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BOOK  II. 


PAET  I. 


PROCEEDINGS  UPON  PLEAS  IN  ABATEMENT,  &c.     Book  i.. 

Part  i. 

WHEN  the  plaintifF  has  delivered  or  filed  his  declaration, 
he  defendant,  having  appeared,  may  plead  either  to  the 
urisdiction,  or  in  abatement,  or  in  bar.  The  proceedings  upon 
)leas  in  bar  have  already  been  fully  considered  in  the  last 
Book;  we  shall  now  treat  of  those  upon  pleas  to  the  juris- 
liction  and  pleas  in  abatement,  under  the  following  heads : 
nz. — 


Nonjoinder,  651. 
Misnomer,  652. 
Privilege,  653. 
Parol  Demurrer,  id. 
rw  Ejectment,  id. 
The  Plea,  when  and  how  pleaded, 
and  Affidavit  of  Truth,  ^c,  id. 


Amendment  of,  655. 

Replication,  8fc.,  id. 

Issue,  ^c,  656. 

Judgment,  id. 

Costs,  id. 

Subsequent  Proceedings,  657, 


Nonjoinder.']  By  stat.  S  &;  4  TV.  4,  c.  42,  s.  8,  "  no  plea  in  Nonjoinder, 
ibatement  for  the  nonjoinder  of  any  person  as  a  co-defendant, 
shall  be  allowed  in  any  court  of  common  law,  unless  it  shall 
36  stated  in  such  plea  that  such  person  is  resident  within  the 
'urisdiction  of  the  court,  and  unless  the  place  of  residence  oi. 
luch  person  shall  be  stated  with  convenient  certainty  in  an 
iffidavit  verifying  such  plea"(«).  And,  by  s.  9,  "to  any 
Dlea  in  abatement  in  any  court  of  law  of  the  nonjoinder  of 
mother  person,  the  plaintiff  may  reply,  that  such  person  has 
3een  discharged  b?/  bankruptcy/  and  certificate,  or  under  an  act 
^or  the  relief  of  insolvent  debtors.^*  And  sect.  10  enacts,  "that 
n  all  cases  in  which,  after  such  plea  in  abatement,  the  plaintiff 
shall,  without  having  proceeded  to  trial  upon  an  issue  thereon, 
commence  another  action  against  the  defendant  or  defendants 

(a)  This  section  does  not  apply  to  any  of  coverture  of  the  defendant  was  held 

as3   of    nonjoinder,   except  where   the  not    to   be   within    its    provisions.    See 

ilaintiff  can    go   on   against   the  party  forms  of  plea,  replication,  and  affidavit, 

•leading  in  abatement,   {per  Parke,   B.,  Chit.  Forms,  299,  299. 
^ones  V.  Smith,  6  Dowl.  537,)  where  a  plea 

VOL.  II.  B 
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Pleas  in  Abatement. 


nooK  II. 

Fart  i. 


Where  the 
Statute  of 
Limitations 
has  run  as 
against  one. 


In  Actions 
against  Car- 
riers. 


in  ilic  action  in  Avliicli  such  pica  in  abatement  sliall  have 
hccn  |)h'a<h'(l,  and  the  jxTson  or  pei'sons  nanx'd  in  such  ])lea 
of  ahatcnicnt  as  jctint  contractors,  if  it  shall  aj)j)car  hy  tiie 
jih-adin^s  in  such  sul)sc(|ucnt  .'iction,  or  in  the  evidence  at  the 
trial  thereof,  that  all  the  original  defendants  are  liable,  but 
that  one  or  more  of  the  persons  named  in  sueli  plea  in  abate- 
ment, or  any  subse(juent  ])lea  in  al)atement,  are  not  liable  as  a 
eonti'acting  l)iirty  oi-  ])arties,  the  j)laintiff  shall,  nevertheless, 
be  entitled  to  judgment,  or  to  a  vei'dict  and  judgment,  as  the 
case  may  be,  against  the  other  defendant  or  defendants,  who 
shall  aj)|)ear  to  be  liable;  and  every  defendant  who  is  not  sc 
liable  shall  have  judgment,  and  shall  be  entitled  to  his  costh 
as  against  the  plaintiff,  who  shall  be  allowed  the  same  as  costh 
in  the  cause  against  the  defendant  or  defendants  wlio  shall 
have  so  ])leaded  in  abatement  the  nonjoinder  of  sueli  j)erson; 
provided,  that  any  such  defendant  who  shall  have  so  ])leaded 
in  abatement  shall  be  at  liberty,  on  the  trial,  to  adduce  evi- 
dence of  the  liability  of  the  defendants  named  by  him  in  such 
plea  in  abatement."  These  sections  do  not  apply  to  a  plea  o\ 
coverture  (A). 

By  Lord  Tenterden's  act,  (9  G.  4,  c.  14,  s.  2),  "if  any  de- 
fendant or  defendants  in  any  action  on  any  simple  contract 
shall  plead  any  matter  in  abatement,  to  the  effect  that  axiy 
other  person  or  persons  ought  to  be  jointly  sued,  and  issue  be 
joined  on  such  plea,  and  it  shall  appear  at  the  trial  that  the 
action  could  not,  by  reason  of  the  said  recited  acts  or  this  act. 
[the  Statutes  of  Limitations],  or  of  either  of  them,  be  main- 
tained against  the  other  person  or  persons  named  in  such 
plea,  or  any  of  them,  the  issue  joined  on  such  plea  shall  hi 
found  against  the  party  pleading  the  same." 

By  the  Common  Carriers'  Act,  {\\G.4:&;\  W.  4,  c.  68, 
s.  5),  "any  one  or  more  of  such  mail  contractors,  stage  coacl 
proprietors,  or  common  carriers,  shall  be  liable  to  be  sued  b} 
his,  her,  or  their  name  or  names  only;  and  that  no  action  oi 
suit  commenced  to  recover  damages  for  loss  or  injury  to  anj 
parcel,  package,  or  person,  shall  abate  for  the  want  of  joinin*. 
any  co-proprietor  or  co-partner  in  such  mail,  stage  coach,  oi 
other  public  conveyance  by  land  for  hire  as  aforesaid." 


Misnomer,  Misnomer.']  As  regards  pleas  in  abatement  for  a  misnomer 

the  3  S)  4  W.  4,  c.  42,  s.  11,  enacts,  "that  no  such  pies 
shall  be  allowed  in  any  personal  action,  but  that,  in  al 
cases  in  w^hich  a  misnomer  would,  but  for  this  act,  have  beer 
by  law  pleadable  in  abatement  in  such  actions,  the  defendant 
shall  be  at  liberty  to  cause  the  declaration  to  be  amended,  «i 
the  costs  of  the  plaintiffs  by  inserting  the  right  name,  upon  c 
judge's  summons,  founded  on  an  affidavit  of  the  right  name^c) 
and,  in  case  such  summons  should  be  discharged,  the  costs  o: 
such  application  shall  be  paid  by  the  party  applying,  if  th 
judge  shall  thinh  fif  {d).  It  is  questionable  whether  th( 
W' ords  of  this  enactment  are  peremptory;  and  w^here  a  judge 
had  made  an  order  for  amending  a  misnomer  in  a  declaratioi 
on  payment  of  costs,  the  court  granted  a  rule  to  shew  caus( 


(b)  Jones  V.  Smith,  6  Dowl.  557. 

(c)  See  forms.  Chit.  Forms,  298. 


(d)  See  the  cases  on  this  statute,  anU 
Vol.  1.511,  &c. 
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why  the  judge's  order  should  not  be  amended,  and  for  a  stay     Book  n. 

of    proceedings   in    the  meantime  (e).      Sect.    12   allows  the     ^^^"^  ^' 

plaintiff  to  use  the  initials  of  the  defendant's  name,  in  actions 
upon  written  instruments  wherein  the  defendant  has  used 
those  initials  (/). 

Privilege  of  Attornies.']  An  attorney,  provided  he  be  not  Privilege  of 
sued  in  a  representative  character,  or  jointly  with  unprivi-  Attomies. 
leged  (^)  persons,  and  that  the  plaintiff  have  not  privilege  in 
the  court  in  which  the  action  is  brought,  is  still  entitled,  not- 
withstanding the  Uniformity  of  Process  Act  (A),  or  the  1  V. 
c.  56(2),  to  be  sued  in  the  court  of  which  he  is  an  attorney, 
and  if  sued  in  any  other  court,  he  may  plead  his  privilege  to 
the  jurisdiction  of  the  court,  provided  he  pleads  in  person  and 
not  by  attorney.    This  plea  must  be  verified  by  affidavit  [k). 

Parol  Demurrer. ~\  Before  the  11  G.  4  c^-  1  W.  4,  c.  47,  Parol  De- 
s.  10,  when  an  infant  was  sued  as  heir  on  the  obligation  "I'-^^rer 
of  his  ancestor,  though  he  could  not  have  pleaded  in  abate- 
ment of  the  suit,  the  parol  might  have  demurred,  or  proceed- 
ings thereon  have  been  stayed  till  he  came  of  age;  but  this 
course  is  now  abolished  by  that  act.  {See  post.  Book  III. 
Part  II.  Ch.Q,  Sect.  I). 

In  Ejectment. ~\  In  ejectment  the  defendant,  according  to  the  in  Ejectment, 
terms  of  the  consent  rale,  can  plead  the  general  issue  only;  he 
cannot,  under  any  circumstances,  plead  in  abatement;  and  if 
he  wish  to  plead  to  the  jurisdiction,  it  is   necessary  that  he 
should  previously  obtain  the  leave  of  the  court  to  do  so  {I). 

The  Plea,  when  and  how  Pleaded,  and  Affidavit  of  Truth,  The  Plea, 
4'C.]  The  defendant,  if  he  intend  to  plead  in  abatement  or  to  how Pkadei, 
the  jurisdiction,  must  deliver  Ms  plea  to  the  plaintiff "" s  attorney,  &c. 
or,  in  country  causes,   to  the  agent  in  town,  on  or  before  the 
fourth  day  exclusive  (m)  after  the  delivery  or  fling  and  notice  of 
the  declaration.    And  this,  it  seems,  though  no  rule  to  j)lead 
be  given.     If  Sunday  hapjien  to  be  the  last  of  the  four  days, 
the  defendant  is  at  liberty  to  plead  upon  the  Monday  {n).  The 
defendant  is  not  bound,  unless  otherwise  ordered,  to  plead  on 
any  day  between  the  10th  August  and  24th  October  (o).    And 
in  case  the  time  for  pleading  has  not  expired  before  the  10th 
August,  the  defendant  has  the  same  number  of  days  for  plead- 
ing after  the  24th  October  as  if  the    declaration   had  been 
delivered   or  filed   on   the   24th   October  (/>).      Where    two 

(e)  Henekei/ y.  Earl  Strathmm-e,  13  Leg.  Wils.  51:    Doe  Duchess  of  Hamilton  v, 

Obs.  45.  Robinson,  2  Sir.  U20. 

(/)  See  the  enactment,  a«ie,  Vol.  I.  485.  (w)   Ryland    v.    Wormland,    5    Dowl. 

(g)  See  Ramsbottom  v.  Harcourt,  4  M.  581;  6  Law,  J.,  N.  S.  119;    2  M.  &   W. 

&  Sel.  485.  Qwcere,  whether  he  would  lose  393,   S.  C.     Before    the   rule   of  H.  T., 

his  privilege,  even  if  sued  jointly  with  un-  2  W.  4,  r.  8,  ante,  Vol.  I.  93,  the  four 

privileged  persons.    {Keep    v.   Biggs,    2  days  were  reckoned  inclusive.    (See  Jen- 

Dowl.  278).  nings   v.    Webb,   1    T.   R.  277 1    Harbord 

(h)  Lewis  v.  Ker,   5  Dowl.  447:   ante,  v.    Perigal,  5  T.   R.  210:  Hutchinson  v. 

Vol.  1.47.  Brown,  7  Id.  298:  Brandon  v.  Webb,  1  Id. 

(i)  Fryer  V.  Smith,  6  Dowl.  299:  Perci-  689:  Long  v.  Miller,  1  Wils.  23;  2  Stra. 

valv.  Cook,  7  Dowl.  500 ;  5  M.  &  W.  53,  S.C.  1191,  S.  C.) 

(k)  Davidson  v.  Watkins,  3  Dowl.  129.  (n)  See  Lee  v.  Carlton,  3  T.  R.  642:  R. 

(/)    Deighton    v.    Foster,    Barnes,    187:  E.,  5  A.  a. 

Boman  v.  Noright,  Id.  194:    Williams  v.  (o)  See  2  W.  4,  c.  39,  s.  11. 

Keen,  1  W.  Bl.  197:  and  see  Doe  Rust  v.  (p)  R.  M.,  3  W.  4,  r.  12,  ante,  Vol.  I., 

Roe,   2  Burr.   1046:    Hatch  v.  Cannon,  3  94,  1.53. 
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Paiit  I. 


Must  be  after 
Appearance. 


And  after 
Declaration. 


Where  to  be 
pleaded  in 
person. 


Must  be  veri- 
fied by  Aili- 
davit. 


nctions  had  Ixhmi  voxutiously  hrou^^lit  for  tlio  same  cause,  the 
court  aMowed  tlie  (U'l't'iidant  to  j)ka(l  in  ahatcinent,  even  after 
tlie  roiii-  ilavH  had  ida])Hi'd  (y);  and  k-ave  lias  Ix'cn  ;^iven  to 
])k'ad  the  nonjouKku*  oi"  a  co-contractor  after  the  four  (hiys, 
tliat  hc'in^  considered  a  ])k'a  in  ahatenient  more  to  l)e  favoured 
than  those  ^vhicll  constitute  a  mere  formal  ohjection  (r).  If 
the  defendant  i)lead  in  ahateinent  or  to  the  jurisdiction, 
either  wholly  or  in  part,  after  the  time  here  mentioned,  with- 
out leave  of  the  court  or  a  judge,  the  j)laintiff"  may  treat  the 
])lea  as  a  ntiUiti/^  and  sign  judgment  at  the  expiration  of  the 
time  allowed  for  i)leading  (.s-). 

The  defendant  must,  of  course,  enter  a  common  appearance 
hefore  he  can  he  allowed  to  plead  in  ahatement  or  to  the 
jurisdiction (^).  In  bailable  cases,  before  1  c^-  2  V.  c.  110,  he 
must  have  j)ut  in  bail:  but  it  was  not  necessary  that  he 
should  juiitify  his  bail  before  he  pleaded  {ii).  Since  that  act 
he  may  })lead  in  abatement  without  reference  to  the  state  of 
the  bailal)le  proceedings. 

The  ])lea  cannot  be  delivered  before  the  plaintiff  has  de- 
clared (.r);  and  where  the  declaration  has  been  filed,  the  plea 
cannot  be  delivered  before  the  defendant  has  taken  the  decla- 
ration out  of  the  office  (_y  ). 

A  plea  to  the  jurisdiction  must  be  pleaded  in  person,  and 
not  by  attorney  \z).  If  a  feme  covert  plead  her  coverture  in 
abatement,  she  must  plead  it  in  person  (a).  But,  in  all  other 
cases,  pleas  in  abatement  may  be  pleaded  either  by  attorney 
or  in  person,  or  l)y  guardian,  if  the  defendant  be  an  infant,  in 
the  same  manner  as  pleas  in  bar  (6). 

The  plea  must  be  verified  hy  afiidavit{c)';  and  this,  whether 
it  be  a  plea  of  privilege (c?),  of  infancy  (g),  nonjoinder (/), 
or  the  like.  But  there  is  no  occasion  for  such  affidavit,  if  the 
matter  of  the  plea  appear  upon  the  face  of  the  record  («5f). 
The  affidavit  may  be  made  either  by  the  defendant  or  a  third 
person  (Ji).  If  it  be  annexed  to  a  plea,  it  may  be  in  a  general 
form  verifying  the  plea,  and  it  vvould  seem,  that  it  need  not,. 
in  such  case,  be  entitled  in  the  cause  (i),  though  it  is  usual  to 
do  so.  But  if  it  be  not  annexed  to  the  plea,  it  must  be  entitled 
in  the  cause,  and  must  contain  a  special  statement  of  the  facts 
contained  in  the  plea(/i;).     The  affidavit  verifying  a  plea  of 


(q)  Soioter  v.  Dunston,  1  M.  &  R.  508, 
510:  see  Mi'ner  v.  Milnes,  3  T.  R.  (i32. 

()•)  See  Chit.  Sum.  Pract.  130:  Sowter 
V.  Dunston,  1  M.  &  R.  508. 

(s)  Brandon  v.  Pni/ne,  1  T.  R.  689;  R. 
E.,  5  A.:  Martiidale  v.  Harding,  1  Chit. 
Rep.  71fi:  Nolleken  v.  Severn,  1  Dowl. 
320;  2  C.  &  J.  333,  S.  C;  4  Dowl.  631. 

{t)  Saunders  v.  Owen,  2  D.  &  R.  252: 
Wakefield  v.  Harden,  2  Chit.  Rep.  8. 

(m)  Dimsdale  v.  Nielso'i,  2  East,  406: 
Cassen  v.  Bond,  2  Y.  &  J.  531:  Hopkinson 
V.  Hemy,  13  1  ast,  170. 

( .-)  Douidas  V.  Green,  2  Chit.  Rep.  7' 
and  see  Bowyerx.  Kemo,  1  Dowl.  281;  1 
C.  &  J.  287,  S-  C. 

<;/)  Bo7}d  V.  Smart,  }  Chit.  Rep.  735; 
Dom-kts  V.  Green.  2  Id.  7'-  but  see  White 
V.  Dent,  1  B   &  P.  341 :  ante.  Vol.  1. 168. 

(z)  Gilb  C.  B.  187:  1  Bae.  Abr.  2: 
Grant  v.  Sondes,  2  W.  Bl.  1094. 

(a)  2  Saund.  209  a. 

(6)  Id.:  and  s.e  further,  1  Chit.  PI.  6th 
ed.  456. 


(c)  4  A.  c.  16,  s.  11.  As  to  the  certainty 
required  in  the  affidavit,  see  Dobbin  v. 
Wilson,  3  Nev.  &  M.  2(;0:  Pearce  v. 
Davy,  1  Ld.  Ken.  304;  Say.  293,  S.  C. 
An  affidavit  that  the  plea  "  is  a  true  pha" 
will  not  suffice.  {Onslow  v.  Booth,  2  Str. 
705). 

(d)  Davidson  v.  Chilman,  1  Scott,  117; 
3  Dowl.  129:  1  Bing.  N.  C.  297,  S.  C: 
Stiles  v.  Mead,  2  Str.  738:  Cunningham  v. 
Johnson,  Say.  19. 

(e)  Pr.  Reg.  5. 

(/;  Id.  4.    See  form,  Chit.  Forms,  298. 

(g)  Hughes  v  Alvarez,  '1  L.  Raym.  1409: 
Pr.  Reg.  5:  Gray  v.  Sidneff,  3  B.  &  P.  397: 
see  Dobbin  v.  Wilson,  3  Nev.  &  M.  260. 

(h)  Pr.  Reg.  5,  6:  Lumley  v.  Foster, 
Barnes,  344;  2  Saund.  211  f.  See  the 
form.  Chit.  Forms,  29h'. 

(i)  See  Prince  v.  Nicholson,  5  Taunt. 
333.  And  a  mistake  is  fatal,  (Richards  v. 
Setree,  3  Price.  197.) 

(k)  See  Dobbin  v.  Wilson,  3  Nev.  &  M. 
260,  where  the  affidavit  was  special. 
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nonjoinder  of  a  co-defenddnt  must  state  the  place  of  residence  book  h. 
of  such  party  with  convenient  certainty  (/).  When  ancient  Pa  it  r. 
demesne  is  pleaded,  the  affidavit  must  state  that  the  lands  in 
question  are  holden  of  a  manor  which  is  ancient  demesne,  that 
the  party  has  a  freehold  interest  in  it,  and  there  is  a  court  of 
ancient  demesne,  regularly  holden  (m).  The  affidavit  must  not 
be  sworn  before  the  declaration  is  filed  or  delivered  (l^).  But 
where  the  affidavit  was  sworn  in  Liverpool  the  very  day  the 
declaration  was  filed  in  London,  the  court  held  it  sufficient (o). 
And  the  same  where  it  was  sworn  two  days  before  the  date  of 
the  plea(p). 

If  the  plea  be  filed  without  an  affidavit,  or  with  an  insuffi-  conseqxiences 
cient  affidavit  to  verify  it,  the  plaintiff  may  treat  it  as  a  nullity  ^^"''^• 
and  sign  judgment  (5').  But  he  cannot,  it  seems,  get  it  set 
aside (r).  No  judgment  of  nonpros  could  be  regularly  signed 
for  not  replying  to  it  (s),  and  the  plea  is  such  an  absolute 
nullity  that  the  defect  cannot  be  waived  (t).  Where  the  affi- 
davit was  sworn  before  the  defendant's  attorney,  the  court  held 
that  the  plaintiff  could  not  treat  the  plea  as  a  nullity  on  that 
account  and  sigi^  judgment,  although,  probably,  it  might  be  a 
sufficient  ground  for  setting  it  aside  (^). 

Engross  the  plea  on  plain  paper,  and  get  it  signed  hy  counsel(u);  The  Plea,  &c. 
write  your  affidavit  on  plain  paper  i^x),  annex  it  to  the  plea,  and  ^^i^deih^red 
deliver  them  to  the  plaintiff's  attorney  or  agent  (y).     If  not  de^  &:c. 
livered  within  the  time  above  mentioned,  the  plaintiff's  at- 
torney or  agent  should  not  receive  it^  though,  indeed,  it  may 
be  questionable  whether  the  receipt  of  it  would  be  deemed  a 
waiver  of  his  right  to  sign  judgment  after  the  time  for  plead- 
ing has  expired,  the  plea  being  perhaps  a  nidlity.     We  have 
seen  {ante,  654)  that  if  the  declaration  has  been  filed,  the  de- 
fendant must  take  it  out  of  the  office  before  he  pleads,  other- 
wise the  plaintiff"  may  sign  judgment. 

Amendment  o/l]  Pleas   in   abatement  are   not,  in  general.  Amendment 
amendable  because  they  are  dilatory,  and  do  not  go  to  the  ^  ' 
merits  of  the  action  {z). 

Replication,  Demurrer,  S^cT^  The  plaintiff  replies  or  demurs  Hepiicati^n, 
to  the  plea  in  the  same  manner  as  to  a  plea  in  bar,  except  that  demurrer, 
the  demurrer  need  not  specially  shew  the  causes  of  it  in  the 
body   thereof  (a).     The   court   will    not,    in   general,    as   we 
have  just  seen,  quash  the  plea  upon  motion,  however  defec- 
tive (J). 

(Z)  3  &  4  W  4,  c.  42,  s.  8,  unte,  651.  Cooke,  2  B   &  C.  fil8 :  sed  vide  Pether  v. 

(m)  Doe  Rust  v.  Roe,  2  Burr.  1048.  Shelton,  1  Str.  (i38:  Cmmingham  v.  John- 

(n)  Bower  v.  Kemp,  1  Dowl.  281;  1  C.  son,  Say.  19,  29.3:  R.  v.  Grninifer,  3  Burr. 

&  J.  287;  1  Tyr.  2(i0,  S.  C-  Johnsoti  v.  1617:  Poole  v.  Pembreij,  1  Dowl.  ()93. 

Popijletvell,  2  C.  &  J.  545;  2  Tyr.  715,  S.  C.  (*)  G<irratt  v.  Hooper,  1  Dowl.  28.    The 

(o)  Lang  V.  Comber,  4  East,  .348:  and  judgment  was  set  aside  without  costs, 

see  Baskett  v.  Barnard,  4  M.  &  Sel.  .3.32.  (t)  Horsefall  v.  Matthewman,    3  M.  & 

(p)  Poole  V.  Pembrei/,  1  Dowl  693.  Sel.  154. 

(q)  Chiimley    v.    Broom,    Carth.    402:  (w)  See  the  form  of  a  plea  of  nonjoin- 

Sherman  v.  Alvarez,  1  Str.  639:  Hughes  v.  der,  Chit.  Forms,  298. 

Alvarez,  2  L.  Raym.  1400:    Davidson  v.  (oc)  See  the  form.  Chit.  Forms,  291. 

Chilman,  1  Bing.   N   C.  297:  Richards  v.  (?/)  See  Jennings  v.  Webb,  1  T.  R.  278. 

Stree,  3  Price,  197;  in  which   case  it  was  (2)  Cas.  Prac.  C  P.  29:  Tidd,  9th  ed. 

wrongly  intitled:  and  see  Lang  v.  Comber,  298. 

4  East,  318 :    Poole  v.  Pembrey,  1  Dowl.  (a)  Lloyd  v.  WilUams,  2  M.  &  Sel.  484. 

693.  (b)  See,    as    to   the   replication,    ike, 

(»•)  iimi/ V.  Hrt/to-,  2  Moore,  213:  R  v.  ante,   Vol.1.   195,   &c.    See  form  of  a 


GjG  Plens  in  Ahatement. 


Book  ii.  Ifyoii  caniiot  confVss  and  avoid  tlu!  ))U'a,  or  deny  it,  or  can- 

^^^"^  '•  not  sai'cly  dciniii'to  it,  you  should  then  enter  on  the  roll  a  r«.f- 

Cassetur  sctitr  l>r<'iy\  as  direeted  post.  Hook  IV.    I^<vrt  I.  (Jli.lO;  and 

"^'^*'''  upon  which  neither  party  will  he  entitled  to  costs. 


Issue,  &c,  Is.tne^  iSfc.']  If  issue  in  fact  be  joined  l)etwccn  the  parties,  the 

issue   is  made  uj),  and  they  j)rocced  to  trial,  as  in  ordinary 
cases  (c-).     So,  if  there  he  a  deniuri-er  and  joindei',  the  subse- 
quent proceedings  to  judgment  exclusive  are   the  same  as  in 
ordinary  cases,  and  as  mentioned />o,s-^,  (558  to  0.55  (d). 
As  to  which  party  is  to  begin  on  the  trial,  see  antey  208. 

Judgment.  Judf/mcnt.']    Judgment    for   the    plaintijf  upon   verdict   is 

For  Plaintiff,  peremptory,  quod  recuperet  (e) ;  and  therefore,  care  must  be 
taken  at  the  trial,  in  cases  where  damages  are  the  principal 
object  of  the  action,  that  the  jury  (if  they  find  for  the  plain- 
tiff) assess  the  damages;  otherwise,  as  an  omission  in  this 
respect  cannot  be  supplied  by  a  writ  of  inquiry,  a  venire  de 
novo  must  l)e  awarded  (/).  Judgment  for  the  plaintiff  upon 
demurrer,  or  on  replication  of  nul  tiel  record,  is  not  final,  but 
merely  a  respondeas  ouster  {g^. 
For  Defend-  Judgment  for  the  defendant^  in  all  cases,  whether  upon  ver- 
^"*'  diet,  demurrer,  or  nul  tiel  record ,  is  that  the  writ  be  quashed  (Ji) ; 

unless,  where  the  matter  pleaded  in  abatement  is  some  tem- 
jjorary  disability,  such  as  infancy,  &c.,  in  which  case  the 
judgment  is,  that  the  plaint  remain  without  day  until 
&c.  {i). 

A  plea  in  abatement,  with  judgment  of  respondeas  ouster^ 
need  not  now  be  entered  on  the  issue,  or  in  the  Nisi  Prius 
record  (^). 

Costs.  Costs.']  Upon  a  cassetur  breve  entered  by  plaintiff,  neither 

party  is  entitled  to  costs  (^).  If  there  be  a  verdict  for  the  plain- 
tiff upon  a  plea  in  abatement,  as  the  judgment  in  that  case  is 
peremptory,  quod  recuperet,  he  is,  of  course,  entitled  to  costs  as 
in  other  cases  ;  and  if  the  plaintiff  have  a  verdict  against  him, 
or  be  non-suited,  the  defendant  shall  have  costs  for  the  same 
reason  (m).  Formerly,  neither  the  plaintiff  nor  defendant  was 
entitled  to  costs  on  a  judgment  on  demurrer  to  a  plea,  &c,,  in 
abatement (w)  ;  but  now,  by  the  3  c^-  4  W.  4,  c.  42,  s.  34,  either 
party  succeeding  on  such  a  demurrer  shall  be  entitled  to  his 
costs,  as  in  other  cases. 

replication  to  a  plea  of  nonjoinder,  Chit.  302.    See  the  forms,  Chit.  Forms,  299. 

Forms,  2!>9:  as  to  the  demurrer,  and  pro-  (/*)  Gilb.   C.    B.  52.      See    the  forms, 

ceedings  thereon,  see  post,  (j58;  and  as  to  Chit.  Forms,  300. 

the  issue,  &e.,  see  Chit.  Forms,  299.  [i]  Tidd,  642.    See,  upon  this  subject, 

(f)  See  the  form  of  the  issue,  notice  Com.  Dig.,  Abatement,  1,  14,  l.*). 

of  trial;   'Sisi  Prius  record,  jury  process,  (k)  Pepper  v.    Whalley,  5  Nev.   &   M. 

jostea,  judgment,  and  execution.  Chit.  437;  1  H.  &.  W.  480,  S.  C. 

Forms,  299,  66  {/)  Allen  v.  Moxet/,  M.,  8  G.  2:  Pr.  Reg. 

(d)  See  Chit.  Forms,  301,  &c.  6 :  Greenhill  \. Shepherd,  12  Mod.  145;  Hul- 

(e)  Eichorn  v.  Lemaitre,  2   Wils.   367;     lock,  126. 

Gilb.   C.   n.  53:    Bouen  v.   Shapcott,   1  (w)  Afflir  v.   Constable,   T.,     13  G.   1 : 

East,  542.  Hullock,  12():  Ca.  Pr.  C.  B.  35. 

(/)  Eichcrn  v.  Lemaitre,  2  Wils.  367:  {n)  Garland  v.  EJton,  2  L.  Raym.  992; 

Foawist  V.  Tremaine,  2  Saund.  211,  (n.  1  Salk.  194,  S.  C. .-  T/ion^xis  v.  Lloyd,  1  L. 

3):  post,  710.  P.aym.  33<);  1  Salk,  194,   S.  C.  :   and  see 

(g)  Thompson  v.  Colter,  Yelv.  112:  Bar-  Michlam  v.  Bate,  8  B.  &  C.  642;  3  M.  & 
ker  V.  Forrest,  1  Str.  532  :  Boiven  v.  Shap-  Ry.  91,  S.  C. 

cott,  1  East,  542  :  and  see  Anon.,  1  Wils. 
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Subsequent  Proceedings.']  After  judgment  oirespondeas  ouster,     book  n. 
the  defendant  has  four  days  to  25lead(o).     This,  however,  it     ^^'^'^ '• 


seems,  is  in  the  discretion  of  the  court  (/»);  and  it  is  said,  that  l^^ceedings 
they  will  sometimes  order  the  defendant  to  plead  instanter,  or  r^-^^^  ^^^ 
on  the  morrow  (<;^).  Pleading. 

The  order  invariahle  to  be  observed  in  pleading  is  thus  : —     Sf^^i  °^ 

•^  ^  Pleading. 

I.  To  the  jurisdiction. 

II.  In  abatement. 

I.  To  the  person. 

1  st.  Of  the  plaintiff, 
2nd.  Of  the  defendant. 
II.  To  the  count. 
III.  To  the  writ. 

]  st.  To  the  form  of  the  writ. 
2nd.  To  the  action  of  the  writ. 
III.  In  bar  of  the  action  (r). 

Pleading  a  plea  in  any  one  of  these  classes  is  deemed  an  ac- 
knowledgment that  you  have  no  ground  for  pleading  a  plea  in 
any  of  the  preceding  classes,  and  a  waiver  of  your  right  to  do 
so.  Therefore,  after  a  judgment  of  i^espondeas  ouster,  you  can- 
not plead  a  plea  in  the  same  or  in  any  preceding  degree  or  class 
with  that  which  you  have  already  pleaded  ;  but  you  may  plead 
one  in  any  of  the  subsequent  classes  you  please  (5). 

In  making  up  the  second  issue,  you  must  formerly  have  en-  Entry  of  Pro- 
tered  the  plea  in  abatement  and  the  proceedings  on  it  to  the  second  issue, 
judgment  oi  respondeas  ouster  {t).  But  the  omission  of  them 
was  no  ground  for  arresting  the  judgment,  or  for  a  new 
trial.  And  since  R.  H.,  4  W.  4,  s.  15,  it  has  been  decided, 
that  a  plea  in  abatement,  with  judgment  of  respondeas  ouster^ 
need  not  now  be  entered  on  the  issue  or  in  the  Nisi  Prius 
record  (w). 

We  have  seen  ante,  651,  that  by  the  8  (^'  4  W.  4,  c.  42,  s.  10,  Declaration 
after  a  plea  in  abatement  of  the  nonjoinder  of  another  person,  ^cUon!"'^ 
if  the  plaintiff  commence  another  action  against  the  original 
defendant  and  the  party  not  joined,  he  has  some  rights  given 
him  w^hich  did  not  exist  before  that  act.  And  in  pursuance 
of  that  act,  one  of  the  recent  rules  of  pleading  of  H.  T.,  4  W. 
4,  r.  20,  has  prescribed  a  form  for  the  commencement  of  a  de- 
claration in  such  case  {x). 

(0)  1  Sellon,  275;    Cantwell  v.  Earl  of  Rep.  5th  ed.  40,  41. 

Stirlinif,  8  Bing.  177;  1  Moo.  &  Sc.  365;  (t)  Daberteen  v.  Chancellor,  1  L.  Raym. 

1  Dowl,  2C5,  S.  C.  329;  Carth.  447,  S.C.:  AMingson  v.  Oakley, 

(p)  Rev  V.  Williams,  Comb.  19.  5  Mod.  399:  Anon.,  7  Mod.  51. 

iq)  Tidd,  641.  (u)  Pepper  v.  Whalley,  5  Nev.  &  M.  437. 

(»•)  Co.  Lit,  303.  (x)  See  the  form,  Chit.  Forms,  300. 

(s)  See  Com.  Dig.,  Abatement:  2  Saund. 
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Book  n.  PROCEEDINGS  UPON  DEMURRER. 

Part  tt. 


Demurrer,  what,  and  how  framed, 

^c,  658. 
Setting  it  aside,  659. 
Joinder  in  Demurrer,  6G0. 
Notice  of  Inquiry,  661. 
Demurrer  Book,  id. 


Argument  of,  664. 
Amendment,  Sfc,  665. 
Judgment,  id. 
Costs  of,  667. 
Execution,  668. 


Jemurrer,  Demurrer.,  what.,  and  how  framed,  c^'c]  A  DEMURRER  is  a 

framed" &€.'    pleading,  which  admits  the  facts  as  stated  in  the  pleading  of 
the  oj)ponent,  and  refers  the  law  arising  thereon  to  the  judg- 
ment of  the  court  (a).     It  is  either  to  the  whole,  or  a  part 
of  the  declaration,  or  to  the  whole  of  the  plea,  replication, 
&:c.,  or  to  the  whole  or  part  of   a  divisible  plea  or  repli- 
cation, &c. 
When  general      A  demurrer  is  either  general  or  special;  the  former  being 
and  when        fQ^  some  defect  in  substance,  the  latter  for  some  defect  in 
'  ^       ■  form  {If).    If  the  defendant  is  under  terms  of  pleading  issuahly, 

he  cannot  demur  specially  to  the  declaration,  but  he  may,  not- 
withstanding, demur  specially  to  the  replication  {ante,  Vol.  I. 
p.  163). 

Form  of.  Get  the  demurrer  prepared  hy  counsel  or  special  pleader.    The 

form  of  it  is  directed  by  the  rule  of  H.,  4  W.  4,  r.  14,  to  be 

thus  : — "  The  said   defendant  by  ,  his   attorney,  {or  in 

person,  &c.,  or  the  said  plaintiff],  says  that  the  declaration 
\or  plea,  &c.]]  is  not  sufficient  in  law,"  shewing  the  special  cause 
of  demurrer,  if  any.     Get  the  draft  of  the  demurrer  signed  hy 

The  marginal  counsel {c).     Engross  it  and  the  marginal  note  on  plain  paper  ; 

Ground  of  "^  awi^  deliver  the  engrossment  to  the  attorney  or  agent  of  the  opposite 

Demurrer,  party {d).  By  the  recent  rule  of  ^.  T.,  4  W.  4,  r.  2,  "in  the 
margin  of  every  demurrer,  before  it  is  signed  by  counsel,  some 
matter  of  law  intended  to  be  argued  shall  be  stated :  and  if  any 

(ffl)  Co.  Lit.  71.  b.  murrer  shall  in  any  case  be  filed  with  any 

(6)  Id.  72.  a.  officer  of  the  court,  but  the  same  shall 

(c)  R.  E.,  18  C.  2,  Q.  B.:  R.  F,.,  33  Geo.  always  be  delivered  between  the  parties." 
3,  C.  P. :  Neal\.  Richardson,  2  Dowl.  89  :  See  the  forms  of  demurrers  and  joinders 
Tidd,  New  Fract.  43!).  thereto,  Chit  Forms,  301. 

(d)  By  R.  H.,  4  W.  4,  r.  1,   "  no  de- 
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demurrer  shall  be  delivered  without  such  statement,  or  with  a  Book  u. 
frivolous  statement,  it  may  be  set  aside  as  irregular  by  the  court  _£^^LJ!il_ 
or  a  judge,  and  leave  may  be  given  to  sign  judgment  as  for  want 
of  a  plea.  Provided,  that  the  party  demurring  may,  at  the  time 
of  the  argument,  insist  upon  any  further  matters  of  law,  of 
which  notice  shall  have  been  given  to  the  court  in  the  usual 
way."  This  rule  must  be  substantially  complied  with ;  there- 
fore, where  the  marginal  note  of  a  demurrer  to  a  plea  of  justi- 
fication of  a  libel  merely  stated  as  cause,  "  that  it  is  no  justi- 
fication of  the  libel,"  it  was  holden  to  be  insufficient  (e).  But 
if  the  demurrer  hesj^ecial,  the  rjile  is  satisfied  by  a  reference  in 
the  margin  to  the  causes  stated  in  the  body  of  the  demurrer, 
without  otherwise  expressly  stating  those  causes  (/").  Only 
one  ground  of  demurrer  need  be  specified  (e),  and,  if  several 
grounds  be  stated,  it  need  not  also  be  stated  on  which  of  them 
the  party  intends  to  rely  (Z().  The  want  of  a  marginal  note  is 
no  ground  for  objecting  to  the  argument  of  the  demurrer  when 
called  on ;  the  only  effect  of  the  rule  is,  that  a  demurrer  with- 
out such  a  note  may  be  set  aside  as  irregular(«). 

Setting  it  aside  as  frivolous,  &^c.~\  The  court  or  a  judge  will  ?^""^8  |.^. 
not  entertain  an  application  to  set  aside  the  demurrer,  unless  voious*&c^ 
it  omit  the  marginal  note,  or  unless  it  be  palpably  frivolous  :  if 
it  raise  a  reasonable  doubt,  the  matter  will  be  referred  to  the 
regular  judgment  of  the  court  on  argument.  In  support 
of  an  application  to  the  court,  there  must  be  an  affidavit, 
stating  the  substance  of  the  pleadings,  or  annexing  a  copy  of 
them  to  it ;  or  the  rule  must  be  drawn  up  on  reading  the 
pleadings,  ikc.ijc).  Where  a  rule  for  setting  aside  a  demurrer 
as  frivolous  was  drawn  up  on  reading  the  affidavit  only,  which 
affidavit  was  insufficient,  the  court  discharged  the  rule(Z). 
The  rule  is  a  rule  nisi  only  in  the  first  instance  (m).  As  the 
above  rule  of  H.  T.,  4  W.  4,  says,  that  the  demurrer  may  be 
set  aside  as  irregular,  the  application  to  set  it  aside  should  be 
made  within  the  time  limited  by  the  rule  of  H.  T.,  2  W^  4, 
r.  83,  noticed  Book  IV.  Part  I.  Chap.  17 ;  and  it  is  too  late  to 
apply  after  joining  in  demurrer(w). 

The  following  demurrers  have  been  held  not  to  be  frivolous:  WhatDcmur- 
mz. — That  it  w^as  alleged  in  declaration  that  defendant  was  heid^rivokM" 
indebted  to  plaintiff  instead    of    plaintiffs  (o).     To   debt  on  or  not. 
promissory  note,  that  it  did  not  appear  that  the  words  "  value 
received"  were  in  the  note(/>).     To  a  count  on  a  bill,  because 
italleged  that  the  period  of  payment  "  is  now  elapsed,"  instead 
of"  had  elapsed  before  the  commencement  of  this  suit"(.<^)  ; 
but  this  last  ground  of  demurrer  would  probably  now  be  con- 
sidered frivolous  (r).     So,  where  to  an  action  on  a  note  the 

(e)  Ross  V.   Robeson,   1    Gale,   102;    3  (n)  Norton  v.  Mack'ntosh,  7  Dow].  529. 

Dowl.  779,  S.  C.  (0)   Tyndall   v.   Ullithonie,  3  Dowl.    2  : 

(/)  Lindus  v.  Pound,  2  M.  &  W.  240;  but  see  Lyng-  v,  Sutton,  4  Moo.  &  Sc,  417. 

5  Dowl.  4.5.9,  S,  C;  Berridge  v.  Priestley,  (p)  Creaswell  v.  Crisp,  2  Dowl.  635:  see 

5  Dowl.  300.  Lyons  v.   Cohen,  3  Dowl.   243;    but  this 

(h)    Whitmore  v.  Nicholls,  5  Dowl.  521,  demurrer  seems  not  sustainable:  Kinahan 

{i)    Lacy  v.  Umbers,  3  Dowl.  732.  v.  Palmer,   2  Jones  Hep    Exch.   Jr.  lai ;  - 

(k)  1  C„  M.  &  R.  900  a.  and  the  MS    note  of  Crisp  v.   Griffiths, 

(I)  Howoj-th  V.  Hubbersti/,  3  Dowl.  455;  there  cited  by  Jov,  C.  B. 

1  C,  M.  &  R,  900  a,  S.  C.  (q)  Aslett  v.  AbbM,  1  T.  &  G.  448;  1  M . 

(m)  Spencer  y.  Newton,  14  Leg.  Obs.  82:  &  W.  '209:  4  Dowl.  759,  S.  C. 

Kinnear  V.  Keane,  3  Dowl.  154.  (r)  Omen   v.   Water,  2  M.  &  W.  91;  5 
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r?<)(>K  II.  (Irfcudiiiit  i)li'n(lc(l,  tluit lie  iiccoi)tc'(l  a  bill  drawn  ]>y  ])laintiff, 
''^"''  "•  anil  that  plaintill"  ncrivcd  that  bill  as  Hatisfaction  of  the  note; 
and  plaintiff  ivj)lied,  denyinj;  the  drawing,  accejjtunce,  and 
reeeii)t  in  satistaetion,  and  defendant  demnrred  on  the  j^n-ound 
of  nniltilariousness,  the  court  refused  to  treat  tlu;  demurrer  as 
frivolous,  though  the  affidavit  also  stated  that  the  ]>lea  was 
false (.s).  'J'he  followin|j^  demurrers,  on  the  other  hand,  have 
been  holden  to  be  frivolous  :  viz.  I'hat  plea  was  dated  lHf32 
instead  of  1  iV.)^{t) : — nfjeneral  demurrer  to  replication  (U  injuria 
(to  a  plea  of  gamini^-  in  an  action  on  bill)(y«): — io second  count 
of  declaration  by  survivinj^  partner,  because  it  did  not  state  the 
decease  of  tlie  other  i)artner,  whieli  bad  been  already  averred 
in  the  first  count (w): — to  a  declaration  on  ])ill  of  exchange 
and  account  stated,  with  one  promise  "  to  pay  the  hist-men- 
tioned  several  monies  on  request,"  on  the  ground  that  there 
was  no  promise  to  the  count  on  the  bill  {x)  : — a  single  demur- 
rer to  counts  for  money  lent,  money  had  and  received,  and 
money  due  on  an  account  stated,  on  the  ground  that  they  did 
not  specify  any  time  (j/). 

Joinder  in  Joinder  in  Demurrer.']  By  the  rule  of  all  the  courts  of//.  T., 

emuner.       ^  jy  ^^  ^^  ^^  ^^  ^^^  nil e  foT  joinder  in  demurrer  shall  be  required, 

Where  Plain-  luf  the  parti/  demurring  may  demand  a  joinder  in  demurrer,  and 

ti      emurb.    ^^^  opposite  party  shall  be  bound  ivithin  four  days  after  such 

demand  to  deliver  the  same,  otherwise  judgmenf\z).    Previously 

to  this  rule,  by  rule  of  H.   T.,  2  W.  4,  r.  108,  if  the  plaintiff 

demurred,  he  might  at  once  have  added  the  joinder  in  demurrer ; 

but  since  the  rule  of  H.  T.,  4  W.  4,  this  can  no  longer  be 

done  («).     The  defendant  being  under  terms  to  "  rejoin  gratis," 

is  not  thereby  bound  to  join  in  demurrer  gratis (i).     Where  a 

defendant,  after  the  time  for  joining  in  demurrer  had  expired, 

but  before  judgment  signed,  obtained  a  rule  wm  to  set  aside  the 

proceedings,    with  a  stay  of  proceedings  in  the  meantime  ; 

upon  the  rule  being  afterwards  discharged,  it  was  holden  that 

the  defendant  had  the  whole  of  the  day  on  w'hich  the  rule  was 

disposed  of  to  join  in  demurrer  (c). 

Where  De-  If  the   defendant   demur,   the   plaintiff  rarely   delivers    a 

fendant  de-     joinder.,  but  merely  adds  it  in  malcinq  up  the  demurrer  booh. 

If  the  plaintiff  will  not  join  in   demurrer,   the  defendants 

attorney  may  demand  a  joinder  in  demuiTcr  of  the  plaintiff^s 

attorney  or  agent {d),  who   must,   in  four  days,  exclusive  of 

service,  (unless  a  further  time  be  granted  by  a  judge),  deliver 

a  joinder  in  demurrer,  or  the  defendant  may  sign  judgment 

of  nonpros. 

Dowl.  324,  S.  C.  clerk  cf  the  rules  for  the  opposite  party 

(s)  Edwards  v.  Greenwood,  5  Bing.  N.  C.  to  join  in  demurrer,  a  copy  of  which  rule 

476.  was  duly  served.     In  the  C.  p..  a  rule  to 

(t)  Neal  V.  Richardson,  2  Dowl.  8.0.  join  in  demurrer  was  given  by  the  se- 

(u)  Curtis  V.  Headfort,  6  Dowl.  496.  condaries  in  like  manner  as  the  rule  to 

(v)   Undershell  (or  Underhill)  v.  Fuller,  plead,  and  a  joinder  in  demurrer  must 

1  C,  M.  &  R.  900;  5  Tyr.  392  ;  3  Dowl.  have  been  demanded  before  judgment. 

495,  S.  C.  («)  Bilingv.  Kiifhtlei/,  12th  June,  1839, 

{x)  Cficers  V.  Parkingfon,  6T)ov.'\.75.  C.  P.:    see  Bat/Us  v.  Hat/ward,   3   Dowl. 

{!/)  Jackson  V.  Cauley,  6  Dowl.  388:  and  533. 

see  as  to  averment  of  time  in  the  account  (6)  Jones  v.  Key,  2  Dowl,  265;  2  C.  & 

stated,  Lenfv.  Lees,  7  Dowl.  189.  M,  3:0,  S.  C. 

(S)  Before  this  ru!e,  in  the  Q.  B.,  when  {c)  Vernon  v.  Hodgens,  4  Dowl,  654. 

either  party  demurred  he  obtained  a  rule  (d)  See  the  form  of  the  demand.  Chit. 

from  the  master,  and  entered  it  with  the  Forms,  c02. 


murs. 


Notice  of  Inquiry — Demurrer  Book,  6G1 

The  form  of  a  joinder  in  demurrer  is  directed  by  the  rule  of    Book  n. 
H.  T.,  4  W.  4,  r.  14,  to  be  as  follows ;— "  The  said  plaintiff    ^^^^  "• 
[or  defendant]  says  that  the  declaration  [or  plea,  &c.]  is  suflft-  Form  of. 
cient  in  law."     Engross  it  on  plain  paper,  and  deliver  it  to  the 
opposite  attorney,  or  agent. 

By  R.  H.,  4  W.  4,  "  to  a  joinder  in  demurrer  no  signature  of  No  Signature 
a  Serjeant  or  other  counsel  shall  be  necessary,  nor  any  fee  "^^^^^^''y* 
allowed  in  respect  thereof." 

Notice  of  Inquiry.']  By  a  rule  of  all  the  courts  of  H.  T.,  2  Notice  of  in- 
W.  4,  r.  59,  "  in  all  cases  where  the  defendant  demurs  to  the  *i"^^' 
plaintiff's  declaration,  replication,  or  other  subsequent  plead- 
ing, the  defendant's  attorney,  or  the  defendant  if  he  plead  in 
jjerson,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
inquiry  on  the  back  of  the  joinder  in  demurrer;  and  in  case 
the  defendant  pleads  a  plea  in  bar  or  rejoinder,  &c.,  to  which 
the  plaintiff  demurs,  the  defendant's  attorney,  or  the  de- 
fendant if  he  plead  in  person,  shall  be  obliged  to  accept  notice 
of  executing  a  writ  of  inquiry  on  the  back  of  such  demur- 
rer" (e).  Inmost  cases,  esj)ecially  where  there  is  no  argu- 
ment to  be  had  on  the  demurrer,  it  is  advisable  to  give  this 
notice  where  an  inquiry  is  necessary  before  judgment,  as  it 
may  materially  expedite  the  plaintiff's  execution,  in  the  event 
of  a  judgment  in  his  favour. 

Demurrer  Book.']  The  demurrer  book  is  made  up  by  the  Demurrer 
attorney  (/)  on  plain  paper,  and  where  the  demurrer  is  to  the  °  " 
whole  declaration  or  other  pleadings,  is  the  same  precisely 
as  the  issue  on  an  issue  in  fact,  as  far  as  the  entry  of  the 
pleadings  inclusive  (g).  Formerly  it  concluded  with  a  curia 
advisari  vult, — but  this  is  no  longer  necessary  or  proper,  since 
the  rule  oi  H.  T.,  4  W.  4,  r.  2,  ante.  Vol.  I.  p.  386,  abolishing 
the  entry  of  continuances  (A).  Where  the  demurrer  is  iQ  part 
only  of  the  declaration  or  other  pleadings,  the  demurrer  book 
is  the  same ;  hut  those  parts  only  of  the  pleadings  to  which  the 
demurrer  relates  are  to  he  copied  into  it;  and  if  any  other  part 
be  copied  therein,  the  costs  thereof  shall  not  be  allowed  on 
taxation,  either  as  between  party  and  party,  or  as  between  at- 
torney and  client  (i).  Insert  the  names  of  the  counsel  who  have 
signed  the  pleadings  on  hoth  sides  (k).  Deliver  a  copy  of  this 
demurrer  hook  to  the  opposite  attorney  or  agent.  It  is  kept  by 
him,  there  being  no  occasion  to  return  it,  as  was  formerly  the 
practice  upon  a  rule  for  that  purpose  obtained  from  the  clerk 
of  the  papers  (/). 

If  there  be  also  issues  in  fact  as  well  as  in  law,  and  it  is  issue,  how 
intended  to  try  the  issue  in  fact  before  the  demurrer  shall  be  where"here 
determined,  then  make  up  the  issue  as  usual,  copying  all  the  are  issues  in 

(e)  See  the  former  practice   and    old  is;)  See  ante,  Vol.  I.  199,  Src. 

rules,  Tidd,  9th  ed.  574:  Jervis's  Rules,  (//)  See  the  form  of  demurrer  book, 

77-    See  a  form  of  notice.  Chit.  Forms,  Chit.  Forms,  302. 

302.      As  to  the  time  and  form  of  the  (i)  R.  H..  8  &  9  G.  4,  7  B.  &  C.  642;  1 

notice,  see  post,  714.  M.  &  R.  ()G2,  Q.  B.;  1  Moo.  &  P.  401;  4 

(/)  By  R.  H.,  4  W.  4,  r.  5,  "  the  issue  Bing.  449,  450,  C.  P.;  2  Y.  &  J.  53(1.  Exch. 

or  denmrrer  book  %\\a\\  on  all  occasions  be  (k)  K.  B.  &  C.  P.,  &    R.   M.,  9  G.  4, 

made  up  by   the  suitor,   his  attorney  or  Exch.:    R.  E.,  18  Car.  2,  1666,  K.  B. 

agent,  as  the  case  may  be,   and  not,  as  (0  See  Baylis  v.  Hay  ward,  3  Dowl.  533. 
heretofore,  by  any  officer  of  the  court." 
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j)U'U(linu:s,  (Icmiirn'r  and  joiiidor,  nnd,  immediately  rtfter  en- 
ter an  award  of"  a  rtntire  as  well  to  try  the  issues  in  fact, 
as  to  assess  eontinncnt  daiiiai!:es  ii])Oii  the  issue  in  law,  if  it 
he  iouud  for  the  ]»laiiitin"(wi).  And  in  such  case,  all  the 
proceedinufs,  not  only  as  to  the  issue  in  fact,  hut  as  to  the 
issue  in  law  also,  must  he  entered  on  the  aforesaid  Nisi  Prius 
record,  when  you  are  j)re])arinfi;  for  trial  of  the  issue  in  fact,  iiv 
the  same  order  as  they  ap[)ear  in  the  issue  (w).  If  the  demui- 
rer  has  heen  determined  before  tlu!  trial  of  the  issue  in  fact,  the 
judf^ment  sjiould  he  stated  on  the  issue  (o)  and  Niai  Prius 
record.  When  there  are  thus  several  issues  in  law  and  in  fact, 
it  is  o})tional  with  the  plaintiff  which  he  will  have  determined 
first  (/?) ;  and  he  may  make  uj)  his  issue  or  demurrer  hook 
aecordinnly.  It  is,  in  general,  ])referahle  to  have  the  demurrer 
argued  first,  esj)eeially  if  the  demurrer  would  put  an  end  to 
the  whole  action.  And  where  three  actions  were  hrought 
against  three  several  defendants,  for  different  parts  they  had 
taken  in  the  same  transaction,,  in  one  of  which  issue  was 
joined  on  a  demurrer,  and  issues  in  fact  on  the  other  two,  the 
court,  ui)on  a])plication  of  the  defendant,  ordered  the  demurrer 
to  he  argued  first,  as  the  point  of  law  involved  in  it  was  the 
foundation  of  the  plaintiff's  right  to  damages  in  the  other  tw^o 
actions  (^q).  Where  there  are  several  issues  in  law  and  in  fact, 
and  the  issues  in  fact  are  tried  first,  if  the  plaintiff  be  nonsuit, 
contingent  damages  cannot  be  assessed  for  him  on  the  demur- 
rer (r).  If  the  judgment  on  the  demuiTer  be  in  favour  of  the 
plaintiff,  and  the  pleading  on  which  it  was  given  cover  his 
whole  cause  of  action,  lie  may  execute  an  inquiry,  or  where 
the  cause  of  the  action  admits  of  it,  get  the  damages  assessed 
by  the  court,  and  afterwards  enter  a  nolle  prosequi  as  to  the 
issue  in  fact  (.?).  When  it  is  certain  that  the  issue  in  fact  will 
be  determined  in  favour  of  the  plaintiff,  and  that  the  demur- 
rer must  also  be  determined  for  him,  or  that  the  latter  may  be 
safely  abandoned,  then  it  may  be  advisable  first  to  try  the 
issue  in  fact  {t). 

Formerly  it  was  the  practice  to  enter  the  proceedings  on 
record,  and  carry  in  and  docket  the  roll  before  the  demurrer 
was  argued,  as  was  the  analogous  practice  of  entering  the  issue 
before  a  trial :  but  since  the  recent  rule  of  H.  T.,  4  W.  4,  r. 
15,  by  which  it  is  ordered  that  "  the  entri/  of  proceedings  on 
the  record  for  trial,  or  on  the  judgment  roll,  {according  to  the 
nature  of  the  case),  shall  be  taken  to  be,  and  shall  be  in  fact, 
the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part 
thereof,  upon  record ;  and  no  fees  shall  be  payable  in  respect 
of  any  prior  entry  made  or  supposed  to  be  made  on  any  roll 
or  record  whatever,"  this  is  no  longer  necessary  or  proper (w). 

By  rule  of  all  the  courts  of  H.  T.,  4  W.  4,  r.  17,  ''four 
clear   days^x)    before  the   day  appointed  for   argument,    the 


{m)  See  form  of  this  award  of  the  ve- 
nire, Chit.  Forms,  44. 

(n)  Imp.  B.  R.  47. 

(0)  See  the  form,  Chit.  Forms,  47- 

(p)  Duherlei/  v.  Page,  2  T.  R.  394:  2 
Saund.  30(t  n.  (3):  Bird  v.  Higginson,  5 
A.  &  E  8.3. 

[q]  Burdett  v  Colman,  13  East,  27:  see, 
however.  Bird  v.  Higginson,  5  A.  &  E.  83. 


See  j.ott,  665,  as  to  amendme  t. 

(r)  Snow  V.  Como,  1  Str.  507. 

(s)  Post,  710. 

it)  Chit.  Sum.  Prac.  144. 

(m)  See  Hodges  v.  Diley,  7  Dowl  555. 

(x)  See  the  former  practice,  R.  T.,  40 
G.  3:  1  last,  131:  Tidd,  9th  ed.  738: 
Tidd,  New  Prac.  451  :  and  in  Exch. 
Darker  v.  Darker,  2  Dowl.  88. 
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pluintiff  shall   deliver  copies    of  the    demurrer  booh,    special     Book  ii. 
case,  or  special  verdict,  to  the  lord  chief  justice  of  the  King's     ^^^"^  "• 


Bench  or  Common  Pleas,  or  lord  chief  baron,  {as  the  case  may  to  be  delivered 
he),  and  the  senior  judge  of  the  court  in  which  the  action  is  to  Judges. 
hrought;  and  the  defendant  shall  deliver  copies  to  the  other  two 
judges  of  the  couri,  next  in  seniority ;  and  in  default  thereof  by 
either  party,  the  other  party  may  on  the  day  following  deliver 
such  copies  as  ought  to  have  been  so  delivered  by  the  party 
making  default ;  and  the  party  making  default  shall  not  be 
heard  until  he  shall  have  paid  for  sucli  copies^  or  deposited 
with  the  clerk  of  the  rules  in  the  King's  Bench  and  Exche- 
quer, or  the  secondary  in  the  Common  Pleas,  as  the  case  may 
be,  [now  since  the  7  W.  4  c5^-  1  V.  c.  30,  in  either  court  one  of 
the  masters],  a  sufficient  sum  to  pay  for  such  copies"  {y).  If 
a  cause  be  entered  for  argument  on  a  Tuesday,  the  copies  of  the 
demurrer  book  must  be  delivered  to  the  judge  on  the  preceding 
Thursday;  and  if  entered  for  argument  for  a  Friday,  then  on 
the  preceding  Saturday.  The  party  who  delivers  Ms  books  in 
proper  time,  should,  on  the  folloiving  m,orning,  search  at  the 
chambers  of  the  other  judges,  to  ascertain  if  his  opponent  has 
delivered  his  copies,  in  order  that  he  may  be  prepared  in  case  of 
his  deponenfs  default  ivith  copies  for  the  other  judges  on  that  day. 
Pay  to  each  judge'' s  clerk  his  fee  with  the  demurrer  book  {z).  It 
has  been  decided,  that  if  a  party  seek  to  make  his  opponent  pay 
the  costs  of  copies  of  demurrer  books,  he  must  deliver  them 
on  the  day  after  the  time  for  his  opponent's  delivering  them 
expires (a)i  An  affidavit,  stating  the  omission  by  one  of  the 
parties  to  deliver  two  copies  of  the  demiirrer  book  to  the 
judges,  whereupon  the  oj)posite  party  delivered  such  copies, 
for  which  he  has  not  been  paid,  will  not  entitle  him  to  object 
to  the  other  being  heardi,  unless  notice  has  been  given  of  the 
intention  to  make  such  objection,  so  as  to  give  such  party  an 
opportunity  of  answering  the  affidavit  (6).  If  all  the  demurrer 
books  are  not  delivered  to  the  judges  by  one  party  or  the 
other,  the  case  will  be  struck  out  of  the  paper(c).  But  where 
the  defendant  neglected  to  deliver  his  demurrer  books,  and 
did  not  appear  at  the  argument  to  support  his  pleadings,  but  i^ 
nad  offered  to  give  a  cognovit,  the  court  gave  judgment  for 
the  plaintiif  without  1-equiring  the  delivery  of  the  defendant's 
demurrer  books  (c?). 

There  is  a  rule  in  the  Q^ueen's  Bench,  {R.  E.,  2  J.  2,  R.  M.,  Points  for 
38  G.  3),  that  "in  all  books  to  be  delivered  to  the  judges,  the  tl^^S^-^ 
exceptions  intended  to  be  insisted  upon  in  argument  should  be  the  Margin. 
marked  by  the  party  who  objects  to  the  pleadings  in  the  margin  of 
the  books  he  delivers, ^^  and  he  should  leave  copies  of  such  excep- 
tions with  the  other  two  judges (e).     This  rule  is  followed,  in 
practice,  in  the  Exchequer.     There  are  also  similar  rules  in 
the  Common  Pleas,  the  last  of  which  {H.  T.,  11  O.  4,  and 

( «/)  See  Darker  v.  Darker,  2  Dowl.  88.  (a)  Fisher  v.  Snoiv,  3  Dowl.  27. 

Formerly,  if  either  party  neglected  to  de-  (b)  Sandall  v,  Bennett,  4  Nev.  &  M.  89; 

liver  the  books,  and  the  other  delivered  2  A.  <fe  E.  204,  S.  C 

all,  the  latter,  it  seerns,  must  have  moved  (<,•)  Abraham  v.  Cook,  ,3  Dowl.  215;  and 

for  judgment  upon  the  demurrer  without  MSS.,  E.  1814:    but  see  Somers  v.  Miller, 

argume.it,  as  the  former  could  not  be  2  H.  &  W.  liy. 

heard.    (1  Sellon,  33G:  R.  v.  Forman.  11  (d)  Scott  v.  Robson,  2  C,  M.  &  R.  2f); 

Price,  161:  R.  M.,  17  Car.  I:  sed  vide  Fid-  5  Tyr.  717.  S.  C 

?tamv.  Bagshatv,  1  B.  «&  P.  292).  (e)  Per   Lawrenve,   J.,  in  A  pJefon    v. 

(2)  See  Chap.  Prac.  3  Adda.  50.  Bucks,  1  Smith,  3G1;  5  East,  148,  S.  C. 


Dernvrrer  Book. 


Hook   tr. 

I'AKT    II. 


Brief  for 
Counsel. 


Argument. 


SCO  n.  Tl,  48  G.  n)  orders,  that  "in  all  special  ar^iinncnts  in 
this  court  notice  in  writin^^  ot"  the  points  which  are  intended 
to  1)0  insisted  u))on  hy  each  of  the  parties,  be  delivered  to 
the  judi^es  at  their  chambers  tu)o  days  before  the  day  on 
which  the  case  shall  be  set  down  for  hearin;,',  either  ])y 
niarkini^  the  jjoints  in  the  niarj^in  of  the  books  delivei-ed  to 
the  judi^es,  or  on  separate  paj)er:  and  that  each  of  the  ])arties 
do  within  the  same  time  leave  a  copy  of  such  notice  at  the 
chambers  of  the  lord  chief  justice,  to  be  delivered  to  the  ad- 
verse ])arty  uj)on  his  a])j)lication."  It  has  also  always  ])een 
the  j)i'actice  in  that  court,  if  each  parti/  intends  to  take  objec- 
tions to  the  ot/ier^t  jdeadings^  that  each  should  state  his  objections  in 
the  margin  of  his  demurrer  books,  otherwise  he  cannot  enter  into 
them  upon  the  argument (/) ;  and  this  practice  is  adopted  in 
the  other  courts (^).  The  Court  of  Common  Pleas  hitely  in- 
timated, that,  if  the  party  demurring  omitted  thus  to  state 
his  ()l)jections  in  the  margin,  they  would  give  judgment 
against  him  without  argument  (//).  And  it  has  been  intimated 
by  the  Court  of  Exchequer,  that  they  wall  not  have  an  argu- 
ment on  an  objection,  even  to  any  of  the  former  pleadings, 
unless  it  be  stated  in  the  margin  of  the  demurrer  book(2). 
But  the  Court  of  Queen's  Bench,  in  one  instance,  postponed  a 
case  in  order  that  an  objection  might  be  stated  in  the  mar- 
gin (yl). 

A  copi/  of  the  demurrer  book  should  also  be  made  out  for  and 
delivered  to  counsel,  to  which  you  may  add  such  observations  as 
you  think  necessary.  Mark  on  the  back  of  it  when  the  demurrer 
will  be  argued. 

Argtiment.']  By  rule  of  all  the  courts  of  ^.  T.,  4  TV.  4,  r.  6, 
"no  motion  or  rulefor  a  cowa7n«m(/)  shall  be  required;  but 
demurrers,  as  well  as  all  special  cases  and  special  verdicts, 
shall  be  set  down  for  argument  at  the  request  of  either  party, 
with  the  clerk  of  the  rules  in  the  King's  Bench  and  Exche- 
quer, and  a  secondary  in  the  Common  Pleas,  [now  since  the 
7  W'  4:  S)-  1  V.  c.  30,  in  either  court  one  of  the  masters],  upon 
payment  of  a  fee  of  one  shilling ;  and  notice  thereof  shall  be 
given  forthwith  by  such  party  to  the  opposite  party."  Where 
the  defendant,  two  days  before  the  end  of  term,  demurred  for 
the  purpose  of  gaining  time,  the  court  allowed  the  case  to  be 
set  doW'U  for  argument  on  the  last  day  of  term,  and  refused  to 
allow  the  defendant  to  withdraw  the  demurrer  and  plead  the 
general  issue (m);  but,  in  ordinary  cases,  the  notice  must  be 
given  in  sufficient  time  to  enable  the  opposite  party  to  prepare 
his  demurrer  books,  otherwise  the  court  will  refuse  to  hear 
the  demurrer,  and,  probably,  allow  the  objecting  party  his  costs 
of  appearing  to  make  the  objection  (w).  Set  down  the  demurrer 
for  argument,  and  give  notice  thereof  accordingly  to  the  opposite 
attorney  or  agent {o). 


(/)  See  Clarke  v,  Davies,  7  Taunt.  7^: 
Bayle;/  v,  Horman,  3  Scott,  384. 

(g)  See  Darling  v.  Gtime;/,  2  Dowl.  101. 

(h)  Grottick  v.  Phillips,  3  Moo.  &  Sc. 
138;  9  Bing.  723,  S.  C. .-  and  see  Brogden  v. 
Marriott,  2  Scott,  708. 

(i)   Parker  v.  Rilet/,  3  M.  &  W.  230. 

{k)  Caleb}/  v.  Graves,  cited  by  Knowles 
(amicus  curuB)  in  3  M.  &  \V.  235:  and  see 


Brookes  v.  Hfimphries,  8  Law  Joum., 
N.  S.,  C.P.,34,  S.P. 

(/)  Or  dies  voncilii,  or  day  to  hear  coun- 
sel of  both  parties. 

{m)  Wilson  v.  Tucker,  2  Dowl.  83:  Coo- 
per V.  Hawkes,  1  C.  &  J.  219. 

(n)  Britten  v.  Brittn,  2  Dowl.  239. 

(o)  See  form  of  notice,  Chit.  Forms, 
303. 
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Afterwards,  upon  some  "paper  day"  in   term,  [ante,  95),     book  n. 
the  demurrer  will  be  called  on  for  argument,  in  the  order  in     ^^^'^  '*• 


which  it  stands  on  the  paper.  A  special  application  for  an  ad-  Time  and 
journment  must  be  made  two  days  before  the  time  appointed  ^r^„"menT 
for  argument.  All  causes  remaining  undetermined  at  the  end 
of  the  term  will  come  on  in  the  next  term  in  the  order  they 
stand.  In  general,  no  argument  will  be  heard  on  the  first 
four  or  last  four  days  of  the  term  (/>).  On  the  argument,  the 
counsel  for  the  party  demurring  is  first  heard  in  support  of 
the  demurrer ;  next,  the  counsel  for  the  other  party  is  heard 
in  answer ;  and,  lastly,  the  former  counsel  is  heard  in  reply. 
One  counsel  only  on  each  side  (usually  the  junior,  where 
there  is  more  than  one)  is  allowed  to  argue  the  demurrer.  The 
court  then  deliver  their  opinion;  according  to  which,  the 
judgment  is  afterwards  entered  for  the  plaintiff  or  the  de- 
fendant. 

Formerly,  those  demurrers  which  were  not  intended  to  be  Common 
argued  were  set  down  in  a  paper  called  the  "common  paper,"  Paper  done 
and  were  called  on  and  disposed  of  before  a  single  judge  in  the 
early  part  of  the  day ;  those  which  were  to  be  argued,  were 
set  down  in  the  "special  paper,"  and  argued  before  the  full 
court.  But  now  all  demurrers  to  which  a  joinder  in  demurrer 
is  added  are  supposed  to  be  arguable,  and  are  set  down  for  ar- 
gument accordingly  in  the  special  paper.  If  not  arguable,  the 
opposite  party  ought  to  have  applied  before  joining  in  de- 
murrer to  have  the  demurrer  set  aside  as  frivolous,  and  as  to 
which  see  ante,  659. 

Amendment,  &^c.']  As  to  the  cases  in  which  the  parties  will  Amendment, 
be  allowed  to  amend  after  a  demurrer,  and  before  argument,  ^'^' 
see  post.  Book  IV.  Part  I.  CJi.  28.  Frequently,  on  the  case 
coming  on  for  argument,  when  the  judges,  on  perusal  of  the  de- 
murrer books  or  hearing  counsel,  think  that  the  objection  is 
well  founded,  they  will  express  that  opinion,  and  suggest  to 
the  opposite  counsel  the  expediency  of  amending,  and  which, 
if  acceded  to,  will  be  permitted  on  payment  of  costs.  But,  if 
counsel  persist  in  arguing  in  support  of  the  pleading,  and  the 
court  have  delivered  their  opinion,  they  will  seldom  after- 
wards permit  an  amendment  {q).  Under  particular  circum- 
stances, however,  the  court  have  allowed  a  defendant  to  with- 
draw his  demurrer,  and  to  plead  de  novo,  even  after  argu- 
ment (r),  the  defendant  producing  an  affidavit,  distinctly 
shewing  a  ground  of  defence  upon  the  merits  (5).  If  there 
be  issues  in  law  and  in  fact,  and  the  latter  be  tried  first,  and 
contingent  damages  assessed  as  to  the  demurrer,  the  court,  it 
seems,  will  not,  in  that  case,  allow  either  of  an  amendment  or 
of  the  demurrer  being  withdrawn  (t). 

Judgment 7\  In  the  evening  of  the  day  of,  and  after  the  argu-  Judgment. 
metit,  obtain  from  one  of  the  masters  a  peremptory  ride  "  that 

(p)  M.    T.,  30    G.   2,    ante,    95,   96:  2  Wils.  173:  Potten  \.  Bradley,  2  Moo.  &: 

Lofft,  370.  P.  78. 

(q)  Tidd,  710:  Chit.  Smn.  Prac.  148.  {s)  Hramah  v   Roberts,  1  Scott,  364;  1 

(r)  Howell  v.  M'lvejs,  4  T.    R.   (J90 :  Bing.    N.   C.  481,  S.  C.  :   see   Movant  v. 

Giddings  v,  Giddings,  Say    31(i:   Hunt  v.  Sign,  2  M.  &  W.  95. 

Puckmore,  Barnes,  155:  Collins  v.  Collins,  (t)  Robinson  v.  Ralej/,  I  Burr.  322. 

2  Burr.  820;  2  Ld.  Ken.  530,  S.  C-  Anon., 
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Demurrer — Proceedings  on. 


Hook  ii. 
Part  ii. 

I  low  Signed. 


Entry  of  on 
Roll,  where 
there  are  Is- 
sues in  Law 
only. 


Entry  of 
where  there 
are  Issues  in 
Fact  also. 


jiidfiment  he  entered  for  the  plaintiff  or  defendant^''''  an  the  rase 
may  Ite.  Scrrc  a  ropi/  thereof  on  the  opjxmte  attorney  or  affent, 
Ju(l.L,niu'iit  upon  (Ic'iiiurror  is  interlocutory  orfin.il,  in  tlio  same 
nmniK'r,  and  in  the  same  cases,  as  judgment  hy  default  {n). 
If  interlocutory,  proceed  to  execute  your  writ  of  inquiry^  or  to 
have  principal  and  interest  computed  by  the  master^  accordmfj  to 
the  nature  of  the  case,  and  sigii  final  judgment,  and  tax  your  costs  j 
as  directed  post,  702.  IVe  have  seen,  ante,  OGl,  that  the  plaintiff 
may  give  notice  of  inquiry  on  the  back  of  the  demurrer  when  he 
demurs,  or  on  the  back  of  the  joinder  tvhen  the  defendant  demurs. 
If  the  judf^ment  l)e  final,  sign  it  with  the  master,  as  directed 
post,  702,  for  which  the  rule  above  mentioned  will  be  his  authority. 
As  to  the  necessity  of  suggesting  breaches  upon  the  roll,  after 
judgment  upon  demurrer  in  debt  on  bond,  and  the  mode  of 
making  the  suggestion,  and  of  proceeding  to  an  inquiry  there- 
on, see  post,  Ch.  4,  Sect.  3. 

In  entering  the  judgment  on  the  roll,  if  there  he  hut  a  single 
issue,  then  immediately  after  the  joinder  in  demurrer,  which 
concludes  the  issue,  enter  the  appearance  of  the  parties,  and 
the  judgment  (x).  If  the  judgment  for  plaintiff  upon  the  de- 
murrer be  merely  interlocutory,  and  a  writ  of  inquiry  exe- 
cuted, then  follow  on  the  roll  the  award  of  the  writ  of  inquiry, 
an  entry  of  the  return  of  it,  and  the  finding  of  the  inquest ;. 
and,  lastly,  an  entry  of  the  final  judgment,  as  mentioned  infra. 
As  to  the  judgment  for  plaintiff  upon  demurrer  to  a  plea  in 
abatement,  see  ante,  656  {y).  If  the  judgment  on  a  single 
issue  be  for  the  defendant,  then  immediately  after  the  entry 
of  the  joinder  in  demurrer,  as  above,  enter  the  appearance  of 
the  parties,  and  a  judgment  of  nil  capiat  per  breve  {z).  This 
is,  of  course,  a  final  judgment,  and  gives  the  defendant  his 
costs. 

When  there  are  several  issues  in  law  and  in  fact,  if  the 
issues  in  fact  were  tried  before  the  determination  of  the 
demurrer,  then  immediately  after  the  award  of  the  venire, 
(as  mentioned  ante,  661),  enter  the  jurata  ponitur  in  re- 
spectu  and  postea,  as  directed  VoL  I.  338  ;  then  enter  the 
appearance  of  the  parties,  and  judgment  upon  the  demurrer  ; 
and  lastly,  the  final  judgment («).  But  when,  of  several 
issues  in  law  and  in  fact,  the  issues  in  law  have  been  tried 
first,  and  found  for  the  plaintiff,  then  immediately  after 
the  joinder  in  demurrer  enter  the  judgment  on  the  demur- 
rer ;  then  an  award  of  a  venire,  as  well  to  try  the  issues 
in  fact,  as  to  inquire  of  the  damages  upon  the  issue  in 
law  ;  then  the  jurata  ponitur  in  respectu,  and  postea,  as  ante, 
328  ;  and  lastly,  the  final  judgment (i).  But  if  the  plaintiff 
be  content  to  take  damages  upon  the  judgment  on  demurrer 
only,  he  may  execute  a  writ  of  inquiry  as  to  that  judgment, 
or,  in  the  case  of  a  bill  of  exchange  or  the  like,  may  have  it 


(m)  See  post,  701. 

\x)  Seeformsof  the  entry,  Chit.  Forms, 
304  to  309.  See  Attwood  v.  Burr,  1  Salk. 
402;   2  L.  Raym.  821,  S.  C. 

(y)  See  the  forms.  Chit.  Forms,  304. 

(z)  See  the  form  on  demurrer  to  a  de- 
claration or  replication,  Chit.  Forms,  303  ; 
the  like  on  demurrer  to  a  plea  or  rejoin- 
der. Id.  304;  the  like  ou  demurrer  to  a 


ptea  in  abatement,  Id.  304;  the  like,  on 
demurrer  to  a  replicaiion  to  a  plea  in 
abatement.  Id.  305. 

{a)  The  entry  of  any  continuances, 
either  by  curia  advisari  vult,  or  by  vice- 
comes  non  misit  breve,  is  no  longer  re- 
quisite.   (R.  H.,  4  W.  4,  r.  2). 

(6)  See  the  form  of  this  entry,  2  Saund. 
298—301 :  Chit.  Forms,  305. 
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■eferred  to  the  master,  and  he  may  enter  a  nolle  prosequi  as  to     book  h. 
he  issues  in  fact (c)  part  n. 


If  a  defendant  plead  several  pleas  to  the  same  or  several  where  De- 
ounts  of  a  declaration,  and  the  plaintiff  demur  to  some  of  the  ^|g^son^one 
)leas,  and  take  issue  upon  others;  if  the  defendant  succeed  of  several 
ipon  any  of  the  pleas  demurred  to,  and  that  plea  be  an  answer  JJo^yo^ght 
0  the  whole  action,  the  plaintiff  shall  not  have  judgment  upon 
he  issues  in  fact,  should  they  be  found  for  him  (d)  ;  but  the 
inly  judgment  that  shall  be  entered  is  nil  capiat  per  breve. 

Costs.']  By  stat.  8  3^-9  TV.  3,  c.  11,  s.  2,  if  either  plaintiff  Costs. 
ir  defendant  have  judgment  upon  demurrer,  he  shall  be  en-  Generally, 
itled  to  costs,  and  may  have  execution  for  the  same  by  ca. 
a.,  fieri  facias,  or  elegit.  This  statute,  however,  did  not  ex- 
encl  to  demurrers  in  abatement,  nor  to  actions  where  the 
)laintiff  would  not  be  entitled  to  damages  if  he  had  a  ver- 
[ict(e).  But  now,  by  the  Law  Amendment  Act  (/),  "  where 
udgment  shall  be  given  either  for  or  against  a  plaintiff  or 
Semandant,  or  for  or  against  a  defendant  or  tenant,  upon  any 
iemurrer  joined  in  any  action  whatever,  the  party  in  whose 
avour  such  judgment  shall  be  given  shall  also  have  judgment 
0  recover  his  costs  in  that  behalf." 

In  a  recent  case,  wdiere,  to  a  declaration  in  two  counts,  where  there 
iefendant  pleaded  two  pleas  to  the  first  count  and  one  to  the  pactand Law. 
econd,  issues  were  joined  on  one  plea  to  the  first  count,  and 
n  the  plea  to  the  second  count  ;  the  other  plea  to  the  first 
ount  was  demurred  to  :  the  plaintiff  took  the  issues  in  fact 
0  trial,  and  a  verdict  was  found  for  the  plaintiff  on  the  issue 
n  the  first  count,  and  damages  assessed  ;  and  for  the  defend- 
ant on  the  issue  on  the  second  count :  afterwards,  on  the  de- 
nurrer  to  the  other  plea  to  the  first  count,  the  defendant  had 
udgment :  Held,  that  the  plaintiff  was  entitled  to  all  the  costs 
if  the  trial  on  the  issue  on  which  he  had  succeeded,  including 
in  addition  to  the  pleadings)  briefs,  witnesses,  &c.  ;  and  that 
10  objection  arose  from  his  having  tried  the  issues  in  fact 
tefore  that  in  law,  especially  as  a  judge  at  chambers  had  re- 
used an  apj>lication  by  the  defendant  to  order  the  trial  of  the 
ssues  in  fact  to  be  postponed  till  judgment  was  given  on  the 
iemurrer  (^). 

Where  there  were  several  issues  in  fact,  and  a  demurrer  to 
.  rejoinder,  the  defendant  had  leave  to  amend  upon  payment 
f  costs  ;  and  upon  taxation  of  the  costs,  the  briefs  and  de- 
nurrer-books  were  charged  for,  as  containing  all  the  issues  in 
act,  as  well  as  at  law ;  it  was  held,  that  the  master  was  right  in 
iisallowing  the  charges  so  far  as  related  to  the  issues  in 
act  (7i). 

A  cause  was  entered  in  the  paper  for  argument; — a  defend-  Costs  of  At- 
,nt  having  demurred  to  a  replication,  the  plaintiff  got  the  case  *^^"'^^"'^® 

(c)  1  Saund.  K'J),  n,  (1)  :  and  see  Flem-  action,  the  court  will  allow  him  to  strike 

^  V.  Langton,  1  Str,  .O.SS:  Anon.,  1  Salk.  out  the  other  plea  on  paying  costs  of  the 

\()\  ante,  662:  post,  723.     See  the  form,  issues  joined  on  them.    [Young  v.  Beck,  3 

:hit.  Forms,  308,  &c.     See  the  form  of  Dowl.  8(M). 

tie  jury  process,  where  there  are  issues  in  (e)  Hullock,  145. 

let  and  in  law,  Chit.  Forms,  69.  (/)  3  &  4  W.  4,  c.  42,  s.  34:  and  see  3 

(d)l   Saund.   80,  n.  (1).     Where   the  Rep.  C.  L.  Com.  25,  7tt. 

efendant   obtains  judgment  on  one  of  (g)  Bird  x.  Higginson,  5  A.  Sc  E.  83. 

Bveral  pleas  going  to  the  whole  cause  of  (h)  Jones  v.  Roberts,  2  Dov/1.  374. 


(3()8  Demvrrer — Proceedings  on. 

nooK  II.     put  into  the  pjiptT  as  for  arp;ument,  and  tlie  defendant  came 

t'AHT  II.      j)iv])aivd  to  ar^iie  tlu'  point;  hut  it  a])puared  tliat  tlic  [)laintiff" 

where  no         iuid  not  joined   in  denivirrer,  and,   of  course,  no  paper  lK)ok8 

Joinder.  wcFC  delivered  to  tlie  judges;    it  was  held,  that  the  defendant 

was  not  entitled  to  his  costs  of  appearing  for  argument  {i). 

Execution.  Execution.']     The  execution  is  the  same  as  in  other  cases. 

{See  ante,  305  to  456). 

(«)  Howorth  V.  Hubberstt/,  3  Dowl.  457. 
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PROCEEDINGS  UPON  NUL  TIEL  RECORD. 


1.    When  a  Record  of  the  same 
Court  is  pleaded. 
Issue,  SfC,  669. 
Trial,  670. 
Judgment,  8fc.,  id. 
Costs,  671. 
Execution,  id. 
Amendment,  id. 


2.  When  a  Record  of  another 
Court  is  pleaded. 

Plea  of  Judgment  recovered 
in  another  Court,  672. 

Issue,  id. 

Certiorari,  id. 

Trial  and  subsequent  Pro- 
ceedings, 673. 


1.   When  a  Record  of  the  same  Court  is  pleaded. 


Book  ir. 
Part  ur. 


Issue,  S^c.']  ON  a  record  of  the  same  court  being  pleaded,  issue,  Form 
when  the  plaintiff  replies  nul  tiel  record,  or  when  he  replies  to  °^'  ^^' 
a  plea  of  nul  tiel  record,  he  concludes  his  replication  that  the 
record  may  be  inspected;  and  a  day  is  accordingly  given  to 
the  parties  for  that  purpose  {a).  As  this  completes  the 
pleadings,  you  may  make  up  the  issue  and  deliver  it  as  in 
ordinary  cases  (6).  It  is  the  same  in  form  as  in  an  issue 
triable  by  the  country  (c),  excepting  the  conclusion  (<^). 

The  plaintiff,  however,  when  the  defendant  pleads  a  record  Demand  of 
of  the  same  court,  instead  of  replying  nul  tiel  record,  may  de-  ^^''"l,^"^^ 
mand  of  the  defendant  a  note  in  writing  of  the  term  and  number-  the  Roll. 
roll  whereon  such  judgment  or  matter  of  record  is  entered,  or 
matter  of  record  is  entered  or  filed,  or,  in  default  thereof,  the 
plea  is  not  to  he  received,   and  the  plaintiff  may  sign  judg- 
ment {e).     But  this  cannot  be  done  when  the  defendant  pleads 
a  record  oi  another  court;  and  as  to  which,  see  post,  672. 

Where  the  plaintiff  replies  nul  tiel  record,  he  should,  in  the  Rule  to  pro- 
Queen's  Bench,  obtain  from  one  of  the  masters  a  rule  to  produce  ^^^^  ^^^  ^^" 


(a)  See  the  form.  Chit.  Forms,  311. 

(6)  R.  H.,  4  W.  4,  r.  5,  ante,  Vol.  I. 
199.  It  has  been  held  in  the  Common 
Pleas,  that,  as  the  issue  is  complete  by 
the  prayer  of  the  inspection  of  the  record, 
though  the  defendant  demur  to  the  repli- 
cation, the  plaintiff  may,  nevertheless, 
sign  judgment  on  the  production  of  the 
record  on  the  given  day.  (See  Tipping  v. 
Johnson,  2  B.  &  P.  3()2:  Jacksonv.  tVickes, 
2  Marsh.  354;  7  Taunt.  30,  S.  C.) 


(c)  See  Vol.  I.  199. 

(d)  See  the  form,  Chit.  Forms,  .312. 

(e)  R.  T.,  5  &  6  G.  2,  Q.  B.:  Imp.  C.  P. 
7th  ed.  292:  Tidd,  9th  ed.  742:  Keil,  95, 
96:  Theobald  v.  Long,  1  L.  Raym.  347; 
Holt,  557,  S.  C. :  Cremer  v.  Wickett,  Id. 
550;  12  Mod.  350,  S.  C-  Wilson  v.  Ingols- 
hy,  2  Id.  1179:  Hunter  v.  Wiseman,  2  Str, 
823;  1  Saund.  92,  n.(3;.  See  a  form  of 
demand.  Chit.  Forms,  311. 
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DoOK    II. 

Pakt  in. 


Notice  by 
PlaintilVof 
Production 
of. 


Trial. 


Judgment, 
&c. 

For  Plaintiff. 


the  record {/);  enter  it  ivith  hiniy  and  serve  a  copy  of  it  on  the 
defendants  attorney  or  agent.  It  is  a  four-day  rule.  In  the 
Coininon  PIcjih  hikI  Kxchcfiuor,  he  obtains  a  rule  for  judgment, 
and  serves  a  copy  on  the  defendants  attorney  or  agent. 

Wlu'H  the  ])laintiff'  replies  to  a  plea  of  nul  tiel  record,  he 
iimst,  in  the  (^ueeii'.s  iieiich,  give  a  notice  in  writing  to  the 
(hfendant^s  attorney  or  agent  thxit  he  will  produce  the  record  on 
the  day  therein  mentioned,  (g).  In  the  Common  Pleas  and 
Exehe(iuer,  he  obtains  a  ride  for  judgment,  and  serves  a  copy 
on  the  defendants  attorney  or  agent. 

Trial.']  Let  the  party  who  has  to  produce  the  record  bespeak  it 
at  the  Treasury,  and  desire  that  it  may  be  brought  into  court, 
upon  the  day  appointed  by  the  notice  or  ride  above  mentioned. 
Let  the  party  entitled  to  judgment  instruct  counsel  to  move  for  it; 
and  the  opposite  party,  if  he  contest  it,  will  instruct  counsel  to 
oppose  the  motion.  On  the  motion  being  made,  the  master  will 
declare  whether  the  record  is  in  court  or  not.  If  the  record  be 
not  produced,  or  if  produced  and  found  not  to  m,aintain  the 
plea,  judgment  of  failure  of  record  is  given  for  the  opposite 
party {h),  otherwise  judgment  that  the  party  hath  perfected 
the  record  will  be  given  for  the  party  who  pleaded  it.  If  a 
record  be  produced  which  ought  not  to  be  so,  the  course  will 
be  to  apply  to  the  court  from  which  the  record  is,  to  quash  the 
roll  («*).  tlpon  a  plea  in  abatement  of  another  action  pending 
in  another  court  for  the  same  cause,  concluding  with  a  prout 
patet  per  recordum,  it  is  sufficient  to  satisfy  theplea,  if  a  record 
of  a  writ  be  produced  (i(-).  But  where  the  plaintiff  issued  two 
writs,  one  out  of  the  Common  Pleas,  which  was  never  served, 
and  the  other  out  of  the  Exchequer,  on  which  he  proceeded 
to  declare;  and  the  defendant  pleaded  to  the  action  in  the 
Exchequer,  another  action  pending  for  the  same  cause  in  the 
Common  Pleas;  the  plaintift'  replied  nul  tiel  record,  and  served 
the  defendant  with  a  rule  to  produce  the  record  ;  and  the 
defendant  having  made  up  a  roll  from  ih^  praecipe  on  the  file 
of  the  Common  Pleas,  that  court  ordered  it  to  be  cancelled 
with  costs  ((^).  And  where  a  defendant  who  had  been  sued 
in  the  Common  Pleas  signed  judgment  of  nonpros,  after  which 
the  plaintiff  proceeded  against  him  in  another  action  for  the 
same  cause  in  the  King's  Bench,  the  latter  court  would  not 
permit  him  to  abandon  his  judgment  of  nonpros,  and  plead  the 
pendency  of  the  former  action  in  the  Common  Pleas (w). 

Judgment,  S^c]  Judgment  for  the  plaintiff  is  interlocutory 
or  final  in  the  same  manner,  and  in  the  same  cases,  as  judgment 
upon  demurrer  or  default  (?i).  If  interlocutory,  ^««^e  «w  in- 
cipitur on  plain  paper,  and  take  it  to  the  master,  as  directed 
post,  735,  and  he  will  sign  judgment.  Then  proceed  to  sue  out 
and  execute  your  writ  of  inquiry,  or  have  principal  and  interest 


if)  See  the  form,    Chit.   Formp,  312:  Busknell,  4  Dowl.  1.39. 

Begbiev.  Grenville,H  Dowl,  502.   A  notice  (i)  Kerbey  v,  Siggers,  2  Dowl.  659;  Id. 

by  plaintiff  on  defendant  to  produce  the  81.3. 

record  would  be  irregular.     (Id.)  (k)  Kerbet/ v.  Sigge>'s, 2  Dow].  HIS;  AM. 

(g)  Tidd,  9th  ed.  743.    See  the  form,  &  Scott,  481,  S.  C. 

Chit.  Forms,  312.  (/)  Kerbet/  v.  Siggers,  2  Dowl.  659. 

(A)  Inrtes  v.  Hat/,  Fort.  353:   Rnwell  v.  (m)   Pepper  v.  Wfialley,  3  Dowl.  579. 

Di/on,   Lutw.  945:    see    Munkenbevk   v.  («)  See  post,  701. 
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mputed  hy  the  master^  according  to  the  nature  of  the  case,  and    Book  n. 
'jn  final  judgment,  as  directed  post,  720,  &;c.  (j>).     In  the  court     ^^^^  "''• 

Queen'' s  Bench  or  Exchequer  it  is  not  necessary  to  have  a  rule 
fore  interlocutory  judgment  can  he  signed.  If  the  judgment 
!  final,  write  out  a  priEcipe  of  a  ride  for  judgment  on  a 
\p  of  paper  (q),  and  take  and  enter  it  with  the  master;  and  in 
e  Common  Pleas,  you  must  get  the  master,  upon  the  expiration 
'  the  rule,  to  certify  on  the  back  of  it  that  no  cause  has  been 
ewn.  The  rule  expires  in  four  days  exclusive  of  the  day  on 
hich  it  is  entered,  and  inclusive  of  the  last  day,  unless  the 
st  day  he  a  Sunday,  Christmas-day,  Good  Friday,  or  a  day 
)pointed  for  a  public  fast  or  thanksgiving;  in  which  case 
lat  day  would  not  be  reckoned  as  one  of  the  four  (r).  After 
e  expiration  of  these  four  days,  make  an  incipitur  on  plain 
iper,  and  take  it  to  the  master,  who  will  sign  the  judgment; 
ve  the  opposite  party  the  usual  one  day^s  notice  of  your  intention 

tax  the  costs  (s),  and,  on  the  day  named  for  such  taxation, 
ke  the  judgment  paper  to  the  master,  who  will  tax  the  costs,  and 
ark  them  on  it.  You  may  then  sue  out  execution  (t).  Notice 
'  taxation  of  costs  is  not  requisite  where  the  plaintiff  has 
)peared  for  the  defendant  {ii).     Judgment  upon  a  replication 

nid  tiel  record,  to  a  plea  in  abatement  is,   we  have  seen, 
mte,  656),  not  final,  but  merely  a  respondeas  ouster. 
Judgment  for  the  defendant  is,  of  course,  final;  and  signed  ForDefend- 
1  above  directed,  a  rule  for  judgment  having  been  previously  ^^^' 
ven. 

In  entering  the  proceedings  upon  the  roll — if  the  issue  be  Entry  of  Pro- 
ngle,  then,  iminediately  after  the  conclusion  of  the  issue,  enter,  t^^\"^^i°'^ 
\  a  new  paragraph,  the  appearance  of  the  parties  and  the  judg- 
ent;  and  if  the  judgment  be  interlocutory,  and  the  writ  of 
iquiry  have  been  executed,  enter  the  award  of  the  writ  of  inquiry, 
e  return  to  it,  and  the  finding  of  the  inquest,  and,  lastly,  the 
lal  judgment.  But  where  there  are  several  issues,  some  to 
3  tried  by  the  record,  others  by  the  country,  the  entries  may 
!  made  in  the  manner  directed  ante,  Q'o'd,  as  to  proceedings  upon 
demurrer,  mutatis  mutandis  (x) . 

Costs."]  The  party,  in  whose  favour  judgment  is  given,  is,  in  Costs, 
meral,  entitled  to  costs  as  on  trials  by  jury  ;    however,  in 
?bt  on  judgment  recovered  by  plaintiff,  (in  which  this  issue 
equently  arises),  the  plaintiff  will  not  be  entitled  to  costs, 
nless  the  court  or  a  judge  thereof  shall  otherwise  order  (j/). 

Execution.]  The  execution  is  the  same  as  in  ordinary  cases.   Execution. 

Amendment.]    When,  in  consequence   of  variance  between  Amendment, 
le  record  produced  and  that  stated  in  pleading,  the  defen- 
mt  is  entitled  to  judgment  of  failure  of  record,  the  court  will 
ot  permit  an  amendment    to  be  made  at  the  trial  by  the 

( p)  See  Moses  v.  Compton,  6  M.  &  Sel.  record,  Id.  309. 

1.  (m)  See  R.  H.,  4  W.  4,  r.  17,  post,  Book 

{q)  See  the  form  of  the  memorandum,  IV.  Part  I.  Chap.  30. 

lit.  Forms,  314.  (r)  See  as  to  the  forms.  Chit.  Forms, 

{r)  p..  H.,  2  W.  4,  r.  8,  ante,  93.  315.    See  as  to  the  form  of  the  jury  pro- 

{s)  See  ante,  334.  cess,  where  there  are  several  issues,  some 

't)  Se?  the  forms  of  judgment  for  plain-  to  be  tried  by  the  country,  and  others  by 

f  on  nul  tiel  record,  Cliit.  Forms,  31.'>;  the  record,  Id.  69. 

"a  judgment  for  defendant  on  nul  tiel  (y)  43  G.  3,  c.  46,  s.  4. 
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Hook  i i.  roconl,  SO  Qs  to  prevcut  the  (lefendant  from  oLtaiiiin^  jii<l^itientj 
*'^"'''  '"•  |)ut  on  a  special  ii])j)lication  for  tliat  jjiirposc,  llu-  ])laintiff  wil 
l)c  allowed  to  aiiiciHl,  even  after  Ju<l;^iiKiit.  Thiis,  an  aiiiend^ 
iiu'iit  has  Ix'cii  allowed  after  jiidj^nieiit  of  failure  of  record 
where,  in  an  action  on  a  judgment,  the  declaration  .stated  it 
have  been  recovered  in  a  teini  different  from  tliat  wliich  aj 
])eared  on  the  record,  and  that  it  was  against  one  defendai 
only,  where  it  was  against  more  than  one(c).  Also,  whei 
in  deht  on  a  recognisance  of  liail,  the  declaration  stated  it  t 
have  been  entered  into  in  an  action  of  deht,  and,  on  trial  bi 
tlie  record,  it  appeared  to  have  l^een  in  an  action  of  assume 
sit  {a). 

2.    When  a  Record  of  another  Court  is  pleaded, 

pieaof  Judg  Plea  of  Judgment  recovered  in  another  Court r\  The  plea  of 
mentreco-  judgment  recovered  in  another  court  used  to  be  frequently 
ther'cour""  adopted  for  delay,  when,  in  truth,  no  such  judgment  ever  ex- 
isted. To  prevent  this,  the  rule  of  H.  T.,  4  W.  4,  r.  8,  re- 
quires, that  "  where  a  defendant  shall  plead  a  plea  of  judgment 
Marginal  recovered  in  another  court,  he  shall  in  the  margin  of  such  plea 
Note,  i"  Plea  g^^te  the  date  of  such  judgment,  and  if  such  judgment  shall  be 
Roll,  in  a  court  of  record,  the  number  of  the  roll  on  which  such  jn'o- 

ceedings  are  entered,  if  any;  and  in  default  of  his  so  doing,  the 
plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea; 
and  in  case  the  same  be  falsely  stated  by  the  defendant,  the 
13laintiff,  on  producing  a  certificate  from  the  proper  officer,  or 
person  having  the  custody  of  the  records  or  proceedings  of  the 
court  where  such  judgment  is  alleged  to  have  been  recovered, 
that  there  is  no  such  record  or  entry  of  a  judgment  as  therein 
stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a 
plea,  by  leave  of  the  court  or  a  judge. "(6).  The  rule  applies 
only  to  a  plea  of  judgment  recovered,  strictly  so  called,  and  not 
others,  such  as  a  plea  by  an  executor  of  judgments  recovered 
against  the  testator,  whereby  the  assets  are  absorbed  (c). 

Issue.  Issue.~\  Let  the  issue  be  made  up  and  delivered  as  in  ordi- 

nary cases  (c?).  You  cannot,  in  this  case,  demand  a  note  in 
writing  of  the  term  and  number  of  the  roll,  &c.,  as  mentioned 
ante,  669;  but  you  must  plead  nul  tiel  record,  and  so  proceed  to 
trial. 

Certiorari.  CertiorariJ]  The  only  way  of  bringing  in  the  record  is  by 

writ  oi  certiorari {e).  This  writ  must  be  sued  out  by  the  party 
who  has  to  produce  the  record,  directed  to  the  chief  justice, 
judge,  or  officer  of  the  court  below,  in  whose  custody  the  record 
is  supposed  to  be  (/).  If  it  be  the  record  of  an  inferior  court, 
it  may  be  sued  out  either  in  the  court  in  which  the  action  is 
pending,  or  with  the  cursitor ;  if  the  latter,  it  is  an  original 
writ,  tested  in  or  out  of  term,  returnable  on  a  general  return 

(2)  Rastall  V.  Stratton,  1  H.  Bl.  49.  N.  C.  304;  1  Scott,  119,  S.  C. 

(a)  Munkenbeck  v.   Bushnell,   4  Dowl.  (d)  See  Newhury  v.  Strudwick,  Barnes, 
139:  Rastall  v.  Stratton,  1  H.  Bl,  49:  see  335.    See  the  forms,  Chit.  Forms,  46. 
Blackmore  v.  Flemyng,  7  T.  R.  447  a.  (e)  Hewson  v.  Brown,  2  Burr.  1034. 

(b)  See  form  of  plea  and  marginal  notes,  (/)  See  the  form  of  it.  Chit  Forms, 
Chit.  Forms,  310.  312. 

(c)  Power  V.  Izod,  3  Dowl.  140;  1  Bing. 
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ay,  and  made  out  by  the  cursitor,  upon  your  furnishing  him  Book  n. 
'ith  Q»  praecipe.  If  sued  out  in  the  court  in  which  the  action  ^^^  "•^' 
pending,  it  is  a  judicial  writ,  tested  in  the  name  of  the  chief 
istice  or  chief  baron  on  some  day  in  term,  and  returnable  on 
day  certain  in  term,  and  signed  and  sealed  as  in  ordinary 
ises.  It  is  sufficient  to  return  the  tenor  of  the  record  upon 
lis  writ,  without  certifying  the  record  itself  (^).  But  if  the 
icord  be  the  record  of  a  superior  court,  as,  for  instance,  if  the 
3tion  be  in  the  Common  Pleas,  and  the  record  be  one  of  the 
[,ueen's  Bench,  you  must  first  sue  out,  with  the  cursitor,  a 
'rtiorari,  directed  to  the  chief  justice  of  the  Queen's  Bench, 
jturnable  in  Chancery  ;  and  upon  the  record  being  certified 
ito  that  court  {h\  an  exemplification  or  transcript  of  it,  under 
le  seal  of  the  Chancellor,  will  be  sent  into  the  court  in  which 
le  action  is  pending,  to  be  produced  upon  the  day  given  («). 
Fthe  action  be  in  the  Queen's  Bench,  and  the  record  be  in  the 
ommon  Pleas  or  Exchequer,  it  seems  that  you  may  proceed 
.ther  by  certiorari  out  of  Chancery,  and  mittimus  thereon,  or 
y  certiorari  from  the  Queen's  Bench  in  the  first  instance  (/(^). 

Trial  and  subsequent  Proceedings, 1  Give   notice   of  your  Trial  and 
ringing  in  the  record,  or  rule  the  other  party  to  bring  it  in,  ^iibsequent 
iid  proceed  to  trial,    judgment,  &c.,  as  directed  ante,  669,  '"^^' 

70. 

(g)  Hambledon  v.   LMncashire,  3  Salk.         (i)  See  Luttrellx.  Lea,  Cro.  Car.  297- 
i6:  Gilb.  Execution,  14.3.  [k)    See  the  form.  Chit.  Forms,  312, 

{h)  See  the  form,  Chit.  Forms,  312,  313.    and  Tidd,  268. 
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of  Proceed 
ings  given, 


TheCogtiovit  The  Cognouit.']  WHERE  the  defendant  has  no  available  de- 
fence to  make  to  the  action,  it  is  not  unusual  for  him,  instead 
of  proceeding  to  trial,  or  of  allowing  judgment  to  pass  against 
him  by  default,  to  give  the  plaintiff  a  cognovit  or  written  con- 
fession of  the  action,  usually  upon  condition  that  he  shall  be  al- 
lowed a  certain  time  for  the  payment  of  the  debt  or  damages,  the 
amount  of  such  debt  or  damages  being,  in  general,  first  ascer- 
tained and  agreed  upon.  A  cognovit  is  supposed  to  be  given  by 
the  defendant  in  court,  and  it  impliedly  authorizes  the  plain- 
tiff's attorney  to  do  eyerything  necessary  for  proceeding  with 
the  action  in  order  to  obtain  judgment,  and,  consequently,  to 
At  what  state  enter  an  appearance,  if  necessary  (a).  A  cognovit  may  be  given 
"'"  -  ^^  ^j^y  time  after  the  process  is  sued  out,  and  even  before  it  is 
served  (J),  or  before  the  plaintiff  has  declared  (c);  but  this  is 
not  very  usual  ;  moreover,  if  the  defendant  be  a  trader,  and 
subject  to  the  bankrupt  laws,  an  execution  under  the  cognovit 
would  come  within  the  meaning  of  the  108th  section  of  the 
Bankrupt  Act,  (6  G.  4,  c.  16),  and,  probably,  be  unavailable, 
unless  the  cognovit  were  given  after  declaration,  as  required  by 
the  1  W.  4,  c.  7,  s.  7  (d).  A  cognovit  may  be  given  and  will 
be  valid,  though  the  writ  by  which  the  action  was  commenced 
has  ceased,  by  lapse  of  time,  to  be  in  form  against  the  defend- 
ant («). 

(a)  Richardwn  v.  Daly,  4  M.  &  W.  384;  Taunt.  701;  1  Moore,  428,  S.  C.  .•  and  see 
7  Dowl.  25,  S.  C.  Davis  v.   Hughes,  7  T.   R.  207,  n.  (a) : 

(b)  Kirbxj  V.  Jenkins,  2  Tyr.  499:  and  Hurst  v.  Jennings,  5  B.  &  C.  658:  Tidd, 
see  Wade  v.  Swift,  8  Price.  513.  9th  ed.  559- 

(c)  Morle!/\.  Hall,  2  Dowl.  494:  Clarke  (d)  Ante,  433. 
y.' Jones,  3  Id.  277:  Webb  v.  Aspinall,  7 
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It  should  seem  that  one  partner  cannot  bind  his  copartner     Chap,  t. 
)y  a  cognovit,  without  his  consent :  at  all  events,  after  a  part-  r  ^ 

lership  is  dissolved,  one  of  the  partners  has  no  power  to  bind  several  De- 
lie  other  by  giving  a  cognovit  to  pay  costs  as  between   at-  fendants. 
orney  and  client  (e).     Where  one  of  several  parties  to  a  cog- 
lovit  signs  after  the  others,  his  signing  relates  back  to  the  time 
»f  their  signing  (/). 

No  prescribed  form  of  cognovit  is,  in  general,  requisite  {g).  Form  of,  and 
;t  ought,  however,  always  expressly  to  shew  the  terms  upon  J^ow  affected 

1  •   P  -J  .       '  -re     "^  ^  i  1        i.       T         1  by  collateral 

vhicli  it  IS  given.  It  any  agreement  or  understanding  be  en-  Agreement. 
ered  into,  conti-diy  to  the  express  terms  of  it,  the  court  will 
lot,  in  general,  regard  such  agreement,  but  put  the  party  to 
lis  remedy,  if  any,  by  action  {h).  Sometimes,  however,  the 
'ourt  will  set  aside  a  judgment  entered  up,  and  execution 
ssued  out,  contrary  to  the  express  agreement  or  understanding 
)f  the  parties  at  the  time  of  confessing  the  judgment  {i). 
^here  the  plaintiff,  on  the  eve  of  trial,  accepted  from  the 
lefeiidant  a  cognovit  for  a  certain  sum  payable  at  a  future 
lay,  in  full  discharge  of  the  action,  and  the  master,  on  costs, 
illowed  the  plaintiff  costs  previous  to  the  cognovit;  the  court 
•efused  to  admit  the  plaintiff's  affidavit,  stating  a  verbal  agree- 
nent,  that  he  should  have  such  costs  in  case  the  defendant 
nade  default  in  payment,  and  that  he  had  made  such  default, 
md  made  the  rule  for  the  disallowance  of  such  costs  absolute  (/i^^). 

By  statute  8  G.  4,  c.  39,  s.  4,  a  cognovit  which  is  to  be  The  Condi- 
iled  according  to  that  act  {post,  677),  to  make  it  available  be^Jv^'j.itten'on 
igainst  creditors,  in  the  event  of  the  bankruptcy  of  the  de-  same  Paper, 
■endant,  if  the  same  be  given  subject  to  a  condition,  such  con- 
iition  must  be  written  on  the  same  j)aper  or  parchment  on 
^vhicli  the  cognovit  is,  before  filing  it,  otherwise  it  will  be  void 
IS   against  the  assignees  (/).     This  provision  is  extended  in 
'avour  of  the  creditors  of  an  insolvent  debtor,  by  the  1  S^  2  V. 
'.  110,  s.  60  (m). 

The  cognovit  generally  contains  an  agreement  upon  the  part  Agreement  to 
)f  the  defendant  that  no  writ  of  error  shall  be  brought,  nor  ^^i^t^^L?/ 
aiU  m  equity  filed  {n);  and  it,  notwithstanding  tins,  the  de-  Fa. 
Pendant  does  bring  a  writ  of  error,  the  allowance  of  such  writ 
LS   no  supersedeas,  and  will   not  prevent   the   plaintiff  from 
charging  him  in  execution  (o).     It  frequently  also  contains  an 
igreement  to  waive  the  necessity  for  a  scire  facias  to  revive 
the  judgment,  and  such  agreement  has  been  considered  binding 

(e)  Rathbone  v.  Drakeford,  4  Moo.  &  P.  (ni)  See  Momss  v.  Mellin,  6  B.  &  C. 

57;   6  Bing.    375,   S.  C .-  see    Bruttmi  v.  446;  9  Dowl.  &  Ry.  .503,  decided  before 

Burton,  1  Chit.  Rep.  7(»7;  Stead  v.  Salt,  the  7  G.  4,  c.  57. 

10  Moore,  389;  3  Bing.  101,  S.  C. .-  Adams  {n)  But    this  stipulation  does  not,   it 

V.  Bankart,  1  C,  M.  &  R.  48:  Beckham  v.  should  seem,  oust  the  superior  courts  of 

Knigfu,  4  Bing.  N.  C.  243.  their  jurisdiction.     (See  Wade  v.  Rosrers, 

{/)   Perry  V.  Turner,  I  Dowl.  300;  2  C.  2  W.  Bla.  780:  Kill  v.  Hollister,  1  Wils. 

&  J.  89;  2  Tyr.  128,  S.  C.  129:  post,  (i83).    And  see  this  stipulation 

(g)  See  Hurst  v.  Jemdngs,  5  B.  &  C.  commented  on  in  the  case  of  Shaw   v. 

i50;  8  D.  &  R.  424,  S.  C.     See  the  forms  Marquis  of  Worcester,  4  Moo.  &  P.  21 ;  6 

in  debt,  Chit.  Forms,  318:  in  assumpsit,  Bing.  387,  S.  C.     It  should  seem  from 

Id.  317:  in  ejectment,  Id.  318.      Beckham  that  case,   that  such    stipulation  would 

V.  Knight,  4  Bing.  N.  C.  243.  not  deprive  the  defendant  of  taking  ad- 

(h)  See  Ation.,  1  Salk.  400.  vantage  of  the  plaintiff's  not  executing  a 

(t)  Dillon  V.  Browne,  6  Mod.  lA:  Hatton  writ    of   inquiry,   or  of  not    suggesting 

V.    Young,  2  W.  Bla.  943:   Woodm/m  v.  breaches  under  the  8  &  9  W.   3,   c.   11, 

Fwd,  2  B.  M.,  1837;  2  Jurist,  1:  post,  G78.  when  necessary.    And  see  Howell  v.  Strat- 

(k)  Anon.,  7  D.  &  R.  375.  ton,  2  smith,  (i9. 

{I)  See  Bennett  v.  Dnniel,  10  B.  &  C.  (o)  Best  v.  Gompertz,  2  Dowl.  395. 
500:  Greeny.  Grai/,  I  Dowl  35(J. 
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nooK  II.     on   the  (lefcndnnt  (^>),   tl)()Ui«;]i   a  doul)!  sccniH  to  liavc  Leon 

*'""  ^   thrown  upon  tliis  l»y  u  more  rcccnit  case  (y). 

A f tor  Pica  ^^  ^ivoii  after  ])k'a   ])lc'a(le<l,  it  contains  an   a^ci'i'L-mciit  to 

piemifii.  witlidruw  till'  })l(!a;  in  wliich  case  it  is  termed  a  corfm/oit  ac- 

tionem relicta  ver'tjicatione,  from  the  form  of  tlie  entry  of  it 
uj)on  tlie  I'oU  (r). 
Of  Part  of         Tlie  copnomt  may  he  of  part  of  tlie  cause  (»f  action,  or  of  the 
^'"'""''  entire;  if  of  ])art,  the  plaintiff  can  only  sign  judgment  for  the 

part  confessed,  and  jjroceed  in  the  action  as  to  the  residue  (.s*). 
stamp  on.  The  cognont  may  he  written  upon  plain  paper,  if  it  contfiin 

no  terms  of  agreement,  to  the  amount  of  20/.,  ])et\veen  the 
parties;  hut  if  it  contain  such  terms,  as  if  it  he  conditioned  for 
the  payment  of  the  deht,  (to  the  amount  of  20/.  or  more),  or 
dcht  and  costs  (to  that  amount  or  more)  hy  instalments  (^), 
or  the  like,  it  must  he  written  on  a  20,s'.  stamp.  In  a  late  case, 
it  was  held  that  a  cognovit,  on  which  judgment  was  not  to  he 
entered  up,  unless  default  should  he  made  in  payment  of  18/. 
deht  and  interest  from  20tli  Octoher  to  day  of  payment,  and 
coiits  on  10th  Fehruary  then  next,  required  a  stamp  {x).  A 
stipulation  not  to  take  advantage  of  the  cognovit  being  given 
before  declaration,  does  not  render  a  stamp  necessary  (y).  The 
want  of,  or  a  defect  in,  the  stamp,  will  not  render  the  cognovit 
unavailable,  for  a  proper  stamp  may  be  procured  on  payment 
of  the  usual  j)enalty  (5/.),  and  this  at  any  time,  even  after  a 
motion  to  set  aside  a  judgment  entered  up  on  it  {z).  But  the 
master  will  not,  in  general,  allow  a  cognovit  to  be  filed,  unless 
duly  stamped. 
Attestation  by  By  a  general  rule  of  all  the  courts  of  H.  T.,  4  W.  4,  r.  72, 
an  Attorney.  « j^^  warrant  of  attorney  to  confess  judgment,  or  cognovit  aC' 
tionem,  given  by  any  jDerson  in  custody  of  a  sheriff"  or  other 
officer  upon  mesne  process,  shall  be  of  any  force,  unless  there 
be  present  some  attorney  on  behalf  of  such  person  in  custody 
expressly  named  by  him,  and  attending  at  his  request,  to  in- 
form him  of  the  nature  and  effect  of  such  warrant  or  cognovit 
before  the  same  is  executed,  which  attorney  shall  subscribe, 
his  name  as  a  witness  to  the  due  execution  thereof,  and  declare 
himself  to  be  attorney  for  the  defendant,  and  state  that  he 
subscribes  as  such  attorney"  («).  And  by  1  ^^'2  V.  c.  110,  s.  9, 
after  reciting  that  "it  is  expedient  that  provision  should  be 
made  for  giving  every  person  executing  a  warrant  of  attorney 
to  confess  judgment,  or  a  cognovit  actio7iem,  due  information  of 
the  nature  and  effect  thereof,"  it  is  enacted,  "  that  from  and 
after  the  time  appointed  for  the  commencement  of  this  Act," 
[1st  October,  1838,]  "  no  warrant  of  attorney  to  confess  judg- 
ment in  any  personal  action,  or  cognovit  actionem,  given  by  any 
person,  shall  be  of  any  force,  unless  there  shall  be  present  some 
attorney  of  one  of  the  superior  courts  on  behalf  of  such  person, 
expressly  named,  and  attending  at  his  request,  to  inform  him 
of  the  nature  and  effect  of  such  warrant  or  cognovit  before  the 

(pj  Howell  V.  Stratton,  2  Smith,  60:  494:  Pitman  v.  Humfre;/,  2  Tyr.  500. 

Morrl^s  v.  Jones,  2  B.  &  C.  242;  3  D.  <fe  (,z)  Pitman  v.  Humfrei/,  2  Tyr.  500. 

R.  fiO.3,  S.  C:  Lee's  Diet.  2nd  ed.  1228.  (y)  Green  v.  Gray,  1  Dowl.  ;i50. 

iq)  Heath  v.  Brindley,  2  A.  &  E,  3tJ8.  (s)  See  Burton  v.  Kirkhy,  7  Taunt.  174; 

(>•)  S-e  the  form,  Chit.  Forms,  318.  2  Marsh.  480,  S.  C  :   Clarke  v.  Jones,   S 

(.?)  1  Sellon,  373:  Tidd.  9th  ed.  560.  Dowl.  277 :  Rose  v.   Tomblinson,    Id.  49: 

it)  Ames  V.  HiH,  2  B.  &  P.  150:  Rear-  Pitman  v.  Hiimfrej/,  2  Tyr.  500. 

dor.  V.  Swaby,  4  last,  188:  J«y  v.  Wa,-ren,  (a)  See  the  former  practice,  Tidd,  New 

1   r.  &  P.  532 :  Morley  v.  Hall,  2  Dowl.  Pract.  288. 
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same  is  executed,  which  attorney  shall  subscribe  his  name  as  a  chap  i. 
witness  to  the  due  execution  thereof,  and  thereby  declare  him- 
self  to  be  attorney  for  the  person  executing  the  same,  and  state, 
that  he  subscribes  as  such  attorney"  {h).  And  by  the  10th  sect, 
of  the  same  act,  "  a  warrant  of  attorney  to  confess  judgment, 
or  cognovit  actionem  not  executed  in  manner  aforesaid,  shall 
not  be  rendered  valid  by  proof,  that  the  j)erson  executing  the 
same  did,  in  fact,  understand  the  nature  and  effect  thereof, 
and  was  fully  informed  of  the  same."  These  sections  and 
rules,  and  the  decisions  relating  to  them,  will  be  found  here- 
after {2}ost,  683,  684,  685)  noticed,  while  treating  of  warrants 
of  attorn  e}'. 

In  ivhat  cases  Filecl,  &;c.']  By  stat.  3  G.  4,  c.  39,  s.  3,  the  cog-  in  what  Cases 
novit,  if  tlie  action  be  in  the  Queen's  Bench,  (or  a  copy  if  the  ^''^'^'^'^'• 
action  be  in  the  Common  Pleas  or  Exchequer),  when  given  in 
a  personal  action,  and  an  affidavit  of  the  time  of  the  execution 
thereof,  must  be  filed  [with  the  masters]  within  twenty-one 
days  after  its  execution,  to  render  it,  or  any  judgment  or  ex- 
ecution thereupon,  valid  as  against  the  assignees  (c)  of  the  de- 
fendant, unless  judgment  be  signed  and  execution  issued  within 
the  twenty-one  days.  The  master's  fee  for  the  ffling  is  1^.  {d). 
If  the  cognovit  be  made  subject  to  a  defeazance  or  condition, 
such  defeazance  or  condition  must,  in  order  to  make  the  cognovit 
effectual  against  the  assignees  (e),  be  written  on  the  same  pa- 
per or  parchment  on  which  the  cognovit  is  written  before  the 
time  when  the  same  or  a  copy  thereof  respectively  shall  be 
filed  (e).  The  same  act,  section  7,  provides,  that  any  person 
sliall  be  entitled  to  have  an  office  copy  of  the  cognovit^  upon 
paying  for  the  same  at  the  like  rate  as  for  an  office  copy  of  a 
judgment.  By  th»  5tli  section  of  the  act  the  masters  shall 
keep  a  book,  containing  particulars  of  each  cognovit  filed,  &c. 

Where  a  warrant  of  attorney  w^as  not  filed,  as  directed  by  Consequences 
the  8  G.  4,  c.  89,  s.  2,  x>ost,  692,  and  execution  issued  after  an  ^^  "^^  ^^^'^'"g 
act  of  bankruptcy,  but  more  than  two  months  before  the  com- 
missi6n  issued,  it  was  held  not  a  case  within  the  ]3rotection  of 
6  G.  4,  e.  16,  s.  81  (/) ;  but  whether  it  would  have  been 
witliin  that  act,  if  execution  had  been  executed  before  ?mj  act 
of  bankruptcy,  has  not  been  decided  (^).  A  bond  upon  the 
face  of  it  appeared  to  be  conditioned  for  the  payment  of  a  sum 
certain;  but  by  an  indenture  of  the  same  date,  declaring 
the  23urposes  for  which  the  bond  was  executed,  it  was  agreed 
that  it  should  be  lawful  for  the  obligees  to  commence  an  action 
upon  the  bond,  and  proceed'  to  judgment  whenever  they 
should  think  fit,  and,  upon  judgment  being  obtained,  to  issue 
Execution;  and  that  the  judgment  should  be  a  security  for  the 
payment  to  the  obligees,  on  demand,  of  all  sums  of  money 
which  then  were,  or  might  thereafter  become,  due  to  them. 
A  judgment  having  been  entered  up  by  virtue  of  this  deed,  the 

(h)  Seeformof  attestation,  Chit.  Forms,  if)  Godson  v.  Sanctuary,  1  Nev.  &  M. 

317,  324.  52;  4  B.  &  Ad.  255,  S.  C. 

(c)  Green  v.  Gray,  1  Dowl.  350:  Bennett  (g)  WiJsnn  v.  WhiUaker,  1  M.  &  M.  8. 
v.  Daniel,  10  B.  &  C.  5<>0;  5  Man.  &  Ry.  It  seems  pretty  clear  that  it  would  not,  in 
M4:  Mo}-riss  V.  MeUin,  Old.  44;  9  Dowl.  such  case,  be  inoperative  as  against  the  as- 
fe  Ry.  £03.  signees:  for  the  3  G.  4,  c  39,  merely  para- 
Id)  3  G.  4,  c.  .39,  s.  6.  lyzes  the  cognovit  as  against  the  fiat,  but 
(e)  3  G.  4,0.  .39,  s.-j :  Bennett  v.  Daniel,  10  does  not  give  the  fiat  any  power  of  over- 
3.  &  C,  500:  Gree?i  v.  Cray,  1  Dowl.  350.  reaching  the  act  of  bankruptcy. 

c  2 


^>/'8  Judgment  hy  Cognovit, 

n<»()K  IF.  ol)Hf2^cos  issnefl  execution,  without  asHin:nin^  hrcaches  or  exe- 
AWT  IV.  (.i,tiii(r  )i  writ  of  iiKjuiry  ;  and  tlu'  court  lidd,  that  tlie  iiKk-n- 
turo,  hy  virtue  of  wliicli  the  jud/^nncut  was  entcied  uj),  was 
in  let,^al  effect  a  cofpiomt  actionem^  within  the  meaninij^  of  tlie 
3rd  section  of  the  .statute  3  G.  4,  c.  35);  or,  if  not,  tliat  it  was 
a  contrivance  to  defeat  tlie  ])rovision.s  of  that  statute;  and  tliis 
inckuiture  not  liavin^  heen  filed  witli  tlie  j)ro|)er  offic(!i-,  within 
twenty-one  days  after  its  execution,  nor  judgment  entered  up 
within  that  ])eriod,  as  required  l)y  the  statute,  the  court,  upon 
application  hy  the  assignees  of  the  ohligor,  who  had  hecome 
hankrupt,  ordered  the  execution  to  he  withdrawn  (A).  The 
cognovit^  though  not  filed,  is  not  ahsolutely  void,  hut  only  in- 
ojierative  as  against  the  assignees  of  the  defendant  should  he 
hecome  hanknipt  or  insolvent  {%), 
Entering  If  the  cognovit  have  been  filed,  as  ahove  mentioned,  and  the 

Satisfaction.    ^^^^  y^^  afterwards  satisfied  or  discharged,  a  judge,  upon  being 
satisfied  of  that  fact,  may  order  a  memorandum  of  satisfaction 
to  be  written  upon  it  (j). 
In  case  of  The  Insolvent  Debtors'  Act(^)  extends  these  provisions  in 

Insolvents.  favour  of  the  creditors  of  an  insolvent  debtor.  But  it  is  pro- 
vided that  they  shall  not  extend  to  warrants  of  attorney  exe- 
cuted in  pursuance  of  the  insolvent  act  (J), 

Judgment,  Judgment  on,  when  it  map  he  signed.^  If  the  cognovit  be  made 

when  it  may  unconditionally,  the  plaintiff  may,  of  course,  sign  judgment 
and  sue  out  execution  as  soon  as  he  pleases  (m).  But  if  made 
upon  terms,  judgment  cannot  be  signed  or  execution  sued  out 
contrary  to  such  terms,  otherwise  the  court  or  a  judge,  upon 
application,  will  set  it  aside  (w),  or  a  judge  will  stay  the  pro- 
ceedings until  the  defendant  has  had  an  opportunity  to  apply 
to  the  court.  Under  a  cognovit,  by  which  it  is  agreed  that  no 
judgment  is  to  be  signed  or  execution  issued  unless  default 
made  in  payment  of  a  certain  sum,  with  costs,  by  instalments, 
the  plaintiff  may  sign  judgment  and  issue  execution  for  the  | 
whole  sum,  if  default  is  made  in  one  instalment,  unless  tli^re  1 
be  clear  words  restraining  plaintiff  from  so  doing  (o).  Where 
the  cognovit  is  given  to  secure  the  payment  of  a  sum  by  install- 
ments, and  default  is  made,  the  defendant  may,  it  seems,  be 
charged  in  execution  for  each  of  those  defaults  as  they  are 
made,  without  any  leave  of  the  court  or  a  judge  (/>).  Where 
judgment  was  not  to  be  entered  up  until  the  final  hearing  of  | 
a  chancery  suit,  it  was  held  that  the  plaintiff  was  not  author-  ' 
ized  to  enter  up  judgment  pending  an  appeal  (q).  In  one  case 
the  defendant  gave  a  cognovit,  whereby  it  was  stipulated  that 
no  judgment  should  be  entered  up,  unless  default  should  be 
made  in  payment  of  the  debt,  with  interest  and  costs,  on  the 
•    9th   November;   and  in  case  the  defendant  made  default  in 

(h)  Hurst  V.  Jennings,  5  B.  &  C.  650;  of  the  cognovit,  it  was  not  to  be  so  until 

8  D.  &  R.  424,  S.  C.  certain  proceedings  in  Chancery  were  dis- 

(t)  Bennett  v.  Daniel,  10  B.  &  C.  500:  posed  of,   Jones  v.  Reynolds,   1  A.  &  E. 

Green  v.  Gray,  1  Dowl  350.  384:  Dimmer-  v.  Pitcher,  .3  B.  &  Ad.  347. 

if)  3  G.  4,  c.  39,  s.  8.  (o)  Rose  v.  Tomblinson,  3  Dowl.  49:  Bar- 

(k)  1  &  2  V,  c.  110,  s.  60.  rett  v.  Partington,  5  Bing.  N.  C.  487;  7 

(l)  1  W.  4,  c.  38,  s.  2.  Dowl.  447,    S.  C .-  and  see  Levei-idge  v. 

(m)  advert  v.  Tomlin,  5  Bing.  1;  2  Moo.  Forty,  1  M.  &  Sel.  706,  post,  698. 

&  P.  1,  S.  C.  (p)  Davis  V.   Gompertz,  2  Dowl.  407: 

[n)  Ante,  675 :  Hatton  v.  Young,  2  W.  see  post,  698. 

Bl.  943:    Perry  v.    Turner,   2   Tyr.   121.  (^)  Jowes  v.  Re.v»o?(to,  3  Nev.  &  M.  465; 

See  as  to  signing  it,  where,  by  the  terms  1  A.  &  E.  384,  S.  C. 


Judgment i  when  and  how  signed.  679 

payment,  the  plaintiff  was  to  be  at  liberty  to  enter  up  judg-      chap.  r. 

ment  and  proceed  to  execution.     It  was  held,  that  no  default   

could  be  made  until  the  plaintiff  had  furnished  the  defendant 
with  a  bill  of  the  costs,  and  given  notice  of  taxation ;  and  not 
having  done  so,  that  judgment,  signed  on  the  10th  November, 
M-'as  irregular,  although  the  defendant  had  paid  no  part  of 
either  the  debt  or  costs  (r).  But  had  there  been  a  stipulation 
for  payment  by  instalments,  it  seems  the  plaintiff  might  have 
signed  judgment,  though  not  issued  execution,  without  taxa- 
tion (5).  If  before  judgment  signed  the  defendant  tender  the 
amount  of  the  cognovit  to  the  plaintiff,  any  judgment  signed 
afterwards  will  be  irregular,  unless  the  plaintiff  have  made  a 
subsequent  demand  {t). 

It  seems,  that  parol  evidence  is  inadmissible  to  shew  that  a 
cognovit  absolute  in  its  terms,  was  given  upon  a  condition  that 
the  defendant  should  have  three  months'  time  (w). 

Formerly,  judgment  might  have  been  entered  up  after  the  After  Death 
death  of  the  plaintiff  or  defendant,  pending  the  vacation,  as  of  ^^  Parties, 
the  preceding  term  («);  and  where  a  cognovit  wa^  given  on  the 
8th  February  in  Hilary  term,  with  a  condition  that  judgment 
should  not  be  entered  unless  default  should  be  made  in  pay- 
ment on  the  ensuing  1st  April,  and  the  defendant  died  in 
Hilary  vacation  before  the  1st  April,  judgment  entered  up  on 
the  10th  April  in  Hilary  vacation,  after  defendant's  death,  was 
held  regular,  as  relating  to  the  first  day  of  Hilary  term,  as 
also  execution  tested  of  a  day  anterior  in  that  term  to  the  de- 
fendant's death  {x).  Now,  however,  as  judgments  have  not 
since  the  rule  of  H.  T.,  4  W.  4,  r.  8,  {ante,  336),  relation  to  the 
first  day  of  the  term,  but  to  the  day  on  which  they  are 
actually  signed,  this  cannot  be  done  (y). 

Judgment  on,  how  signed.']  Where  the  cognovit  is  given  before  Judgment, 
plea  pleaded,  and  the  defendant  has  not  appeared,  you  must  °"  "'^"^ ' 
enter  a  common  appearance  (0)  for  Mm,  in  pursuance  of  the 
statute,  hefore  you  can  sign  judgment  {a).  If  the  co^woz?z^  has 
been  given  before  declaration,  there  is  no  occasion  actually  to 
file  or  deliver  any  declaration  (6).  If  the  cognovit  does  not 
agree  on  a  specific  sum  for  costs  of  the  action,  they  must  be  taxed, 
before  you  can  sign  judgment  (c);  and  a  notice  of  taxation  must. 


{)•)  Booth  V.  Parker,  3  M,  &  W.  54;  6  5  Dowl.  584,  S.  C)     In  Davies  v.  Hughes, 

Dowl.  87,  S.  C:  and  see  Wilson  v.  Nor-  7  T.  R.  206,  where  a  judgment  was  irre- 

thern,  4  Dowl.  812.  gularly  signed   without  filing    common 

(*)  Barrett  v.  Partington,  5  Bing.  N.  C.  bail  for  the  defendant  in  due  time,  the 

487;  7  Dowl.  447,  S.  C.  defendant  was  held  to  be  estopped  from 

(t)  Ano)i.,  1  Dowl.  173.  objecting  to  the  irregularity,  having  given 

(M)  Woodman  v.  Ford,  Q.  B.,  M.  1837  ;  2  a  cognovit,  and  the  plaintiff' having,  before 

Jurist,  1.  the  objection  was  made,  filed  common  bail 

(r)  Calvert  V,  ToniHn,  5  Bing.  1;  2  Moo.  nunc  pro  tunc;  but  when  that  case  was 

&  P.  1,  S.  C;  Cowie  v.  Allaway,  8  T.  R.  decided,  there  was  a  relation  to  the  first 

257  day  of  the  term. 

(y)  See  Heath   v.  Brindley,   2  A.  &  E.  (6)  Moiley  v.  Hall,   2  Dowl.  494:    Rose 

305:  4  Nev.  &  M.  255  :    iMnman  v.  Lord  v.  Tomblinson,  3  Id.  49  :  Clarke  v.  Jones, 

Audley,  2  M.  &  W.  535 ;  5  Dowl.  596,  S.  C,  Id.  237- 

nom.  Mann.  (t)   Wibon  v.  NoHhern,  4  Dowl.   212: 

(s)  See  Vol.  I.  121.  Booth  v.  Parker,  M.  &  W.  54,  supra,  n.  {r.) 

(a)  The  appearance  must  be  entered  be-  Unless  the  plaintiff  chooses  to  waive  his 
fore  judgment  signed,  or  the  judgment  right  to  costs,  in  which  case  express  no- 
will  be  irregular,  and  the  plaintiff"  cannot  tice  of  such  intention  should  be  given  to 
enter  the  appearance  afterwards  wMWf  pro  the  defendant  before  signing  judgment 
tunc.    {Watson  v.  Dove,  2  M.  &  W.  3UG;  for  the  debt.  (Id.) 


(3 so  Ji((ff/nient  hy  Confession. 

Hook  ir.  it  s'nem.fy  he  f^ireii  and  tlie  coats  taxed  as  in  other  rases  (d).  In 
!'-l!.*1  '^11  order  to  si-tpi  the,  judfjuient  in  this  case^  make  an  incipitur  oft/ie 
declaratiitn  on  plain  pa.per,  (tlieii  called  the  jii<lti;-ment  paper); 
Viiake  an  incipitur  aho  on  a  roll^  which  i/on  will  (jet  at  the  mas- 
ter\s'  olllce  (e).  Take  these  and  the  co^•n()vit  to  one  of  the  masters, 
and  he  will  sipn  the  jadfpnent,  and  file  the  cognovit  (/).  If  thu 
cognovit  afjrees  on  a  fixed  sum  for  costs,  then  jf/oa  sifpi  your 
jndfjfvient  and  file  the  cognovit  in  the  same  wai/,  except  that  the 
master  taxes  only  the  usual  costs  of  sifpihuf  the  judgmA'Mt,  aiul 
jnarks  them  on  the  ju/igment  paper;  avid  it  is  not  necessary  to 
give  notice  of  taxing  those  costs  {g).  If  the  cognovit  have  been 
given  after  plea  pleaded,  enter  tlie  pleadings,  as  far  as  th(y 
have  gone,  upon  a  roll,  which  you  loill  get  at  the  master'' s  office. 
Let  the  defendant  (Ji),  or  his  attorney,  attend  with  you  before  one 
of  the  masters,  for  the  purpose  of  withdrawing  the  plea  if);  and 
the  master  will  accordingly  enter  the  relictil  verificatione  in  the 
margin  of  the  roll,  and  will  sign  judgment  as  above  directed  {Tc). 

j'.xecutionon.  Execution  ow.]  After  signing  judgment  as  directed  supra, 
you  may,  if  the  judgment  be  final,  proceed  to  sue  mU  execution 
according  to  the  terms  of  the  cognovit,  producing  the  judgment 
paper  to  the  sealer  of  tlie  writs  at  the  time  he  seals  tJie  fi.  fa.  or 
ea.  sa.  (/).  Or,  if  the  judgment  be  interlocutory  only,  you  may 
proceed  to  execute  a  writ  of  inquiry,  as  pointed  out  post,  681  (m). 

The  observations  already  made  as  to  executions  in  ordinary 
cases  will  be,  for  the  most  part,  applicable  to  executions  on, 
cognovit  {ante.  Vol.  I.  395). 

We  have  already  pointed  out  how  far  the  plaintiff  is  at  li- 
berty to  avail  himself  of  an  execution  under  a  cognovit,  in  the 
event  of  the  defendant's  becoming  bankrupt,  or  discharged 
under  the  Insolvent  Act  {ante.  Vol.  I.  482,  438). 

oanceiiing  Cancelling  Cognovit  and  setting  aside  Execution,  &ic.~\  In  some 

setfing^aside  cascs  the  court  wiil  Order  the  cognovit  to  be  delivered  np  to  be 
Erieeution,  cancelled,  or  set  aside  a  judgment  and  execution  thereon  : 
ex.  gr. — if  it  were  given  by  an  insolvent,  before  his  discharge 
under  the  Insolvent  Act,  for  a  debt  purposely  omitted  in  his 
schedule  (o),  or  by  an  infant  (^),  or  were  obtained  by  fraud 
or  duress,  or  the  like  {q).  Where  the  plaintiff  brought  an 
action  on  a  promissory  note  for  which  defendant  gave  a  cog- 
id)  R.  H.,  4  W.  4,  r.  17:  and  see  Clarke  Bench;  (Anon.,  1  L.  Rayra.845);  hut  this 
V.  Jones,  3  Dowl.  277:  Clotliier  v.  Es.i,  was  unnecessary  in  ihe  C.  P.  (lidd,  lith 
3  Moo.  &  Se.  21(i;  Griffiths  v.  Liiersedge,    ed. 560).  • 

2  Dowl.  143;  3  Moo.  &  Sc.  217,  n.  S-  C.  (?)  Anon.,  1  L.  Raym.  345. 

ie)  See  R.  M.,  5  A.  r.  1.  (k)  See  the  form  of  entry  of  judgment, 

(/)  See  R.  H.,  2  &  3  G.  4,  Q   R,  5  B.    &c..  Chit.  Forms,  .320. 
&  Aid.  .560:  1  D.  &  R.  471:  2  Chit  Rep.        (/)  R.  H.,  2  VV.  4,  r.  75:  R.  H.,   2  &  3 
377:  and  see  25  Geo.  3,  c.  80,  s.  29.  G.  4,  ante,  451. 

(ff)  Griffiths  V  Lirersedt^e,  2  Dowl.  143:  (m)  See  the  form  of  the  entry  of  the 
and  see  Clothier  v.  Ess,  8  M.  &  Sc.  316.  judgment,  &c.,  hi  debt,  Chit.  Forms, 
(h)  ".I.  H  ,  2  \V.  -I,  r.  10(».  '=  Where  the  321;  the  like  inassumpsit,  Id.  ,320;  :he  like 
defendant, after  havmg  pleaded, is  allowed  with  a.  relictu  venticatione,  Id.  .320;  the 
toconfess  the  action,  he  may  withdraw  his  like  in  ejectment.  Id.;  of  the  docket  paper, 
plea  ill  persim,  without  the  appeara^.ce  of    Id,  322. 

the  attorney  or  his  clerk  for  that  purpose        (o)  Tabram  v.  Freeman,  2  Dowl.  375  : 
before  the  bfiicer  of  the  court."     Before    see  Philpot  v.  Astlctt,  1  C,  M.  &  R.  8"). 
this  rule,  when  the  confession  was  after        {p)  Oliver  v.  Woodruffe,  6  Dowl,  166;  4 
plea  pleaded,  the  defendant's  attorney  or    M.  &  \V.  65{>,  S,  C. 

his  clerk  used  to  come  in  pers-..n  before        (q)  Anon.,  1  Chit.  268;  and  see  C'owp. 
the  master  to  withdraw  it,  in  the  Queen's    2i)l. 


&c 


i 


Betting  aside  Cognovit. — Execution^  ^c.  681 

novit,  the  court  refused  to  set  aside  the  cognovit  on  the  ground      chap.  i. 
that  part  of  the  note  had  heen  paid,  and  that  it  was  given  for 
an  illegal  consideration  (r).     See  the  cases  as  to  warrants  of 
attorney,  post,  689,  690. 

Also,  if  the  execution  he  against  good  faith,  or  contrary  to  ^Jf^JJ^'^^J^j^i 
the  terms  of  the  cognovit,  or  the  express  understanding  of  the  piTth!   ^ 
parties,  the  court,  we  have  seen,  {ante,  675, 678),  will  sometimes 
set  it  aside.      Where  the  defendant,  in  an  action  on  the  case, 
gave  a  cognovit,  for  200/.,  with  a  defeazance  conditioned  for  the 
performance  of  various  matters  by  a  given  time,  and  performed 
the  matters  in  part,  at  least,  in  two  months  after  the  time  sti- 
pulated, the  plaintiff  having  issued  execution  on  the  cognovit, 
the  Court  of  Common  Pleas  referred  it  to  the  prothonotary, 
to  see  how  much,  if  anything,  ought  to  he  paid  to  the  plain- 
tiff {s).     If  the  plaintiff"  he  guilty  of  any  excess  in  the  amount  Excessive 
for  which  he  ought  to  have  levied,  the  court  will  either  set  ^^'"^• 
the  execution  aside  {t),  or,  in  case  of  a  mistake,  refer  it  to  one 
of  the  masters;  or,  if  necessary,   to  a  jury,  to  ascertain  for 
wdiat  sum  the  execution  ought  to  stand  (m),  and  an  action 
might,   perhaps,   be   supported  against  him  by   the    defen- 
dant {x). 

Implied  Confession  of  Action.']  Besides  the  case  of  judg-  implied  Con- 
ment  by  default,  where  the  defendant's  default  is  deemed  Action." 
tantamount  to  a  confession,  (and  which  shall  be  fully  considered 
in  Chapter  III.  post,  700),  there  is  also  a  confession  of  action  in 
some  cases  implied  in  the  defendant's  pleading;  as  where  an 
executor  or  administrator  pleads  plene  administravit,  or  plene 
administravit  proeter,  without  pleading  in  bar,  this  is  impliedly 
a  confession  of  the  action;  and  upon  the  plea  oi plene  adminis- 
travit the  plaintiff  may  take  judgment  of  assets  in  futuro;  or, 
upon  plene  administravit  proeter,  take  judgment  presently  of 
the  assets  acknowledged  to  be  in  the  hands  of  the  defendant, 
and  of  assets  in  futuro,  for  the  residue,  {See  further  upon  this 
subject,  post.  Book  III.  Part  II.  Ch.  5,  Sect.  2). 

Writ  of  Inquiry.]  In  all  these  cases  of  implied  confessions.  Writ  of  in- 
and  also  of  express  confessions,  which  do  not  ascertain  the  ^"^^y- 
amount  of  the  damages,  the  plaintiff"  must  enter  up  interlo- 
cutory judgment  only,  and  then  execute  a  writ  of  inquiry,  ex- 
cept in  most  actions  of  debt  and  in  ejectment;  in  which  cases, 
as  the  damages  recoverable  are  not  of  consequence  suffi- 
cient to  warrant  the  expense  of  a  writ  of  inquiry,  the 
plaintiff"  may  sign  final  judgment  in  the  first  instance;  and 
except  also  in  a  few  other  cases  hereinafter  mentioned  in 
Chapter  III.  post,  p.  707.  After  the  entry  of  the  interlocutory 
judgment  on  the  roll,  follow  the  award  of  the  writ  of  inquiry, 
the  sheriff's  return  to  it,  and  final  judgment.  {See  further 
•upon  this  subject,  post,  Ch.  /F.  p.  707). 

(r)  BUgh  V.  Brewer,  3  Dowl.  26(>.  698. 

.  («)  Charnngton  v.  Laing,  3  Moo.  &  P.  yii)  See  per  Tindal,  C.  J.,  in  Shaw  v. 

387;  6  Bing/242,  S.  C:   Wilson  v.  Price,  Marquis  of  Worcester,  3  Moo.  &  P.  587;  6 

4  Dowl.  213:   and   see  Doe  Holt  v.  Roe,  Bing.  J8<),  S.  C;  Evans  v.  Pugh,  2  Dowl. 

4  Moo.  &  P.  177;  6  Bing.  447,  S.  C.  3fi0. 

(t)  See   Tilby   v.   Best,   Ifi    East,   163:  (x)  Wenttvorth  v.  Btdlen,  OB.  6i  C.8W. 
Jmery  v.  Smalridge,  2  W.  Bl,  700:  j.ost, 


682 


CHAPTER  II. 


JUDGMENT    UPON    A    WARRANT    OF    ATTORNEY. 
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1.   The  Warrant  of  Attorney/. 

What,  and  Form  of,  c^r.]  A  WARRANT  of  attorney  is  a 
written  authority  to  the  attorney  or  attornies  to  whom  it  is 
directed,  to  appear  for  the  party  executing  it,  and  receive  a 
declaration  for  him  in  an  action  at  the  suit  of  a  person  therein 
mentioned,  and  thereupon  to  confess  the  same,  or  to  suffer 
judgment  to  pass  by  default;  it  also  authorizes  the  attorney  to 
execute  a  release  of  errors.  It  may  be  given  whether  an 
action  be  depending  or  not(«).  It  must  be  given  voluntarily 
and  for  a  good  consideration,  and  by  a  party  capable  of  appoint- 
ing an  attorney,  or  it  will  be  voidable,  and  the  court  will 
order  it  to  be  delivered  up,  and  set  aside  the  judgment  and 
proceedings,  if  any,  wdiich  have  been  had  under  it.  {See  post, 
689  to  692). 

It  should  seem  that  one  partner  cannot  give  a  warrant  of 
attorney  to  bind  his  copartner  without  his  consent;  at  all 
events,  he  could  not  do  it  after  the  partnership  is  dissolved  (J). 
But  a  warrant  of  attorney  under  seal,  executed  by  one  person 
for  himself  and  his  partner,  in  the  absence  of  the  latter,  but 
with  his  consent,  is  a  sufficient  authority  for  signing  judgment 
against  both(c). 

It  must  be  on  a  proper  stamp. — The  defeazance  does  not 
require  a  separate  stamp  from  that  upon  the  warrant (c?).  But, 
althougli  the  warrant  be  not  stamped  at  all,  or  be  improperly 
stamped,  and  therefore  unavailable,  yet  it  may  be  made  avail- 
able on  payment  of  the  usual  penalty  (5^.),  and  the  proper 
stamp  affixed ;  and  this  may  be  done,  even  after  a  rule  nisi 
obtained  to  set  aside  a  judgment  on  the  warrant  of  attorney 
for  the  want  of  or  a  defect  in  the  stamp  (e). 

By  rule  of  M.,  42  G.  8,  Q.  B.  and  C.  P.,  and  R.  M.,  4SG.  3, 
Exch.,  every  attorney  who  shall  prepare  any  warrant  of  attor- 
ney to  confess  a  judgment,  which  is  to  be  subject  to  any  de- 
feazance, shall  cause  such  defeazance  to  he  written  on  the  same 


(a)  See  Baddely  v.  Shafto,  8  Taunt.  434: 
Reeim  V.  Slater,  7  B.  &  C.  486:  1  M.  & 
Ry.  265,  S.  C.  See  the  form.  Chit. 
Forms,  32.3. 

(6)  See  ar)te,  675,  as  to  cognovits. 


(c)  Brutton  v.  Burton,  1  Chit.  Rep.  707.    Tyr.  500. 


{d  )  CawthM-ne    v.  Holben,  1  N.  R.  27.0. 

(e)  Burton  v.  Kirhy,  7  Taunt.  J 74;  2 
Marsh,  480,  S.  C. ;  and  see  Rose  v.  Tom- 
hlinson.  3  Dowl.  49:  Clarke  \.  Jones.  Id. 
277  •   ante,  ',\\  :    Pittman  v.  Humfiey,  2 
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paper  or  parchment  on  which  the  warrant  of  attorney  shall  he  chap.  u. 
written;  or  cause  a  memorandum  in  writing  to  be  made  on 
such  warrant  of  attorney,  containing  the  substance  and  effect 
©f  such  defeazance(/).  If  the  attorney,  however,  omit  to 
write  the  defeazance  upon  the  warrant  of  attorney,  as  directed 
by  this  rule,  the  omission  does  not  avoid  the  instrument,  but 
merely  renders  the  attorney  answerable,  on  motion,  for  the 
neglect  of  a  duty  thus  imposed  on  him  by  the  court  (^). 
Where,  however,  the  warrant  of  attorney,  or  a  copy  of  it, 
is  to  be  filed,  pursuant  to  3  G.  4,  c.  39,  and  1  c^  2  F.  c.  110, 
s.  60,  {see  post,  692),  if  it  have  been  given  subject  to  a  defea- 
zance, the  defeazance  must  be  written  on  the  same  pa])er  or 
parchment  on  which  the  warrant  of  attorney  is  written,  before 
the  same  or  the  copy  thereof  is  filed,  otherwise  the  warrant 
will  be  void(7^)  as  against  the  assignees  of  the  defendant  if  he 
become  a  bankrupt  or  insolvent,  though  not  so  as  between  the 
parties  themselves  (2) ;  and  it  would  seem  that  the  true  defea- 
zance must  be  written,  or  the  warrant  would  be  void  as 
against  such  assignees. 

The  defeazance  on  the  warrant,  also,  usually  contains  a  Clause  dis- 
stipulation  that  no  scire  facias  shall  be  necessary  to  revive  a  gchre^Fadas! 
judgment,  and  such  stipulation  will  be  binding  on  the  defend- 
ant (/(:).  Also,  if  the  warrant  be  given  for  the  purpose  of 
securing  the  payment  of  an  annuity,  or  of  money  by  instal- 
ments, it  is  also  usual  to  insert  a  clause  in  it,  dispensing  with 
the  necessity  of  a  suggestion  of  breaches  and  scire  facias 
thereon  under  8  &^  9  W^.  3,  c.  11,  5.  8  (^).  It  may  admit  of 
doubt,  perhaps,  whether  this  latter  clause  can  have  the  effect 
intended  by  it  (m) ;  besides,  from  several  cases  recently  de- 
cided in  the  Court  of  Common  Pleas,  it  seems  to  be  unne- 
cessary; that  court  having  determined  that  a  warrant  of 
attorney  is  not  within  the  stat.  8  S<;  9  W.  3,  c.  11,  s.  8,  which 
requires  suggestions  of  breaches  and  the  scire  facias  {n),  even 
although  it  be  given  as  a  collateral  security  with  a  bond(o). 

How  Executed.']  The  warrant  of  attorney  is  signed,  sealed,  How  Exe- 
and  delivered ;  the  defeazance  only  signed.  It  is  not  neces-  "''^  ' 
sary,  however,  that  the  warrant  should  be  sealed,  unless  for 
the  purpose  of  the  release  of  errors  (/>).  Neither  the  warrant 
nor  the  defeazance  need  be  read  over  to  the  party  previously 
to  its  being  executed,  as  was  formerly  required  by  the  Court 
of  Common  Pleas  (§^). 

How  Attested.']  Previously  to  the  passing  of  the  act  abolish-  HowAttested. 
ing  imprisonment  for  debt  on  mesne  process,  \  S^  2  V.  c.  110, 

(/)  See  Barber  v.  Barher,  3  Taunt.  465:  (?)  See  forms,  Chit.  Forms,  324, 

Morell  V.  Dubost,  Id.  23o.    See  the  form,  (m)  Kill  v.  Hoilister,!  Wils.  129:  ante, 

Chit.  Forms,  324.  675. 

(f()  Shaw  V.  Erans,  14  East,  576:  Par-  (n)  See  post,  Ch.  4,   Sect.  3:  Shazv  v. 

tridge  v.  Frazer,  7  Taunt.  307;  1  Moore,  Marquis  of  Worcester,  6Bing.  385;  4  Moo, 

54,  "S.  C. :  and  see  Ransom  v.  Goode,   2  B.  &  P.  21,  S.  C-  Coor  v.  Rodbard.  3  Taunt. 

&  Aid.  56!i;  1  Chit.  Rep.  311,  S.  C-  Barher  74:  Kinnersley  v.  Miissen,  5  Taunt,  264; 

V.  Barter,  3  Taunt.  465.  and  MS.,  E.   1814,  S.  P.  diet,  in  B.  R.: 

(h)  3  G.  4,  c.  39,  s.  4:  1  &  2  V.  c.  110,  at\d  see  Tilby  v.  Best,  16  East,  163. 

s.  60.  (o)  Ansterbury  \ ,  Morgan,  2  Tsaxni,  195. 

(i)  Bennett  v.  Danipl,  10  B.  &  C.  500:  (p)  Kinnersley  v.  Mussen,  5  Taunt.  264: 

Morris  v.  Mellon,  6  B.  &  C.  446:  Aireton  Brutton  v.  Burton,  1  Chit.  Rep,  707- 

V.     avis,  3  Moo,  &  Sc.  138;  9  Bing,  740,  {q)  See  Taylur  v.  Parkinson,  2  H.  BK 

S.  .P  383. 


(*)  Seean^e,6?5. 
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Hook  if. 

I'Al.T    IV. 


Jiidymenl  on  Warrant  of  Atiorney. 

an  attc.stin<?  witness  was  not,  in  general,  r('cjuiHit(!(r) ;  Iiut  the 
Dtli  section  of  that  act,  after  reciting-  "  that  it  is  expedient 
that  j)rovisi()n  should  he  made  forgiving;  every  person  execut- 
uSfiV.  c.  Ill),  inj^- a  warrant  of  attorney  to  confess  judj^nient  or  a  cofjnocU 
ss.  IKS:  10.  actionem^  (hie  information  of  tlie  nature  and  effect  tliereof," 
enacts,  "that  from  and  after  the  time  a])pointed  for  the  com- 
mencement of  this  act,"  [1st  Oct.  1 8.SH,]  "  no  warrant  of  attorney 
to  confess  jud<i;nient  in  any  personal  action,  or  cof/iiovit  actionem^ 
given  hy  any  person,  shall  he  of  any  force,  nnless  there  shall 
he  present  some  attorney  of  one  of  the  su[)erior  courts  on  he- 
half  of  such  person,  expressly  named  by  him,  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effect  of  such  Avar- 
rant  or  cof/novit,  before  the  same  is  executed ;  which  attorney 
shall  sul)scribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  declare  himself  to  be  attorney  for  the  per- 
son executing  the  same,  and  state  that  he  sul)scrihes  as  such 
attorney."  And  the  10th  section  enacts,  "  that  a  warrant  of 
attorney  to  confess  judgment  or  cognovit  actionem  not  exe- 
cuted in  manner  aforesaid  shall  not  be  rendered  valid  by 
proof  that  the  person  executing  the  same  did  in  fact  under- 
stand the  nature  and  effect  thereof,  or  was  fully  informed  frf 
the  same."  These  provisions,  it  will  be  observed,  are  ex- 
tremely similar  to,  though  not  identical  with,  those  of  the 
11.  H.,  2  w.  4,  general  rule  of  all  the  courts  of  H.,  2  W.  4,  r.  72,  which  pro- 
*■•  '-•  vided,  that  "  no  wan-ant  of  attorney  to  confess  judgment,  or 

cognovit  actionem,  given  by  any  person  in  custody  of  a  sheriff 
or  other  officer  upon  mesne  process,  shall  be  of  any  force,  unless 
there  be  present  some  attorney  on  behalf  of  such  person  in  cus- 
tody, expressly  named  h/  him,  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  effect  of  such  warrant  or  cog- 
novit, before  the  same  is  executed,  which  attorney  shall  sub- 
scribe his  name,  as  a  witness  to  the  due  execution  thereof,  and 
declare  himself  to  be  attorney  for  the  defendant,  and  state 
that  he  subscribes  as  such  attorney"  (5). 

There  is,  however,  this  important  difference  between  the 
rule  and  the  statute :  that  the  former  affected  only  w^arrants  of 
attorney  and  cognovits  given  by  persons  in  custody  on  mesne 
process,  but  the  latter  affects  every  such  instrument  by  whom- 
soever given.  There  is  also  another  difference,  viz.  that  that 
part  of  the  rule  which  requires  the  attesting  witness  to 
"  declare  himself  to  be  attorney  for  the  defendant,"  was  suffi- 
ciently complied  with  by  a  viva  voce  declaration  ;  but  the  sta- 
tute requires  that  the  attorney  who  attests  the  instrument 
should  "  thereby  declare  himself  to  be  attorney  for  the  per- 
son executing  the  same;"  so  that  the  declaration  should  now, 
in  every  case,  form  part  of  the  written  attestation.    (See  post. 

The  rule  of  H.  T.,  2  TV.  4,  r.  72,  above  mentioned,  was  al- 
ways strictly  enforced,  and,  unless  it  were  complied  with,  the 
judgment,  or  other  proceedings  had  under  the  warrant  of  at- 
torney or  cognovit,  might  be  set  aside  (6),  although  other  person 

(r)  Kinners>i/  v.  Mun/sen,  5  Taunt.  204.  W.  Bl.  IO.O7. 

(s)  Fee  11.  E..  13  Car.  2,  r.  2:   R.  E.,  (b)   Fin/ier  v.  NicJwlas,  2  C.  &  M.  2.51; 

4  G.  2,  Q.  P.:  and  R.  H.,  14  &  15  Car.  2,  4  Tyr.  44;  2  Dowl.  251,  S.  C;  Anon.,  1 

r.  -,  C.  P.:  Jeivis'i  Rules,  m,  r..:  Tidd,  Salk.  402,  n.:    Ruffle  v,  Hitchcock,  2  W. 

Ne.y  Prac.   :.'/;) :    iJ(<.J/ie  v.  Hiichcock,  2  Bl.  lOI)?.                         • 


DifTcrenccs 
l>8tween  the 
Statute"  and 
the  Rule. 


Con:  equsnce 
(5f  Ncn-con.- 
pliance. 
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not  in  custody  had  also  joined  in  tlie  warrant  as  collateral  se-  Chap,  n. 
curities(c),  unless  the  non-compliance  was  procured  by  the 
contrivance  of  the  defendant  purposely  to  cheat  the  plain- 
tiff (c?).  Of  course,  the  statute  will  be  enforced  at  least  as 
strictly.  And  cases  decided  on  the  construction  of  the  rule 
are  authorities  as  to  the  construction  of  the  statute,  except 
where  the  language  is  different  (e). 

The  principal  requisitions  of  the  rule,  and  the  statute,  and  Principal  Rc-^ 
the  cases  decided  on  them,  will  now  be  stated.  ^u^ie  and 

Istly.    There  must  be  present  an  attorney  of  one  of  the  su-  statute. 
perior  courts.     He  need  not  be  an  attorney  of  the  court  in  ^  An  At- 
which  the  judgment  is  signed{/),  provided  he  be  an  attorney  sup"eno?^ 
of  some  other  superior  court.     An  attorney's  clerk  is  clearly  Court  must 
insufficient (,^);  so  is  an  attorney  who  has  not  taken  out  his  Represent, 
certificate  within  a  year(/^).     Even  where  the  cognovit  was  ex- 
ecuted by  a  person  vfhom  the  defendant,  without  fraud,  and 
in  ignorance  that  he  was  not  an  attorney,  expressly  repre- 
sented as  an  attorney,  Coleridge,  J.,  held  that  he  was  entitled 
to  the  protection  of  the  rule,  and  set  aside  the  cognovit  {i). 
Where,  however,  in  a  case  under  the  rule,  the  defendant,  on  Exceptions  to. 
being  informed  that  an  attorney  must  be  present  on  his  behalf,  ^^^^' 
knowingly  and  for  the  purpose  of  cheating  the  plaintiff,  pro- 
duced as  an  attorney  a  person  whom  he  knew  not  to  be  so,  and 
in  his  presence  executed  the  warrant,  the  court  refused  to 
set  aside  proceedings  on  the  warrant  on  the  ground  that  the 
person  so  produced  was  not  an  attorney  (^).     And,  in  another 
case  under  the  rule,  where  an  uncertificated  attorney,  who  was 
also  a  prisoner,  was  introduced  by  the  defendant  himself  as 
his  attorney,  and  described  himself  and  witnessed  the  warrant 
as  such,  the  court  refused  to  interfere (/),     Whether  the  de- 
fendant can,  even  by  fraud,  divest  himself  of  the  protection  of 
the  statute,  remains  to  be  decided.     It  seems,  however,  that  he 
ought  not  to  be  allowed  to  pervert  the  statute  any  more  than 
the  rule  into  an  insti-ument  of  fraud.     Another  exception  to 
the  rule  was,  where  the  defendant  himself  was  an  attorney,  in 
which  case  the  attendance  of  another  attorney  on  his  part 
might  be  dispensed  with,  as  not  being  within  its  meaning (m), 
and  the  same  has  been  held  under  the  statute  (>i). 

2ndly.  The  attorney  must  be  present  on  behalf  of  the  person  2,  He  must 
who  executes.     It  is  clear,  for  instance,  that  the  presence  of  ^gjlJffof the 
the  plaintiff^ s  attorney  will  not  be  sufficient,  even  though  the  executing 
defendant  consent  at  the  time  to  his  acting  as  his  attorney  Party. 
also(o).     But  several  defendants  may  be  attended  by  the  same 
attorney  (jf?)- 

3rdly.  The  attorney  must  be  expressly  named  by,  and  at-  3.  He  must 
tending  at  the  request  of,  the  person  who  executes.     It  is  and  attending 
necessary  that  there  should  be  some  distinct  expression  of  re-  at  the  Request 
quest  or  appointment  by  the  person  who  executes,  and  that  ^^gp^^^^^y^*^" " 
such  request  or  appointment  should  be  the  result  of  a  free 

(c)  Valentine  v.  Guiland,  2  Taunt.  49.  It  {i)  Wallace  v.  Bixickley,  5  Dowl.  695. 

will  in  such  case  be  let  stand  as  against  (k)  J  eyes  v.  Bootfi,  1  B.  &  P.  97. 

the  sureties.  (lb.)  (/)  Cojc  v.  Cannon,  6  Dowl.  625;  4  Bing. 

(rf)  Gilman  v.  Hill,  Cowp.  141.  N.  C.  453,  S.  C. 

(e)  See   per    Lord    Abinger,    Oliver  v.  (w)   Walton  v.  Stanton,  Barnes,  37- 

Woodruffe,  7  Dowl.  166:  anAper  Coleridge,  (n)  Chipp  v.  Hai-ris,  5  M.  &:  W.  430. 

J.,  Barnes  v.  Pendry,  7  Dowl.  747.  (o)  Mason  v.  Kiddle,  5  M.  <&  W.  513: 

(/)  Bland    v.    Pakenham,   1   Str.  530:  Hutson  v.  Hutson,  7  T.  R.  7:  see  Rice  v. 

Vilmot  V.  Barry,  Barnes,  44.  Linsted,  7  Dowl.  153:  Tod  v.  Gompertz, 

ig)  Barnes  v.  Ward,  Barnes,   42:  Paul  6  Dowl.  296:  Deverell  v.  Thring,  B.  C, 

V.  Cleaver,  2  Taunt.  360.  M.  1839;  3  Jurist,  1193. 

{h)   Verge  v.  Dodd,  Tidd,  Supp.  57.  (p)  See  Haigh  v.  Frost,  7  Dowl.  743. 

* 


i]^(]  Jiffh/ment  on  Warrant  of  Atto7'ney. 

Hook  ft.  clioic'c.  A  iiu'ic'  nomination  of  an  attorney  l)y  the  j^laintifTor 
Pakt  IV.  ]jij^  }itt()nu'V,  and  !i(l()i)tion  of  him  hy  the  (U-fendaiit,  is  not  a 
suhstantial  ("oni]iliancc  with  the  nne(y).  'rhereforc,  whi-ic  a 
defendant  oifcrcd  a  warrant  of  attorney,  and  tiic  jjlaintilf'.s  at- 
torney, who  had  also  advised  tlie  defendant  in  jirevious  staf^es 
of  the  husinesH,  came  at  his  request  to  the  place  where  he  was 
in  custody,  and  ])roi)oscd  anotlier  attorney,  wdiom  lie  hrouf^ht 
with  hin\,  to  read  over  the  warrant  of  attorney  to  the  de- 
fendant, and  attest  it  on  his  hehalf,  and  the  defendant  acqui- 
esced, hut  the  attorney  so  introduced  was  not  known  to  or  sent 
for,  or  expressly  named  hy  him,  the  warrant  was  set  aside (r). 
And  where  an  attorney  who  accompanied  the  clerk  of  the 
plaintiff's  attorney  to  the  defendant's  house  (on  heing  told 
heforehand  thcat  there  was  a  cognovit  to  he  executed)  with  the 
acquiescence  of  the  defendant  acted  as  her  attorney  in  attesting 
a  cognovit  pursuant  to  the  statute,  hut  the  same  attorney  after- 
wards carried  the  cognovit  to  the  office  to  he  filed,  and  there 
subscribed  his  name  as  the  plaintiff's  attorney's  agent,  the 
Court  of  C.  P.  set  aside  the  cognovit,  observing,  that  it  was 
meant  that  the  defendant  should  exercise  a  free  and  unre- 
strained choice  in  sending  for  some  person  who  shall  act  as  his 
attorney  on  the  occasion  (5).  And  where  a  defendant  about 
to  execute  a  cognovit,  having  no  attorney  of  his  own  present, 
expressed  a  wish  that  one  might  be  sent  for,  and  the  plaintiff's 
attorney  thereupon  sent  for  and  procured  one  previously  un- 
known to  the  defendant,  who  accordingly  attended  and  wit- 
nessed the  execution,  Coleridge,  J.,  set  aside  the  proceedings 
on  the  cognovit,  as  the  defendant  had  not  had  an  opportunity 
of  exercising  an  option  in  his  choice  of  the  attorney  (^). 

It  is  to  be  observed,  however,  that  the  rule  and  statute  re- 
quire the  attorney  to  be  expressly  named,  but  not  to  be  origin^ 
ally  named  by  the  defendant.     The  mere  circumstance  of  the 
attorney  having  been  named  in  the  first  instance  by  the  plain- 
tiff's attorney  is  not  material,  unless  some  fraud  be  shewn (w). 
Therefore,  where  the  defendant  being  in  custody  was  about  to 
execute  a  cognovit,  and  the  defendant's  attorney  being  absent 
from  home,  the  plaintiff's  attorney  suggested  another  to  act 
for  him,  to  whom  the  defendant  made  no  objection,  but  wemt 
to  his  office,  and,  on  being  asked  by  that  attorney  if  he  wished 
him  to  attest  the  execution  as  his  attorney,  answered  ^^yes ; " 
this  was  held  to  be  an  express  naming  of  the  attorney,  so  as 
to  satisfy  the  rule(^).     And  a  similar  decision  has  been  come 
to  in  cases  under  the  statute  (_y). 
4  He  should       4thly.  The  attorney   should  inform   the  person  about  to 
inform  his       executc  of  the  nature  and  effect  of  the  warrant  or  cognovit 
Nature^and^    before  the  same  is  executed.     It  has,  however,  been  held,  that 
Effect  of  War  if  there  be  no  'collusion  with  the  plaintiff,  a  neglect  of  the  at- 
•raiit.  torney's   duty  in   this   respect  will   not   vitiate   the   instru- 

ment (2: ).     And  it  is  not  necessary  that  it  should  be  read  over 
to  the  defendant  {y),  except,  perhaps,  he  be  a  marksman  (a). 
Lastly.   He        Lastly.  The  attorney  should  subscribe  his  name  as  a  wit- 

iq)   White   v.  Cameron,   6   Dowl.  476:         (u)  See  jer  Lord  Abinger,    Oliver  v. 

Fishei-  V.  Nicholas.  2  C.  &  M.  215;  4  Tyr.  Woodrujffe,  7  Dowl.  166. 
44;  2  Dowl.  251,  S.  C.  (^)  Bligh  v.  Brewer,  3  Dowl.  266;  1  C, 

()■;  Walker   v,    Gardner,    4  B.   &   Ad.  M.  &  R.  651,  S.  C. 
371.    This  decision  was  on  the  old  rule  of        (i/)  Oliver  v.  Woodruffe,   7  Dowl.  If"6: 

E.  T.,  4  G.  2,  which  is  the  same  as  that  Taylor  v.  Nicholl,  Exch.,  31st  Jan.  1840. 
of  H.,  2  \V.  4,  as  to  warrant  of  attorney.         (z)  Haigh  v.  Frost,   7  Dowl.  743. 

(5)  Rice  V.  Linsted,  7  Dowl.  153.  (a)  See  James  v.  Harris,  6  DowL  184. 

{t}  Barnes  v.  Pendry,  7  Dowl.  IV]. 
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ness  to  the  due  execution  of  the  instrument,  and  should  in  the     chap.  h. 
attestation  declare  himself  to  be  attorney  for  the  person  exe-  "r — jt~ — 7 
cuting  the  same,  and  state  that  he  subscribes  as  such  attorney,  and  declare 
The  declaration  that  the  witness  is  attorney  for  the  person  ex-  ^™^^^^  ^^}^^ 
ecuting,  might,  under  the  rule^  have  been  made  mva  voce(b).  the^xecutrng 
And  therefore,  under  the  rule,  "  Witness  H.  K.,  attorney  for  Party, 
the  defendant  at  his  request,"  H.  K.  at  the  same  time  ver- 
bally stating  that  he  attested  as  attorney  for  the  defendant,  was 
held  a  sufficient  attestation  (c).     But,  as  already  noticed,  in 
order  to  satisfy  the  statute,  it  must  now,  in  every  case,  appear 
on  the  face  of  the  instrument  that  its  requisitions  have  been 
complied  with,  and  consequently,  the  declaration  must  be  in 
writing ((^).  "  Witness  G.  E.,  defendant's  attorney  named  by 
him  and  at  his  request,"  has  been   held  insufficient  for  not 
further  stating  that  G.  E.  subscribed  as  such  attorney  (e).    It 
will,  however,  it  seems,  be  sufficient  to  declare  that  he  is  at- 
torney for  the    defendant,   and  that  he  subscribes  as   such, 
without  declaring  that  he  is  appointed  by  him,  or  the  like(c^). 
The  safest  course  is  to  adhere  to  the  words  of  the  act  (/"). 

It  may  be  well  here  to  notice  what  species  of  custody  was  what  Cus- 
within  the  above  rule  of  H.,  2  W.  4,  r.  72.     It  was  held  in  toiy  was 
one  case  to  apply  even  to  cases  where  the  defendant  had  reason  rule  of  h.,  2 
to  suppose  himself  in  custody  (^),  but  this  seems  doubtful  (A).  W.4,  r.72. 
It  was  not  confined  to  prisoners  in  the  custody  of  the  sheriff 
or  other  officer   who   arrested  them,  but  also   extended   to 
prisoners  in  the  custody  of  the  marshal  or  warden  (z).     It  did 
not,  however,  extend  to  persons  \n  cu^iodij  in  execution  {k) ', 
nor,  it  seems,  to  , warrants    of  attornies  given  to   any  other 
person  than  the  plaintiff  at  whose  suit  a  prisoner  is  in  cus- 
tody (^);  and,  consequently,  it  did  not  extend  to  the  case  of  a 
person  in  custody  on  criminal  process (wi).     But  although  the 
rule  did  not  extend  to  a  defendant  in  custody  in  execution, 
yet,  if  it  could  be  shewn  that  he  was  prevailed  upon  to  ac- 
knowledge a  judgment  for  more  money  than  was  really  due, 
the  court,  upon  application,  would  relieve  him(w).     Where  a 
defendant,  whilst  in  custody  in  Ireland,  gave  a  warrant  of 
attorney  to  confess  a  judgment  in  the  Court  of  Queen's  Bench 
here,  the  court  held  that  the  necessity  of  an  attorney  being 
present  on  the  part  of  the  defendant,  at  the  time  of  its  exe- 
cution, was  as   essential  as   if  the   defendant   were   in   this 
country  (0).     The  statute  of  1  (5^-  2  V.  c.  110,  it  may  be  well 
to  repeat,  is  general  in  its  application,  and  extends  to  all  war- 
rants of  attorney  and  cognovits^  no  matter  by  whom,  or  under 
what  circumstance,  they  may  be  given. 

(6)  Robinson  v.  Brookhank,  4  Dowl.  395:  2  Str.  1245:  Lewis  v.  Gompertz,  6  Dowl. 

Wallace  V.  Brockley,  5  Dowl.  695:  Todd  v.  7.     It  rested  on   the  defendant  to  shew 

Gompm-tz,  6  Dowl.  216.  Confm now  under  that  he  was  in  custody  on  mesne  process 

the  statute  1  &  2  V.  c.  110,  s.9.  at  the  time.  (Id.)  But  it  was  sufficient  if  it 

(c)  Todd  V.  Gompertz,  6  Dowl.  296.  appeared  from  the  affidavits  that  he  must 

(d)  See  0/ii'e»- V.  PToodrMj^e,  7  Dowl.  166.  have  been  in  custody  on  mesne  process, 

(e)  Poole  V.  Hobbs,  3  Jurist,  1 151.  without  swearing  in  terrns  to  it.  ( Weather- 
(/)  See  per  Coleridge,  J.,   in   Poole  v.  all  v.  Long,  6  Dowl.  267). 

Hobbs,  supra.  (?)   Weatherall  v.  Long,  6   Dowl.   267: 

(g)  Turner  v.  Shaw,  2  Dowl.  244.  Holcombe  v.  fVade,  3  Burr.  1792:  Finn  v. 

'  {h)  See  Bligh  v.  Brewer,  1  C.  M.  &  R.  Hutchinson,  2  L.  Raym.  797:    Smith  v. 

651:  5  Tyr.  222;  3  Dowl.  266,  S.  C.  Burlton,  1   East,  241:  Faulkener  v.  JSrn- 

(t)  Parkinson  v.  Caines,  3  T.  R.  616:  mett,  8  Taunt.  233;  2  Moore,  176,  S.C.: 

and  see  IVaraker  v.  Gascoyne,  2  W.  Bl,  Frances  v.  Clarkson,  5  Dowl.  699:  Lewis 

1297.  v.  Gompertz,  6  Id.  7. 

{k)  Birch  v.  Sharland,    1    T.   R.  715 :  (m)  Charlton  v.  Fletcher,  4  T.  R.  433. 

Crompton  v.  Steward,  7  T.  R.  19:  Fell  v.  (n)  Fell  v.  Riley,  1  Cowp.  281. 

Riley,  Cowp.  281:  Watkina  v.  Hanbury,  (o)  Fitzgerald  v.Plunkett,  2  Str.  1247. 
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How  far  Revocable .  How  affected  by  Death j  Marriage^  &^c.'] 
A  vvjirnmt  of  Jittonicv  to  confess  a  judgment  cannot  ha  ex- 
])rcssly  revoked;  or,  if  the  defendant  do  tliat  wliicli  j)nrport» 
to  be  a  revocation  of  it,  the  plaintiff  may  enter  u})  judj^nicnt 
notwithstanding  (/)•  Tliere  are  some  cases  of  implied  revo- 
cation, however,  which  it  may  be  here  necessary  to  mention. 

Tiie  death  of  either  party  is,  in  general,  a  revocation  of  the 
warrant.  Formerly,  indeed,  this  might,  in  general,  have  been 
remedied  if  the  plaintiff  were  entitled  to  enter  up  judgment  at 
the  time,  by  entering  up  the  judgment  as  of  the  term  in  or 
after  which  the  party  died,  before  the  first  day  of  the  following 
term(^^).  Now,  how^ever,  since  the  rule  of  //.  71,  4  W.  4, 
r.  8,  ante,  841,  orders  that  the  relation  of  judgments  shall  only 
be  had  to  the  day  on  which  they  are  actually  signed,  this  can 
no  longer  be  done  Ui).  If  it  became  necessary  to  obtain  the 
leave  of  the  court  (i)  to  enter  up  the  judgment,  even  before 
that  rule,  they  would  seldom  grant  it  after  the  death  of  the 
plaintiff,  particularly  where  the  application  was  not  made 
until  after  the  first  day  of  the  term  following  the  death  {k) ; 
and  in  no  case  would  they  allow  it  to  be  entered  up  after  the 
death  of  a  sole  defendant  (/).  If  the  warrant,  however,  in  its 
terms  expressly  authorizes  the  judgment  to  be  entered  up 
by  the  plaintiff''s  representatives,  the  court  or  a  judge  may, 
perhaps,  even  now  allow  them  to  enter  it  up  ;  as,  if  it  be  to 
enter  up  judgment  "  at  the  suit  of  A.,  his  heirs,  executors, 
or  administrators"  {m).  Where  the  warrant  merely  em- 
powered the  plaintiff  to  enter  up  judgment,  without  men- 
tioning his  executors,  although  the  defeazance  stated  the 
judgment  was  to  secure  the  payment  of  200/.  "  to  plaintiff", 
his  executors,"  &c.,  the  court  refused  to  allow  them  to  enter 
up  judgment  (w).  If  the  warrant  be  given  to  two  or  more, 
and  one  of  them  die,  the  court  will  allow  judgment  to  be 
entered  up  by  the  survivors  (o).  If  a  joint  warrant  be  given 
bi/  two,  and  one  of  them  die,  the  plaintiff  cannot,  unless  the 
terms  of  the  warrant  allow  it,  have  leave  to  enter  up  the 
judgment  afterwards;  not  against  both,  on  account  of  the 
rule  above  mentioned ;  nor  against  the  survivor,  for  the  judg- 
ment would  not,  in  that  case,  pursue  the  authority  (/>). 
Effect  of  other  ^^^  ^he  same  reasoning  applies  where  an  instrument,  pur- 
Partiesnot      porting  to  be  a  joint  warrant,  is  not  executed  by  all  the  par- 


executing. 


(/)  Odes  V.  Woodward,  2  L.  Raym. 
850;  1  Salk.  87,  S.  C.     - 

(g)  Odes  V.  Woodward,  1  Salk.  87  ;  2  L. 
Raym.  7<i6,  S.  C. :  Price  v.  Hughes,  1 
Dowl.  448:  Chancer/  v.  Needfmm,  1  Str. 
1081:  Fuller  V.  Jocelyn,  Id.  882:  Savile  v. 
Wiltshire,  Barnes,  270  ;  1  Saund.  219  e : 
Calvert  V.  Tomlin,  5  Bing.  1  ;  2  Moo.  &  P, 
1,  S.  C. ;  ante,  697- 

(h)  Heath  v.  Brindley,  2  A.  &  E.  365. 
There  the  defendant  was  dead  when  the 
judgment  was  entered  up,  and  the  war- 
rant expressly  allowed  the  judgment  to 
be  signed,  notwithstanding  his  death.  But 
the  court  held  the  judgment  irregular, 
and  set  aside  the  execution,  saying  that 
this  allowance  by  the  defendant  was  not 
binding  on  his  representatives,  and  still 
less  on  the  court. 

(j)  It  seems  a  judge  at  chambers  would 
not  interfere.  (15  Petersdorff's  Ab.,  War- 
rant of  Attorney,  368). 

(ft)  Cowie  V.  Allaway,  8  T.  R.257:  WM 
V.  Sands,  2  Str.  718. 

(I)  Chamey  v.  Needham,  2  Str.  1081  : 


Calve7-t  V.  Tomlin,  5  Bing.  1 ;  2  Moo.  &  P. 
J,  S.  C. :  vide  post,  693. 

(m)  Coles  V.  Haden,  Barnes,  44  ;  see 
Baldwin  v.  Atkin,  2  Dowl.  591. 

(w)  Henshall  v.  Matthew,  7  Bing.  337; 
5  Moo.  &  P.  157;  1  Dowl.  217,  S-  C. .-  Man- 
ville  V.  Manville,  1  Dowl.  544,  S.  P. :  Fos- 
ter V,  Claggett,  6  Dowl.  524;  though  the 
defeazance  in  that  case  stated  that  the  ex- 
ecutors and  administrators  might  enter 
up  judgment :  and  see  Short  v.  Cogiin,  1 
Anst.  225. 

(0)  Fendall  v.  May,  2  M.  &  Sel.  76  : 
Johnsonv.JenMns,30X)\\x>x\\,  1832,  M.S.; 
1  Dowl.  367,  S.  C:  Build  v.  Wightman, 
Id.  545:  Futcher  v.  Smith,  2  W.  Bl.  1301: 
Todd  V.  Dodd,  1  Wils.  312;  Barnes,  -^8, 
S.  C:  Hind  v.  Kingston,  6  DowL  523. 

(p)  Gee  V.  LMne,  15  East,  592:  Raw  v. 
Alde)-son,  7  Taunt.  453;  1  Moore,  145, 
S.  C. :  Gainsborough  v.  Follyard,  2  Str. 
1121 :  post,  697.  The  same,  even  though 
the  release  of  error  be  joint  and  several. 
( Wilson  v.  Portrie,  1  Jebb.  &  Symes'  Rep. 
Q.  B.,  (Irish),  96). 
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ties ;  in  which  case,  judgment  cannot  be  signed  even  against  chaf.  u. 
those  who  have  executed  (q).  But  if  the  M^arrant  be  to 
enter  up  judgment  "against  us  or  either  of  us,"  judgment 
may  be  entered  up  against  one  only  (r).  And  where  a  war- 
rant was  given  by  two  persons,  to  enter  up  judgment  on  a 
joint  bond  against  me,. not  us;  the  court,  after  the  death  of 
One  of  them,  allowed  judgment  to  be  entered  up  against  the 
other  (s). 

li'afeme  sole  give  a  warrant  of  attorney,  it  has  been  hold  en  Effect  of  Mar- 
that  her  subsequent  marriage,  before  judgment  is  entered  up,  [j^f  ^^^  ^'^'" 
is  a  revocation  of  the  warrant  (t).  But,  from  subsequent  cases, 
it  appears  the  court  will,  notwithstanding  the  marriage,  allow 
the  judgment  to  be  entered  up  against  the  husband  and 
Avife(?«).  And  in  Walter  v.  White  S)  Wife  {x),  the  Court 
of  Queen's  Bench,  on  an  affidavit  intitled  as  against  both 
husband  and  wife,  gave  the  plaintiff  leave  to  enter  an  appear- 
ance for,  and  enter  up  judgment  against  the  husband  and 
wife,  on  a  warrant  of  attorney  executed  by  the  wife,  whilst 
unmarried;  and  the  rule  was  made  absolute  in  the  first  in- 
stance (y) ;  though  the  master  suggested  a  doubt  whether  it 
ought  not  to  have  been  a  rule  nisi.  If  a  warrant  of  attorney 
be  given  to  a  feme  sole,  her  subsequent  marriage  will  not 
be  a  revocation  of  \i{3)',  and  upon  application  to  the  court, 
founded  upon  a  proper  affidavit  of  the  marriage,  the  execu- 
tion of  the  warrant,  and  the  non-payment  of  the  debt  {a), 
they  will  allow  the  judgment  to  be  entered  up  in  the  name 
of  the  husband  and  wife  {h).  And  if  one  feme  sole  give  a 
warrant  of  attorney  to  another,  and  they  both  marry,  the 
court  will  allow  judgment  to  be  entered  up  by  husband  and 
wife,  against  husband  and  wife. 

When  ordered  to  be  given  up  and  cancelled.']    If  the  warrant  When  ordered 
of  attorney  have   been  obtained   by  fraud  (c),  or  inisrepre-  andcanceii«i! 
sentation  (a),  or  upon  an  usurious  consideration  (e),  or  for  a  where  the 
gambling  debt  (/),  (unless  the  defendant  represented  to  the  Consideration 
plaintiff"  before  he  purchased  the  debt  that  it  was  a  valid  fraudulent! 
one  {g),)  or  to  defraud  creditors,  and  the  application  be  made 
on  their  behalf  (7i),  or  by  an  insolvent  debtor  previous  to  his 
discharge,  it  being  agreed  that  the  debt  should  be  omitted  in 

(q)  Harris  v.  Wade,  1  Chit.  322.  Barnes,  52 :  Edmonson  v.  PopJcm,  1  B,  & 

(r)  Jordan  v.  Fan;  2  A.  &  E.  437;  4  Nev.  P.  27(t:  Fliglit  v.  Chaplin,  2  B.  &  Ad.  112: 

&  M.347,  S.  C; V.  Hobson,  1  Chit.  R.  Murrat/  v.  Ha'>-ding,  3  Wils.  3fM);  2  Vv^.  Bl. 

3i4.  85!>,  S.  a  :  seeHindle  v.  O'Brien,  ]  Taunt. 

is)  Gladwin  v.  Scott,  Barnes,  53,  C.  P.  413,  In  Connop  v.  Yeates,  4  Nev.  &  M.  3U2  ; 

(?)  Anon.,  1  Salk,  II7.  2  A.  &  E.  32(),  S.  C,  a  warrant  of  attor- 

[u)  Staples  V.  Purser,  2  Dowl.  764;  3  M.  ney  given  to  secure  the  amount   of  an 

&  Scott,  i!,0(),S.C.:  Anon.,  1   Show,  89:  usurious  bill  at  three  months,  which  had 

Hartford  v.  Mattinj^ly,  2  Chit  Rep.  117.  been  dishonoured  at  maturity,  was  holden 

(x)  K.  B.,  24th  June,  182.').  to  be  protected  by  tlie  3  &.  4  W.  4,  c.  93, 

(y)  See  Staples  v.  Purser,  2  Dowl.  764;  s.  7- 

3  M,  &  Scott,  8(10,  S.  C.  (/)  See  Geori^e  v.  Stanle?/,  4  Taunt.  683; 

(3)  Anmi.,  1  Salk  II7,  4  M,  &  Scott,  615,  S.  C.    A  cot^mwit  given 

(ft)  Mm-der  v.  Lee,  3  Burr.  1469:  Met-  in  an  action  on  a  promissory  note  was 

calfe  V.  Boote,  6  D.  &  R,  46,  refused  to  be  set  aside,  on  tl'e  ground  of 

(6)  ylwow,,  7  Mod.  53.  the  note  having  been  given  for  an  illegal 

(f)  Duncan  v.   Thomas,   1  Doug.   196:  consideration      {Bligh  v.  Brewer,  3 'Dow], 

Fell  V.   Rile//,  1   Cowp.  281;  3  T.  R.  616:  266). 

Bayley  v.  Taylor,  8  D.  &  R   56:  Martin  v.  {g)  Davison  v.  Franklin,  1  B.  &  Ad.  142. 

Martin,  3  B.  &  Ad.  934:  Turner  v.  Snaw,  (h)  Harrod  v.  Benton,  2  M.  &  R.  130;  ii 

2  Dowl.  244.  B.  &   C.  217,  *'•  C-  Martin  v.   Martin,  3 

(d)  Anon.,  2  Ken.  294.  B.  &  Ad.  934:  Sharpe  v.  Thomas,  6  Bing. 

(e)  Berrington  v.  Collis,  5  Binsf.  N,  C.  416:  Rogers  v.  Kimrston,  10  Moore,  97;  2 
332:  Roberts  V.  Goj;  m.  8z  AM.  92:  Cook  Bin?.  441,  S.  C-  Bakes  v.  Saunders,  I 
V.  Jones,  2  Cowp.  727:  Machin  v.  Delaval,  Dowl.  522. 


(J!)() 


MOOK  M. 
I'AHT  IV. 


Irish  Judg- 
ment. 


Where  the 
Warrant  has 
been  forged 
or  altered. 


Where  given 
by  an  Infant 


Jmfyhicnt  on  ll'^urrant  of  Attorupy,  * 

his  Hclu'diilo  (?■),  or  for  a  (lel)t  diHcliar^a'd  1)y  tlio  Insolvent 
l)c'l)t()rs'  Act  (/,),  or  if  ^nven  to  the  j)liiintiff  to  induce  her  to 
live  in  ji  state  of  ])rostitution  with  the  (k'feiKhint  (/),  or  ex- 
])i'essly  and  in  terms  i'or  ci-eatinj^  a  cliaige  on  an  ecclesiastical 
henefice  (wi),  or  for  secniinji^  uij  annuity  void  l)y  the  Aniuiity 
Act  (w),  or  for  securing  an  attorney  payment  hy  his  client  of 
costs  to  which  he  is  disentitled  for  want  of  re-admission  (o),  or 
of  future  costs  (/)),  or  the  like  (y),  the  court  or  ju'lge  will 
order  the  warrant  to  he  delivered  u])  to  he  cancelled;  or,  if 
judf^ment  have  heeii  entered  up,  they  will  set  it  aside,  and  any 
proceedings  that  may  have  heen  had  upon  it.  If  the  fact  of 
the  consideration,  however,  be  doubtful,  and  be  fairly  con- 
tested, the  court  will  direct  an  issue  to  try  it,  and  enlarge  the 
rule  for  setting  aside  the  judgment  in  the  meantime  (r),  or 
dismiss  it  altogether  (.s').  Where  a  party  gives  a  warrant  of 
attorney  to  another  without  consideration,  in  order  that  the 
latter  may  protect  the  goods  of  the  former  from  execution,  and 
judgment  and  execution  are  signed  against  good  faith,  the 
court  will  not,  it  seems,  interfere  {t).  And  the  court  refused 
to  decide  the  question,  whether  a  joint-stock  company  was  a 
nuisance  within  the  6  G.  1,  c.  18,  upon  a  motion  to  set  aside  a 
judgment  confessed  to  them  on  a  warrant  of  attorney  {u). 
And  where  the  defendant  has  had  an  opportunity  of  pleading 
the  illegality,  the  court  will  not,  it  seems,  interfere  sum- 
marily {y). 

It  has  been  doubted  whether,  in  an  action  upon  an  Irish 
judgment  entered  up  on  a  warrant  of  attorney,  the  grounds  of 
such  judgment  are  examinable  by  the  courts  here  (;?;). 

If  it  be  alleged  that  the  warrant  of  attorney  is  forged,  or 
the  like,  the  court  will  direct  an  issue  to  try  whether  it  has 
been  duly  executed  or  not  (j/).  But,  where  a  joint  warrant 
of  attorney  had  been  altered  after  its  execution,  in  the  christian 
name  of  one  of  the  parties,  who  had  re-executed  the  same 
without  the  knowledge  of  the  other,  the  court  refused,  on  the 
application  of  the  former,  to  set  aside  the  judgment  which 
had  been  signed  thereon  i^z). 

Also,  if  a  warrant  of  attorney  be  given  by  an  infant,  the 
court  will  order  it  to  be  delivered  up  to  be  cancelled,  even 
although  there  may  be  circumstances  of  fraud  on  the  part  of 


(i)  Tabrnm  v.  Freeman,  2  Dowl.  375 : 
Jackson  v.  Davison,  4  B.  &  A.  (i91. 

(k)  Smith  V.  Alexander,  5  Dowl.  13. 
But,  it  seems,  t'le  court  will  not  interfere 
if  the  defendant  has  had  an  opportunity 
of  pleading  his  discharge.  ( Philpot  v.  As- 
lett,  1  C,  M.  &  R-  85;  2  Dowl.  669,  S.  C.) 

(I)  Tidd,  9th  ed.  547. 

(m.)  Flight  V.  Salter,  1  B.  &  Ad.  673: 
Kirletv  v.  Bntts,  2  B.  &  Ad.  736,  n.: 
Britten  v.  Wait,  3  B.  &  Ad.  913:  Cole- 
brooke  v.  Lat/ton,  I  Nev.  &  M.  37-J:  Aber- 
deen v.  Neu'land,  4  Sim.  281:  Alchin  v. 
Ho  kins,  1  Bing.  Rep.  N.  C.9.0:  Saltmarsh 
v.  Hewett,  1  A.  «&:  E.  812 :  Skrine  v.  Same, 
Id.  But  the  warrant  of  attorney  will  not 
be  set  aside,  unless  it  does  in  terms  create 
a  charge  upon  the  benefice,  contrary  to 
13  Eliz.  c.  20.  (See  Moore  v.  Ramsden,  3 
Nev.  &  P.  180). 

(n)  E.V  p.  Chester,  4  T.  R.  694:  Stead- 
man  V.  Pi(7Thase,  6  Id.  737  J  Storton  v. 
Tomlins,  10  Moore,  172:  Nnslt  v.  Godmond, 
1  B.  &  Ad.  634  ;  in  which  case  the  de- 


fendant had  to  pay  the  costs  of  the  judg- 
ment and  motion,  &c. 

(0)  Wilton  V.  Chambers,  2  Nev.  &  P. 
392;  7  Ad.  &  El.  524,  S.  C. 

ip)  Jones  V.  Hunter,  1  Dowl.  462: 
Hold.9worth  v.  Wakeman,  Id.  532. 

{q}  See  Jackson  v.  Davison,  4  B.  & 
Aid.  691. 

(r)  Cook  V.  Jones,  2  Cowp.  727:  Harrod  v. 
Benton.  8  B.  &  C.  217:  2  M.  &  R.  13(t,  S.  C. 

(«)  See  Flight  v.  Chaplin,  2  B.  &  Ad. 
11^:  Ferguson  v.  Sjyrang.  3  Nev.  &  M.  665 ; 
1  A.  &  E.  576,  S.  C. ;  Ex  p.  Nash,  4  Moo. 
&  P.  793. 

It)  Ante,  689,  note  Ih). 

|M)  Broivu  V.  Holt,  4  Taunt.  587:  and 
see  other  cases  in  Tidd.  9th  ed.  547- 

(v)  Bligh  V.  Brewer,  3  Dowl.  266:  Phil- 
pot  V.  Asltitt,  1  C,  M.  &  R.  85  ;  2  Dowl. 
669,  S.  C. 

(.(■)  Guinness  v.  Carroll,  1  B.  &  Ad.  459. 

(y)  Gibson  v.  Bond,  Barnes,  239. 

(2)  Coke  V.  Brnmmell,  2  Moore,  495;  8 
Taunt.  439,  S.  C. 


Warrant,  in  what  Cases  set  aside,  ^c.  691 

he  infant  (a),  on  his  clearly  shewing  that  he  was  under  age     Chap.u. 
.vhen  he  gave  the  warrant  (b).     But  if  an  infant  and  another 
oin  in  a  warrant  of  attorney,  and  judgment  be  entered  up 
igainst  both,  the  judgment  may  be  vacated  as  to  the  infant, 
md  remain  good  as  to  the  other  (c). 

So,  iiafeme  covert  give  a  warrant  of  attorney,  the  court  or  a  By  a  married 
udge  will  order  it  to  be  delivered  up  to  be  cancelled,  or  will 
;et  aside  the  judgment,  &c. ;  the  warrant,  in  such  a  case,  being 
ibsolutely  void  (d).  And,  on  motion,  the  court  set  aside  a 
udgment  on  a  warrant  of  attorney  given  1)y  a  fe?ne  covert, 
ilthough  she  had  been  divorced  a  mensd  et  thoro  (e) ;  and  in 
mother  case,  though  the  warrant  was  given  by  her  in  an 
issumed  name,  and  the  plaintiff  was  wholly  ignorant  of  the 
narriage  (/).  But  in  a  prior  case  the  court  refused  to  relieve 
ler,  where,  at  the  time  she  executed  the  waiTant,  she  lived  by 
lerself,  and  acted  as  a  feme  sole,  and  they  put  her  to  her  writ 
)f  error  (g).  And  even  a  warrant  of  attorney  to  confess  a 
judgment  to  a  feme  covert  is  void  (h). 

Where  one  of  several  executors  gave  a  warrant  of  attorne}''  By  one  of 
:o  confess  a  judgment  against  all,  the  court  ordered  it  to  be  ^^J^^^^  ^^^' 
ielivered  up  to  be  cancelled  («). 

It  is  not  an  objection  to  signing  judgment  on  a  warriant  By  a  Lunatic. 
>f  attorney  that  the  defendant  has,  since  its  execution,  become 
insane  (k). 

Nor,  that  he  has  since  given  another  security  for  the  same  Where  ano- 
iebt,  unless  there  be  some  agreement  that  the  latter  shall  be  j^gi^e^n""*^ 
substituted  for  the  former  (I). 

If  the  warrant  of  attorney  be  not  altogether  void,  but  good  Where  good 
IS  to  part  and   bad   as   to  the  residue,  the  court  will    only  {,3^*1^  pTrt. 
iestroy  the  effect  of  the  bad  part  (m).     Therefore,  a  warrant 
^iven  to  secure  the  payment  of  future  costs,  and  also  costs 
[>f  money  already  due  and  advanced,  though  void  as  to  the 
client's  future  liability,  is  valid  as  to  the  actual  debt  (n). 

The  application  to  have  the  warrant  given  up  to  be  can-  Application, 
celled,  or  to  have  judgment  or  execution  on  it  set  aside,  may,  ^l  ^^d™  ^^' 
if  the  objection  be  a  substantial  one, — as,  for  instance,  that 
it  has  been  given  for  an  illegal  or  fraudulent  consideration, 
— be  made  by  any  person  interested  in  impeaching  the  war- 
rant, though  not  a  party  to  it  (0).  And,  where  it  has  been 
2;iven  for  a  fraudulent  purpose,  it  would  seem  that  the  appli- 
cation can  only  be  made  by  third  parties,  and  not  by  the  de- 
fendant (p).  But  a  mere  formal  objection,  even  the  want  of 
a  formal  attestation,  under  1  S^'  2  V.  c.  110,  s.  9,  cannot  be 
made  by  any  but  the  defendant  or  his  representatives  (^). 

(a)  Saundei-son  v.  Marr,  1    H.  Bl.  75:  {k)  Pi^ott  v.  Killick,  4  Bowl.  287. 

MS.,  M.   1814:    Storton    v.    Tomlins,    10  U)  Stvwell  v.  Eade,  A  Ding.  134:  Anon., 

Moore.  172;  2  Bing.  47-5,  S.  C.  2  Chit.  423. 

(b>    Weaver  v.  Stokes,  I  M.  &  W.  203;  (m)    See    Holdsworth    v.    Wakeman,    1 

1  T.  &  G.  512;  4  Dowl.  724,  S.  C.  Dowl.  .532. 

(f)    Motteux    V.    St.  Aubin,   2   W.   Bl.  (n)  HoldswoHh   v.   Wakeman,   1  Dowl. 

1133:    Wood  v.   Heath,   1   Chit.  708,   n.:  532:  and  see  Smith  v.  Alexander,  5  1)0^/1. 

Ashlin  V.  Langtm,  4  M.  &  Seott,  719.  13;  2  H.  &  W.  82,  S.  C. 

(dj  Oulds  V.  Sansom,  3  Taunt.  261.  (o)  Harrod  v.  Benton,  2  M.  &  Ry.  130; 

(e)  Faithorne  v.  Blaquire,  6  M.  &  Sel.  73.  8  B.  &  C.  217,  S.  C. ;  Martin  v.  Martin,  3 

(/)  Salby  V.  White,  4  Leg.  Obs.  390.  B.  &  Ad.  934. 

ig)  Anon.,   1   Salk.  400:  and  see  Wil-  (p)  Ante,  689,  n.  (A) :  and  see  Doe  Ro- 

kins  V.  Wetherill,  3  B.  &  P.  220:  Maclean  berts  v.  Roberts,  2  B.  &  Aid  .3(i7. 

V.  Douffla^s,  Id.  128.  ((/)  Walker  v.  Harris,  Exch.,  8th  June, 

(h)  Roberts  v.  Pierson,  2  Wils.  3.  1839  :  see  Jones  v.  Jones,  1  D.  &  R.  558  : 

(i)  Elwell  V.  Qmsh,  1  Str.  20.  and  post,  697. 


(?.)2 


Jiulfjment  on  Warrant  of  Attorney, 


Book  ii. 
Part  i  v. 

( Ost.s. 

In  whiit  casi'ji 
I'ilt'd. 


As  against 
Assignees  of 
Uankrupt. 


Of  Insolvent. 


The  court,  ill  ^oiicral,  ;4ive  the  siiccesst'ul  j>urty  hi.s  coats. 

In  what  ('a.fea  Filed,']  By  stat.  '\  G.  4,  c.  81),  h.  1,  2,  the  war- 
niiit  of  uttoiney,  or  a  true  co])y  tliereof,  and  oF  tlie  attestation 
tliereof",  and  of  the  (h'f'ea/ance  and  in(h)i-,seinentH  tliereon,  and 
an  affidavit  of  tiie  time  of  tlie  execution  of  Kucii  warrant  of 
attorney,  must  he  tiled  with  [the  masters]  within  twenty-one 
days  after  its  execution,  to  rencU'r  such  warrant  of  attorney, 
or  any  jud«>nient  or  execution  tliereon,  valid  as  against  the 
assi/^noes  of  the  defendant,  if  he  should  ])ecome  hanknij)t, 
unless  judgment  he  signed  and  execution  issued  within  the 
twenty-one  days.  The  master's  fee  for  the  filing  is  l.s-.  (/-). 
And  if  afterwards  the  del>t  be  satisfied  or  discharged,  a  judge, 
upon  being  satisfied  of  that  fact,  may  order  a  memorandum 
of  satisfaction  to  be  written  on  the  warrant  of  attorney,  or 
copy  filed  {s).  An  affidavit  made  by  an  attesting  witness  to  the 
warrant  of  attorne}'^,  and  filed  with  it,  merely  stating  its  date, 
and  that  he  saw  the  party  execute  the  same,  without  verifying 
the  day  on  which  it  was  executed,  has  been  deemed  insuffi- 
cient imder  the  above  act ;  and  the  sheriff,  who  had  seized  and 
sold  goods  under  a  writ  issued  at  the  suit  of  a  judgment- 
creditor  on  a  judgment  entered  up  on  the  warrant  of  attorney, 
was  holden  to  be  liable  to  the  assignees  of  the  party  whose 
goods  were  seized  in  an  action  of  trover,  a  commission  of 
bankruj)t  having  issued  against  him  after  the  seizure  and 
before  sale  (t).  But  in  order  to  let  in  the  objection,  that  the 
statute  has  not  been  complied  with,  it  must  first  appear  that 
there  is  a  valid  commission  against  the  party,  and  it  seems 
that  it  lies  upon  him  who  seeks  to  impeach  the  warrant  of 
attorney,  to  shew  that  it  was  not  filed  (m). 

The  7  G,  4,  c,  57,  s.  33,  and  1  c^  2  V,  c,  110,  s.  60,  extend 
these  provisions  in  favour  of  the  creditors  of  an  insolvent 
debtor.  It  being  questionable  whether  waiTants  of  attorney, 
executed  by  insolvent  debtors,  before  adjudication  made  in  the 
matter  of  their  petition,  pursuant  to  the  several  acts  passed  for 
their  relief,  were  to  be  deemed  secret  warrants  of  attorney 
within  the  3  G.  4,  c.  39,  it  w^as  enacted  by  the  1  W.  4,  c.  38, 
s.  3,  that  such  warrants  of  attorney  should  not  be  w^ithin  that 
act,  and  that  the  same  should  be  deemed  valid. 


3.  The  Judg- 
ment. 

When  to  be 
.Signed. 


2.   The  Judgment, 

When  to  he  Signed.']  Judgment  may  be  entered  up  on  a 
warrant  of  attorney,  at  the  time  therein  specified  for  that 
purpose;  and  if  the  wa,rrant  were  given  to  secure  the  payment 
of  money,  it  is  not  necessary  that  the  plaintiff  should  delay 
the  signing  of  the  judgment  until  default  be  made  in  the  pay- 
ment (^),  unless  that  be  expressly  stipulated  for  in  the 
defeazance  (  y).  And  if  the  warrant  be  given  for  a  sum  certain, 
to  indemnify  the  plaintiff  against  the  payment  of  a  smaller 
sum,  the  plaintiff  need  not  defer  signing  judgment  and  issuing 


{r)  .3G.  4,c.  39.  s.  6. 

(s)  Id.  s.  8.  See  also  the  provisions  of 
the  act  as  to  cognovits,  ante,  677>  and  the 
tiases  there. 

it)  Dillon  V.  Edwards,  2  Moo.  &  P.  .^.oO. 

{u}  Aireton  v.  Davis,  3  M.  &  Scott,  138; 


9  Bing.  740,  S.  C. 

(x)    MS.,    M,    1814  :    and    see   Anfm., 
Hardw.  270. 

(;/)  See  Nidiollv.  Bromley,  2  B.  &  B.  404; 

5  Moore,  307,  S.  C:  Capper  v.  Dando,  1  H. 

6  W.ll;2A.&E.458;4Nev.&M.335,S.C.| 


Judgment,  when  to  he  Signed, — Leave  for  Signing.  693 

execution  until  the   contingency  happen  («).     If  the  defea-     Chap.  n. 

zance  state  that  it  is  given  to  secure  the  payment  of  a  sum  on   '"  ' 

demand,  and  in  case  default  shall  he  made,  then  j  udgment  to 

he  entered  up  and  execution  issued;  an  actual  demand  must 

he  made,  and  a  proposal  to  settle  amicably  does  not  amount  to 

such  demand  {b) ;  and  it  seems  that  a  demand  on  a  lunatic 

is  insufficient  (c).     A  stipulation  that  judgment  shall  not  be 

entered  up  on  a  warrant  of  attorney  before  a  certain   day, 

unless  the  party  giving  it  shall,  in  the  meantime,  have  become 

bankrupt  or  insolvent,  does  not  oust  the  party  to  whom  it 

is  given  from  the  right  to  enter  uj)  judgment  before  the  day 

specified,  if  the  former  be  in  insolvent  circumstances,  although 

he  may  not  have  become  bankrupt,  or  taken  the  benefit  of  an 

Insolvent  Debtors'  Act  {d).     Where  the  warrant  of  attorney 

was  given  with  a  defeazance  stating  it  to  be  given  as  a  security 

for  a  certain  sum,  and  interest  thereon,  the  court  held  that  it 

was  to  be  construed  as  a  continuing  security,  and  not  merely 

as  a  security  for  money  then  due  (e).     If  the  warrant  specify 

any  particular  time  at  which  the  judgment  is  to  be  signed,  it 

caimot  be  entered  up  at  any  other  time  (/).    It  may  be  added, 

that  a  warrant  of  attorney,  to  confess  judgment  generally  of  a 

term,  is  regular,   notwithstanding  R.  (?.,  H.  T.,  4  W.  4;  and 

the  judgment  should  be  signed  of  a  particular  day  in  that 

term  {g).     See  further  the  cases  as  to  cognovits,  ante,  678. 

When  Leave  of  the  Court  or  Judge  necessary  before  signitig  When  Leave 
Judgment.'}  Within  a  year  and   day   from   the   date   of  the  jud^e  neces- 
warrant,  judgment  may  be  entered  up  as  of  course  (h).     But  sar\M)efore 
after  a  year  and  day  from  such  date,  judgment  cannot  be  ^^^t"^  "^"^^ 
entered  up  until  leave  of  the  court  in  term  time,  or  of  a 
judge  in  vacation,  is  obtained  for  that  purpose  («'). 

By  a  general  rule  of  all  the  courts  of  H.  T.,  2  W.  4,  r.  1.  Application, 
s.  73,  "  leave  to  enter  up  judgment  on  a  warra/nt  of  attornei/  '^^^  made. 
a^ove  one,  and  under  te^i  years  old,  must  be  obtained  by  a  motion 
in  term,  or  by  order  of  a  judge  in  vacation;  and  if  ten  years  old 
or  more,  upon  a  ride  to  shew  cause.''^  On  this  rule  a  rule  nisi 
was  holden  to  be  unnecessary  for  entering  judgment  on  a  war- 
rant of  attorney  under  ten  years  old,  notwithstanding  it 
appeared  that  the  defendant  was  insane,  and  had  been  so  for  a 
considerable  period,  and  there  did  not  appear  to  be  any  chance 
of  his  recovery  (j').  In  a  case  decided  before  this  rule,  where 
judgment  had  not  been  entered  up  within  a  year  and  day  on 
a  warrant  of  attorney,  given  with  Si  post-obit  bond,  and  no  ap- 
pHcation  was  made  by  the  obligee  to  enter  it  until  after  the 
death  of  the  person  on  whose  death  it  was  payable,  the  court 
granted  a  rule  nisi  only  {k). 

(a)  Barber   v.    Barber,  3  Taunt.   465:  Ende,  12  Moore,  370:  4  Bing.  1.54,  S.  C. 

and  see  Partridge  v.  Fracer,  7  Id.  307;  ]  (/)  Mijnn's  case,  1  Mod.  1:  Anon.,  7  Id. 

Moore,  .'54,  S.  C:  Can-  v.  Roberts,  5  B,  &  5.3. 

Ad.  78:  Skin  v.  Brook,  1  Id.  124.  (g)   Todd  v,  Gompe7-tz,  6  Dowl.  296. 

(6)  Nicholl  V.  Bromlei/,  a  Moore,  307;  2  (h)  Calvert  v.  Tondin,  5  Bing.  1;  2  Moo. 

B.  &  B,  4fJ4,  S.  C  :  Abbott  v.  Greenwood,  &  P.  1,  S,  C. 

QM.,2iur\%t,QQd:  seeCuppery.Dando,A  (i)  Anon.,   6   Mod.  212:  Lus/iingtun  v. 

Nev,  &  M.  335;  2  A.  &  E.  458;  1  H.  &  W.  Waller,  1  H.  Bl.  94. 

U.S.  C.  (j)  Piggoft  V.  Killick,  4  Dowl.  287;  1 

(f)  Capper  v,  Dando,  iihi  supra.  H.  &  W.  518,  S.  C.     In  the  report  of  this 

(d)  Birfri/etw?i6ev.  BoMd,5Nev.  &M.  fi21:  case  in  Dowling  the  warrant  is  stated  to 
1  H.  &  W.  ()12,  S.  C;  see  Partridge  v.  have  been  more  than  eleven  years  old; 
Frazer,  7  Taunt  307 ;  1  Moore,  .54,  S.  C.  sed  qua-re.     (See  1  H.  &  W.  518). 

(e)  Woollcif  V.  Jennings,  5  B.  &  C.  Kw;  [k]  LnsMngtm  v.  Waller,  1  H.  Bl.  94. 
7  D.  &  R.  824,  S,  C:  and  see  Stoveld  v.    See  form  of  the  rule,  Chit.  Forms,  32G. 


(JD  1  Jiulijnient  on  Warrant  of  Altorney. 


Hook  I r.  The  application.  f(fr  .such  leave  in  fonnded  npon  an  aj^idavitj 

AKTiv.  statin p  the  am sideration  for  the  warrant  of  (ittorney;  its  execu- 
Afii(i:»vit  in  tion ;  the  antount  remaining  due  to  the  plaintijf\l)^  and  alleffirig 
support  ot.  poKitireli/ [m)  that  the  defendant  wan  alive  at  a  certain  time 
therein  mentioned,  (n).  The  affiduvit  may  or  inuy  not,  it 
seems,  he  intitled  in  the  cause  in  which  tlie  judji^ment  is 
entered  u})  (o). 
It  must  shew  It  must  apjH'ar,  from  the  affidavit,  in  sup])Oi't  of  the  ap- 
'.Mi'V^r^"*'"  l>lication,  that  the  (K^fcndant  is  alive,  either  from  the  depo- 
nent  s  having  seen  him  alive,  or  otherwise,  l^ormerly,  hetore 
the  R.  //.,  4  W.  4,  r.  3,  (ante,  841),  it  must  have  a})peared 
from  the  affidavit  that  he  was  alive  upon  some  day  within  the 
term,  in  order  that  the  court  might  he  satisfied  that  he  was 
alive  on  the  day  to  which  the  judgment  would  have  relation ; 
and  even  where  the  affidavit  stated  the  defendant  to  have  been 
alive  on  the  essoign  day  of  term,  the  court  held  it  to  be  insuffi- 
cient, saying,  that  it  must  appear  from  the  affidavit  that  the 
defendant  was  alive  on  some  day,  in  full  term  (p).  Now,  how- 
ever, as,  by  that  rule,  all  judgments,  whether  interlocutory 
or  final,  shall  be  entered  of  record  of  the  month  and  year, 
whether  in  term  or  vacation,  when  signed,  and  shall  not  have 
relation  to  any  other  day,  the  affidavit  must  be  framed  without 
reference  to  that  doctrine  of  relation.  And  since  that  rule  it 
is  sufficient  in  all  cases  if  the  affidavit  shew  that  the  defend- 
ant was  alive  within  a  reasonable  time  before  the  day  on 
which  the  motion  or  application  is  made  {q).  As  to  what  is  a 
reasonable  time,  must  depend  upon  the  circumstances  of  each 
particular  case.  An  affidavit  that  the  defendant  was  alive  on 
the  8th  April,  the  term  commencing  on  the  15th,  was  held 
sufficient  (r).  And  in  another  case,  the  court  granted  a  rule 
moved  for  on  the  third  day  of  term,  upon  an  affidavit  stating 
that  the  defendant  was  alive  on  a  day  six  days  before  the 
commencement  of  the  term  (,?),  and,  in  another  case,  a  rule  was 
granted  where  the  defendant  had  last  been  seen  alive  above 
three  weeks  {t),  and  in  another  (m),  five  weeks  before  the 
application.  So  judgment  has  been  allowed  to  be  entered  up 
against  a  defendant  residing  in  Jamaica,  upon  an  affidavit  that 
he  was  alive  four  months  l^efore  (j/);  and  against  a  defendant 
at  Nice,  on  production  and  verification  of  a  letter  from  him, 
dated  thirteen  days  before  {z)\  and  against  a  defendant  in  New 
South  Wales,  upon  an  affidavit  stating  the  receipt  of  a  letter 
from  him,  dated  from  that  place  in  the  August  preceding,  the 
aj)plication  being  made  in  November  (a),  and  that  deponent 

(I)  Hulhe   V.  Pickerinfi^,    4  D,  &  R.  5;        {»•)  Robin/>on  v.  Lester,    3  Dowl,  531: 

2  B.  &  C.  555,  S.  C:    R.  H.,  2  W.  4.  r.  and  see  Cockman  v.  Hellier,  1  Bing.  Rep. 

73.  N.  C.  3;  4  M.  &  Scott,  487;  2  DowL  816, 

{rn\  V.   Hohson,  1  Chit.  Rep.  314:  S.  C. 

Juliet  V.  Harpe);  Id.  617  a.  (s)  Jordan  v.  Fan;  4  Nev.  &  M.  347;  2 

(n)  See  the  form  of  the  affidavit,  Chit.  A.  di  E.  437,  S.  C. 
Forms,  325.  (t)   Watts  v.  Bto7/,  4  Dow].  44. 

(o)  Davis  V.  Stanbun/,    3  Dowl.    440:        (.r)  Stoekes  v.  Willes,  13  Leg.  Obs.  29; 

Sttwerbi/  v.  Woodrojfe,  1  B.  &  Aid.  .567:  1  5  Dowl.  221,  S.  C;   and  see  Knell  v.  Joy, 

Chit.  315.  S.  C.    Poole   v.   Robberds,  Id.  4  Dowl.  6(l0:  1  H.  &  W.  670,  S.  C. 
568,  n.;  Erp.  G/egor//,  8  B.  &  C.  409.  (y)    Roivndell   v.    Powell,    Willes,    66: 

(p)  Eyles  V.  Warren,  4  M.  &  Sel.  174;  1  Vitrsey  v.  Pilkington,  2  Dowl.  4.52. 
Chit.  617,  S.  C:  Whittaker  v.  Whittaker,        (c)  Grantley  v.  Summons,  6  Dowl.  478. 
8  B.  &  C.  768:  Price  v.  Hughes,  1  Dowl.         (a)  Hopley  v.  Thornton,  2  D.  &  R.  12: 

448:     Willes    v.    James,    Id.  498:  Anon.,  and  see  Pemberton  v.  Browning,  2  Bing. 

4  Moore,  2 ;    Man.  Exch.  Prac.,  1st  ed.  204;  9  Moore,  389,  S.  C-  Johnsori  v.  Fry, 

504.  5  Dowl.  215 :  Holkam  v.  Plunkett,  B.  C,  2 

iq)  Jordan  v.  Fain;  4  Nev.  &  M.  407;  2  Jurist,  494. 
A.  &  E.  437,  S.  C. 
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then  verily  believed  him  to  be  still  alive.  So  judgment  has  Chap.  ir. 
been  allowed  to  be  entered  up  on  an  affidavit,  shewing-  that 
a  cheque  of  the  defendant's,  dated  thirteen  days  before  the 
application,  had  been  paid  in  the  interim  {h).  An* affidavit, 
stating  the  receipt  of  a  letter  from  the  defendant,  in  his  hand- 
writing, is  sufficient  evidence  of  his  being  alive  at  the  time  it 
bears  date  (c).  But  an  affidavit,  merely  stating  that  deponent 
saw  the  defendant,  is  not  enough,  unless  it  state  that  he  saw 
him  alive  (d).  And  where  the  affidavit  stated  merely  that  the 
deponent  was  told  by  the  defendant's  wife  that  her  husband 
was  living,  the  court  held  it  to  be  insufficient  (e).  It  is  in- 
sufficient, also,  for  the  deponent  to  swear,  that  he  believes  the 
defendant  to  be  alive  from  information  which  he  has  received, 
unless  he  also  swears  that  he  believes  the  information  to  be 
true  (/).  If  several  persons  join  in  the  warrant,  it  must  be 
sworn  that  they  are  all  alive  (g),  unless  the  warrant  be  joint 
and  several,  and  the  application  be  for  the  purpose  of  signing 
judgment  against  the  survivors  only  (h). 

In  sujDport  of  the  application,  as  already  observed,  there  Affidavit  of 
must  also  be  an  affidavit  by  the  attesting  witness,  stating  the  wune"s^in 
execution  of  the  warrant  of  attorney.     Even  though  the  at-  general  neces- 
testing  witness  refuses  from   malice  to   make  the  necessary  ^^^' 
affidavit,  the  court  will  not  grant  the  apj)lication  (i).     The 
circumstance  of  the  commissioner,  before  whom  the  affidavit 
that  the  party  is  alive  is  sworn,  being  the  attesting  witness, 
does  not  dispense  with  the  necessity  of  an  affidavit  by  him  of        • 
the  execution  of  the  warrant  (j).     An  affidavit  that  the  de- 
fendant had  recently  acknowledged  the  execution,  expressly 
for  the  purpose  of  enabling  the  plaintiff  to  enter  up  judgment 
without  being  at  the  trouble  of  sending  for  the  subscribing 
witness,  has  been  held  sufficient  by  the   Court  of  Common 
Pleas  (>[■);  though,  indeed,  the  Court  of  Queen's  Bench  have 
(decided  otherwise  (I),     If  the  attesting  witness   be   dead  or 
abroad  (m),  and  that  fact  be  substantiated  by  affidavit,  or  if 
he  cannot   be   found,  and  the  affidavit  state  the  endeavours 
which  have  been  made  to  find  him,  then  the  court  will  re- 
ceive secondary  evidence  of  the  execution  (n).     Where  the 
attesting  witness  was  the  clerk  of  the  attorney  who  prepared 
the  warrant,  the  want   of  his  affidavit  in  this  case  was  con- 
sidered sufficiently  supplied  by  that  of  his  master,  verifying 
the  handwriting  of  his  clerk  and  that  of  the  defendant,  and 
stating   that  the   former  had    absconded   and   could  not    be 
found  (o).     And  a  rule  was  obtained  to  enter  up  judgment 

(b)  Jaeobs  v.  Griffiths,  5  Dowl.  577.  officer  of  the  court.  {See  per  Williams,  J., 

(c)  Bidlake  v.  Carter,  MS..  E,  T.  1824:     Doe  Avenj  v.  Roe,  6  Dowl.  518). 

Sanders  v.  J(mes,  1  Dowl.  367'    Gray  v.  (j)  Field  v.   Bearcroft,  1  Dowl.  308;  2 

Withers,  4  Id.  63();  1  H.  &  W.  659.  S.  C.  C.  &  J.  217 ;  2  Tyr.  283,  S.  C 

(d)  Chell  V.  Oldjield,  4  Dowl.  629.  (k)  Laing  v.  Kaine,  2  B.  &  P.  85. 

(e)  MS.,   M.   1824:    v.  Hobson,  1  (/)  Jones  v.  Knight,  1  Chit.   Rep.  74.3: 

Chit.  Rep.  314.  Holiday  v.  Lord  Osford,  10  Leg.  Obs.  43(). 

(/)  Reeder  v.  Whip,  5  Dowl.  .}76.  See  Bagley's  Pract.  322. 

(g)  V.  Hobson,  1  Chit.  Rep  314.  (tn)  Taylor  v.  Leighton,  3  M.  &  Scott, 

{h)  See  Jordan  v.  Farr,  2  A.  &  E.  437;  423;  2  Dowl.  746,  S.  C. 

i  Nev.  &  M.  347,  S.  C-  v.  Hobson,  l'  (m)    Young   v.  Showier,   2  Dowl.  556; 

"hit  314;  Barnes,  53.  Waring  v.  Bowles,  4  Taunt.  132:  Janes  v. 

(i)  Mills   V.  M'Donoughoo,  1   H.  &  W.  Knight,  1   Chit.  Rep.  743  :   and  see  Ap- 

184.    But  the  attesting  witness  may  be  pleton  v.  Bond,  Id.  744. 

jompelled  to  prove  the  execution  of  the  (o)  Young  v.  Showier,  2  Dowl.  556. 
warrant ;  at  least,  if  he  be  an  attorney  or 


cm 


Jiitlyment  on  Warrant  of  Attorney. 


Hook  ii. 
Part  iv. 


The  original 
"Warrant  must 
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ing. 


The  Affidavit 
must  shew- 
that  a  Debt 
exists. 


Alien  Enemy. 


Consequences 
of  signing 
Judjjment 
without 
leave. 


wlu'ii  thi'  atti'stiiii^''  witiU'HH  to  tlic  cxcciitioti  ol"  tlif  waiTant 
was  (lead,  and  to  |n-<)vc'  tlic  oxccution,  an  aflidavit  Avas  niadohy 
one  of  tlie  plaintiirM  vcrifyint'-  i\\v  handwiitin;^;  of"  tlif  wit- 
lU'ss  (;(>).  ■  TIk'  court  will,  liy  rule,  eoin])el  the  atteHtini^^ 
AN  iliU'SH  to  Kwear  to  the  execution,  at  all  events,  if  he  be  jui 
otHcer  of  the  court(7).  The  production  of  an  office-copy  of 
the  affidavit  of  the  (lue  execution  of  the  waiTant  at  the  time  it 
was  filed,  if  it  was  so,  will  he  sufficient  (r).  If  thcMlefendaiit 
he  a  niaiksman,  it  seems  that  the  affidavit  should  state;  that  the 
warrant  was  read  over  to  hiin  hefore  execution  (.v).  It  must  he 
observed,  however,  that  as  this  is  a  mere  matter  of  practice,  if  a 
judi^c  allows  judf^ment  to  he  signed  on  other  evidence,  without 
the  affidavit  of  the  attesting-  witness,  such  judgment  will  iKjt 
afterwards  he  liable  to  be  set  aside  merely  on  account  of  that 
deficiency  (t). 

It  may  liere  be  added,  that  even  where  the  warrant  of  at- 
torney is  in  the  hands  of  the  defendant,  the  court  will  not 
allow  the  plaintiff"  to  enter  up  judgment  on  a  copy,  though 
in  the  defendant's  handwriting  (?/).  The  proper  course,  in 
such  a  case,  appears  to  be  to  apply  for  a  nile,  calling  on 
the  defendant  to  shew  cause  why  he  should  not  produce  the 
original  in  court  for  the  purpose  of  having  judgment  entered 
•on  it  {u). 

The  consideration,  and  the  sum  remaining  due,  are  usually 
sworn  to  by  the  plaintiff  himself  in  the  affidavit  used  on  this 
occasion.  And,  if  not  sworn  to  by  the  plaintiff  himself,  it 
seems  that  there  must  be  an  affidavit  stating  why  not  {x). 
Where  the  plaintiff  was  a  lunatic,  an  affidavit  of  the  debt 
being  unpaid,  made  by  a  person  Avho  had  received  the  interest 
due  upon,  it  for  the  last  three  years,  was  deemed  sufficient  [i/) ; 
and  an  affidavit  b}^  the  plaintiff 's  attorney,  swearing  to  the  con- 
sideration and  the  money  remaining  unpaid,  and  that  he  has  been 
employed  in  managing  the  money  and  paying  over  the  interes-t, 
has  been  admitted  as  sufficient,  without  any  affidavit  by  the 
plaintiff  himself  (^).  Where  the  warrant  was  given  to  secure 
the  doing  of  an  act,  as  the  re-transfer  of  stock  on  demand,  the 
court  refused  leave  to  enter  up  judgment  on  it  on  proof  of  a 
demand,  made  while  defendant  was  insane  («). 

Where  it  appeared  by  the  plaintiff"'s  affidavit  that  she  Avas 
then  resident  in  an  enemy's  country,  the  Court  of  Common 
Pleas  refused  to  give  leave  to  enter  up  the  judgment  {b). 

Although  judgment  hai:)pen  to  be  entered  up  without  the 
leave  of  the  court  or  a  judge  Avhen  necessary,  yet  it  seems 
that  none  but  the  defendant  himself  can  object  to  the  irre- 
gularity (c). 


{p)  Constable  v.  Wren,  3  M.  &  Scott, 
210  a  :  and  see  Taylw  v.  Leighton,  Id, 
423;  2  Dowl.  74(i. 

(q)  Clark  v,  ElwicJc.  1  Str.  1 :  Caffin  v. 
Idle,  M.,3  G.  4,  K.  B.:  Tidd,  9th ed.  554: 
Milie  V.  M'Donoughoo,  1  H.  &  W.  184: 
see  Doe  Avery  v.  Roe,  6  Dowl.  518,  per 
Williams,  J. 

(>•)   Webb  V.  Webb.  4  Dowl.  500. 

(s)  James  v.  Harris,  6"  Dowl.  184. 

{t)  Weller  v.  Crampton,  at  Chambers, 
27th  September,  IH'M),  coram  Maule,  B. 

{It}  Anon.,  M.  1838,  B.  C.:Littledale,J., 


2  Jurist,  944. 

(J?)  Anon.,  M.  1838,  B.  C. :  Littledale,  J,, 
2  Jurist,  1067. 

(?/)  Coppendale  v.  Sunderland,  Barnes,  42. 

(s)  A.^hman  v.  Bawdier,  2  C.  &  M.  212; 
4  Tyr.  84,  .'f.  C. 

(a)  Capper  v.  Dando,  2  A.  &  E.  458;  4 
Nev.  &  M.  .335;  1  H.  &  W.  11,  S  C. 

(b)  Be  Lunei-ille  v.  Fhillips,  2  New  Rep. 

97. 

(C-)  Jones  V.  Jones,  1  D.  &  R.  558:  and 
see  Walker  v.  Harris,  ante,  691. 
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Judgment,  how  Signed,  S^c.']    Enter  an  aj^pearance  for  tlie     Chap.  u. 
defendant.     Make  an   incipitur  of  the  declaration   on  plain  j^^^entT 
oa/per,  and  an  incipitur  on  a  roll,  which  you  will  get  at  the  how'signed, 
master'' s  office.     Take  these,  and  the  warrant  of  attorney,  to  one  ^^• 
if  the  masters,  who  will  sign  the  judgment,  and  file  the  war- 
rant (e).    If  judgment  he  signed,  and  leave  of  the  court  or  a  judge, 
mnex  the  ride  or  order  to  the  incipitur,  on  plain  paper,  when, 
fou  take  it  to  the  master  to  sign  judgment.     There  is  no  occa- 
>ion  to  tax  tlie  costs  of  signing  judgment,  because  they  are 
I  fixed   sum,  which   cannot   be   reduced  (/).     No  judgment 
;an  be  signed  upon  any  warrant  authorizing  an  attorney  to 
confess  judgment  without   such  warrant  being  delivered  to 
md  filed  by  the  master,  who  is  to  file  the  same  in  the  order 
n  which  they  are  received  {^g).     It  is  prudent,  and  indeed 
isual,  to  docket  tlie  judgment  immediately,  for  the  reasons 
nentioned  ante,  837,  338,  particularly  if  the  warrant  of  at- 
;orney   be   given  to  secure  the  payment  of  an  annuity,   or 
)f  money  by  instalments,  or  the  like  {Ji), 

If  a  bond  have  been  given  with  a  warrant  of  attorney,  the  Form  of 
leclaration  is  made  out  in  debt  on  bond ;  if  not,  it  is  usuall}^  it"mil^r^ur- 
nade  out  on  a  mutuatus.  But,  in  all  cases,  the  warrant  of  at-  sue  the  War- 
orney  must  be  strictly  pursued,  in  entering  up  the  judgment ;  ^a'^^- 
hereto  re,  if,  on  a  warrant  to  enter  up  judgment  in  debt  on 
)ond,  judgment  be  entered  up  in  debt  on  a  mutuatus,  the  court 
vill  set  it  aside  as  irregular  («).  So  a  general  warrant  given 
)y  a  person  who  afterwards  became  insolvent,  was  held  not  to 
luthorize  the  plaintiff  to  enter  up  a  special  judgment  against 
lis  future  effects  {k).  Or  if  a  warrant  be  given  to  confess  a 
udgment  of  a  particular  term  or  day,  judgment  cannot  be 
:ntered  up  of  any  other  term  or  da}^  {I).  So,  upon  a.  joint 
varrant  of  attorne}^  given  by  two,  judgment  cannot,  in  general, 
)e  entered  up  against  one,  even  after  the  death  of  the  other  («z). 
50,  a  warrant  given  by  one  of  two  executors  will  not  author- 
ze  the  plaintiff  in  entering  up  judgment  against  both  (n). 
Vlso,  where,  on  a  warrant  of  attorney  given  to  an  executor, 
udgment  was  entered  up  in  vacation  as  of  the  previous  term, 
vhen  the  testator  himself  was  alive,  the  court  set  it  aside  for 
rregularity  (o).  Yet,  where  a  judgment-creditor  applied  to 
let  aside  a  judgment  and  execution  against  the  debtor,  upon 
lie  ground  that  the  judgment  was  entered  up  against  the  de- 
fendant by  a  different  christian  name  from  that  signed  to  the 
varrant  of  attorney,  the  court  refused  even  a  rule  nisi  (p). 
But  this  was,  probably,  on  the  ground  that  a  mere  formal 
)bjection  cannot  be  taken  advantage  of  by  third  parties  (q). 

The  warrant  of  attorney,  as  already  mentioned,  (ante,  682),  Eifectof  Re- 
mthorizes  the  attorney  to  execute  a  release  of  errors;  and  if  ^^^^  "  "' 
;he  defendant,  notwithstanding,  bring  a  writ  of  error  upon 

(e)  See   the  form  of  the  entr3%   Chit.        (7<)  Burtm  v.  Mardln,  1  T.  R.  80;  de- 
forms, 326  cided  before  the  7  G-  4,  c.  57- 

(/)  See  per   Pattesm,  J.,    Griffiths    v.        [1]  Ante,  G7H.  692. 
Liversedge,  2  Dowl.  143.  (m)  Gee  v.  Lane,  1.5  East,  592:  ante,  G88. 

(g)  R.  M.,  42  G.  3 :  R.  M.  43  Geo   3.  C.        (n)  Ehvell  v.  Quash,  1  Str.  2(». 
P.,  R   M.,  43G.  3,  Exch. :  see  ante,  691.  (o)  Gainsboroughv.  FeUyard,2 Str.  1121: 

{h)  See  the  form  of  the  register,  Chit.  a)7te,GHH. 
Porms,  a34,  {p)  MS.,  M.  1815. 

(»)  Paris  V.  Wilkinson,  8  T.  R.  153.  («)  See  ante,  &d\. 
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Hook  II.     the  judgment,  or  ii|»()ii  a  jiul^ment  in  scire  foxias  io  YQ\\\e 
"^"^  '^'     that  judi^iru'iit  (>•),  the  court,   upon  application,   wouM   pro- 
bahlj  (juash  the  writ. 

3.  Execution^  &^c. 

n  Kxeciition,       In  noticing  («w?«,  002,  60.3,  &c.)  the  practice  as  to  wlie^i 
^^'  the  judij^nient   may    he   signed,  we  have   mentioned   several 

When  it  may  points  as  to  the  execution  thereon.  As  soon  as  judgment 
issued.  jj^  signed,  the  phiintiff"  may  immediately  sue  out  execu- 
tion as  in  ordinary  cases,  if  he  l)e  at  liberty  to  do  so  by  the 
terms  of  the  defeasance.  A  writ  of  execution,  however,  may 
be  sued  out  before,  but  it  cannot  be  executed  until  on  or  after, 
the  day  specified  for  that  purpose  in  the  defeazance  (6-).  In 
some  cases,  where  the  warrant  of  attorney  is  given  to  indem- 
nify the  plaintiff"  against  the  payment  of  a  debt,  judgment  may 
be  signed,  and  execution  issued,  before  he  has  jjaid  it  {t).  if 
the  defeazance  state  that  a  demand  must  be  made  before  exe- 
cution issued,  such  demand, must  be  made  accordingly  (w^ 
and  upon  a  person  capable  of  giving  a  substantial  answer  {v). 
For  what  If  the  plaintiff  be  guilty  of  any  excess  in  the  amount  for 

Amount,  and  which  he  ought  to  have  levied,  the  court  or  a  iudge  will  either 
for  Excess.  Set  aside  the  execution  (^),  or  in  case  of  a  mistake  refer  it  to 
one  of  the  masters,  or,  if  necessary,  to  a  jury,  to  ascertain  for 
what  sum  the  execution  ought  to  stand ;  and  an  action  might, 
perhaps,  be  supported  against  the  plaintiff  (j/).  Where  a 
warrant  of  attorney  was  given  for  securing  the  payment  of  an 
annuity,  and  upon  default  made  in  the  payment  of  the  annuity 
the  plaintiff  sued  out  execution  and  arrested  the  defendant  for 
the  amount  of  the  penalty,  the  court  set  aside  the  execution, 
and  ordered  the  defendant  to  be  discharged,  as  the  defeazance 
authorized  the  plaintiff  to  take  out  execution  merely  for  the 
arrears  (^?).  The  plaintiff,  in  such  a  case,  should  sue  out  exe- 
cution for  the  amount  of  the  penalty,  because  the  writ  ol 
execution  must  strictly  pursue  the  judgment  {a),  but  should 
indorse  it  to  levy  the  amount  of  the  arrears  only.  But  where 
a  w^arrant  of  attorney  w^as  given  for  the  payment  of  money  by 
instalments,  and  by  the  terms  of  the  defeazance  the  plaintiff 
was  to  be  at  liberty  to  enter  up  judgment  immediately,  "  but 
no  execution  to  be  issued  until  default  made  in  payment  of  the 
said  sum  of  1,402/.  18.?.  8c?.  with  interest  as  aforesaid,  by  the 
instalments  and  in  the  manner  hereinbefore  mentioned;"  the 
court  held  that  the  plaintiff,  upon  a  fair  construction  of  the 
above  terms  of  the  defeazance,  was  at  liberty  to  sue  out  and 
execute  a  writ  of  execution  for  the  entire  sum,  upon  default 
in  payment  of  any  one  of  the  instalments  (5).  In  such  or 
similar  cases,  where  the  sum  secured  by  the  warrant  is  payable 

(r)  Baddelep  v.  Shafto,  8  Taunt.  484  :  (x^  See   Tilby  v.   Best,   16    East,   163: 

see  ante.  68:    and  see  also  Best  v.  Gom-  Amery  v.  Smalridge,  2  W.  Bla.  760:  see 

pertz,  2  Dowl.  395.  a)Ue,  417,  618. 

is)  MS.,  M.  1814  :  see  Hardw.  270.  (y)   Wentu-orth  v.  Bullen,  9  B.  &  C.  840, 

(t)  Barber  v.  Barber,  3  Taunt.  465:  and  (s)  Tilby  v.  Best,  16  East,  163. 

see  ante,  692,  (a)  See  ante,  400. 

(M)  NichoU  V.  Bromlei/,  5  Moore,  307;  2  (b)  Leveridge  v.  Foriy,  1  M.  &  Sel.  706: 

B.  &  B.  464,  S.  C;  ante,  693.  and  see  Rose  v.  Tomblinson,  3  Dowl.  4.1. 

(v)  Capper  v.  Dando,  1  H.  &  W.  11  ;  4  ante,  678:  Gowlett  v.  Hanfvrth,  2  "W.  Bla. 

Nev.  &  M.  335  :  2  A.  &  E.  4.--8,  S.  C.      A  957. 
demand  on  a  lunatic  would  not  do.    (Id.) 
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)y  instalments,  and  default  is  made,  the  defendant  may  he     Chap.  u. 
aken  (c)  or  charged  in  execution  for  each  of  those  defaults  ~  ' 

IS  they  are  made,  without  any  leave  of  the  court  or  a  judge  {d). 
N\\QVQ  a  warrant  of  attorney  made  no  mention  of  interest  on 
he  principal,  but  the  defeazance  did,  the  court  allowed  exe- 
ution  to  be  issued  for  the  principal  and  interest  (e).  Interest 
i  £4  per  cent  may  now  in  all  cases  be  levied  from  the  date  of 
he  judgment  under  the  \  S^'  2  V.  c.  110,  s.  17. 

As  to  how  far  an  execution  under  a  warrant  of  attorney  is  i"  <^.ase  of 
ir  is  not  available  in  case  of  the  bankruptcy  or  insolvency  of  &c?  ^^^^^' 
he  defendant,  see  ante,  432,  433,  &c. 

Although  a  warrant  of  attorney  be  given  to  secure  the  pay-  Suogestions 
nent  of  an  annuity,  or  of  a  sum  of  money  by  instalments,  or  ^nd  ^scf^Fa 
he  like,  it  seems  a  scire  facias  is  not  necessary,  previous  to  under  8  &  9 
uing  out  execution  for  every  periodical  payment  or  instalment,  ^neJjg^arv 
s  would  be  the  case  if  a  bond  only  had  been  given ;  foT  it  has 
leen  decided  in  several  cases  in  the  Court  of  Common  Pleas  (/), 
nd  it  seems  also  to  be  the  opinion  of  the  Queen's  Bench  {g), 
hat  the  stat.  8c^  9    W.  3,  c.  11,  s.  8,  which  requires  sugges- 
ions  of  breaches  and  the  scire  facias  in  such  cases  (7i),  does 
lot   extend  to   warrants  of  attorney  to  confess  judgment  on  a 
lutuMus,  even  when  given  merely  as  a  collateral  security  with 
bond  (z). 

Also,  in  other  cases,  by  an  express  stipulation  in  the  war-  Agreement  to 
Eint  of  attorney,  a  scire  facias  to  revive  the  judgment  may  be  scTra.^  ^'^^ 
nnecessary,  incases  where  it  would  otherwise  be  required  (/^). 

(c)  See  Atkinson  v.  Baynton,  1  Hodg,  7;     2  W.  Bl.  845. 

Bing.  N.  C,  444.  (g-)  MS.,   E.   1814:    and    see   Tilb;/    v. 

(d)  Davis  v.  Gompertz,  2  Dowl.  407.  Best,  l(j  East,  163. 

(ej  Shipton  v.  Shiptun,  I  Dowl.  518.  (/»)  See  post,  Ch.  4,  Sect.  3,  p.  723. 

(/)  Shaw   V.   Marquis  of  IVorvester,   6  {i)  Austo-burj/ \,  Morgan,  2  Taunt.  195: 

ing.  385;  4  Moo.  &  P.  21,  S.  C-  Auster-  see  per  Littledale,  J,,  in  James  v.  Ttwnuis, 

try  V.   Morgan,  2  Taunt.   195:    Cox  v.  5  B.  &  Ad.  41. 

:odbard,3  Id.  74:  Kinnersleyv.  Mussen,  (k)  Ante,  6'J8. 

Id.  264 :    and  see  Howel  v.  Hanfurth, 
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CHAPTER  III. 


JUDGMENT  BY  DEFAULT. 


Book  ri. 
Part  iv. 

AVhat,  and  in 
what  Cases. 


Nil  dicit. 

Non  sum  in- 
formatus. 


Default  at 
Trial. 


Default  as  to 
Part  Of  the 
Cause  of 
Action. 


What,  and  in  what  Cases,  700. 
When  Signed,  701. 
Hoiv  Signed,  702, 
Costs  of,  id. 
Execution  on,  703. 


Setting  aside  or  Waiving  irre- 
gular Judgment,  703. 

Setting  aside  regular  Judgment 
on  Terms,  705. 


What,  and  in  what  Ca^es.~]  WHEN  a  defendant  hath  a  day- 
certain  given  him  in  court,  and  is  then  demandable,  and  being 
demanded  doth  not  appear,  tlie  court  tliereupon  give  judgment 
against  him  by  default  («). 

The  defendant  allows  judgment  to  go  by  default,  either  in- 


tentionally, 


or  through 


mistake   or   neglect :    intentionally. 


where  he  has  no  merits,  or  when  he  does  so  according  to  a  pre- 
vious agreement  with  the  plaintiff;  through  mistake,  when 
he  puts  in  a  plea,  or  rejoinder,  &c.,  so  infonnal  or  defective, 
that  it  is  treated  as  a  nullity  ;  and  through  neglect,  when  per- 
haps he  has  merits,  but  he  neglects  to  plead,  rejoin,  &c.,  within 
the  time  limited  by  the  rules  of  court  for  that  purpose.  This 
is  also  an  implied  confession  of  the  action. 

Judgment  by  default  is  either  by  nil  dicit,  that  is,  where 
the  defendant  is  stated  to  have  appeared,  but  to  have  said  no- 
thing in  bar  or  preclusion  of  the  action  ; — or  by  nmi  sum  in- 
formatus,  where  he  is  said  to  appear  by  attorney,  but  the  at- 
torney says  that  he  is  not  informed  by  the  defendant  of  any 
answer  to  be  given.  The  latter  is  used  only  in  cases  w^here 
judgment  is  entered  in  pursuance  of  a  previous  agreement  be- 
tween the  parties  ;  the  former,  where  the  defendant  has  not 
pleaded  within  the  time  limited  by  the  rules  of  the  court,  or 
in  a  proper  manner,  or  Avhere  he  has  pleaded  some  plea  not 
adapted  to  the  nature  of  the  action  or  circumstances  of  the 
case,  or  the  like  {h).  As  to  judgment  for  want  of  a  plea,  and 
where  the  plea,  from  some  irregularity  in  the  form  of  it,  or  in 
the  manner  or  time  of  pleading  it,  may  be  treated  as  a  nullity, 
see  ante,  165  to  170,  &c.  As  to  judgment  for  want  of  a  re- 
joinder, rebutter,  &c.,  see  ante,  197,  198. 

If  the  defendant  make  default  at  the  trial,  this  is  not  such  a 
default  as  wdll  entitle  the  plaintiff  to  sign  judgment  ;  but  he 
must  proceed  regularly  to  verdict  and  judgment,  in  the  same 
manner  as  if  the  action  were  defended. 

Where  judgment  by  default  is  signed  as  to  part,  and  issue  is 
joined  as  to  the  residue,  a  special  venire  is  always  awarded,  tan 
ad  triandum  quam  ad  inquirendum,  as  well  to  try  the  issue  a; 
to  inquire  of  the  damages  ;  and  the  jury  who  try  the  issue,  ii 
that  case,  assess  the  damages  for  the  whole  (c). 

(a)  Morice  v.  Green,  3  Salk.  213.  (t)  11  Co.  5.    See  the  form  of  the  awar 

(6)  See  forms  of  judgment  by  7i(m  sum    of  the  venire.  Chit  Forms,  44. 
infnrmntu^^  Chit.  Forms,  333. 
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So,  where  there  are  several  defendants,  if  some  let  judgment     chap.  m. 
go  by  default,  and  others  plead  to  issue,  a  similar  special  venire  as  to  some  of 
should  be  awarded,  and  the  jury  who  try  the  issue  should  assess  several  De- 
the  damages  against  all  the  defendants  (<i).     But  in  actions  ^^"^^"'^'''' 
where  the  plea  of  one  defendant  enures  to  the  benefit  of  all,  as 
in  actions  upon  contracts  (e),  if  the  plaintiff  fail  of  obtaining  a 
verdict  against  those  who  have  pleaded,  he  cannot  have  da- 
mages assessed  against  the  others  who  let  judgment  go  by  de- 
fault ;  for  the  contract  being  entire,  the  plaintiff  must  succeed 
against  all  the  defendants  or  none  (/).     In  actions  ex  delicto, 
on  the  contrary,  if  the  plaintiff  do  not  succeed  against  the  de- 
fendants who  plead,  he  may  still  have  his  damages  assessed 
against  those  who  allowed  judgment  to  go  by  default  {g),  (un- 
less the  plea  of  those  who  pleaded  prove  that  the  plaintiff"  could 
have  no  cause  of  action  against  any  of  them  (Ji)  ),  for  the  tort 
is  several,  as  well  as  joint  {i). 

Judgment  by  default  is  interlocutory  in  assumpsit,  covenant,  TheJudg- 
trespass,  case,  and  replevin,  Avhere  the  sole  obiect  of  the  action  ?"!"V  ^'f " 

^        L        '  7  I  ?  o  ^  int6rlocutory 

is  damages  ;  but  in  debt  and  ejectment,  damages  not  being  the  or  final. 
principal  object  of  the  action,  and  those  usually  recoverable 
not  being  of  sufficient  consequence  to  warrant  the  expense  of 
executing  a  writ  of  inquiry,  the  plaintiff  usually  signs  final 
judgment  in  the  first  instance.  But  even  in  debt  the  plaintiff 
must,  as  we  shall  hereafter  see,  in  some  instances  in  actions  on 
bonds,  execute  an  inquiry  ;  and  sometimes,  though  not  neces- 
sary, it  may  be  advisable  for  him  to  execute  it  {h). 

When  Signed.~]  Judgment  for  want  of  a  plea  cannot  be  When  signed. 
signed  until  the  defendant  is  fully  before  the  court.  And  if  it 
be  signed  without  an  appearance  entered,  it  is  a  nullity,  and 
cannot  be  cured,  even  by  laches  of  the  defendant  {I).  Therefore, 
in  bailable  actions,  before  the  passing  of  the  act  for  abolishing 
arrest  on  mesne  process,  &c.  (1  c^'  2  F.  c.  110),  if  the  defendant 
had  not  perfected  bail,  the  plaintiff  could  only  proceed  against 
the  sheriff,  or  upon  the  bail-bond,  to  comjDcl  an  appearance  by 
perfecting  bail ;  but  in  non-bailable  actions,  if  the  defendant 
had  not  entered  an  apj)earance  within  the  time  limited  for  that 
pui*pose  by  the  rales  of  the  court,  the  plaintiff  might  do  it  for 
him  in  pursuance  of  the  statute,  and  afterwards  sign  judgment 
by  nil  dicit,  if  the  defendant  had  not  pleaded  within  the  time 
allowed  him  for  that  purpose  (m)  ;  and  as  all  personal  actions 
must  now  be  commenced  by  writ  of  summons  (n),  except  in 
case  of  proceeding  against  insolvents  under  the  85th  section  of 
the  1  S^'  2  V.  c,  110  (o),  the  plaintiff  may  now,  it  seems,  in  all 
cases,  enter  an  appearance  for  the  defendant,  and  sign  judgment 
as  in  ?ion-bailable  actions  before  the  act  1  S^  2  V.  c.  110.  It  may 
be  as  well  here  to  refer  to  the  preceding  volume  of  this  Work, 

(d)  11  Co.  5:  Dicker  v.  Adams,  2  B.  &  P.        (g)  Jones  v.  Han-is,  2  Str.  1101 :  Cress;/ 
163.    See  the  form  of  the  award  of  the    v.  Webb,  Id.  1222. 

venire.  Chit.  Forms,  44.  (h)  Brings  v.  Benger,  2  Ld.  Raym.  1372: 

(e)  Porter  v.  Harris,  1  Lev.  63:  Bouter    1  Str.  610,  S.  C;  8  Mod.  217. 

V.  Ford,  1  Sid.  76:  Ca.  Pr.  C.  B.  107:  Pr.  (i)  See  form  of  judgment  in  such  a  case, 

Reg.  102:  Hantmy  v.  Smith,  3  T.  R.  662.  Chit.  Forms,  33.3. 

(/)  Aliter  in  some  eases,  as  in  another  (k)  See  post,  710. 

action  after  plea  in  abatement  for  non-  {I)  Robarts  v.  Sputr,  3  Dowl.  551. 

joinder,  {ante,  651),  or  in  action  against  (m)  Ante,  Vol.  1.121. 

executors  or  administrators  (po*0.    See  (n)  1  &  2  V  c.  110,  s.  2. 

a  form  of  iudgment  in  such  a  case.  Chit.  (o)   Tumor  v.  Darnell,  7  Dowl.  346 ;  5 

Forms,  333.  M.  &  W.  28,  S.  C. 

d2 


70''2  Judgment  by  Default. 

Hook  fi      nn.  TG5,  197,  108,  as  to  when  the  plaintiff  may  nin^n  jiid^nnent. 
'*^"'''  '^'    lie  cannot,  in  ^^eneial,  do  so  for  want  of  a  ])]«!a  before  thi* 
How  Signed,    time  for  j)lea(lin^  is  out.     The  judu;nient  may  he  signed   in 
vacation  (/>),  ])ut  not  on  a  dies  non  (q). 

How  Sifjncd.']  After  entering  an  appearance  for  the  de- 
fendant^ (if  none  has  been  already  entered  {r)),  then,  if 
your  judi^nient  is  to  be  interlocutory  merely  (.?),  make 
an  inci])itur  of  your  declaration  on  plain  paper,  and  an 
incipitur  on  a  roll,  which  you  may  get  at  the  master's  office;  take 
them  to  one  of  the  masters,  and  he  will  sign  the  judgment  {f). 
Having  signed  interlocutory  judgment,  you  may  proceed  to 
sue  out  and  execute  your  torit  of  inquiry,  or  obtain  a  rule 
to  compute,  (as  the  case  may  be),  as  directed  in  the  next  Chapter. 
If  your  judgment  is  to  be  final  {ante,  701),  mahean  incipitur 
of  your  declaration  on  plain  paper,  and  <3wincipitur  on  the  roll; 
take  the  judgment  paper  and  roll  to  one  <^  the  masters,  and  he 
will  sign  judgment,  and  tax  the  costs,  and  mark  them  on  the  judg- 
ment paper  (u).  If  the  defendant  has  appeared  by  himself  or  his 
attorney,  give  the  usual  one  day^s  notice  before  taxing  the  costs,  as 
directed  post,  Book  IV.  Part  I.  Ch.  31,  title,  "  Costs.""  No  rule 
for  judgment  is  necessary  in  this  case.  If  judgment  is  to  be 
signed  for  want  of  a  rejoinder  or  rebiitter,  &c.,  to  a  repli- 
cation, or  surrejoinder  to  a  plea  to  the  whole  cause  of  action, 
this  being  deemed  an  abandonment  of  the  plea,  the  plaintiff 
strikes  out  all  the  previous  pleadings,  and  signs  judgment  as 
for  want  of  a  plea  ( «). 
Entry  of.  By  R.  H.,  4  W.  4,  r.  3,  "  all  judgments,  whether  inter- 

tm!c^  ^"^°        locutory  or  final,  shall  be  entered  of  record  of  the  month  and 
year,  whether  in  term  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day ;  provided  that  it  shall  be  com- 
petent for  the  court  or  a  judge  to  order  a  judgment  to  be  en- 
tered nunc  pro  tunc^\y^. 
Continuances       Formerly,  in  the  Queen's  Bench,  after  judgment  by  default, 
unnecessary.    ^^^  ^  ^,j,^^  ^£  inquiry  awarded,  subsequent  continuances,  if 
any,  were  required  to  be  entered  on  the  roll  {z),  but  not  so  in 
the  Common  Pleas  (a);  and  now  by  rule  of  all  the  courts  of 
H.  T.,2  JV.  4,  r.  105,  "  after  judgment  by  default,  the  entry 
of  any  subsequent  continuances  shall  not  be  required." 
Costs.  Costs.']  The  plaintiff  is  entitled  to  his  full  costs,  upon  j  udg- 

ment  by  default,  in  all  cases  where  he  would  be  entitled  to 
damages  if  he  obtained  a  verdict,  by  the  stat.  Gloucester  (b)  ; 
and  this,  although  the  damages  given  by  the  inquest  upon  the 
writ  of  inquiry  be  less  than  405. ;  for  the  statutes  upon  that 
subject  extend  to  damages  given  by  a  jury  only,  and  not  to 
those  given  by  an  inquest.  {See  post.  Book  IV.  Part  I.  Ch.  31, 
title,  ^'Costs'').     If  there  be   two  counts  on  distinct  causes 

(p)  R.  T.,  29  Car.  2,  r.  5.  ment  by  default  is  only  as  to  part  or 

{q)  Harrison  \.  Smith,  9  B.&i  CTes,2i3,  by  one   defendant.     (Chit.    Forms,    69, 

(V)  See  Chit.  Forms.  I/.     An  appear-  70). 
ance  is  so  absolutely  requisite  that  an  in-        (u)  See  the  form  of  the  entry  of  judg- 

terlocutory  judginent  signed  without  it  ment  in  debt,  &c..  Chit.  Forms,  329. 
would  be  a  nullity.  {Roberts  v.  Spurr,  3        ix)  Petre  v.  Fitzroy,  5  T.  R.  152. 
Dowl.  551  i.  (v)  See  this  rule  noticed  ante,  Vol.  I. 

(5l  Ante,  701.  341. 

(t)  See  the  various  forms  of  the  entries        (s)  Hei/don's  case,  11  Coke,  Rep.  6  h. 
of  judgment  by   default.   Chit.  Forms,        (a)  Tidd,  9th  ed.  678. 
328  to  333.    And  see  the  form  of  the  jury        [b)  Post,  Book  IV.  Part.  I.  Ch.  3. 
process  in  these  latter  cases,  where  judg- 
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©f  action,  and  the  defendant  lets  judgment  go  by  default  as  Chap.  ut. 
to  one,  and  obtains  a  verdict  on  tlie  other,  the  plaintiff  is 
entitled  to  costs  on  the  former,  and  the  defendant  on  the 
latter  (c).  If  there  be  two  defendants,  however,  one  of 
whom  pleads,  and  the  other  suffers  judgment  by  default,  if 
the  plea  pleaded  be  a  complete  bar  to  the  action  as  against 
both  defendants,  it  seems  the  plaintiff  cannot  have  his  costs 
against  the  defendant  who  suffered  judgment  by  default  {d). 
Therefore,  where  two  of  the  three  joint  covenantors  suffer 
judgment  by  default  on  counts  on  several  deeds,  and  the  third 
defends  and  succeeds  on  some  counts,  the  plaintiff  cannot 
hold  his  judgment  on  those  counts  against  the  other  two;  and, 
in  such  case,  it  has  been  held,  that  neither  party  is  entitled  to 
his  costs  on  the  couj^b  on  which  the  plaintiff  fails  (e).  But 
where,  in  an  aciioi^^^^sumpsit,  one  defendant  suffered  judg- 
ment by  default,  a^^^e  other  obtained  a  verdict,  it  was  held, 
that  he  who  obtainedH^he  verdict  was  entitled  to  his  costs  (/). 
And,  in  actions  ex  delicto,  the  plaintiff  may  retain  his  judg- 
ment against  the  defendant  who  suffered  judgment  by  de- 
fault {g\  but  the  defendant  who  succeeds  is  entitled  to  his 
costs  0i),  (See  further,  post.  Book  IV.  Part  I.  Ch.  31,  title, 
"Costs."). 

Execution.~\  The  execution  on  a  judgment  by  default  is,  in 
general,  the  same  as  in  ordinary  cases  {i).  In  the  case  of  bank- 
ruptcy, however,  sometimes  the  plaintiff,  on  a  judgment  by 
default,  cannot  avail  himself  of  it  to  the  prejudice  of  other  cre- 
ditors {k).  In  actions  of  debt,  within  the  statute  8  (^  9  W.  3, 
c.  11,  s.  8,  such  as  on  a  bond  for  the  performance  of  covenants, 
for  the  payment  of  money  by  instalments,  or  of  an  annuity,  or 
the  like(  I),  if  the  defendant  suffer  judgment  to  go  by  default, 
although  in  strictness  this  is  a  j^jzaZ  judgment,  and  entered  up 
for  the  entire  penalty  of  the  bond,  yet  the  plaintiff  cannot  sue  Execution, 
out  execution  for  the  sum  recovered  by  the  judgment,  but  he 
must  suggest  breaches  upon  the  roll,  from  time  to  time,  as  they 
occur,  and  execute  a  lorit  of  inquiry,  in  order  to  assess  da- 
mages on  them  {m). 

Setting  aside  or  waiving  irregular  Judgment.']  If  the  judgment  setting  aside 
itself  be  irregularis/  signed,  or  if  any  of  the  previous  proceedings  o^  waiving 
upon  the  part  of  the  plaintiff  be  irregular,  and  the  irregularity    "  ^"^^^  ' 
be  not  waived  by  any  act  of  the  defendant,  or  if  judgment  be 
signed  when,  in  fact,  the  defendant  has  not  been  guilty  of  any 
default,  the  court  on  motion,  or  a  judge  on  summons,  will  set 
it  aside,  or  stay  the  proceedings,  so  as  to  give  the  defendant  an 
opportunity  to  move  the  court  for  that  purpose  (n).     The  ap- 

(c)  Day  V.  Hanks,  3  T.  R,  654:  see  per        (m)  See  Ibid. 

Gaselee,  J.,  10  Bing.  560.  (n)  It  has  been  doubted  whether  a  judge 

(d)  HuUock,  143.  at  Chambers  has  power  to  set  aside  a 

(e)  Morgan  v.  Edwards,  6  Taunt.  398;  judgment.  {Rutty  v.  Arbur,  2  Dowl.  36:  5 
2  Marsh,  201,  S.  C.  Tyr.  5S1,  S.  C.)     But  the  object  is  suffi- 

(/)  Shrubb  v.  Barrett,  2  H.  Bl.  28.  ciently  obtained  by  an  order  to  stay  the 

(g)  Per  curiam,  Morgan  v.  Edwards,  ubi  proceedings,  whicli  affords  an  opportunity 

supra.  for  a  subsequent  application  to  the  court 

{h)  Price  v.  Harris,   10  Bing.  557;  2    before  execution  can  be  sued  out.    (11 

Dowl.  804,  S.  C.  Petersdorff's  Ab.  653 :  Tidd,  511 :  Bagley's 

(j)  See  an^e,  395  to  4.')6.  Prac.  327).    And,  in  practice,  it  is  every 

{k)  Ante,  433.  day's  occurrence  for  a  judge  at  Chambers 

(/)  See  post,  Ch.  4,  Sect.  3,  p.  723.  to  set  aside  a  judgment. 
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KoiiK   II. 

I'AUf    IV. 


Plaintiff  may 
waive  the 
Judgment. 


Jmlgment  by  Default. 

j)Hciitioii  should  1)0  mado  within  a  rcasonahh'  time,  and,  at  all 
events,  not  alti-r  tht'  defendant  has  taken  any  fresh  stej)  after 
tlie  knowded^^'e  of  the  irrej^ularity  (r>).  Jf  the  irre^uhirity  he 
in  the  deliveiy,  filin}^,  or  notice  of  declaration,  then  an  appli- 
cation, if  })()ssil)le,  must  he  made  at  least  two  days  hefore  in- 
<[uiry  executed  (/>).  ()i'  if  the  writ  of  iufjuiry  he  executed  in 
vacation,  and  the  defendant  intend  aj)])lyinj;  to  the  court,  no- 
tice of  the  motion  should  he  i^iven  two  days  previously  to  the 
plaintiff's  attorney  or  agent  (</).  And,  in  general,  the  time 
for  making  the  apj)lication  to  set  aside  an  interlocutory  judg- 
ment for  irregularity  hegins  to  run  from  the  time  that  notice 
was  received  of  judgment  heing  signed,  and  the  defendant  can- 
not as  of  course  delay  the  application  until  a  rule  to  compute 
is  served  (r).  It  has  heen  lately  hohle^^ijit  an  interlocutory 
judgment  cannot  he  set  aside  hecause  t^^^tice  of  declaration 
is  irregular,  as  the  defendant  is  hound  fl^P)ve  to  set  aside  the 
notice,  and  not  wait  until  judgment  has  heen  signed  (.9).  At  all 
events,  the  application  should  he  made  hefore  execution  exe- 
cuted ;  and  wdiere  the  defendant  had  attended  and  cross-exa- 
mined witnesses  on  executing  a  writ  of  inquiry,  the  court  held 
it  too  late  to  move  to  set  aside  such  judgment  {t).  Taxing 
costs,  and  signing  final  judgment,  are  considered  as  contempora- 
neous acts ;  and  therefore  the  attendance  of  the  defendant  or 
his  attorney  hefore  the  master  on  taxing  costs,  is,  in  general, 
an  admission  that  the  judgment  was  properly  signed,  and  it 
cannot  afterwards  he  objected  to  as  having  heen  signed  too 
soon  (ii).  If  the  judgment  he  a  nullity,  and  not  merely  irre- 
gular, the  defendant  will  not  waive  it  by  any  delay  {x) ;  an 
interlocutory  judgment  signed  without  an  appearance  entered, 
is  a  nullity  {x).  In  setting  aside  a  judgment  and  execution 
for  irregularity,  the  rule  will,  in  general,  be  absolute  with 
costs,  provided  the  defendant  consents  to  the  terms  of  bringing 
no  action;  but  if  the  defendant  will  not  consent  to  those 
terms,  the  court  will  not  give  costs,  unless  a  strong  case  for 
damages  be  shewn  (j/),  or  the  judgment  and  execution  were 
against  good  faith  (^).  If  the  terms  of  bringing  no  action  be 
not  imposed  by  the  court  at  the  time  of  disposing  of  the  rule, 
the  defendant  cannot  afterwards  he  restrained  from  bringing 
an  action  {a).  A  defendant,  on  whose  application  a  judgment 
has  been  set  aside  for  irregularity  in  practice,  without  costs, 
cannot  recover  sucli  costs  as  damages  in  an  action  of  trespass, 
for  taking  his  goods  under  colour  of  the  judgment  {h). 

The  plaintiff",  also,  if  he  finds  that  he  has  signed  judgment 
irregularly,  may  waive  the  judgment,  by  getting  the  master 


(0)  R.  H.,  2  W.  4,  r.  33 :  po^t,  Book  IV. 
Part  I.  Ch.  17. 

(p)  1  Sellon,  345:  Minster  v.  Coles, 2 
Chit.  Rep.  237:  Moses  v.  Richardson,  8  B. 
&  C.  421:  Scott  V,  Cogg'er,  3  Dowl.  212: 
Smith  V.  Clark,  2  Id.  2i8:  Firley  v.  Rallett, 
Id.  708:  Cox  V.  Tullock,  Id.  478:  vide  Hill 
V,  Mills,  Id.  696. 

(q)  Tidd,  513,  567:  Gaire  v.  Goodman, 
2  Smith,  391. 

{>•)  Grant  v.  Floiver,  5  Dowl.  419. 

(s)  Smith  V.  Clarke,  2  Dowl.  218. 

{t)  F7-aas  V.  Pamvicini,  4  Taunt.  343: 
Gillingham  v.  Waskett,  M'Clel.  568:  Doe 
Antrobns  v.  Jeison,  3  B.  &  Adol.  402. 

(M)  Tidd,   9th  ed.  930:    Blackburn  v. 


Kymer,  5  Taunt.  672;  1  Marsh,  278,  S.  C  : 
Butler  V.  Bulkeley,  1  Bing.  233  ;  8  Moore, 
104,  S.  C. 

(.r)  Roberts  v.  Spurr,  3  Dowl.  551. 

(V)  Larimer  v.  Lule,  1  Chit.  Rep.  134, 
238:  Wentworth  v.  Bullen,  9B.  &  C.  840, 
849. 

(z)  Cash  V.  Wells,  1  B.  &  Adol.  375: 
Abbott  V.  Greenwood,  7  Dowl.  534,  per 
Patteson,  J. 

(a)  Abbott  V.  Greenwood,  7  Dowl.  534. 

{b)  Loton  V.  Devereuj-,  3  B.  &  Adol.  343. 
In  the  case  of  a  discharge  of  a  defendant 
from  arrest,  the  judge  refused  to  give  him 
costs,  unless  he  would  forego  the  action. 
{Ritchet  V.  Brevet/,  1  C.  &  M.  755). 
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to  strike  it  out;  and  he  may  give  notice  thereof  to  the  defend-  chap.  m. 
mt's  attorney,  in  order  to  prevent  the  expense  of  an  applica- 
tion  to  the  court  (c);  and  he  may,  it  seems,  do  this,  even  after 
ipplication  made  to  set  aside  the  judgment,  provided  he  pay 
ihe  costs  incurred  hy  the  defendant  in  consequence  of  the 
irregularity  {d).  Where  the  plaintiff  gives  notice  to  the  de- 
fendant of  abandoning  a  judgment  by  default  irregularly  signed, 
but  does  not  actually  strike  it  out,  the  defendant  need  not,  it 
seems,  apply  to  the  court  to  set  it  aside ;  and,  where  it  appeared 
:hat  the  defendant  had  not  asked  the  plaintiff  to  strike  out  the 
judgment,  Littledale,  J.,  discharged  a  rule  for  that  purpose, 
i)ut  without  costs  (e). 

Setting  aside  regular  Judgment  on  Terms.~\  The  court.  Setting 
ilso,  in  some  cases,  on  the  defendant's  application,  will  judgment  on 
jet  aside  a  regidar  judgment,  upon  an  affidavit  of  merits.  Terms. 
f  the  plaintiff  has  not  lost  a  trial  (/).  As  it  is  wholly 
liscretionary,  however,  in  the  court  to  do  this  or  not,  they 
ivill  not  set  aside  a  regular  judgment  in  order  to  give  the 
lefendant  an  advantage  of  any  nicety  of  pleading  (^),  or  of 
my  matter  which  does  not  go  to  the  merits  of  the  cause  (A): 
[or  instance,  in  an  action  on  an  attorney's  bill,  that  no  signed 
)ill  was  delivered  (i),  or  a  special  plea  of  questionable  matter, 
lesigned  to  draw  the  plaintiff  to  demur  {k).  And  the  Court  of 
Common  Pleas  have  refused  to  set  aside  a  regular  judgment, 
ivhere  it  appeared  that  the  defendant  had  refused  to  accede  to 
equitable  terms  of  comj)romise  {I).  But  a  plea  of  the  Statute 
3f  Limitations  is  now  considered  a  plea  to  the  merits;  and 
therefore,  in  the  Common  Pleas,  an  interlocutory  judgment 
was  allowed  to  be  set  aside  without  restraining  the  defendant 
from  pleading  it  {m).  So  the  defendant  may  plead  bank- 
ruptcy (/^),  or  infancy  (o). 

When  the  court  set  aside  a  regular  judgment,  it  is  usually  on  what 
upon  the  terms  of  the  defendant's  paying  the  costs  of  the  Terms, 
application  (/>),  pleading  issuably  instanter,  (which  means 
3n  the  same  day  at  all  events)  {q\  taking  short  notice  of 
trial  (r),  and  giving  judgment  of  the  term  (5),  or  of  a  par- 
ticular day,  when  necessary;  thereby  placing  the  plaintiff 
in  the  same  situation  as  though  the  judgment  had  not  been 
set  aside  (^);  and  in  some  cases,  also,  they  will  order  the  de- 
fendant to  bring  the  money  into  court  {u) ;  and  in  all  cases  of 
regular  judgment  will  restrain  him  from  bringing  an  action. 

The  affidavit  of  merits  must,  in  terms,  state  that  the  defend-  "Merits" 
ant  has  "a  good  defence  to  this  action  upon  the  merits"  («);  must  be  sworn 
and  must  be  made,  either  by  the  defendant  himself  or  his 

(c)  Imp.  B.  R.  494,  n.  (m)  Maddocks  v.  Holmes,  1  B.  &  P.  228. 

(d)  See  post.  Book  IV.  Part  I.  Ch.  17:        (n)  Evans  v.  Gill,  1  B.  &  P.  52:  Tidd, 
and  see  Beeston  v.  Beckett,  4  M.  &  R.  100:    568. 

Ca.  Prae.  C.  B.  124.  (o)  Bela field  v.  Tanner,  5  Taunt.  856; 

(e)  Robinson  v.  Studdart,  5  Dowl.  266.        1  Marsh,  391,  S.  C. 

(/)  Wood   V.   Cleveland,  2  Salk.  518:  (p)  Sis^erf  v.  Lee,  1  Salk.  402 :  see  Prad- 

Sisted  V.  Lee,  1  Salk.  402.  hoe  v.  Armstrong,  Barnes,  256. 

Ig-)  Forbes  v.  Middleton.,  2  Str.  1242.  (q)  Tidd,  9th  ed.  567. 

(h)  Willet  v.Atterton,  1  W.  Bla.  35:  but  (r)  Matthews  v.  Stone,  Barnes,  242. 

see  as  to  Statute  of  Limitations,  Maddocks  {s)  Fox  v.  Glass,  2  Str.  823. 

V.  Holmes,  infra.  (t)  See  Smith  v.  Blundell,  1  Chit.  Reji. 

(t)  Beck   V.  Mordaunt,    2  Bing.  N.  C.  226 :  and  see  Picker  v.  Webster,  Id.  232. 

140;  4  Dowl.  112,  S.  C.  {u)   Welland  v.  Rock,  Barnes,  243. 

(A:)  Wood  V.  Cleveland,  2  Salk.  518.  (x)  Ante,  570.    See  Chit,  Forms,  243. 

(/)  Anon.,  4  Taunt.  885. 
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Book  ii.    attorney  or  aj;ont,  or  the  clerk  of  the  attoniev  who  lias  the  sole 
^'^"^"^  '^'-    inaiia;^''ement  of  the  caii8e,  or  some  ])erson  wlio  has  had  such  a 
comicxioii  with   the  cause  as  ac<|uaiiits  him  with   its  merits, 
and  this  must  ai)i)ear  on  the  face  of  the  affidavit  {j/).     An  affi- 
davit merely  that  the  defendant  is  advise<l  and  Ixdieveslie  has 
"a /^ood  and  meritorious  defence  "  (c);  or,  that  the  defendant 
"hath  merits  and  good  cause  of  defence  to  this  action" (a^; 
or,  that  he  "  is  informed  and  helieves  that  he  has  a  good,  suh- 
stantial,  and  available  defence  to  this  action"  (6),  will  not  suf- 
fice.   And   an  affidavit  that  he  has  "merits  to  defend,"  or 
"a good  defence  to  the  action,"  w^ill  not  satisfy  the  con(lition 
of  a  rule  wdiich  requires  him  to  swear  to  a  good  defence  "  on 
the  merits"  (c).     But  perhaps  an  affidavit  by  the  defendant 
himself,  who  is  not  in  the  profession,  that  he  has  a  good  de- 
fence upon  the  merits,  "  as  he  is  advised  and  verily  believes,  " 
would  suffice  (c?) ;  and  an  affidavit  by  an  agent  that  from  the 
instructions  he   had  received   from  the  country,  he  believed 
that  the  defendant  had  a  good  defence  to  the  action  on  the 
merits,  has  been  held  sufficient  (e).     The  affidavit  must  state 
that  the  defence  is  to  the  particular  action  in  question  (/).  The 
plaintiff  cannot  in  general,  in  answer  to  the  affidavit  of  merits, 
go  into  a   long  statement  in  his  affidavit  to  shew  that  the  de- 
fendant has  no  merits;  and  if  he  does,  the  court  will  order  the 
master  not  to  allow  the  costs  of  that  part  of  the  affidavit (^). 

(y)  Rowbotham  v.  Dupree,  5  Dowl.  557:  (c)  Pringle  v.  Marsaek,  1  D.  &  R.  155, 

Morris  V.  Hunt,  1  Chit.  Rep.  97-  (d)  Crosshy  v.  Innes,  5  Dowl.  5(5(1. 

(z)  Bower  v,  Kemp,  1  Dowl.  282  ;  1  C.  (e)  Schofield  v.  Huegins,  3  Dowl.  427. 

&  J.  287,  S.  C.  (/)  Tate  v.  Bodjiek,  ,3  Dowl.  218. 

(a)  Lane  v.  Isaacs,  3  Dowl.  652.  (g)  Heane  v.  Battersby,   3   Dow).  213, 

(b)  Page  V.  South,  7  Dowl.  412.  per  Gurney,  B. 
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WRIT   OF   INQUIRY. 


Sect.  1.   Writ  of  Inquiry  in  ordinary  Cases — 707  to  721. 
2.  Reference  to  the  Master — 721  to  723. 
o.    Writ  of  Inquiry,  in  Debt  on  Bond — 723  to  729. 


Sect.  1. 
Writ  of  Inquiry  in  ordinary  Cases. 


Vhat,  and  Form  of,  707. 

n  what  Cases  necessary,  709. 

low  Sued  out  and  left  with  the 

Sherif,  713. 
before  whom  to  be  Executed,  id. 
Irderfor  a  good  Jury,  714. 
Votice  of  Executing  the  Inquiry, 

id. 
ittending  by  Counsel,  717. 


Subpoenaing  Witnesses,  717. 
How  Writ  Executed,  id. 
Evidence  and  Damages  on,  id. 
Setting   aside  Inquisition,   8jC. 

719. 
Return  of  Inquisition,  720. 
Final  Judgment,  id. 
Execution,  id. 


Chap.  iv. 

Sect.  1. 

What,  and  Form  of]  A  WRIT  of  inquiry  is  a  judicial  writ,  what,  and 
iirected  to  the  sheriff  of  the  county  in  which  the  venue  in  the  ^^'^"^  ^^• 
ction  is  laid,  stating  the  former  proceedings  in  the  action, 
nd  "  because  it  is  unknown  what  damages  the  plaintiff  hath 
ustained,"  commanding  the  sheriff  that  by  the  oath  of  tw^elve 
lonest  and  lawful  men  of  his  county  he  diligently  inquire  the 
ame,  and  return  the  inquisition  into  court  (h).  It  is  now 
ested  on  the  day  on  which  it  is  issued,  in  actions  within  the 
Jniformity  of  Process  Act  (i). 

Formerly,  the  writ  must  have  been  returnable  in  term ;  biit  When  Re- 
low,  by  Stat.  1  W.  4,  c.  7,  s.  1,  reciting,  that  "the  judgment  turnabie. 
nd  execution  in  actions  brought  in  his  majesty's  courts  of 
aw  at  Westminster  are  often  delayed  by  reason  of  the  inter- 
al  betw^een  the  terms,"  "  for  the  prevention  of  such  delay,"  it 
3  enacted,  "  that  any  writ  of  inquiry  of  damages  to  be  issued  in 
r  by  either  of  the  said  courts,  by  whatever  form  of  process  the 
ction  may  have  been  commenced,  may  be  made  returnable 
nd  be  returned  on  any  day  certain,  in  term  or  vacation,  to  be 
lamed  in  such  writ,  and  such  writ  shall  be  as  valid  and  effect- 
lal  as  if  the  same  had  been  returnable  according  to  the  course 
f  the  common  law ;  and  thereupon,  at  the  return  thereof,  a 


(h)  See  the  forms  of  writs  of  inquiry,  (i)  Qiieere,  whether  it  ought  not,  in  all 
hit.  Forms,  .335;  the  like  into  the  county  eases,  to  be  tested  in  term  ?  (See  Seaton  v. 
alatine  of  Lancaster,  Id,  336.  Hea  ,  5  Dowl.  247). 

j>3 


7ns 


JJ'rif  of  Inquiry  in  ordinary  Cases. 


ItnOK 
I'akt 


.Jiulcnient 
and  Execu- 
tion on, 
where  Writ 
reuirnable  in 
Vacation. 


Must  include 
all  the  De- 
fendants. 


rn/<;  for  judgment  mat/  be  given  (^'),  costs  tiixed,  finiil  jiid^iiiont 
signed,  and  execution  issued  forthwith  (^•),  unless  tlie  sheriff' 
or  other  officer  ])ef"ore  wlioni  the  same  may  he  execuU^d  shall 
c'cr^//^/ un(U'r  his  hand  upon  such  writ  tliat  judgment  ouglit  not 
to  he  signed  until  th(!  (kdendant  shall  have  had  an  ()])j)())'tunity 
to  ti})j)ly  to  the  court  to  set  aside  the  execution  of  such  writ, 
or  one  of  the  judges  of  the  said  courts  shall  think  fit  to  order 
the  judgment  to  he  stayed  until  a  day  to  he  named  in  such  or- 
der: j)rovided  always,  that  in  case  the  signing  of  judgment 
on  such  writ  shall  he  post])oned  hy  reason  of  such  certificate 
or  order,  or  hy  the  choice  of  the  plaintiff  or  otherwise,  and 
judgment  shall  he  afterwards  signed  thereon,  such  judgment 
shall  he  entered  of  record,  as  of  the  day  of  the  return  of  such 
writ,  unless  the  court  shall  otherwise  direct. " 

By  sect.  3,  "  every  judgment  to  he  signed  hy  virtue  of  this 
act  may  he  entered  and  recorded  as  the  judgment  of  the  court 
wherein  the  action  shall  he  depending,  although  the  court  may 
not  he  sitting  on  the  day  of  the  signing  thereof ;  and  every 
execution  issued  hy  virtue  of  this  act  shall  and  may  hear  teste 
on  the  day  of  issuing  thereof  {k) ;  and  such  judgment  and  exe- 
cution shall  be  as  valid  and  effectual  as  if  the  same  had  been 
signed  and  recorded  and  issued  according  to  the  course  of  the 
common  law." — Sect.  4:  "Provided  always,  that,  notwith- 
standing any  judgment  signed  or  recovered,  or  execution  is- 
sued, by  virtue  of  this  act,  it  shall  be  lawful  for  the  court  in 
which  the  action  shall  have  been  brought  to  order  such  judg- 
ment to  be  vacated,  and  execution  to  be  stayed  or  set  aside, 
and  to  enter  an  arrest  of  judgment,  or  grant  a  new  trial  or 
new  writ  of  inquiry,  as  justice  may  appear  to  require;  and 
thereupon  the  party  affected  by  such  writ  of  execution  shall 
be  restored  to  all  that  he  may  have  lost  thereby  in  such  man- 
ner as  npon  the  reversal  of  a  judgment  by  writ  of  eri'or,  or 
otherwise,  as  the  court  may  think  fit  to  direct." 

In  order  to  enable  the  plaintiff  to  avail  himself  of  the  ad- 
vantages of  this  act,  he  should  make  the  writ  of  inquiry  retu/rna- 
hle  in  vacation,  some  day  immediately  after  that  on  which  he 
is  certain  he  w^ill  be  prepared  with  his  witnesses  to  execute  the 
same  (J).  After  the  execution  of  the  writ  of  inquiry,  and 
judgment  and  execution  thereon  under  the  above  act,  the  court 
have  allowed  the  defendant  to  enter  a  suggestion  to  deprive 
the  plaintiff  of  costs,  under  a  Court  of  Request  Act,  and  ordered 
the  plaintiff  to  restore  the  amount  of  defendant's  costs,  at 
the  same  time  restraining  the  defendant  from  bringing  any 
action  (?w). 

The  writ  must  be  executed  against  all  the  defendants, 
jointly,  who  have  allowed  judgment  to  go  by  default.  If  two 
defendants,  even  in  trespass,  suffer  judgment  by  default,  and 
the  plaintiff  execute  writs  of  inquiry  against  them  separately, 


(j)  But  by  the  rule  of  H.  T.,  2  W.  4,  r. 
67,  ante,  332,  such  rule  is  unnecessary, 
and  judgment  may  be  signed  after  tihe 
expiration  oifnur  days  from  the  return  of 
the  inquiry  without  such  rule. 

(k)  See  also  the  3  &  4  W.  4,  c.  67,  s.  2, 
which  allows  the  execution  to  be  return- 
able immediately  after  it  is  executed,  ante, 
,  404.  As  to  the  return  of  writs  of  inquiry 
~  in  theCommon  Pleas  atLancaster,seenow 


the  4  &  5  W.  4,  c.  62,  ss.  18.  19:  39  &  40 
G.  3,  c.  105,  s.  2  :  22  G.  2,  c.  46,  s.  35  :  1 
W.  4,  c,  7,  s.  8  :  Tidd's  Supp.  133. 

(/)  Chit.  Sum.Prac.  124. 

(m)  V, ,  MS.,  Nov.  18.32:   see 

Heale  v.  Eayle,  2  M.  »fe  W.  383 :  Bond  v. 
Bailey,  3  Dowl.  808 :  2  C,  M.  &  R.  246^ 
S.  C:  Godson  v.  Lloyd,  4  Dowl.  157:  Shaw 
V.  Oates,  Id.  720  :  Be'nard  v.  Turner,  1  M. 
&  W.  580 :  Johnson  v.  Veale,  7  Dowl.  487.; 
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and  take  several  damages  against  them,  it  will  be  irregular ;    Chap  iv. 
and  if  final  judgment  be  entered  up  for  those  several  damages,      •*'''''-'^-  ^- 
it  will  be  error  {n).     The  only  way  the  plaintiff  has  of  reme- 
dying this  evil  is,  by  applying  to  the  court,  before  final  judg- 
ment, to  set  aside  his  own  proceedings;  which  they  will  allow 
him  to  do,  upon  payment  of  costs  (o). 

As  to  the  amendment  of  a  writ  of  inquiry,  see  post.  Booh  IV.  Amendment 
Part  I.  Ch.  28.  "^• 

In  what  Cases  necessary,  c^c]  When  the  judgment  is  inter-  in  what  Cases 
locutory  merely,  (which  is  always  the  case  in  assumpsit,  cove-  "^^^^'^^^ry. 
nant,  case,  trespass,  and  replevin,  the  sole  object  of  those 
actions  being  damages  (p),  the  plaintiff's  title  to  damages  is 
thereby  established;  but  the  amount  of  the  damages  yet  re- 
mains to  be  ascertained.  This  is  usually  done  by  a  writ  of 
inquiry.  As  the  inquest,  however,  is  merel}^  for  the  purpose 
of  informing  the  conscience  of  the  court,  the  court  themselves 
may,  in  all  cases,  if  they  please,  assess  the  damages,  and  there- 
upon give  final  judgment  (q) ;  and  it  is  accordingly  the  prac- 
tice, in  actions  upon  bills  of  exchange  and  promissory  notes  (r), 
or  upon  a  banker's  cheque  (s),  to  refer  it  to  one  of  the  masters 
to  compute  the  amount  of  principal  and  interest  due  on  the 
bill  or  note,  without  a  writ  of  inquiry ;  and  the  same  in  an 
action  on  an  award  (t),  and  in  an  action  of  covenant  for  non- 
payment of  a  liquidated  sum  (u),  as  for  non-payment  of  money 
lent  upon  mortgage  (x),  or  for  non-payment  of  rent  upon  a 
lease  (j/),  or  for  the  arrears  of  an  annuity  (z),  or  the  like. 
But  when  the  computation  of  damages  is  not  a  mere  matter  of 
calculation,  the  court  will  not  refer  it  to  one  of  the  masters, 
but  will  put  the  plaintiff  to  sue  out  his  writ  of  inquiry ;  thus, 
in  an  action  on  a  bill  of  exchange  for  foreign  money  (a),  or  on 
a  foreign  judgment  (6),  or  on  a  bond  to  save  harmless  (c),  or 
on  a  covenant  to  indemnify  (d),  or  on  a  bottomry  bond  (e), 
or  for  calls  due  on  railway  shares  (/),  and  even  in  an  action 
upon  a  judgment  recovered  on  a  bill  of  exchange  where  in- 
terest is  sought  for  (ff),  or  in  assumpsit  for  a  sum  certain  due 
upon  an  agreement  (h),  the  court  have  refused  to  refer  it  to 
the  master  (i).  In  cases  where  the  court  will  refer  it,  as  when 
the  action  is  on  a  bill  of  exchange  or  other  matter,  where  the 
damages  are  merely  the  subject  of  calculation,  it  is  necessary 

in)  Mitchell  v.  Milbank,  6  T.  R.  199.  (x)  Berthen  v.  Street,  8  T.  R.  326. 

(0)  Onslow  V.  (yi-chard,  1  Str.  422 :  post,  [y)  Byrom  v.  Johnson,   8  T.   R,  410: 

1\b.  Campion  v.  Crawshay,  6  Taunt.  356"  ;   2 

tp)  See  ante,  701.  Marsh,  56,  S.  C. 

iq)  Brnce  v.  Rawlins,  3  Wils.  61:  Thel-  (z)  Altoway  v.  Hill,  2  Chit,  Rep.  ,32. 

'uson  V.  Fietclier,  1  Doug,  316,  n, :  1  Esp.  73,  («)  Maunsell  v  Massareene,  4  T.  R.  87. 

S,  C:  Gould  V.  Hammersley ,  A  Taunt.  148.  (b)  Messin  v.  Massareene,  4  T,  R.  493: 

{r}  Shei  herd  v.  Charter,  4  T.  R  275  ;  2  see  Doran  v,  O'Reilly,  5  Dowl,  233, 

Saund,  107,  n.   (2),    And  in  Goldsmidv.  (c)  Qjoke  v.  Pettit,  2  Wils.  5. 

Taite,  2  B.  &  P.  55,  the  court  referred  it  (rf)  Dcnnison  v.  Mair,  14  East,  622. 

:o  the  prothonotary  to  compute  principal,  (e)  Tidd,  .571, 

interest,  exchanf^e,  i-c-ejc charge,  and  costs;  (/)  Cheltenham  Raihvay  Co.  v.  Fry,  B., 
3ut  not  charges  and  expenses.  But  in  C,£.  1839;  3  Jurist,  316, 
Napier  v,  Schneider,  (12  East,  419,)  the  (^)  Nelson  v,  Sheridan,  8  T,  R,  395:  see 
?ourt  refused  to  direct  the  master  to  Blackmore  v.  Flemyng,  7  T,  R,  446:  Tuy- 
illow  re-ej?f7t«w^e  on  a  bill  drawn  in  Scot-  lor  \.  Capper,  14  East,  442  :  M'Clure  v. 
and ,  upon  and  accepted  by  the  defendant  Duncan,  1  East,  436 :  but  since  the  1  &  2  V. 
n  England.  c.  110,  this  would  probably  be  held  other- 
is)  Roselotti  V,  Webb,  H,  T.  1839,  Exch,  :  wise,  where  the  plaintifFseeks only  £a  per 
Bentham  v,  Cliesterjield,  5  Scott,  417.  cent. 

(t)  Meggison  v. ,  Tidd,  .571.  {h)  Tidd,  571. 

(m)  Thelluson  v.  Fletcher,  1  Doug.  316 ;  (i)  Bisltop  v.  Best,  2  Chit.  Rep.  233;  it 

I  Esp.  73,  S.  C. ;   Wingfield  v.  Ckverky,  13  B.  &  Aid.  275,  S.  C. 
Price,  53. 


] 


7  1  0  Writ  of  Inqiiiri/,  in  ordhiarij  Cases. 

ijoinii.  that  tliis  appear  111 H)ii  tho  face  of  the  declaration,  and  not  he 
^*'^"'''  '^-  mere  matter  of  evidence  (/-)  ;  and  if  one  of  several  counts  con- 
tain matters  of  this  kind,  you  can,  afttir  a  judgment  hy  default, 
have  it  referred  to  the  master  to  comj)iite  tlie  damages  upon 
that  count,  upon  your  entering  a  remittitur  damna  as  to  the 
others (/)  ;  hut  not  after  payment  has  heen  made  ^(enerally  on 
account  (/m).  As  to  this  reference  to  the  master,  vide  post,  I'l'l. 
incistof  ]3ut  if  there  he  judgment  hy  default  as  to  part,  cand  issue 

D"l!iu'itas^o  j*ji^^^^^  ^^  t<^  t-l^^  residue,  or  if  some  of  several  defendants  suffer 
Pan.  judgment   hy  default,  and   others  plead  to  issue,  a  writ  of 

inquiry  is  never  executed ;  hut  a  special  venire,  as  well  to 
try  tlie  issues  as  to  inquire  of  the  damages,  is  awarded,  and 
the  jury  who  try  the  issues  will  assess  the  damages  for  tin 
whole  (n).  So,  if  there  he  a  demurrer  to  one  count,  and  issue 
in  fact  joined  on  the  other,  a  special  venire  may  issue  as  ahove 
mentioned  (o);  or  the  plaintiff,  after  he  has  ohtained  judgment 
on  the  demurrer,  may  execute  an  inquiry  as  to  that  coiint,  and 
^wiev  a.  nolle  prosequi  as  to  the  other  (/»);  and  he  may  enter 
the  nolle  prose(pii  after  the  damages  have  l)een  assessed,  pro- 
vided he  do  so  hefore  final  judgment  {q).  Or  if  there  he  a 
demurrer  as  to  part,  and  judgment  hy  default  as  to  the  residue, 
the  plaintiff"  may  sue  out  a  wTit  of  inquiry  on  the  judgment 
hy  default,  and  assess  contingent  damages  as  to  the  demurrer ; 
or  he  may  proceed  to  ohtain  judgment  on  the  demurrer  in  the 
first  instance,  and  then  execute  a  writ  of  inquiry  on  hoth 
judgments  (r). 
In  Debt,  c^e-  I^  debt,  the  judgment  is  always  final,  quoad  the  debt,  and 
ueraiJy.  °  the  damages  usually  sought  for  being  very  trifling,  it  is  not,  in 
general,  worth  while  to  execute  a  writ  of  inquiry  for  them,  but 
the  plaintiff'  may,  at  once,  enter  up  a  final  judgment,  and  sue 
out  execution;  and  this  even  in  an  action  on  a  bail-bond  (s). 
So,  in  debt  on  a  replevin  bond,  where  the  not  making  a  return 
of  goods  distrained  for  rent  was  assigned  for  breach,  it  was 
holden  that  the  plaintiff,  after  signing  judgment  by  default, 
might  sue  out  execution  for  the  amount  of  the  goods  as  in- 
dorsed on  the  replevin  bond,  and  of  the  taxed  costs,  without 
executing  a  writ  of  inquiry  (t).  And  in  one  case,  in  an  action 
of  debt  (w),  although  the  court  set  aside  execution  upon 
a  judgment  by  default,  and  ordered  payment  of  costs,  and 
referred  it  to  the  master,  to  ascertain  what  was  due  to  the 
plaintiff,  yet  they  refused  to  direct  a  writ  of  inquiry  to  be 
executed.  But  if  the  damages  be  of  sufficient  consequence  to 
warrant  the  expense  of  proceeding  for  them,  the  plaintiff  may 
either  execute  a  writ  of  inquiry  for  them,  or,  where  they  are 
mere  matter  of  calculation,  may  apply  to  have  it  referred  to 
one  of  the  masters.  Thus,  in  an  action  of  debt  on  a  judgment 
of  many  years'  standing,  where  the  defendant  allowed  judg- 
ment to  go  by  default,  the  court  held,  that  the  plaintiff  was 
justified  in  executing  a  writ  of  inquiry,  to  obtain  interest 
on  his  judgment  by  way  of  damages  (v).     And  if,  from  the 

(k)  Osborne  v.  Isload,  8  T.  R.  648.  (/;)  Fleming  \.  Langton,  1  Str.  532. 

(I)  Uuperoy  v.  Johnson,  7  T.   R.  4/3:  (t/)  Duperoi/  \.  Johnson,  7  T.  R.  473: 

Huald  V.Johnson,  2  SsxmVn/xQ,  47, n.:  Hoard  see  Boivden  v.  Home,  7  Bing.  716;  5  Moo. 

.     V.  Hunt,  C.  P.,  M.  18o8;    2  Jurist,  24  :  &  P.  /.iG,  S.  C. 

Bowden  v.  Home,  7  Bmg.  71G  .  5  Aioo.  &  (r)  See  ante,  662  :  Barnes,  229. 

P.  756,  S.  C.  (s)  Mo'dt/  V.  Pheasant,  2  B.  &  P.  446. 

(«t)  Jones  V.  Shell,  6  Dowl.  579.  (t)  Mlddleton  v.  Br/zan,  3  M.  &  Sel.  l.':o. 

(n)  Atite,  701).           ■  (u)  Taylor  v.  Capper,  14  East,  442. 

(o)  See  Coirington  v.  Lloyd,  1  Per.  &  (r)  Blackmore  \.  Flemi/ng,"] 'T.R.A\(J: 

D.  157.  M'Chu-e  v.  Duncan,  1  East,  436:  see  A'e/- 
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lature  of  the  contract,  the  amount  must  of  necessity  be  un-     Chap.  iv. 

lertain,  then,  though  the  action  be  in  debt,  there  must  be  a      ^^^'^-  ^- 

vrit  of  inquiry  to  reduce  it  to  a  certainty  (^).     Thus,  in  an 

Lction  of  debt  for  use  and  occujjation  on  a  quantum  meruit^ 

ifter  judgment  by  default,  a  writ  of  inquiry  would,  perhaps, 

)e  necessary  before  signing  final  judgment  (y) ;   and  in  an 

iction  on  the  stat.  2  (5)'  3  Ed.  6,  c.  13,  for  not  setting  out  tithes, 

here  must,  it  seems,  be  a  writ  of  inquiry  to  ascertain  the 

^alue  of  the  tithes ;  so,  in  an  action  of  debt  for  foreign  money, 

I  jury  must  find  the  value  of  the  money  {z).     And  it  seems, 

hat  in  any  case  where  the  plaintiff  is  uncertain  as  to  the 

^mount  of  his  demand,  there  is  no  objection  to  his  signing 

nterlocutory  judgment,   and   executing   a  writ   of  inquiry, 

nstead  of  signing  final  judgment  in  the  first  instance  {a). 

In  deht  on  bond,  conditioned  for  the  payment  of  an  annuity,  in  Debt  on 
ir  of  money  by  instalments,  or  for  the  performance  of  cove-  g  ^"g'-v^'''}^'^ 
lants,  or  of  an  award,  or  of  any  other  specific  act,  although  c.  ii. 
udgment  by  default  be  entered  up  for  the  amount  of  the 
lenalty,  yet  a  writ  of  inquiry  must  afterwards  be  executed, 
n  order  to  ascertain  what  damages  the  plaintiff  may  have 
ctually  sustained  by  the  breach  of  covenant,  &c.,  complained 
if  {b).      This,    however,    does    not    extend    to    bail-bonds, 
eplevin-bonds,  bonds  of  petitioning  creditors,  or  bonds  for 
he  payment  of  a  sum  of  money  in  gross,  or  other  bonds 
lamed  post,  723. 

And,  lastly,  where  the  jury,  on  a  trial  at  Nisi  Prius,  or  Where  the 
»efore  the  sheriff  under  the  3  <^  4  ^.  4,  c.  42,  or  at  bar,  act  SsX-  ^"^ 
,s  an  inquest — as,  where  they  are  to  assess  contingent  da-  mages, 
nages  on  a  demurrer,  or  where  they  are  to  assess  damages 
m  a  judgment  by  default,  as  to  some  of  the  counts  of  the 
leclaration  (c),   or  where  a  demurrer  to  evidence  is  put  in 
it  the  trial  (d),  and  the  jury  omit   to   assess  the  contingent 
lamages  on  the  demurrer,  or  the  damages  on  the  judgment 
)y  default ;  or  where,  in  trespass  or  replevin  against  an  over-  i 

eer  of  the  poor,  the  plaintiff"  is  nonsuit,  or  the  defendant  has 
L  verdict,  and  the  jury  omit  to  inquire  of  the  treble  damages 
i;iven  to  the  defendant  in  such  a  case  by  stat.  43  Elis.  c.  2, 
'.  19  (e) ;  or  where,  in  quare  impedit,  the  jury,  after  finding 
or  the  plaintiff',  omit  to  inquire  of  the  value  of  the  living, 
fee.  {f) ; — in  all  these  cases,  the  omission  of  the  jury  to  assess 
he  damages  may  afterwards,  upon  application  to  the  court, 
)e  supplied  by  a  writ  of  inquiry ;  and  the  same  in  all  other 
iases  where  an  attaint  would  not  lie  [g).  But  whenever  an 
ittaint  (now  abolished  by  the  stat.  6  G.  4,  c.  50,  s.  60)  would 
lave  lain,  if  the  jury  had  assessed  the  damages, — as  in  an 
)rdinary  personal  action,  and  the  jury  find  a  verdict  for  the 

on  V.  Sheridan,  8  T.  R,  395:   see  ante,  (c)  See  ante,  7OO,  710:  and  Townshend 

09.  V.  Pool,  Barnes,  228. 

{x)  See  per  Bayley,  J.,  Weald  v.  Brown,  (d)  Darrose  v.  Neivbott,  Cro.  Car.  143. 

f  C.  &  J.  673.  (e)  Valentine  v.  Fawcett,  Hardw.  138  : 

(.V)  Arden  v,  Connell,  5  B.  &  Aid.  885.  Valentine  v.  Fawcett,  2  Str.  1021  :  Herbert 

(5)  Arden  v.  Connell,  5  B.  &.  Aid.  8;!5  :  1  v.  Waters,  ]  Salk.  2(15  ;  1  L.  Ravm.  59, 
:>.  &  R.  529,  S.  C. :  Brill  v.  Neele,  1  Chit.  S.  C. .-  Dewell  v.  Marshall,  2  W.  Bl.  921 ; 
lep.  627  ;   3  B.  &  Aid.   208,    S.   C,    not  3  Wils.  A-,2,  S.  C. 

•i.  P.;    Bale  V.  Hodgetts,  1   Bing.  182  ;   7  (/)  10  Co.  118:   1  Tidd,  9th  ed.  575. 

rtoore,  602,  S.  C. .-  M'Kenzie  v.  Gayford,  {g)  See  Eichorn  v.  Le  Maitre,  2  Wils. 

i  Dowl.  403:  ante,  709.  367:  Kinaston\. Mayor, ^c, of  S'.rewiburi/, 

(a)  M'Kenzie  v.  Gayford,  5  Dowl.  403.  Hard.  295. 

(6)  8«k  9  W.  3,  c.  11,  s.  8. 
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Hook  II. 
Paiit  IV. 


f)luintiff,  ])ut  omit  to  assess  tlie  daina^cs  (A) ;  or  where  issue 
is  jt)iiu'(l  u])(ni  u  plcii  in  ahatcinent,  and  the  jury,  uj)<)ii  iinding 
for  the  ohiintitt",  omit  to  assess  the  dama<;es  (i) — the  omission 
cannot  he  suj)i)lied  Ity  a  writ  of  incjuiry  (^•).  Also,  in  a  re- 
plevin for  a  distress  for  rent,  if  the  jury  find  for  the  defendant, 
hut  omit  to  in(|uire  of  the  arrears  of  rent,  in  pursuanee  of 
stat.  17  C.  2,  c.  7,  this  omission  cannot  he  remedied  hy  a  writ 
of  in([uiry;  hecause  the  statute  re([uires  that  the  iii(|uiry  l)e 
made  hy  the  same  jury  who  try  the  issue  (/).  And  in  this 
last  class  of  cases  the  proper  course  is  to  award  a  venire  de  novo^ 
as  to  which,  sec  j^ost,  Book  IV.  Part  I.  Ch.  27,  title,  "New 
Trial."  Therefore,  where,  in  an  action  for  a  lihel,  the  defend- 
ant pleaded  the  general  issue,  and  nine  special  pleas,  and  a 
verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  on 
two  of  the  special  pleas,  without  any  damages,  and  for  the 
defendant  on  the  remaining  seven  pleas,  and  the  court,  upon 
motion,  awarded  a  writ  of  inquiry  to  assess  the  plaintiff's 
damages,  on  which  judgment  was  entered  up  for  the  damages 
found  on  the  inquisition;  a  Writ  of  error  being  afterwards 
brought  in  the  Exchequer  Chamber  to  reverse  the  judgment 
as  to  the  award  of  the  writ  of  inquiry,  that  court,  holding  the 
verdict  on  these  issues  to  be  void,  no  damages  having  been 
assessed,  ordered  a  venire  de  novo  to  be  awarded  to  try  the  first 
issue,  and  also  the  last,  so  far  as  related  to  the  two  pleas  on 
which  the  verdict  for  the  plaintiff  had  been  found  (w). 

It  has  been  holden,  that  where  a  verdict  for  the  plaintiff  is 
void,  but  the  defendant's  plea  amounts  to  a  confession,  the 
veredicto,  &c.  court  Will  give  judgment  uj)on  this  confession,  and  award  a 
writ  of  inquiry  to  ascertain  the  plaintiff's  damages(w).  Where 
the  plaintiff  obtains  judgment  non  obstante  veredicto,  he  may 
execute  a  writ  of  inquiry,  as  of  course,  without  applying  to 
the  court  (o). 

Award  of.  Award  ofr\  Where  a  writ  of  inquiry  is  allowable  and  ne- 

cessary, an  award  of  it  follows  immediately  after  the  entry  of 
the  interlocutory  judgment,  thus  : — But  hecause  it  is  unknown 
to  the  couH  here  what  damages  the  plaintiff  hath  sustained  hy 
means  of  the  premises^''  [or  where  the  inquiry  is  to  extend 
only  to  some  of  several  counts,  they  must  be  particularized, 
as  thus:  hy  means  of  the  not  performing  the  said  promises  in  the  \ 
said  first  and  second  counts  mentioned^'  (p)^,  "the  sheriff  is  com- 
manded, that,  hy  the  oath  of  twelve  good  and  lawful  men  of 
his  hailiwick,  he  diligently  inquire^^  &^c.{f).  If  the  aw^ard 
of  the  writ  of  inquiry  on  the  roll  be  right,  the  teste  of  the 
writ,  if  wTong,  may  be  amended  by  it(r).  Where  a  writ  of 
error  is  brought  in  the  House  of  Lords  upon  a  judgment 
for  the  defendant,  and  the  judgment  is  reversed,  a  writ  of  in-  \ 
quiry  is  awarded  by  the  court  in  which  the  original  judgment 


In  case  of 
Judgment 
non  obstante 


{h)  Clement  v.  Lewis,  3  B.  &  B.  297;  7 
Moore,  2()0,  S.  C:  see  ante.  Vol.  I.  320. 

(i)  Ante,  (W't. 

{k)  See  Elchorn  v.  Le  Maitre,  2  Wils. 
367. 

U)  Herbert  v.  Waters,  1  Salk.'  205 :  1  L. 
Raym.  59,  S.  C-  see  Freeman  v.  Archer, 
2  W.  Bl.  763. 

(m)  Lewis  v.  Oement,  3  B.  &  Aid.  702: 
and  see  Clement  v.  Lewis,  3  B.  &  B.  297; 


7  Moore,  200,  S.  C. 

(m)  Lacy  v,  Reynolds,  Cro.  El.  214 : 
Jones  V.  Bodinner,  Carth.  370. 

(o)  Shephard  v.  Halls,  2  Dowl.  339. 

(p)  See  Huifhes  v.  Alvarez,  2  Str.  (J84. 

(<?)  See  the  form,  Chit.  Forms,  328. 

\r)  See  Johnson  v.  Toulmin,  4  East,  173: 
Pippet  V.  Hearne,  1  D.  &  Ry.  266,  271 : 
per  Bar/lev.  J.,  5  B.  &  Aid.  634,  S.  C; 
post,  Book  IV.  Part  I.  Ch.  28. 
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emains  to  ascertain  the  plaintiff's   damages,   the   House  of    Chap.  iv. 
iOrds  having  no  power  to  award  a  writ  of  inquiry  (5).  _^^fL}l^ 

How  Sued  out  and  left  with  the  Sheriff.']  Engross  the  ^(;r^^  How'suetiout 
n  plain  parchment;  get  it  sealed  by  the  sealer  of  the  writs,  ^^e  sheriff! 
t  need  not  be  signed  in  the  Court  of  Queen'' s  Bench,  but  it 
hould  be  so  in  the  Common  Pleas  or  Exchequer;  therefore,  in 
ither  of  those  courts,  get  it  also  signed  by  one  of  the  masters  {f). 
^ndorse  on  it  a  memorandum  of  the  day  on  which  it  is  to  be 
xecuted;  and  leave  it  at  the  sheriff'' s  office  the  day  before,  at 
%test{u);  the  sheriff  will  thereupon  summon  a  jury  for  the 
xecution  of  it. 

Before  whom  to  be  Executed.]  The  writ  is  usually  executed  Before  whom 
>efore  the  sheriff  or  his  deputy  (.x?).  It  may,  however,  under  cuted^'"" 
pecial  circumstances,  by  leave  of  the  court,  be  executed 
tefore  the  chief  justice,  if  the  venue  have  been  laid  in  Middle- 
ex  or  London ;  or  by  leave  of  the  court  or  a  judge,  before  a 
udge  of  assize  as  an  assistant  to  the  sheriff,  if  the  venue  were 
aid  in  any  other  county (j/).  It  is  only,  however,  where 
ome  difficult  point  of  law  is  likely  to  arise  in  the  course  of 
he  inquiry,  or  where  the  facts  are  important,  that  the  court 
)r  a  judge  will  grant  this  indulgence ;  and  the  mere  import- 
mce  of  the  facts  will  not,  it  seems,  induce  the  court  to  grant 
t,  when  the  venue  is  laid  in  Middlesex  or  London  (3);  for 
;he  under-sheriff  of  Middlesex,  and  the  secondary  in  London, 
ire  generally  men  of  experience,  and  fully  competent  to 
conduct  a  business  of  this  kind.  By  the  3  &^  4  W.  4,  c. 
1:2,  s.  22,  the  court  or  a  judge  may,  in  a  local  action,  order 
:he  inquiry  to  be  executed  in  another  county  than  that  in 
^vhich  the  venue  is  laid,  and  for  that  purpose  may  order  a  sug- 
gestion to  be  entered  on  the  record,  that  the  inquiry  may  be 
iiore  conveniently  executed  in  the  other  county. 

An  application  to  have  a  writ  of  inquiry  executed  before  Motion  to 
the  chief  justice  must,  it  seems,  be  made  to  the  court  in  term  ^^^g^^  before 
:ime.    For  this  purpose,  make  an  affidavit  of  the  circumstances,  the  chief 
ind  give  it  to  counsel  with  a  motion  paper,  to  move  for  a  ride  Justice. 
nisi ;    draw  up  the  ride  with  one  of  the  masters,  and  serve  a 
:opy  of  it  on  the  opposite  attorney;    and  afterwards  move  to 
mahe  it  absolute  upon  an  affidavit  of  service  (a).      Draw  up 
^he  rule  with  one  of  the  masters,  prepare  the  writ  of  inquiry 
as  in  ordinary  cases,  annex  the  rule  to  it,  and  leave  it  at  the 
^heriff'^s  office.     You  then  enter  the  cause  with  the  marshal,  in 
the  same  manner  as  if  it  were  a  record,  and  pay  him  the  same 
fees^b).      The  sheriff  afterwards  returns  the  inquisition  as  in 
other  cases. 

If  the  inquiry  is  to  be  before  a  judge  of  assize,  application  Before  a 
may  be  either  to  the  court  in  term  time,  or  to  a  judge  in  sj^e"*^  "^  ^^" 
vacation :  if  to  the  court,  it  is  made  in  the  manner  above  di- 
rected; if  to  a  judge  in  vacation,  get  a  motion  jjaper  signed  by 
counsel,  and  take  it,  together  with  the  affidavit  above  mentioned, 
to  the  judge^s  chambers,  and  the  judge  will  grant  his  fiat  to  one  of 

{s)   Vicars  v.  Hat/don,  Cowp.  843.    SeS  nell,  2  Wils.  378. 
Chit.  Forms,  335.  (v)  See  Anon.,  12  Mod.  610. 

(t)  Tidd,  9th  ed.  574.  (2)  1  Sellon,  344. 

(m)  R.  H.,  23  G.  3.  {>!)  See  the  forms,  Chit.  Fcrms,  3,V- 

{x)  See  Wallace  v.  Humes,  Barnes,  231 :        (b)  See  ante,  i5'J. 
Davis  V.  Ski/lli7is,  Id.  202;  Denny  v.  Trap- 
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Hook  ii.     tlic  niastcrs  to  draw  up  the  ride(c).     Talc  the  motion  paper 
*^^"'^  "^-    and  fiat  to  one  of  the  masters,   and  draw  up  the  rule,  and 
proceed  as  is  above  directed. 


Order  for  a 
good  Jury. 


Notice  of  ex- 
eoiiting  tlie 
Iiuiuiry. 

To  whom 
given. 


How  long. 


Order  for  a  good  Jnri/.'\  Wlien  the  writ  of  inquiry  is  to 
be  executed  before  the  chief  justice  or  a  judge  of  assize,  it  is 
not  unusual,  and  in  general  it  is  better,  to  obtain  a  judge's 
order  (r/)  for  the  sheriff"  to  return  a  ''^ good  jury ^^  which  is  a 
better  sort  of  jury  taken  from  the  special  jury  book(<?).  The 
costs  of  this  good  juiy  are  now  usually  allowed  to  the 
ldaintitf(/). 

Notice  of  Executing  the  Inquiry r\  The  plaintiff  must  give  a 
written  notice  of  executing  tlie  writ  of  inquiry  to  the  defend- 
ant himself,  if  he  have  no  attorney  in  the  cause,  or  otherwis; 
to  the  defendant's  attorney  (^).  But  if  the  attorney  be  not 
known,  it  may  be  given  to  the  defendant  himself.  By  Ii.  II., 
2  W.  4,  r.  57,  "  notice  of  trial  and  inquiry,  and  of  continu- 
ance of  inquiry,  shall  be  given  in  town;  but  counteiTnand  of 
notice  of  trial  or  inquiry  may  be  given  either  in  town  or 
countr}'-,  unless  otherwise  ordered  by  the  court  or  a  judge"(/^). 
It  nmst,  it  seems,  be  given  to  all  the  defendants,  if  there  l)e 
more  than  one(2),  or  left  at  their  last  or  most  usual  place  of 
abode  (^■).  Notice  of  inquiry  has  been  allowed  to  be  served 
by  sticking  it  up  in  the  office,  and  leaving  it  at  the  defend- 
ant's last  place  of  abode;  though  neither  the  process  nor 
notice  of  declaration  had  been  personally  served  {k). 

If  the  writ  is  to  be  executed  in  London  or  Middlesex,  and 
the  defendant  lives  within  forty  computed  miles  of  London, 
eight  days'  notice  must  be  given,  which  must  be  computed 
exclusive  of  the  day  of  giving  the  notice,  and  inclusive  of  the 
day  of  executing  the  inquiry  (/).  But  fourteen  days'  notice 
is  required  if  the  defendant  resides  at  a  greater  distance,  the 
same  as  a  notice  of  trial  (m).  If  the  writ  is  to  be  executed 
in  any  other  county,  eight  days'  notice  is  sufficient (w).  In 
replevin  there  should  be  fifteen  days'  notice  of  inquiry 
under  17  C  2,  c.  7,  s.  2(o).  Sunday,  Christmas-day,  Good' 
Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving, 
is  reckoned  as  one  of  the  days,  unless  it  be  the  last  day(/>). 
And  the  intervening  days  between  Thursday  next  before  and 
Wednesday  next  after  Easter-day  are  reckoned  in  notices  of 
inquiry,  although  not  in  other  proceedings  (5-).  A  defendant 
residing  at  an  hotel  in  London,  from  the  time  of  his  arrest 


(c)  See  the  forms.  Chit.  Forms,  337. 

(d)  R.  H.,  2  W.  4,  r.  101.  Formerly  a 
rule  was  necessary,  but,  by  the  rule  of  H. 
T.,  "  there  shall  be  no  rule  for  the  sheriff" 
to  return  a  good  .iury  upon  a  writ  of  in- 
quiry, but  an  order  shall  be  made  by  a 
judge  upon  summons  for  that  purpose." 
(See  the  form,  Chit.  Forms,  337). 

(e)  See  Price  v.  Williams,  5  Dowl.  160. 
(/)  Wilkinson  v.  Malin,  1  Dowl.  630;  1 

C.  &  M.  238,  S.  C.  Before  the  rule  of  H. 
T.,  2  W.  4,  r.  10,  it  was  otherwise.  (See 
Calvert  v.  Gm-don,  3  M.  &  Ry.  124,  128 ; 
Chapman,  1  Add.  26). 

ig)  Ante,  208  :  Moselei/  v.  Sanford, 
Barnes,  311:  Pr.  Reg.  276:  Hardini^  v. 
Stafford,  Say.  133:  Knibbs  v.  Hopa-aft, 
10  Price,  147:  Brooks  v.  Till,  2  Y.  cSt  J. 
276.    See  the  form,  Chit.  Forms,  338. 


(h)  See  Hodges  v.  Perkins,  3  East,  568-, 
Barnes,  306:  and  see  this  rule  commented 
on,  ante.  Vol.  I.  208. 

(?)  Pr.  Reg.  443 :  sed  vide  Figgins  v. 
Ward,  2  Dowl.  364. 

(j)  See  R.  T.,  1  G.  2:  and  ante,  208. 

{k)  Watson  v.  Delcroix,  2  Dowl.  396. 

{1}  R.  M.,  4  A.  c  :  R.  H.,  2  W.  4,  r.  8, 
ante,  93. 

{m)  Ante,  205,  207:  see  Stevens  v.  Pell, 
2  Dowl.  3.35. 

(w)  R.  M.,  4  A.  c:  R.  H.,  3J)  G.  3, 
Exch. 

(o)  Bw-ton  V.  Hickep,  6  Taunt.  57;  1 
Marsh,  444,  S.  C. 

(p)  R.  M.,  4  A.  c:  R.  H„  2  W.  4,  r.  0, 
ante,  93,  207- 

(cj)  R.  E.,  2  W.  4,  r.  1,  ante,  93. 
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11  he  was  served  with  notice  of  inquiry,  was  holden  not  en-  c.hav.  iv. 
tied  to  more  than  eight  days'  notice  in  a  town  cause,  though  ^^^'^-  ^- 
is  general  residence  was  above  forty  computed  miles  from 
ondon(r).  Also,  where  the  defendant  resides  within  forty 
liles  of  London  before  and  at  the  commencement  of  the 
;tion,  eight  days'  notice  of  executing  the  writ  of  inquiry  is 
ifficient,  though  the  defendant  has,  in  the  intermediate  time, 
imoved  permanently  to  a  distance  of  above  forty  miles  from 
ondon,  provided  he  has  not  given  the  plaintiff  notice  of  his 
imoval,  in  which  case  he  would  be  entitled  to  fourteen  days' 
3tice(5).  If  he  reside  above  forty  miles  from  London,  he 
ill  be  entitled  to  fourteen  days'  notice,  although  he  may  be 
I  London  when  the  notice  is  served (^).  Where  a  defendant 
master  of  a  vessel,  and  resides  on  board,  and  has  no  home 
1  shore,  he  is  considered  to  reside  where  his  ship  is  registered  ; 
id  if  more  than  forty  miles  from  London,  is  entitled  to  four- 
en  days'  notice  of  executing  a  writ  of  inquiry  (««).  And,  in 
;neral,  the  same  rules  that  are  applicable  to  notices  of  trial 
'e  equally  aj^plicable  to  notices  of  inquiry  (v).  If  the  de- 
ndant  be  under  terms  to  take  "short  notice"  of  inquiry, 
lis  is  the  same  as  short  notice  of  trial,  namely,  four  days  in 
>untry  causes,  and  two  days  in  town  causes (^).  But  being 
ider  terms  to  take  short  notice  of  trial  does  not  bind  the 
jfendant  to  take  short  notice  of  inquiry  (y). 

A  tenrCs  notice  of  inquiry  is  also  necessary  in  cases  where  Term's  No- 
term's  notice  of  trial  would  be  required  if  the  cause  had  pro-  cestkr^"'  "'^ 
eded   to   trial(^).     By  R.  H.,2  W.A.r.  52,   {ante,   210),     '  ^''^' 
such  notice  may  be  given  at  any  time  before  the  first  day  of 
rm." 

It  is  usual  to  give  the  notice  on  a  separate  piece  of  paper :  Notice,  how 
It  by  the  rule  of  iJ.  T.,  2  W.  4,  r.  59,  "  in  all  cases  where  the  g^^^^"- 
aintifF  in  pleading  concludes  to  the  country,  the  plaintiff's 
torney  may  give  notice  of  trial  at  the  time  of  delivering  his 
plication  or  other  subsequent  pleading;  and,  in  case  issue 
:all  afterwards  be  joined,  such  notice  shall  be  available;  but 
issue  be  not  joined  on  such  replication  or  other  subsequent 
eading,  and  the  plaintiff  shall  sign  judgment  for  want 
ereof,  and  forthwith  give  notice  of  executing  a  writ  of 
quiry,  such  notice  will  operate  from  the  time  that  notice  of 
ial  was  given,  as  aforesaid;  and  in  all  cases  where  the  de- 
ndant  demurs  to  the  plaintiff's  declaration,  replication,  or 
her  subsequent  pleading,  the  defendant's  attorney,  or  the 
ifendant,  if  he  plead  in  person,  shall  be  obliged  to  accept 
4ice  of  executing  a  writ  of  inquiri/,  on  the  hack  of  the  joinder 
demurrer ;  and  in  case  the  defendant  pleads  a  plea  in  bar 
rejoinder,  &c.,  and  the  plaintiff  demurs,  the  defendant's 
torney,  or  the  defendant,  if  he  plead  in  person,  shall  be 
diged  to  accept  notice  of  executing  a  writ  of  inciuiry  on  the 
ch  of  such  demurrer''"' {a). 

r)  Uoyd  v.  Uoor.er,  7  East,  624.  (x)  See  Vol.  I.  205:  Blaaw  v.  Chaters,  6 

:«)  Rochfm-t  V.  Robertson,  12  East,  427:  Taunt.  458;  2  Marsh,  151,  S.  C. 

encer  v.   Hall,   1   East,  688:  Bmid  v.  (t/)  Stevens  v.    Pell,   2  Dowl.  355;  2  C. 

'iris,  2  W.  Bl.  1205.  &  M.  421,  S.  C. 

]t)  Blaaw  V.  Chaters,  6  Taunt.  445;  2  (2)  Peyton  v.  Burdus,  2  Str.  1100:  see 

irsh,  151,  S.  C.  Smith  v.  Paull,   3  Smith,  101:    and  see 

[ti)  See  Blaaw  V.  Chaters,  6  Taunt A5S',  ante,  210.    See  the  form.   Chit.   Forms, 

Warsh,  151,  S.  C;  and  Vol.  I.  205.  52. 

;r)  MS.,  H.  1820.  (a)  See  ante,  197,  661. 
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BoUK    II. 

Part  iv. 


■Statement  of 
time  of  l'",xe 
eutioii  iimst 
be  certain  and 
definite. 


But  sufficient, 
if  Defendant 
not  misled. 


The  Defend- 
ant must 
attend  punc- 
tually. 


Notice  for 
Sittings  or 
Assizes. 


Continuance 
or  Counter- 
mand of 
Notice  of 
Inquiry. 


When  tlie  writ  is  to  be  executed  before  the  sheiifF,  the 
notice  states  tluit  it  will  be  executed  on  a  day  therein  stated, 
which  must  be  on  or  before  the  return  day  ot  the  writ(/-'),  not 
bcini;  Sunday  ('■),  usually  between  two  certain  hours(fi),  as  be- 
tween the  hours  often  and  twelve  o'clock  in  the  foienoon,  or 
between  the  hours  of  lour  and  six  o'clock  in  the  afternoon (c), 
"  at  the  Secondary's  Office,  No.  28,  Coleman  Street,  London,"  if 
in  London;  or  "  at  the  Sheriff 's Office,  in  Red  Lion  Square,  near 
Ilolborn,  in  the  county  of  Middlesex,"  if  in  Middlesex;  or,  if 
in  any  other  county,  then  at  some  place  within  the  county 
apj)ointed  for  that  purpose,  and  particularly  described  in  the 
notice  (/).  A  notice  of  executing  the  writ  "  by  ten  o'clock"(//^, 
or  "  at  ten  o'clock,  or  as  soon  after  as  the  sheriff' can  attend"  (A;, 
will  be  bad  for  uncertainty ;  so,  "  between  the  hours  of  ten  and 
two  o'clock,"  has  been  holden  insufficient,  as  not  being  suffi- 
ciently definite(2).  liuta notice  to  execute  "at  11  o'clock"  is 
good,  it  having  been  executed  before  twelve  o'clock (^).  And 
when  the  notice  was  given  for  Wednesday,  the  11th  of  June, 
when  Wednesday  fell  on  the  lOth,  on  which  day  the  inquiry 
was  executed,  the  court  refused  to  set  it  aside,  the  defendant  re- 
fusing to  swear  that  he  was  misled  by  it(/);  and  the  same, 
where  the  notice  was  given  for  Tuesday  the  14th,  whereas 
the  14th  fell  on  Thursday,  on  w^hicli  day  the  writ  was  exe- 
cuted (?»),  the  defendant  not  swearing  that  he  was  misled. 

If  the  defendant  do  not  attend  punctually  at  the  time  men- 
tioned in  the  notice,  and  the  writ  be  executed  in  his  absence, 
the  court  will  not  relieve  him(w);  and,  on  the  other  hand,  if 
the  defendant  attend  at  the  hour,  he  will  not  be  warranted  in 
leaving  the  court  at  the  expiration  of  the  time  mentioned  in 
the  notice;  for  the  sheriff"  may  have  prior  business,  which 
may  detain  him  beyond  that  time(o).  But,  if  the  plaintiff", 
in  the  absence  of  the  defendant,  have  the  w^rit  executed  at  a 
different  time  or  place  from  that  specified  in  the  notice,  it 
will  be  irregular,  and  the  court,  upon  application,  will  set  it 
aside. 

If  the  writ  is  to  be  executed  before  the  chief  justice  or 
judge  of  assize,  the  notice  is  given  for  the  sittings  or  assizes 
generally  (/>),  in  the  same  manner  as  in  the  notice  of  trial, 
ante,  208. 

Notice  of  inquiry  may  be  continued  or  countermanded,  in  the 
same  manner  as  a  notice  of  trial,  and  as  to  which,  see  ante, 
210,  211((/).  It  can  he  continued  hut  once  (r).  The  notice 
of  continuance  need  not  specify  the  place  or  hour,  for  it  shall 
be  taken  to  refer  to  the  place  and  hour  specified  in  the  original 
notice  (5).     But  a  notice  of  continuance,  not  stating  the  houi 


(6)  Davies  v.  Salter,  2  Salk.  627:  Dyke 
V,  Blackston,  2  L,  Raym.  1440. 

(f)  Hoyle  V.  Cornwallis,  1  Str.  387. 

(d)  Arnold  v.  Squire,  Say.  181. 

(3)  Tidd,  579. 

(/)  See  Comyns,  551:  Squire  v.  Almmid, 
Barnes,  297:  Le  Mark  v.  Newnham,  Id. 
300-:  Arnold  v.  Squire,  Say.  181 :  Pr.  Reg. 
447. 

(j?)  Ison  V.  Fowen,  2  Str.  1142. 

(/i)  Hannaford  v.  Holman,  Barnes,  295. 

(i)  Foster  v  Smales,  Barnes,  295,  296: 
Robinson  v.  Phillips,  Id.  296  :  Comyns, 
551 :  and  see  1  Barnard,  139:  Langstoffe  v. 
Lamb,  Barnes,  293. 

{k)  Last  V.  Denny,  Barnes,  302. 


(/)  Eldon  V.  Haig,  1  Chit.  Rep,  11:  and 
see  Batten  v.  Hamson,  3  B.  &  P.  1 :  and 
ante,  209,  294 :  sed  vide  Abraham  v. 
Noakes,  1  Chit.  Rep.  5. 

(m)  Batten  v.  Harrison,  3  B.  &  P.  1. 

(n)  1  Barnard,  233. 

(0)  Williams  v.  Frith,  1  Doug.  198 
Lofft,  193,  S.  C-  2  Barnard,  214. 

ip)  Tidd,  579:  1  Sellon,  353. 

[q]  See  form  of  a  notice  of  continuance; 
Chit.  Forms.  339;   of  countermand,  Id 

(r)  MS.,  H.  1820:  Price  v.  Bambridge 
Barnes,  297  :  Burgess  v.  Boyle,  2  Chit 
Rep.  220:  Fryer  v.  Binm,  B.,  C.  M.  1837 
2  Jurist,  15. 

(«)  Jones  V.  Chum,  1  B.  &  P.  363. 
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d  place,  cannot  operate  as  an  original  notice,  though  given     chap.  iv. 

[1  days  previously  (^).     Notice  of  continuance  of  inquiry    _^££I:_i!_ 

list  be  given  in  town  ;  but  countermand  of  notice  of  inquiry 

ay  be  given  either  in  town  or  country,  unless  otherwise 

dered  b}''  the  court  or  a  judge  (m). 

If  the  plaintiff  do  not  either  proceed  to  execute  his  writ  ac-  Costs  of  Day, 

rding  to  the  notice,  or  countermand  it  in  time,  the  defendant  ceecUn^^on 

11  be  entitled  to  his  costs  of  the  day,  on  an  affidavit  of  attend-  Notice. 

ce  and  necessary  expenses  incurred  (^),  in  the  same  manner 

for  not  proceeding  to  trial  {f). 

An  irreqularity  in  the  notice  of  inquiry,  or  in  the  time  and  irregularity 

ace  of  executing  it,  is  waived,  in  general,  by  the  defendant  or  waiveti. 

3  attorney  attending  at  the  inquiry,  and  making  a  defence 

the  execution  of  the  writ  (^).  It  has  been  held,  that  a 
fendant  to  whom  an  irregular  notice  of  inquiry  is  given 
ght  to  return  it  forthwith,  and  state  what  objection  he  has 
it,  otherwise  he  would  not  be  allowed  the  costs  of  an  appli- 
tion  to  set  aside  the  inquiry  (<:*).     But  retaining  the  notice  is 

waiver  of  the  irregularity  (6). 

Attending  h/  CounseL~\  If  you  wish  to  attend  the  execution  Attending  ly 
the  writ  of  inquiry  by  counsel,  you  should  give  notice 
ereof  to  the  opposite  party  (c),  in  order  to  get  the  expense 
his  attendance,  and  briefs,  &c.,  allowed  you.  Moreover  the 
eriff  may,  it  seems,  at  the  request  of  the  opposite  party, 
stpone  the  execution  of  the  writ,  unless  such  notice  be 
ven  (d).  A  written  notice  is  not  requisite  (e).  The  master 
ay  or  may  not,  in  his  discretion,  allow  costs  for  the  attend- 
ice  of  counsel,  and  preparing  briefs,  &c.(/). 

Subpoenaing  Witnesses.']    After  the  notice  of  inquiry,  the  Subpoenaing 
xt  step  to  be  taken  is  to  subpoena  the  witnesses  necessary  to  Witnesses. 
ove  the  amount  of  the  damages  {g). 

How  Writ  executed.']  Immediately  upon  the  receipt  of  the  How  Writ 
"it,  the  sheriff  will  summon  a  jury.  Attend  at  the  time  ap-  e^^<^"^^^'- 
inted,  with  your  counsel  and  witnesses;  and  the  inquest 
'II  be  taken  in  nearly  the  same  maimer  as  at  a  trial  at 
isi  Prius,  {see  ante,  264),  excepting  that  the  jurors  can- 
it  be  challenged  (A).  Also,  the  execution  of  the  writ  may 
adjourned  by  the  sheriff,  if  necessary,  after  it  is  entered 
)on(e). 

Evidence  and  Damages.]  All  the  plaintiff  has  to  prove,  or  Evidence  and 
e  defendant  is  permitted  to  controvert,  is  the  amount  of  the  Damages. 
'Mages{k)  ;  for  the  cause  of  action  itself,  as  stated  in  the 

t)  Fryer  v.  Binns,  B.,  C.  M.  1837;  2  (e)  Elliott  v.  Micklin,  5 'Price,  e>M. 

rist.  Id.  (/)  Hullock  v.  Hemsworth,  Tidd,  9th 

u)  R.  G.  H.,  2  W.  4,  s.  57.  ed.  580. 

x)  R.  H.,  8  G.  1  a:  see  Sutton  v.  Bryam,  (g)  See  ante,  232.    See  form  of  a  prcB- 

Itr.  728.  cipe  for  a  subpoena,  Chit.  Forms,  339;  of 

v)  See  post.  Book  IV.  Part  I.  Ch.  23.  the  subpoena,  Id. ;  of  the  subpoena  ticket, 

z)  See  ante,  211.  Id.  340. 

a)  Stevens  v  Pell,  2  Dowl.  355.  {h)  Anm.,  3  Salk.  81. 

b)  Id  (i)  Coleman    v.    Mawhy,    2    Str.    8.53: 

c)  See  the  form,  Chit.  Forms,  339.  Markham  v.  Middleton,  Id.  1259  :  Elliott 

d)  See  Elliott  v.  Micklin,  5  Price,  641 ;  v.  Micklin,  5  Price,  641. 

sel.  544  :  Coleman    v    Mawby,   2  Str.        {k)  De  Gaillon   v.  L'Aigle,   I   B,  &  P. 
t:  Markham  v,  Middleton,  Id.  1259.  368. 
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UOOK   II. 

Pakt  IV. 


Amount  of 

Damages, 
where  no  Evi- 
dence given. 


JFrit  of  hiquiryf  in  ordinary  Cases. 

declaration,  is  impliedly  admitted  Ly  the  defendant,  b}'  hiij 
suffering  judgment  to  jjass  against  liim  by  default  (/).  The 
judgment  aclmits  something  to  be  due,  but  disputes  the 
amount:  therefore,  in  an  action  for  work  and  la])our  under 
the  common  counts,  though  the  defendant  admits  that  some 
work  was  done  at  his  request,  still  he  may  cross-examine 
plaintiff's  witnesses,  or  perhaps  call  others  to  prove  that  all 
the  work  charged  for  was  not  done  at  defendant's  request  (m). 
In  an  action  on  a  policy  on  a  foreign  ship,  when  there  is  a 
stipulation  that  the  policy  shall  l)e  sufficient  proof  of  interest, 
and  judgment  is  suffered  by  default,  the  plaintiff,  on  the  in- 
quiry, need  only  prove  the  defendant's  subscription  to  the 
policy,  without  giving  any  evidence  as  to  interest  {91).  A 
lease,  mentioned  in  the  condition  of  a  bond  set  out  by  the 
defendant  upon  oi/er,  need  not  be  proved  (0).  So,  a  bill  ot 
exchange  or  promissory  note,  if  declared  upon,  need  not  be 
proved,  although  it  must  be  produced,  in  order  to  satisfy  the 
inquest  that  no  money  has  been  paid  on  account  of  it(p)  : 
and  the  plaintiff  is  entitled  to  recover  nominal  damages,  though 
the  bill  or  note  be  not  produced  (5-).  So  a  contract,  if  de- 
clared on,  is  by  the  judgment  admitted,  and  evidence  to  con- 
tradict it,  which  would  be  good  under  the  general  issue,  ought 
not  to  be  admitted  (r).  So  the  defendant,  in  an  action  on  a 
contract,  will  not  be  allowed  to  give  evidence  of  fraud  (5),  or 
of  any  other  matter  which  would  render  the  contract  void  ; 
for,  by  allowing  judgment  to  go  by  default,  he  has  admitted 
the  validity  of  the  contract.  So,  the  defendant  will  not  be 
allowed  to  give  in  evidence,  in  mitigation  of  damages,  any 
matter  whicli  might  have  been  made  the  subject  of  a  set-off"  (^). 
In  an  action  for  use  and  occupation,  the  plaintiff  need  not 
shew  that  the  house  occupied  by  the  defendant  was  the  plain4 
tiff's  house,  as  the  judgment  by  default  is  an  admission  thai 
the  defendant  occupied  a  house  under  the  plaintiff;  but  if  the 
defendant  insist  that  he  did  not  occupy  the  particular  house 
alluded  to  in  the  evidence  produced  on  the  inquiry,  the 
plaintiff  must  then  prove  the  fact  of  its  being  his  own 
house  (u). 

In  trespass,  or  any  other  action,  where  the  damage  actually 
sustained  by  the  plaintiff  is  the  measure  of  the  damages  to  be 
given  by  the  jury,  if  the  plaintiff  do  not  prove  the  nature  of 
the  injury,  and  the  amount  of  the  damage  sustained  by  him, 
the  jury  always  give  nominal  damages  merely.  But  where 
the  jury  are  to  imply  the  amount  of  the  damages  from  the 
nature  of  the  injury,  and  where  no  special  damage  could  be 
proved  unless  laid  in  the  declaration, — as,  for  instance,  in  an 
action  of  slander,  or  the  like, — there,  although  the  plaintiff"  do 


(/)  Eadem  v.  Lutman,  1  Str.  612  :  and 
see  2  Saund.  107,  n.  2. 

(n)   Williams  v.  Cooper,  3  Dowl.  204. 

(n)  Thelluson  v.  Fletcher,  1  Doug.  316  ; 
1  Esp.  73,  S.  C. 

(o)  Collins  v.  Rt/bot,  1  Esp.  157- 

(p)  Green  v.  Hearne,  3  T.  R.  301 :  Anon., 
3  Wils.  155  :  and  see  Bevis  v.  Lindsell,  2 
Str.  1149.  On  an  application  for  a  rule 
to  compute  without  production  of  the 
bill,  the  court  refused  to  give  an  opinion 
whether  production  was  necessary,  but 
granted  the  rule,  leaving  the  question  to 


the  decision  of  the  master.  (Sanderson  li 
Lee,  7  Dowl.  97)-  ] 

(5)  Marshall  v.  Griffin,  1  R.  &  M.  41.    1 

(>•)  Stephens  v.  Pell,  2  Dowl.  659  :  sei 
De  Gaillon  v.  L'Aigle,  1  B.  &  P.  368:'' 
Shepherd  v.  Chester,  4  T.  R.  275. 

(s)  Eadem  v.  Lutman,  1  Str.  612  :  Shep-^ 
herd  v.  Chester,  4  T.  R.  275. 

[t]  Carruthers  v.  Graham,  14  East,  78 
As  to  payments,  see  ante,  Vol.  I.  185,  Im 

(m)  Davis  v.  Holdship,  1  Chit.  Rep.  64^ 
n.  (a). 
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>t  offer  evidence,  yet  the  jury  may  give  such  damages  as  the     chap.  iv. 
rcumstances  of  tlie  case  warrant  (.27).  __^^^^I_!l__ 

In  an  action  for  mesne  profits,  the  jury  may  give  as  damages,  in  Action  for 
it  merely  the  annual  value  of  the  premises,  hut  may  give  "^^sne  Profits, 
en  four  times  its  amount,  and  damages  for  plaintiff's  trou- 
e,  &c.(j/). 

The  jury  may  give  damages  in  the  nature  of  interest,  over  interest  as 
d  ahove  the  value  of  the  goods  at  the  time  of  the  conversion  Damages. 

seizure,  in  an  action  of  trover  or  trespass  de  bonis  aspor- 
'is;  and  over  and  above  the  money  recoverable  in  an  action 

a  policy  of  insurance   made   after   the   14tli   of  August, 
33  (c)  ;  and  they  ought  to  assess  interest  in  the  same  cases 
which  it  may  be  given  by  a  jury  at  JVisi  Prius  {a). 
If  there  be  two  or  more  defendants  who  suffer  judgment  to  Where  the 

by  default,  the  inquest  cannot,  even  in  tresjjass,  sever  the  be^™v^red"^^^ 
mages  (6)  ;  but  where  there  is  judgment  by  default  against 
e  defendant,  and  judgment  upon  demurrer  against  the  other, 
3  inquest  may  sever  the  damages,  because  the  defendants 
ve  severed  in  their  pleading  (c). 

Inquisition,  how  set  aside,  5^c.']  Within  four  days  after  the  inquisition, 
rurn  day  of  the  writ  of  inquiry,  the  defendant  may,  if  he  how  set  aside, 
aoses,  move  the  court  to  set  aside  the  inquisition,  or  arrest 
?  judgment,  or  apply  to  a  judge (c?)  to  stay  the  judgment 
til  a  day  named  by  him.  The  sheriff  or  other  oificer  before 
lom  the  writ  was  executed  may  also  prevent  the  signing  of 
Igment  immediately,  if  he  certify,  on  the  return  of  the 
it(e),  that  judgment  ought  not  to  be  signed  till  defendant 
ill  have  had  an  opportunity  of  applying  to  the  court  to 
;  the  execution  of  the  writ  set  aside  (/).  To  procure  such 
'tificate  of  the  sheriff  or  order  of  a  judge,  it  is  usual  to 
ike  an  affidavit  of  the  facts  to  induce  him  to  grant  it,  though 
s  seems  unnecessary  (^).  Upon  moving  for  such  new  trial, 
;.,  it  will  suffice  to  produce  the  under-sheriff's  notes  verified 
affidavit  {h). 

A.S  to  the  causes  for  which  the  court  will  set  aside  the  inqui-  For  what 
ion,  see  post,  Book  IV.  Part  I.  Ch.  27,  title,  "  New  TriaW  Ca^^s. 
notion  to  set  aside  an  inquiry  for  excess  in  the  damages  will 
b  be  granted,  unless  a  strong  case  be  made  out,  and  it  seems 
it  it  will  not  be  granted  on  the  affidavits  of  the  parties, 
less  corroborated  by  others  (i). 

Where  the  court,  upon  application,  ordered  a  new  Inquiry,  Costs  of  first 
the  ground  that  as  to  part  of  the  damages  found  there  was  i"^"^»'y- 
evidence  to  warrant  the  finding  of  the  jury  ;  the  defendant, 
wever,  in  order  to  save  the  expense  of  a  second  inquiry, 
d  the  plaintiff  the  whole  of  his  demand ;  it  was  held,  not- 
thstanding,  that  he  was  not  bound  to  pay  the  plaintiff  the 
its  of  the  first  inquiry  (;{;). 

)  Tripp  V.  Thomas,  3  B.  &  C.  427;  5  qutsre.    See  Vol.  I.  323. 

&  R.  276,  S.  C.  (d)  See  a  form  of  the  summons  and 

')  Goodtitle  v.  Tombs,  3  Wils.  191.  order,  Chit.  Forms,  341. 

)  3  &  4  W.  4,  c.  42,  s.  29.  (e)   See    a    form  of   certificate.  Chit. 

)  V.  Edmunds,  6  Taunt.  346.  Forms,  341. 

3  &  4  W.  4,  c.  42,  s.  38:  and  see  ante,        (f)  1  W.  4,  c.  7,  s.  1,  ante,  707. 
erdict,"  p.  322.  (g)  See  a  form,  Chit.  Sum.  Prac.  358. 

)  Onslow  V.  Orchard,  1  Str.  422 :  ante,        {h)  Stephens  v.  Pell,  2  Dowl.  629. 
701,  323.  (i)    Lothburt/  v.  Brown,  10  Moore,  106. 

)  Chapman  v.  House,  2  Str.  1140;  sed       {k)  Porter  v.  Cooper,  3  Dowl.  662. 
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Writ  of  Inquiry,  in  ordinary  Cases. 


Hook  k.  Retum  of.~\  Call  at  the  sherijf\'i  office^  at  or  after  the  expira- 

''-^"^_i^'  _  ^^^*^^  of  four  (lai/s  from  the  return  day  of  the  iiuiniry,  and  he  mil 
Return  of.  deliver  to  you  the  writ  and  his  return  with  the  inauisitum.  Sucli 
retiini  iw  indorscfl  on  the  writ  of"  iiu|uirv.  'V\\v  iiKiuisition  in 
engrossed  on  ])urclnnunt,  and  sigjicd  and  scalcid  in  tlie  name  of 
tho  Hlieriff'and  by  the  jurors  (/).  The  defenchmt  is  entitled  to 
liave  tlie  inquisition  iiled  ;  and  if  the  plaintiffs  attorney 
refuses  to  file  it  or  shew  it  to  the  defendant's  attorney,  the 
court  will  compel  him  to  do  so,  and  to  pay  the  costs  {in). 


Fipal  Judg- 
ment, &c. 


Entry  of  on 
Roll.' 


Final  Judgment^  S)C.~\  After  the  four  days  from  the  return 
day  of  the  inquiry  has  expired^  (if  the  sheriff  has  not  certified 
on  the  w'rit  as  above  mentioned,  and  a  judj^e  has  not  ordered 
the  staying  the  judgment  till  a  day  not  yet  arrived,  and  tlit- 
defendant  has  not  moved  to  set  aside  the  incjuisition  or  in 
arrest  of  judgment,  or  if  he  has  moved,  and  the  iiKjuisition  be 
not  set  aside,  nor  the  judgmejit  arrested),  get  your  costs  taxed 
by  one  of  the  masters  andjinal  judgment  signed,  as  upon  a  postea, 
{see  post,  Book  IV.  Part  I.  Ch.  31,  title,  ^^  Costs'"' ),  and 
you  may  then  proceed  forthwith  to  sue  out  execution.  {See  ante, 
'l^yi).  By  rule  of  //.  T.,  2  W.  4,  r.  67,  "after  the  return 
of  a  writ  of  inquir}'^,  judgment  may  be  signed  at  the  expi- 
ration of  four  days  from  such  return  without  any  rule  for 
judgment."  It  seems,  however,  that  where  the  damages 
assessed  by  the  inquiry  are  under  201.,  it  is  the  practice  to 
consider  the  same  as  within  the  8  &;  4  W.  4,  c.  42,  .s-.  1 8,  post. 
727,  and  to  tax  costs  and  sign  judgment  immediately  after  the 
execution  of  the  inquiry,  without  waiting  the  four  days  (w). 

The  entry  of  the  judgment  is  thus  : — After  the  award  of  the 
writ  of  inquiry  on  the  roll,  (as  ante,  712),  follows  an  entry  oi 
the  return  of  it  and  the  finding  of  the  inquest,  and  lastly  the 
entry  of  the  final  judgment  as  in  ordinary  cases  (o).  We  have 
seen  {ante,  702)  that  the  judgment  is  to  be  entered  of  record 
of  the  day  when  signed,  to  which  day  it  has  relation  ;  also, 
that  there  is  no  occasion  to  enter  any  continuances.  If  the 
roll  have  already  been  carried  in,  this  entry  will  be  made  b\ 
one  of  the  masters,  upon  your  leaving  the  inquisition  with  him 
for  that  purpose.  But  if  the  roll  have  not  as  yet  been  carried 
in,  you  must  get  a  roll,  and  enter  the  proceedings  on  it,  to  th 
interlocutory  judgment  inclusive  ;  after  which,  enter  the  award  oj 
the  inquiry,  the  return,  and  final  judgment,  as  above  mentioned 
Then  docket  your  entry  and  carry  in  the  roll  {p). 
After  Death  of  If  the  defendant  die  after  interlocutory  and  before  final  judg- 
Defendant,  ment,  and  the  interlocutory  judgment  be  revived  against  th( 
executor,  &c.,  and  a  %vrit  of  inquiry  executed,  the  final  judg< 
ment  in  that  case  must  be  against  the  executor  or  administrator 
and  not  against  the  testator  or  intestate  {q). 

Execution.  Execution.']  The  execution  after  a  writ  of  inquiry  is  the  sami 

as  in  ordinary  cases.  By  the  3  4"  4  TV.  4,  c.  42,  s.  19,  all  the  pro 
visions  of  the  1  TV.  4,  c.  7,  relating  to  judgments  and  executioi 
are  extended  to  judgments  and  executions  on  \vrits  of  inquii 


(/)  See  a  form  of  the  sheriff's  return 
and  inquisition,  Chit.  Forms,  340. 

(m)  Townsetid  v.  Bums,  1  Dowl,  629; 
1  C.  &  M.  176,  S,  C. 

(n)  HooppeU  v.  Leigh,  -3  Scott,  188. 


(0)  See  the  form,  Chit.  Forms,  328, 
10  Went.  430,  442,  448,  435,  456. 
(p)  See  Chit.  Forms,  328,  334. 
(5)  2  Saund.  72,  n. 
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Chap    iv. 
Sect.  2. 

Sect.  2.  , 

Reference  to  the  Master. 

As  to  the  nature  of  tlie  demand  to  ascertain  which  a  refer-  What  Causes 
5nce  to  the  master  may  be  substituted  for  a  writ  of  inciuiry,  Jj  JefemcIT^^ 
jee  ante,  707,  708. 

Although  the  bill  or  note,   &c.,    has  been   destroyed,  the  Where  the 
^ule  may   still  be   obtained  (r).     Where   it   appeared,   upon  ^i^'f^rth-'* 
iffidavit,   that   the   bill   had   been  stolen   out   of  the   attor-  coming, 
ley's  pocket,  the  court  ordered   the   usual  reference  to  the 
naster,  upon  production  of  a  copy  {s).    On  an  application  to 
;he  court  for  a  rule  to  compute  without  production  of  the  bill, 
he  court  declined  to  give  any  opinion  as  to  the  necessity  of 
)roduction,  but  granted  the  rule,  leaving  the  question  to  the 
lecision  of  the  master  (^). 

Where  interlocutory  judgment  was  signed,  and  the  plaintiff  After  Death 
lied  on  a  subsequent  day  in  the  term,  the  court  granted  a  rule  ^^  P'^'^^'tifl. 
o  compute  principal  and  interest  on  the  bill  on  which  the 
iction  was  brought  {u). 

Upon  demurrer  to  one  count,  (on  a  bill  of  exchange),  and  ononeof 
udgment  for  the  plaintiff ;  and  a  plea  to  the  other  counts,  coums. 
ipon  which  issue  was  joined ;  the  court  granted  a  reference 
0  the  master,  to  see  what  was  due  to  the  plaintiff  on  the 
brmer  (y). 

The  mode  of  proceeding  is  thus : — In  term  time  make  an  How  ob- 
'/ffldavit  of  the  cause  of  action,  and  that  interlocutory  judgment  Term 'i-ime. 
\as  been  signed  {w).  Annex  this  affidavit  to  a  motion  paper,  and 
'ive  it  to  counsel  to  move  to  have  the  matter  referred  to  one  of  the 
tasters,  and  the  court  will  thereupon  grant  a  rule  nisi  {x).  In 
he  case  of  bills  of  exchange  and  promissory  notes,  this  is  a 
wtion  of  course  (j/).  It  may  be  made  on  the  same  day  the  inter- 
ocutory  judgment  is  signed  for  want  of  a  plea,  or  for  not  pro- 
[ucing'the  record  on  nul  tiel  record  pleaded  {x);  or  at  any  time 
fterwards.  Where,  however,  such  judgment  is  signed  upon 
iemurrer,  the  practice  is  not  to  move  for  a  rule  absolute  till 
he  following  day(;?).  The  rule  can,  it  seems,  in  no  case  be 
btained  till  judgment  has  been,  in  fact,  signed,  whether  for 
rant  of  a  plea  or  on  demurrer,  or  for  not  producing  an  alleged 
ecord  (2^).  Draw  up  the  rule  with  one  of  the  masters,  and  serve 
'  ^^W  ^f  ^t  ^''^  the  defendant's  attorney;  or  on  the  defendant,  if 
e  have  not  appeared.  If  there  he  several  defendants,  a  service 
fthe  copy  of  the  rule  on  one  will,  it  seems,  suffice  (<j).  The  ori- 
ginal rule  need  not  be  shewn  unless  sight  thereof  be  demanded{h). 

(r)  Clarice  v.  Quince,  3  Dowl.  26.  Wilkins,  Bail  Court,  M.  1839,  Littledale, 

(8)  Broivn  v.  Messiter,  3  M.  &  Sel.  281 :  J.) 

nd  see  Allen  v.  Miller,  1  Dowl.  420.  (.r)  Pocock  v.  Carpenter,  3  M.  &  Sel.  1(19: 

(t)  Sanderson  v.  Lee,  7  Dowl.  97.    As  to  Haywood  v.  Chambers,  5  B.  &  Aid.  752;  1 

he   necessity  of  production    in  case  of  D.  &  R.  411,  S.  C;  Russen  v.  Haj/ward, 

n'M  of  inquiry,  see  ante,  718.  1  D.  &  R.  444 ;   5  B.  &  Aid.  752,  S.  C.  : 

(M)  Berger  v.  Green,  1  M.  &  Sel.  229.  see  Gordon  v.  Corbett,  3  Smith,  179. 

(v)  Duperoy  v.  Johnson,  7  T.  R.  473.  (?/)  See  Hoard    v.   Hunt,    C.   P.,    M. 

iw)  See  the  form,   Chit.    Forms,   342.  1838 ;  8  Jurist,  24. 

rhe  affidavit  for  a  rule  to  compute  on  a  (z)  Moses  v.  Comr.ton,  6  M.  &  Sel.  381. 

lill  of  exchange  may  describe  the  defend-  («)  Figgins  v.  Ward,  2  Dowl.  364;  2  C. 

nt  by  initials,   if  he  so  signed  the  bill,  &  M.  424,  S.  C;  sed  vide  Flindt  v.  Bignell, 

nd    is  so  described   in  the  writ.    The  1  Chit.  Rep.  4(j6,  n. 

ffidavit  in  such  a  case  should  shew  the  (b)  R.  H.,  2  W.  4,  r.  51 :  see  Belairs  v. 

orm  of  signature  to  the  bill.  (Hilbert  v.  Poultney,  1  Chit.  Rep.  466,  n. 
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Iteference  to  the  Master. 

Service  of  the  nile  at  a  house  where  tlie  defendant's  family  are 
still  liviiio:,  thoui^h  ho  hinisclf  had  ^-one  away,  has  been  held 
sufficient,  without  leave  of  the  court  (r);  and  service  hy  leav- 
ini<^  the  rule  at  the  chamhers  of  the  defendant,  and  the  pei'son 
resident  there  statin^^  that  he  had  transmittecl  it  to  him,  has 
been  held  sufficient  {d).  Where  an  attorney  had  been  served 
with  process  at  chamhers,  from  which  he  afterwards  went 
away  to  an  unknown  residence,  a  rule  to  compute  was  allowed 
to  be  served  by  leaving  a  copy  at  those  chambers,  (they  being 
his  last  place  of  abode),  and  sticking- up  another  in  the  Q^ueen's 
Bench  Office  (e).  It  may  be  as  well  to  observe,  that  no  irre- 
gularity previous  to  the  judgment  can  be  shewn  as  cause 
against  the  rule  ;  but  a  cross  rule  must  be  ol)tained  to  set  aside 
the  judgment;  and  pending  which  rule,  the  court  will  enlarge 
the  rule  to  refer  (/).  In  cases  where  a  rule  nisi  only  is 
granted,  if  no  cause  be  shewn^  get  counsel  to  move  to  make  the 
rule  absolute,  upon  an  affidavit  of  service  (g).  When  you  obtain 
the  rule  absolute,  either  in  the  first  instance  or  after  a  ride  nisi, 
draw  it  up  with  one  of  the  masters,  serve  a  copy  of  it  on  the 
defendants  attorney,  or  on  the  defendant,  if  he  have  not  ap- 
peared {h^.  Also,  if  the  defendant  has  appeared  by  himself  or 
his  attorney,  serve  on  him  a  notice  of  the  intended  taxation  of 
costs,  one  day  or  more  before  the  taxation,  as  in  other  cases  (i). 
Then  take  the  rule  absolute  to  one  of  the  masters,  who  will 
thereupon  compute  the  sum  due  to  the  plaintiff  for  princi- 
pal and  interest;  tax  the  costs,  and  sign  judgment  as  usual. 
You  may  then  sue  out  execution  as  usual  {Jc).  In  the  Court 
of  Common  Pleas,  it  is  necessary  for  the  plaintiff  to  give 
notice  to  the  defendant  of  the  time  appointed  by  the  master  » 
for  computing  the  principal  and  interest,  in  analogy  to  the  i 
practice  upon  writs  of  inquiry  {I).  But  no  such  notice  is 
requisite  in  the  Queen's  Bench  or  Exchequer  (w). 

In  vacation  the  rule  may  be  obtained  by  application  to  a  | 
judge  at  chambers.  For  this  purpose  takeout  a  summons  for  ' 
the  defendant  to  shew  cause  why  it  should  not  be  referred  to  one  of 
the  masters  to  compute  principal  and  interest,  &^c.  Serve  a  copy 
on  the  defendants  attorney,  or  on  the  defendant  if  he  have  not 
appeared;  and  if  no  cause  be  shewn,  the  judge  will  grant  his 
fiat  to  one  of  the  masters,  to  make  out  the  rule{n).  Take  the 
order  to  the  master;  draw  up  the  rule,  and  proceed  as  is  above 
directed.  In  some  cases  the  judge  might  require  the  usual  affi- 
davit of  the  cause  of  action,  and  that  interlocutory  judgment 
has  been  signed. 

If  your  roll  have  been  already  carried  in,  one  of  the  masters, 
or  his  clerk,  will  enter  the  judgment,  upon  your  leaving  the  rule 
above  mentioned  with  him  for  that  purpose.  Otherwise,  you  must 
get  a  roll,  and  enter  the  proceedings  upon  it  (o),  and  then  docket 
and  carry  in  your  roll  [p).  The  declaration  frequently  con- 
tains other  counts,  besides  the  count  or  counts  upon  the  bill 


(c)  Payett  v.  Hill,  2  Dowl.  688. 

(d)  Carew  \,  Winslmv,  5  Dowl.  543. 

(e)  Sealey  v.  Robeitson,  2  Dowl.  568. 
if)  Pell  V,  Brown,  1  B.  &  P.  369:  Mar- 

ryatt  v,  Winkfield.  3  Chit.  Rep.  119. 

ig)  See  Chit.  Forms,  343. 

{h)  Bank  of  England  v.  Atkins,  1  Chit. 
466:  Dawson  v.  Sladford,  Id.  Service  of 
the  rule  nisi  on  the  mother  of  the  defehd- 
ant   at   his    residence,    held    suflacient- 


(Warren  v.  Smith,  2  Dowl.  216). 

(i)  See  post.  Book  IV.  Part  I.  Ch.  31. 

(k)  See  Chit.  Forms,  344. 

\l)  Branning  v.  Pattei-son,  4  Taunt.  487- 

(m)  MS.,  K.  B. :  Huckfield  v.  Kendall, 
1  Chit.  Rep.  693. 

(n)  See  the  form.  Chit.  Forms,  343. 

(o)  See  form  of  the  entry,  Chit.  Fomas, 
343. 

(p)  See  Chit.  Forms,  343,  3^1. 
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of  exchange,  «&c. ;  and,  as  damages  are  assessed  upon  the 
counts  upon  the  bill  of  exchange,  &c.,  alone,  a  remittitur  damna 
as  to  the  other  counts  must  be  entered  on  the  roll,  in  enter- 
ing the  judgment  {q).  But,  where  in  such  a  case  payment 
has  been  made  generally  on  account  of  the  action  after  declar- 
ation delivered,  the  plaintiff  cannot  enter  a  remittitur  damna^ 
nor  can  he  have  a  rule  to  compute  unless  by  consent  (r). 
Where  the  roll  contained  an  award  of  a  writ  of  inquiry,  and 
afterwards  an  assessment  of  damages  by  the  court,  upon  a  writ 
of  error  being  brought  for  this  cause,  it  was  urged,  on  the 
authority  of  Blachnore  v.  Flemyng  (s),  that,  by  the  award  of 
the  writ  of  inquiry,  the  plaintiff  had  made  his  election  to 
have  his  damages  ascertained  by  a  jury,  and  could  not  after- 
wards retract,  and  have  his  damages  assessed  by  the  court ; 
the  court,  however,  affirmed  the  judgment  (t). 


Chap.  iv. 
Skct.  .'}. 


Sect.  3. 
Writ  of  Inquiry  in  Debt  on  Bond, 


In  v)hat  Cases  necessary,  723. 
Before  whom  executed,  725. 
Proceedings  on,  after  Judgment  by 

Default,  726. 
Proceedings   on,    after  Judgment 


on  Demurrer  or  Nul  Tiel 

Record,  728. 
Proceedings    on,     upon    Issite 

joined,  id. 
Scire  Facias  after,  729. 


In  what  Cases  iiecessary.^  By  stat.  8  c^-  9  W.  3,  c.  11,  5.  8,  in  what  Cases 
"  In  all  actions  which  shall  be  commenced  or  prosecuted  in  "*^^'^**'*^'y- 
any  of  his  majesty's  courts  of  record,  upon  any  bond  or  bonds, 
or  on  any  penal  sum,  for  non-performance  of  any  covenants 
or  agreements  in  any  indenture,  deed,  or  writing  contained, " 
—  [whether  the  covenant,  &c.,  be  contained  in  the  same,  or 
in  any  other  deed  or  writing  (u);  and  the  statute  extends  to 
bonds,  &c.,  for  the  payment  of  money  by  instalments  (x),  for 
the  pajTnent  of  an  annuity  (j/),  for  the  performance  of  an 
award  (z),  or  for  the  performance  of  any  other  specific  act, 
excepting  for  the  payment  of  a  sum  of  money  in  gross  at  a 
certain  time,  as  post-obit  bonds  (a),  and  excepting  other  bonds 
for  the  payment  of  monies,  which  are  provided  for  by  the  9  A . 
c.  16,  s.  13  (6),  and  excepting  the  case  of  a  bail-bond  (c),  a 


iq)  See- Chit.  Forms,  34.3:  Fleming  v. 
Langton,  1  Str  ,532:  Duperoy  v.  Johnson, 
7  T.  R.  473 :  ante,  7IO :  Heald  v.  Johnson, 
2  Smith,  44. 

(r)  Jones  v.  Sheil,  6  Dowl.  579. 

(s)  7  T.  R.  446. 

(t)  Gould  V.  Harnmersley,  4  Taunt.  148. 

lu)  Collins  V.  Collins,  2  Burr.  »24.  826: 
Hurst  V.Jennings,  5  B.  &  C.  650;  8  D.  & 
R.  424,  S.  C. 

(x)  Wilkmghhyv.  Sirinton,6  East,  5.'0; 
2  Smith,  G.36,  &,  C. .-  see  Masfen  v.  Touchet, 

2  W.  Bl.  7(ffi,  ()58:  Van  Sdndau  v. ,  1 

B.  &  Aid.  214. 
VOL.  II. 


iy)  Walcot  V.  Goulding,  8  T.  R.  126. 

(2)  Welch  V.  Ireland,  6  East,  613;  2 
Smith,  6G6,  S.  C-  Hanbury  v.  Guest,  14 
East,  401. 

(a)  2  (^amp.  285.  n.:  Murray  v.  Karl  of 
Stair,  2  B.  &  C.  82,  89;  3  D.  &  R.  78,  S.  C. 

(h)  Cardozo  v.  Hardy,  2  Moore,  220: 
Smith  V.  Bond,  10  Bing,  131;  3  M.  & 
Scott,  528,  S.  C. 

(f)  Moody  V.  Pheasant,  2  B.  &  P.  446. 
The  reason  why  a  bail-bond  and  replevin- 
bond  are  not  within  the  act  is  because  the 
courts  of  law  can  afford  relief  to  the  de- 
fendant in  actions  on  them;  and  there- 


'24  TFrit  of  Inquiry,  in  Debt  on  Bond. 

Book  ii.  replevin-bond  (d)^  the  bond  of  a  petitioning  creditor  (c),  and  a 
~^I_!Il_  bond  for  replacing  stock  (/),  ora  oond  for  })aynieiit  of  money  ])y 
instahncnts,  with  a  clause  that  all  shall  he  due  on  one  de- 
fault (.'7),or  indeed  any  bond  where  the  damages  to  be  aHHCSsed 
by  the  jury  would  be  calculated  to  meet  and  satisfy  the  entire 
condition  of  the  bond  (//),] — "the  plaintiff  or  plaintiffs  may 
assign  as  many  breaches  as  he  or  they  shall  think  fit,  and  the 
jury,  n])on  trial  of  snch  action  or  actions,  shall  and  may  assess 
not  only  snch  damages  and  costs  of  suit  as  have  heretofore 
been  usually  done  in  such  cases,  but  also  damages  for  such  of 
the  said  breaches  so  to  be  assigned,  as  the  plaintifFupon  the 
trial  of  the  issues  shall  prove  to  have  been  broken ;  and  that 
the  like  judgment  shall  be  entered  on  such  verdict  as  hereto- 
fore hath  been  usually  done  in  suchlike  actions;  and  if  judg- 
ment shall  be  given  for  the  jilaintiff  on  a  demurrer,  or  by 
confession,  or  nihil  dicit,  the  plaintiff  upon  the  roll  may  sug- 
ffcst  as  many  breaches  of  the  covenants  and  agreements  as  he 
shall  think  fit ;  upon  which  shall  issue  a  writ  to  the  sheriff  of 
that  county  where  the  action  shall  be  brought,  to  summon  a 
jury  to  appear  before  the  justices  or  justice  of  assize  or  Nisi 
Prius"'  —  [or  now  in  cases  within  the  S  &;  4  W.  4,  c.  42,  s.  10, 
post,  725,  before  the  sheriff] —  "  of  that  county,  to  inquire  of  the 
truth  of  every  one  of  those  breaches,  and  to  assess  the  damages 
that  the  plaintiff  shall  have  sustained  thereby ;  in  which  writ 
it  shall  be  commanded  to  the  said  justices  or  justice  of  assize 
or  Nisi  Prius,  that  he  or  they  shall  make  return  thereof  to  the 
court  from  whence  the  same  shall  issue,  at  the  time  in  such 
writ  mentioned ;  and  in  case  the  defendant  or  defendants,  after 
such  judgment  entered,  and  before  any  execution  executed, 
shall  pa^  unto  the  court  where  the  action  shall  be  brought,  to 
the  use  of  the  plaintiff  or  plaintiffs,  or  his  or  their  executors 
or  administrators,  such  damages  so  to  be  assessed  by  reason  of 
all  or  any  of  the  breaches  of  such  covenants,  together  with  the 
costs  of  suit,  a  stay  of  execution  of  the  said  judgment  shall  be 
entered  upon  record ;  or  if,  by  reason  of  any  execution  executed, 
the  plaintiff  or  plaintiffs,  or  his  or  their  executors  or  adminis- 
trators, shall  be  fully  paid  or  satisfied  all  such  damages  so  to 
be  assessed,  together  with  his  or  their  costs  of  suit,  and  all 
reasonable  charges  and  expenses  for  executing  the  said  execu- 
tion, the  body,  lands,  or  goods  of  the  defendant  shall  be  there- 
upon forthwith  discharged  from  the  said  execution,  which 
shall  likewise  be  entered  upon  record ;  but  notwithstanding  in 
each  case  such  judgment  shall  remain,  continue,  and  be  as 
a  further  security,  to  answer  to  the  plaintiff  or  plaintiffs,  and  • 
his  or  their  executors  or  administrators,  such  damages  as  shall 
or  may  be  sustained  ior  further  breach  of  any  covenant  or  co-i 
venants  in  the  same  indenture,  deed,  or  writing  contained ;  upon 
which  the  plaintiff  or  plaintiffs  may  have  a  scire  facias  upon 
the  said  judgment  against  the  defendant,  or  against  his  heir, 
terretenant,    or  his  executors  or   administrators,   suggesting 

fore  such  eases  do  not  fall  within  the  rule  723. 

which    produced   the    statute,   viz.  that  (e)  Smith,  v.   Broomhead,  7  T.  R.  300: 

the  defendant  in  actions  on  bonds  for  the  Smithey  v.  Ednumson,  3  East,  22. 

perfonnance  of  covenants,  and  the  hke,  (/)  Savile  v.  Jackson,  13  Price,  715. 

must   proceed  for    relief  in   a  court  of  (g)  James  v.  Thomas,  5  B.  &  Ad.  40. 

equity.                            '  (h)  See  Smith  v.  Bond,  10  Bing.  125;  3 

{d)  2  Saund.  187,  n.  2 :  Middleton  v.  M.  &  Scott,  528,  S.  C. 
Brj/an,  3  M.  &  SeL  155.    See  note  (c)  ante, 


Before  whom  Executed.  725 

other  breaches  of  the  said  covenants  or  agreements,  and  to  chap  w. 
summon  him  or  them  respectively  to  shew  cause  why  execu-  '^^^'^-  ^- 
tion  should  not  be  had  or  awarded  upon  the  said  judgment 
apon  which  there  shall  be  the  like  proceeding  as  was  in  the 
iction  of  debt,  upon  the  said  bond  or  obligation  for  assessing 
Df  damages  upon  trial  of  issues  joined  upon  such  breaches,  or 
inquiry  thereof  upon  a  writ  to  be  awarded  in  manner  as  afore- 
said ;  and  that,  upon  payment  or  satisfaction  in  manner  as 
^foresaid  of  such  future  damages,  costs,  and  cliarges  as  afore- 
said, all  further  proceedings  on  the  said  judgment  are  again  to 
be  stayed,  and  so  toties  quoties,  and  the  defendant,  his  body, 
iands,  or  goods,  shall  be  discharged  out  of  execution,  as  afore- 
said. "  The  defendant  is  accountable  only  to  the  extent  of 
:he  penalty ;  and  as  soon  as  that  is  recovered,  or  if  the  defend- 
mt  choose  to  pay  it  into  court,  the  plaintiff  can  proceed  no 
iurther,  but,  on  the  contrary,  may  be  compelled  to  enter  sa- 
:isfaction  on  the  record  («).  The  statute  of  8  $^  9  W.  3,  was 
nade  in  favour  of  defendants,  and  receives  a  liberal  con- 
struction (j).  It  has  been  consequently  ruled,  that  the  statute 
s  obligatory ;  and  although  it  enacts,  that  the  plaintiff  "  may" 
issign,  "  may  "  suggest,  &c.,  yet  the  word  "  may  "  is  compul- 
sory, and  the  plaintiff"  must  assign  or  suggest  the  breaches, 
otherwise  the  proceedings  will  be  erroneous  {Tc).  The  statute  is 
confined  only  to  actions  of  debt  {T).  It  does  not  apf)ly  to  a  judg- 
nent  entered  up  on  a  warrant  of  attorney  to  confess  a  judgment 
)n  a  mutuatus,  and  this,  though  a  bond  be  also  given  (m).  Nor 
loes  it  extend  to  cases  at  the  suit  of  the  crown  {n). 

Before  whom  Executed.']  The  statute  of  8  S^  9  W.  3,  which  Before  whom 
^•enders  this  writ  of  inquiry  necessary,  so  far  as  it  requires  the  Executed, 
tvrit  of  inquiry  to  be  executed  before  the  justices  of  assize  or 
Nisi  Prius,  is,  in  cases  where  breaches  are  suggested  on  the 
:oll  after  a  judgment  for  the  plaintiff  on  demurrer,  or  by  con- 
:ession,  or  nil  dicit,  and  perhaps  in  all  cases  where  no  issue  is 
joined,  altered  by  the  recent  act  3  (^-  4  W.  4,  c.  42,  s.  16, 
ivhich,  to  prevent  delay,  enacts  that  all  writs  issued  under 
^  £)'  d  W.  3,  "  shall,  unless  the  court  where  such  action  is  pend- 
ing, or  a  judge  of  one  of  the  said  superior  courts,  shall  otherwise 
wder,  direct  the  sheriff  of  the  county  where  the  action  shall 
3e  brought  to  summon  a  jury  to  appear  before  such  sheriff, 
nstead  of  the  justices  or  justice  of  assize  or  Nisi  Prius  of 
:hat  county,  to  inquire  of  the  truth  of  the  breaches  suggested, 
md  assess  the  damages  that  the  plaintiff  shall  have  sustained 
thereby,  and  shall  command  the  said  sheriff  to  make  return 
thereof  to  the  court  from  whence  the  same  shall  issue  at  a 
lay  certain,  in  term  or  in  vacation,  in  such  writ  to  be  men- 
tioned; and  such  proceedings  shall  be  had  after  the  return  of 
such  writ,  as  are  in  the  said  statute  in  that  behalf  mentioned, 
m  like  manner  as  if  such  writ  had  been  executed  before  a  jus- 
tice of  assize  or  Nisi  Prius ^''  It  seems  that  this  latter  act  does 

(i)  1  Saimd.  58  a.  n.  1:    Branquin  v.  {k)  Hardy  v,  Bern,  5  T.  R.  G36:  Roles 

Perrott,  2  W.  Bl.  1190:    Wilde  v.  Clarkson,  v.  Ros.nvell,  Id.  538,  540:  Dmge  v.  Brand, 

5  T.  R.  .303:  Shutt  v.  Procter,  2  Marsh,  2  Wils.  377:  Godwin  v.  Crowle,  1  Cowp. 

^27:  Overseers  of  St.  Martin  v.  Warren,  1  359. 

3.  &  Aid.  491 :  see  Lonsdale  v.  Church,  2  (;)  1  Saund,  .58  b,  (n),  5th  ed. 

r.  R,  3;i8.  (m)  Ante,  683. 

{j)  Hardy  v.  Barn,  5  T.  R,  637-  (n)  R.  v.  Peto,  1  Y.  &  J.  171. 
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not  extend  to  cases  where  the  phiiiitiff'  amigriH  hreaclies  of  the 
condition  of  the  l)ond,  &c.,  in  his  dechirution  or  replication  (o). 

Proccedirifja  afUrJiuhjnirMt  hy  Default^  If  tlie  writ  of  inquiry 
is  to  he  executed  hefore  the  sheriff",  cider  the  procaedingH  on  the 
roll,,  as  in  the  cfts-e  of  a  jiidgimmt  ht/  d( fault  in  deht,  omitting 
these  words  in  the  judgment:  "JW  tlie  court  here  adjud^^ed  and 
witli  his  assent;  and  the  defendant  in  mercy,"  ike.  Then,  in 
a  iieio  paragraph,  suggest  the  breaches  for  which  you  seek  da- 
mages; and  in  the  same  paragraj/fi  enter  an  award  of  a  writ 
of  inquirji/  {p).  This  suggestion  of  breaches,  however,  would  be 
unnecessary  if  the  breaches  have  been  already  assigned  in  the 
declaration.  Make  a  copy  of  the  breaches,  when  thus  suggested, 
and  serve  it  on  the  defendant  or  his  attorney  or  agent,  if  he  Jias 
employed  one  in  the  action.  Serve  also  the  notice  of  inquiry,  as 
ante,  714,  to  inquire  of  the  truth  of  the  breaches  suggested,  and 
to  assess  the  damages  (q).  Then  sue  out  the  writ  of  inquiry  (r) 
as  directed  ante,  713,  to  be  executed  before  the  sheriff;  deliver  it 
to  the  sheriff,  who  will  thereupon  summon  the  jury,  and  the  writ 
will  be  executed  before  the  sheriff  or  his  deputy.  It  seems  that  a 
copy  of  the  writ  should,  in  this  case,  be  delivered  to  the  defendant 
or  his  attorney  or  agent  {s).  Tlie  sam^  practice  as  to  attending 
by  counsel,  sidypoenaing  witnesses,  and  the  mode  of  executing  the 
writ  of  inquiry  in  ordinary  cases,  as  noticed  ante,  717  ^o  719, 
will  apply  to  this  case. 

If  you  are  desirous  that  the  writ  shall  be  executed  before 
the  chief  justice  at  the  sittings  if  the  venue  is  laid  in  Middle- 
sex or  London,  or  before  a  judge  of  assize  if  the  venue  is  laid 
in  any  other  county,  it  is  necessary  that  you  should  obtain 
leave  of  the  court  or  a  judge  for  that  purpose  {t).  It  is  only, 
however,  where  some  difficult  or  important  question  of  law  or 
fact  is  likely  to  arise  in  the  course  of  the  inquiry,  that  this 
indulgence  will  be  granted;  and  the  mere  difficulty  or  import- 
ance of  the  facts  will  not,  it  seems,  induce  the  court,  or  a 
judge  to  grant  it  when  the  venue  is  laid  in  Middlesex  or 
London  (m)  ;  for  the  under-sheriff  of  Middlesex,  and  the 
secondary  in  London,  are  generally  men  of  experience,  and 
fully  competent  to  conduct  a  business  of  this  kind. 

The  application  should  be  made  as  directed  ante,  713,  714. 
Having  obtained  and  drawn  up  the  rule  as  there  directed,  enter 
the  proceedings  on  the  roll,  with  the  suggestion  of  the  breaches, 
and  make  and  serve  a  copy  of  such  breaches,  and  the  no- 
tice of  the  inquiry,  as  directed  supra.  Then  sue  out  a  writ  of 
inquiry,  as  directed  ante,  713,  to  be  executed  before  the  chief 
justice  at  the  sittings,  or  the  judges  of  assize  at  the  assizes,  accord- 
ing to  the  county  in  which  the  venue  was  laid  (x);  deliver  it  with 
the  rule  to  the  sheriff,  who  will  thereupon  summon  a  jury,  and 
annex  the  panel  to  the  writ;  then  deliver  the  writ  and  panel  to 
the  associate.  And,  lastly,  you  must  make  out  a  copy  of  the  record 
on  plain  paper  or  parchment,  for  the  chief  justice  or  judges  of 
assize,  and  leave  it  with  the  marshal  when  you  enter  the  cause. 
If  jovi  desire  to  have  a  better  sort  of  common  jury,  see  ante. 


(o)  See  Tidd's  Supp.  1833,  135. 
(ip)  See  the  form.  Chit,  Forms,  344: 
Saund.  187  b,  n.  (e),  1  Saund.  58  d. 
(q)  See  Chit.  Forms.  34.9. 
{»-)  See  the  form.  Chit  Forms,  346. 


(s"\  GiUingham  v.  Waskett,  13  Price,  7^1; 
M'Clel.  568,  S.  C. 
[t)  3  &  4  W.  4,  c.  42,  s.  16. 
(M)  See  1  Sellon,  .344. 
(.r)  See  the  forms.  Chit  Forms,  349. 
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714.  When  the  cause  is  called  on,  the  inquest  is  taken  precisely    chap.  iv. 
in  the  same  manner  as  a  cause  is  tried  at  Nisi  Prius  (y).  s^c-r.-i. 

As  to  the  evidence  on  executing  a  writ  of  inquiry  in  general,  The  I'.vi- 
see  ante,  717,  718.  The  plaintiff  need  not  prove  the  breaches  'lence. 
if  they  have  been  assigned,  or  any  averments  contained  in  the 
declaration.  But  he  must  prove  all  averments  and  breaches 
(if  any)  that  have  been  suggested  in  the  record  after  judg- 
ment (0).  In  an  action  on  a  bond  against  a  surety,  it  was 
held,  that  if  non-payment  by  the  principal,  after  notice  in 
writing  required  by  the  condition,  be  averred  in  the  declara- 
tion, and  the  defendant  suffer  judgment  by  default,  it  is  not 
necessary  to  give  evidence  of  the  notice,  because  the  alleg-a- 
tions  of  the  declaration  are  not  put  in  issue;  though,  if  the 
breach  be  suggested  in  the  record  under  the  statute  after  judg- 
ment, it  would  be  otherwise  («).  So,  on  the  execution  of  the 
writ  of  inquiry  after  judgment  on  demurrer,  the  execution  of 
an  instrument,  which  the  defendant  has  stated  in  setting  out 
the  condition  of  the  bond  in  his  plea,  need  not  be  proved  (b). 
Where,  in  debt  on  bond  conditioned  for  the  performance  of 
covenants  in  an  indenture,  &c.,  or  of  an  award,  judgment  is 
suffered  to  pass  by  default,  and  breaches  are  suggested,  the 
plaintiff  must  prove  the  condition  of  the  bond,  the  award, 
indenture,  &c.,  as  well  as  the  breaches  (c).  .The  defendant 
cannot  offer  evidence  in  excuse  for  the  non-performance  of  the 
condition  {d). 

The  8  &;4:  TV,  4,  c.  42,  s.  18,  provides,  "  that,  at  the  return  Final  Judg- 
of  any  such  ^'^^rit  of  inquiry,  or  writ  for  the  trial  of  such  issue  ment,  when 

-    "^  i>  •i^'^7     77   7  7.7  •  7  1  signerl,  and 

or  issues  as  aioresaid,  costs  snail  be  taxed,  judgment  signed,  ana  Execution 
execution  issued  forthwith,  unless  the  sheriff  or  his  deputy  issued. 
before  whom  such  writ  of  inquiry  may  be  executed,  or  such 
sheriff,  deputy,  or  judge,  before  whom  such  trial  shall  be  had, 
shall  certify  under  his  handle),  upon  such  writ,  i\\ait  judgment 
ought  not  to  be  signed  until  the  defendant  shall  have  had  an  oppor- 
fjunity  to  apply  to  the  court  for  a  new  inquiry  or  trial,  or  a  judge  of 
any  of  the  said  courts  shall  think  fit  to  order  that  judgment  or 
e3oecutio7i  shall  he  stayed  till  a  day  to  be  named  in  such  order." 

If  the  inquiry  was  executed  before  the  sheriff,  the  inquisition  How  signed, 
and  return  will  he  framed{f)  and  procured  as  directed  ante,  f"^5^"*^® 
719,  720.  You  may  then  jwoceed  to  tax  your  costs,  and  sign 
judgment  as  you  would  upon  a  verdict  of  a  jury,  after  a  trial 
before  the  sheriff,  on  a  cause  of  action  not  exceeding  20/.,  as  di- 
rected ante.  Vol.  I.,  383,  334.  If  it  was  executed  before  the 
chief  justice  or  justices  of  assize,  the  associate  will  prepare  the 
inquisition,  and  have  it  sealed  with  the  seal  of  the  chief  justice 
or  justices  of  assise,  and  annex  it  to  the  writ  of  inquiry.  You 
may  then  proceed  to  tax  your  costs,  and  sign  judgment  as  upon 
a  postea,  as  directed  ante.  Vol.  I.  333.  The  costs  may  be 
taxed  and  judgment  signed  immediately  after  the  inquest 
found,  even  on  the  same  day(^). 

{y)  See  ante.  Vol.  I.  264.  son,  1  C.  &  M.  404. 

(s)  See  1  Saund.  58  a,  5th  ed.  (e)  See  a  form,  Chit.  Forms,  341:  but 

(a)  Barwise  \.  Russell,  3  C.  &  P.  608:  instead  of  the  words  "  to  set  aside  the  ex- 

ind  see  Archbishop  of  Canterbury  v.  Ro-  eeution  of  the  within  writ,"  say,  "  for  a 

)ertson,  1  C.  &  M.  6!)().  new  writ  of  inquiry." 

(h)  Collins  V.  Rybot,  1  Esp.  Rep.  157-  {/)  See  the  form.  Chit  Forms,  .350. 

(C-)    1    Saund.    58    d :    see    Bartlett    v.  {g)  Nicholls  v.  Chambers,  2  Dowl.  693;  1 

Pentland,  1  B.  &  Ad.  704.  C„  M.  &  R.  385,  S.  C. 

(d)  Archbishop  of  Canterbury  v.  Robei-t- 
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Book  ii.         The  remaining  j)rofec(lings  arc  entered  upon  the  roll  thus  : — 
Part  IV.    after  the  award  of  tlie  writ  of  in(|uiry,  make  an  entry  of  the 


Entry  of  Pro-  return  of  it  and  of  tlie  in(|uisition;  then  follows  the  judgment 
KoiV."^"* ""      for  the  (k'])t,  damages,  and  costs,  as  in  the  usual  form  in  deht ; 
then  an  award  of  a  writ  of  execution  against  the   defendant's 
goods,  lands,  or  j)oi'son  ;  and,  lastly,  if  the  writ  he  executed, 
follows  the  entry  of  the  sheriff's  return  to  the  writ  of  execu- 
tion, and  of  an  acknowledgment  of  satisfaction  hy  the  j)laintiff 
as  to  the  amount  levied  (h).     The  judgment  ahove  mentioned 
includes  the  costs  of  the  inquiry,  but  not  the  damages  given 
by  the  in([uest(«). 
Form  of  Exe-      The  writ  of  execution  must,  of  course,  pursue  the  judgment, 
Lution.  ^^^  1^^  ^.^^.  ^1^^  penalty,   nominal  damages,  and  costs,  with 

interest  at  £*4  per  cent,  from  the  day  on  which  judgment  was 
entered,  or  from  the  1st  of  October,  1808,  if  judgment  was 
entered  before  that  day(j)  ;  but  it  must  be  indorsed  to  levy 
only  the  damages  given  by  the  inquest  and  costs  of  increase, 
and  interest  on  those  sums,  together  with  the  reasonable 
charges  and  expenses  of  executing  the  writ  (k). 

Proceedings  Proceedings  after  Judgment  on  Demwrrer  or  nul  tiel  Record.~\ 
ment  on  De-  "^^^^  proceedings  are  the  same  as  when  judgment  is  allowed  to 
inurrer  or  nul  pass  by  default.  The  judgment  for  plaintiff  upon  demurrer, 
tiei  Record.     ^^^^  jjj  ^q\j^  jg  entered,  omitting  the  latter  words  of  it,  in  the 

same  manner  as  in  the  judgment  by  default  above  mentioned ; 

then  follows  the  suggestion  of  breaches,  if  the  breaches  have 

not  already  been  assigned  in  some  of  the  previous  pleadings. 

The   remainder  of  the  proceedings  are  the   same  as   above 

stated. 

Proceeciings  Proceedings  upon  Issue  joined.']  The  best  way  of  declaring 
upon  Issue  on  a  boud,  &c.,  of  the  description  above  mentioned,  if  you 
^"'"    ■  expect  to  obtain  a  judgment  by  default,  is  to  set  forth  in  the 

declaration  the  condition  of  the  bond,  and  assign  the  breaches 
therein  :  otherwise  it  is  best  to  declare  as  upon  a  common 
money  bond  [1)  \  in  that  case  the  defendant,  if  he  pleads, 
usually  sets  forth  the  condition  upon  oi/er,  and  pleads  perform- 
ance; the  plaintiff  in  his  rej^lication  assigns  the  breaches  ; 
and  the  defendant  in  his  rejoinder  takes  one  issue  on  each  of 
them. 
The  Issue,  The  issue  is,  in  the  last-mentioned  case,  made  up  and  de- 

an tT  Form  "o'f!  li^ered,  and  tried  as  in  ordinary  cases  (w).  If  the  defendant, 
however,  instead  of  pleading  performance,  plead  any  other 
plea  which  cannot  lead  to  an  issue  upon  the  breaches,  but  upon 
which  the  plaintiff,  if  he  recovers,  must  have  judgment  quod 
recuperet,  (if,  for  instance,  to  a  declaration  as  upon  a  common 
money  bond,  he  plead  nmi  est  factum  (n),  or  non  est  factum  and 
that  the  bond  was  obtained  by  fraud  and  covin  (o),  or  the 
like ),  the  plaintiff"  in  making  up  the  issue,  immediately  after 
entering  the  pleadings,  must  suggest  the  breaches,  and  then 

(ft)  See  the  form  of  the  entry.  Chit.    Chit.  Forms,  351. 
Forms,  351 :  1  Saund.  58  c ;  2  Id.  187.  W  See,  as  to  the  advantages  of  each 

(i)  See  Hankin  v.  Broomhead,  3  B.  &  P.    mode  of  declaring,  2  Chit.  PL  6th  ed. 

my.  286. 

(j)  See  1  &  2  V.  c.  110,  s.  17,  and  the  im)  Ante,  Vol.  I.  199,  &c. 

fontis  of  writ  of  execution  framed  by  the  {n)  Etheisey  v.  Jackson,  8  T.  R.  255. 

judges,  5  Bins.  N.  C.  366.  (o)  Homfmy  v.  Rigbtj,  5  M.  &  Sel.  &). 

[k)  1  Sauna.  58  b,  n.  1.    See  the  form. 


cution. 


Proceedings  upon  Issue  joined, — Scire  Facias.  729 

enter  the  award  of  the  vemre{p).     Or  if  the  issue  have  heen    Chap.  iv. 

already  delivered  without  the   suggestion,  then  take  out  a     ^*^^'^-  ^- 

summons  before  a  judge,  for  the  defendant  to  shew  cause  why 

a  suggestion  of  breaches  should  not  be  entered  on  the  record  ; 

and  upon  the  judge's  order  being  obtained  for  that  purpose, 

and  served  in  the  usual  way,  deliver  a  fresh  issue,  including 

the  suggestion  (q)- 

Where  the  breaches  are  assigned  in  the  declaration  (r)  or  Form  of  Ve- 
replication  (s),  the  jury  may  assess  damages  without  a  special  "*'^- 
venire. 

As  to  the  evidence,  see,  in  general,  ante.   Vol.  I.  212,  &c.  The  Evi- 
Wliere  defendant  pleads  non  est  factum  only,  and  the  plaintiff  ^^"'^*'- 
suggests  breaches,  defendant  cannot  at  the  trial  give  in  evi- 
dence anything  in  excuse  for  the  non-performance  (t).     As  to 
what  evidence  is,  in  general,  admissible  under  non  est  factum, 
see  Vol.  I.  191. 

The  verdict  for  plaintiff  is  the  same  as  in  ordinary  cases ;  The \erdict. 
but  the  jury  must  also  assess  damages  for  the  breaches. 

The  judgment  for  plaintiff  is,  that  he  recover  the  debt,  and  TheJudg- 
Is.  damages  for  the  detention  thereof,  together  with  40^.  costs,  ™^"^" 
and  the  costs  of  increase ;  the  latter,  of  course,  including  the 
costs  of  the  trial  (m). 

The  writ  of  execution  must  pursue  the  judgment ;  but  it  ^°J}^J^^  ^■^^- 
must  be  indorsed  to  levy  only  the  damages  found  upon  the  ""*'"" 
breaches,  the  costs  of  increase,  with  interest  on  those  sums 
at  £4:  per  cent,  from  the  day  of  entering  judgment,  or  from  1st 
October,  1838,  according  as  judgment  was  entered  before  or 
after  that  day(i?),  and  the  expenses  of  the  execution,  as  men- 
tioned ante,  728. 

Scire  facias.']  If,  after  the  first  inquisition  or  trial,  the  de-  Scire  Facias. 
fendant  be  guilty  of  any  further  breaches,  as  the  statute  says, 
that  in  such  a  case  the  judgment  already  signed  shall  remain 
as  a  security  to  the  plaintiff,  the  plaintiff,  in  order  to  obtain 
damages,  must  sue  out  a  scire  facias  on  the  judgment,  and 
thereupon  suggest  the  further  breaches  (x)  ;  and  upon  the 
defendant's  pleading  thereto,  or  making  default,  the  plaintiff 
must  proceed  in  the  manner  above  directed.  If  the  plaintiff 
obtain  a  judgment  by  default,  he  must  issue  a  writ  of  in- 
quiry (y).  The  judgment  will  be  the  common  judgment  in 
scire  facias,  namely,  an  award  of  execution.  The  execution 
will  be  for  the  amount  of  the  debt  and  costs,  as  above  men- 
tioned, but  indorsed  to  levy  the  damages,  and  the  costs  of  the 
scire  facias,  only.  See  further  as  to  the  scire  facias,  post, 
Book  III.  Part  L  Ch.  3. 

(p)  Ethersey  v.  Jackson,  8  T.  R.  255.  roll,  Id.  104. 

(q)  Ethersey  \.  Jackson,  8  T.  R.  255:  and  {r)  Quin  v.  King,  1  M.  &  W,  42. 

see  ante,  Vol.  I.  203:  Hanbury  v.  Guest,  [s)  Scott  v.  Staley,  4  Bing.  N.  C.  724;  6 

14  East,  401.    See  the  form  of  the  issue,  Dowl.  714,  S.  C. 

where  the   breaches  are  assigned  in  the  (t)  Ante,  727:  Archbishop  of  Canterbury 

pleadings,   Chit.  Forms,  48;  and  of  the  v.  Robertson,  1  C.  &  M.690. 

jury  process  thereon,  Id.  69;  of  the  issue,  (u)  1  Saund.  58  b,   n.    See  the  form, 

where  the  breaches  are  not  assigned  in  Chit,  Forms,  351. 

the  pleadings,  Id.  47  ;    and  of  the  jury  (v)  See  1  &  2  V.c.  110,  s.  17. 

process    thereon.   Id.  70;    of  the  postea,  {x)  See  the  forms.  Chit.  Forms,  354. 

judgment,  and  execution  for  plaintiff.  Id.  (y)  See  a  form  of  writ  of  inquirv,   3     , 

93,  104,  148 ;  and  of  the  entry  upon  the  Chit.  PI.  1198,  6th  ed. 
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BOOK   III. 


PAET   I. 

TROCEEDINGS  IN  PARTICULAR  ACTIONS. 


CHAPTER  I. 

EJECTMENT. 

Sect.  1.  Proceedings  in  Ejectment,  in  ordinary  Cases — 730  to 
769. 

2.  Proceedings  in  Ejectment,  on  a  vacant  Possession- 

770  ^o772. 

3.  Proceedings  in  Ejectment  hy  Landlord  for  Non-Pay- 

ment ofRe7it—Ti2  to  776. 

4.  Proceedings  in  Ejectment  by  Landlord,  under  stat. 

1  G.  4,  c.  87—777  to  783. 

5.  Proceedings  in  Ejectment  hy  Landlord,  under  stat.  1 1 

6^.  4  c^-  1  W.  4,  c.  70,  ss.  36,  37—783  to  785. 

6.  Action  for  mesne  Profits — 785  to  787. 


Sect.  1. 
Proceedings  in  Ejectment  in  ordinary  Cases. 


1.  Nature  of  the  Action^  731. 

2.  The  Declaration,  733. 

Form  of,  id. 
Notice  to  Appear,  734. 
Amendment    of  Declaration 
and  Notice,  736. 

3.  Service  of  Declaration,  id. 

When  made,  id. 

How  made,  737. 

On  ivhom  made,  738. 

In  ordinary  Cases,  on  Tenant 
or  his  Wife,  id. 

On  Child  or  Servant,  and  vAth 
proof  that  Tenant  received 
it  before  the  Term,  739. 


3.  Service  of  Declaration — cont. 

In  case  Tenant  resides  abroad 

or  evades  Service,  740. 
In  case  of  Lunacy,  742. 
In  case  of  Bankruptcy ,  id. 
On  Parish,  id. 
On  Holders  of  a  Chapel,  id. 
On  a  Public  Company,  id. 

4.  The  Affidavit  of  Service,  743. 

5.  Judgment  against  the   casual 

Ejector,  745. 
The  Motion  and  Rule  for,  id. 
When  and  how  Obtained,  id. 
When  arid  how  Signed,  746. 
When  set  Aside,  747. 


Ejectment. 
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Appearance  and  Pleadings,  749. 

Appearance  and  Plea  by  Te- 
nant, id. 

Appearance  and  Plea  by 
Landlord,  752. 

Cognovit,  753. 

Replication,  S^c,  754. 

Incidental  Proceedings,  754. 
Particulars  of  Premises,  id. 
Security  for  Costs,  and  stay- 
ing Proceedings,  id. 
Setting    aside     Proceedings, 

756. 
Consolidating  Proceedings,  id. 

The  Issue,  756. 


9.  Notice  of  Trial,  758. 

10.  Proceedings  at  the  Trial,  id.     - 

11.  Costs,  760. 

Who  entitled  to,  id. 
How  recovered,  761. 
In  case  of  Death  of  Parties, 

762. 
When  ordered  to  be  paid 

by  third  persons,  id. 

12.  Judgment,  763. 

13.  Error,  764. 

14.  Execution,  765. 

15.  Restitution,  768. 

16.  Scire  Facias,  769. 


Chap.  r. 

SiCCT.  1. 


1.  Nature  of  the  Action. 

WHENEVER  a  person  entitled  to  land  has  a  right  of  entry, 
tie  may,  if  the  premises  be  unoccupied  and  vacant  {a),  in  a 
peaceable  manner  and  without  using  such  violence  as  would 
imount  to  a  forcible  entry,  enter  and  take  possession  without 
my  legal  formality  {b).  In  general,  however,  and  especially 
if  the  right  of  entry  be  fairly  contested,  it  is  best  to  proceed 
by  an  action  for  its  recovery. 

Whenever  the  right  of  entry  is  taken  away,  the  right  to 
recover  in  an  action  of  ejectment  is  also  gone,  and  before  the 
statute  of  3  cV  4  W.  4,  c.  27,  the  effect  of  discontinuance,  de- 
scents cast,  &c.,  in  taking  away  the  right  of  entry,  made  it 
necessary  in  some  cases  for  the  party  entitled  to  resort  to  a 
real  action  (c).  But  that  statute  has  abolished  all  modes  of 
tolling  a  right  of  entry,  (except  by  lapse  of  time),  and  done 
away  with  all  real  and  mixed  actions,  except  writ  of  right  of 
dower,  dower,  quare  impedity  and  ejectment,  which  latter  is 
therefore  now  the  only  action  for  the  specific  recovery  of 
land.  An  action  for  not  delivering  possession  may  in  some 
cases  be  maintained,  but  damages  only  (and  not  the  land 
itself)  can  be  recovered  in  that  form  of  action  (c?). 

The  same  statute  fixes  the  length  of  time  necessary  to  take 
away  a  right  of  entry,  or,  in  other  words,  the  period  of  limit- 
ation in  the  action  of  ejectment.  Sect.  2  enacts,  that,  after 
the  31st  December,  1833,  no  person  shall  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress  or  to  bring  such  action  shall  have  first 
accrued  to  some  person  through  Avliom  he  claims  ;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which 

[a)  See  Hilary  v.  Gay,  6  C.  &  P.  284.  But  Taunton  v.  Costar,  7  T.  R.  431 :  Turner  v 
it  may  be  questioned,  whether  in  strictness    Meymott ,  supra :  Butcher  v.  Butcher,  7  B. 


1.  Nature  of 
the  Action. 

Right  to 
enfer  upon 
Land  without 
Action. 


Ejectment, 
the  only  Ac- 
tion for  the 
specific  Reco- 
very of  Land. 


Period  of  Li- 
mitation. 


the  landlord  is  liable  in  any  civil  action, 
though  he  is  subject  to  be  indicted  for 
forcible  entry.     (See  Turner  v.  Meymott, 
1  Ring.  158;  7  Moore,  574,  S.  C) 
(b)  Taijlor  v.  Cole,  3  T.   R.  205:   see 


&  C.  390;  1  M.  &  R.  22(»,  S.  C  :  Doe 
Rohy  V.  Maisey,  8  B.  &  C.  767:  Wildbore 
v.  liainforth,  Id.  4. 

(f)  Rose,  on  Real  Actions,  SI,  &c. 

(d)  See  Cue  v.  Clay,  5  Ring.  440. 
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7^'2  Ejectment,  in  ordinary  Cases. 

u«KJK  III.  the  riglit  to  make  sucli  entry  or  distress  or  to  hrinp:  such  action 
—  — —  shall  have  first  accnied  to  the  j)erson  making  or  bringing  the 
same  (c).  \\y  sect.  15,  tliej)erio(l  is  enlarged  to  five  years  after 
the  passing  of  the  act  in  all  cases  where  tlie  possession  was  not 
adverse  at  the  time  of  its  passing  (/);  and  hy  sect.  10,  in  cases 
of  disability  from  infancy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind,  or  absence  beyond  seas,  to  ten  years  after  the 
cessation  of  the  disability  or  the  death  of  the  person  under  the 
disability,  whichever  shall  have  first  hap])ened  (g).  But  sub- 
ject to  the  proviso  in  sect.  29,  that  lands  and  rents  may  be  reco- 
vered by  spiritual  and  eleemosynary  corporations  sole,  within 
two  incumbencies  and  six  years  or  (in  case  that  period  should 
not  amount  to  sixty  years,  within)  sixty  years,  the  extreme 
period  under  any  circumstances  is  fixed  by  sect.  17  at  forty 
years  after  the  right  shall  have  first  accrued  (h). 

By  a  subsequent  stat.  of  7  JV.  4  cJf  1  V.  c.  28,  to  amend  the 

3  c^  4  W.  4,  c.  27,  it  is  enacted,  "  that  it  shall  and  may  be 
lawful  for  any  person  entitled  to  or  claiming  under  any  mort- 
gage of  land,  being  land  within  the  definition  contained  in  the 
first  section  of  the  said  act,  to  make  an  entry  or  bring  an  action 
at  law  or  suit  in  equity  to  recover  such  land  at  any  time  within 
twenty  years  next  after  the  last  payment  of  any  part  of  the 
])rincipal  money  or  interest  secured  by  such  mortgage,  although 
more  than  twenty  years  may  have  elapsed  since  the  time  at 
which  the  right  to  make  such  entry  or  bring  such  action  or 
suit  in  equity  shall  have  first  accrued,  anything  in  the  said 
act  notwithstanding." 

It  may  be  well  to  notice  the  effect  of  the  statute  in  faci- 
litating the  gaining   a  lawful  title  through  actual  possession, 
by  annulling  the  effect  of  mere  entry,  continual  claim,  pos- 
sessio  fratris,  and  other  modes  of  constnictive  possession  (z); 
and  requiring  a  written  acknowledgment  (j  )  from  the  party 
in  possession  or  in  receipt  of  the  profits  of  the  land  to  the 
person  really  entitled,  or  his  agent,  as  the  only  equivalent  to 
actual  possession  so  as   to   preserve  the  right  of  entry,   and 
prevent  the  statute  from  running,  in  cases  where  some  other 
than  the  person  really  entitled  is  in  possession  or  in  receipt  of 
the  profits  of  the  land.     It  would  be  exceeding  the  limits  of 
this  Work  to  refer  more  particularly  to  the  important  pro- 
visions of  the  statute. 
Actual  Entry,      An  actual  entry  upon  the  premises  sought  to  be  recovered, 
when°n''^^!      or  a  claim  where  an  actual  entry  is  imiDracticable,  or  a  notice 
sary,  before     given  to  the  tenant  to  quit  at  the  end  of  his  period  of  tenancy, 
Action.  Qj.  a  demand  of  possession,  is  in  some  cases  necessary  before  an 

action  of  ejectment  is  commenced.  An  actual  entry  into  lands 
is  only  necessary  to  avoid  a  fine  with  proclamations  (X),  and 

(e)  See  s.  3  as  to  when   the  right  is  Doe  d.  Knight,  2  M.  &  W.  894. 
deemed  to  have  accrued.  {j)  Sect.  14.    See  form.  Chit  Forms, 

(/)  Dee  V,  Thmmori,  1  Nev.  &  P.  215,  35«.     This  acknowledgment  takes  effect 

A    wiongful   continuing   in    possession,  as  the  possession  of  the  person  really  en- 

though  tlie  original  entry  was  rightful,  is  titled  at  the  date  of  the  acknowledgment, 

an  adverse  possession.     (Doe  v.  Gregwy,  It  does  not  require  a  stamp.     (See  Uanry 

4  Nev.  &  M.  .308).  v.  Goodman,  2  M,  &  W.  768). 

ig)  No  further  time  is  to  be  allowed  in  (k)    Berringtwi  v.    Parkhurst,    2  Stra. 

ca.?e  of  a  succession  of  disabilities,  s.  18.  1086:  Doe  Compere  v.  Hicks,  7  T.  R.  433: 

(h)  Doe  V   Branistan,  3  A.  &  E.  63;  4  1  Saund.  319b.  &c.:  Adams  on  Ejectment, 

Nev.  cV  M.  664,  S.  C.  2nd  ed.  ch.  6:  Rose,  on  Evid.  4th  ed.  414. 

li)  Sects.  10,  11,  12,  13.    See  Napea7i  v.  Pines    have   been  abolished,   and    other 
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in  the  case  of  vacant  possession  mentioned  in  the  next  section;  chap.  i. 
in  all  other  cases  the  entry,  heing  confessed  according  to  the  terms  ^^^"^-  ^- 
of  the  consent-rtile,  is  deemed  sufficient.  The  entry  to  avoid  a 
fine  must  be  made  within  five  years  after  the  fine  has  been  levied 
and  the  proclamations  completed,  provided  the  party  be  not  an 
infant  or  a  married  woman,  or  insane,  or  beyond  sea  at  the  time, 
and  then  within  five  years  after  the  disability  ceases  (l).  And 
by  4  t^  5  Anney  c.  16,  s.  16,  no  entry  or  claim  shall  be  of  force 
to  avoid  a  fine  with  proclamations  (or  be  sufficient  within  the 

Jac.  1,  C.16,  the  statute  which  until  lately  governed  the 
period  of  limitations  in  ejectment)  unless  the  action  be  com- 
menced within  one  year  afterwards.  These  statutes  are  never 
pleaded  specially  in  ejectment,  but  may  be  given  in  evidence 
under  the  general  issue. 

A  notice  to  quit  is,  in  general,  necessary  in  order  to  deter-  Notice  to 
mine  a  tenancy  from  year  to  year.  The  notice  must  be  to  *^""" 
quit  at  the  end  of  the  year  of  the  tenancy,  and  must  be  given 
at  least  half-a-year  (182  days)  previously,  except  when  the 
rent  is  payable  on  the  usual  quarterly  feast  days,  in  which 
case  notice  given,  or  one  to  quit,  on  the  next  but  one  is  suffi- 
cient {m).  Where  the  letting  is  for  less  than  a  year,  the  time 
of  notice  must  in  general  be  equal  to  the  period  of  the  let- 
ting (/i),  such  being  the  general  usage.  But  in  the  case  of  an 
ordinary  weekly  or  monthly  tenancy,  a  week's  or  month's 
notice  to  quit  is  not  implied  as  part  of  the  contract,  unless 
there  be  an  usage  requiring  such  notice  (o),  and  the  usage  must 
be  proved. 

In  cases  of  tenancy  at  will,  the  will  must  be  determined  by  Determiria- 

*/  ^  *"       4-'  C  T^ 

either  the  landlord  or  tenant  before  action  brought  {p).     This  ancy  at  wnl. 
is  generally  effected  by  a  demand  of  possession  on  the  part  of 
the  landlord,  and  the  demise  may  be  laid  immediately  after 
the  demand,  as  the  tenant  is  not  de  jure  entitled  even  to  a  rea- 
sonable time  for  taking  away  his  goods  [q). 

The  court  will  exercise  an  equitable  jurisdiction  over  the  Equitable 
proceedings  in  an  action  of  ejectment,  which,  for  the  purposes  in  Ejeament. 
of  justice  and  convenience,  may  be  said  to  be  peculiarly  its 
own  creature  (r). 


2.  The  Declaration. 

Form  of.~\  Make  out  a  draft  of  the  declaration,  and  add  a  2.  The  Detia- 
notice  to  appear  at  the  bottom  of  it  (s).     Make  as  many  copies  as  ""^t'*^"- 
there  are  tenants.     It  should  first  be  premised  that  the  rules  of    ^^^ 
M.  T.,  3  W.  4,  extend  only  to  personal  actions,  commenced  by 
the   process  prescribed   by  the  Uniformity  of  Process  Act, 

modes  of  assurance  substituted  for  them,  per  Parke,  B. 

by  the  3  &  4  W.  4,  c  74;  but  the  necessity  (jo)  2  Bl.  Com.  14f),   &c.:    see  Rw  v. 

of  an  entry  to  avoid  fines  previousiy  com-  Street,  4  Nev.  &  M.  42. 

menced  must  still  be  kept  in  mind,  espe-  ((/)  Doe  v.  M'Kaeg;   10  B.   &   C.   721. 

cially  as  no  limit  cf  time  has  been  i)re-  Bnt,  semble,  he  may  enter  to  remove  them 

scribed  for  completing  them.  without  being  subject  to   an  action  of 

(I)  4  H.  7>  c.  24.  trespass,  provided  he  stays  no  longer  than 

(to)  Rose,  on  Evid.  4th  ed.   420,  421,  is  absolutely  necessary  for  that  purpose, 

&c. :    see  the  forms,   Chit.  Forms,  357,  and  does  not  disturb  the  landlord's  pos- 

3G8.  seision. 

(nj  Doe    v.    Hazell,    1  Esp.    94:    Roe  (r)  Per  Bayley,  3.,m  Thriistmitv.  Shen- 

Peacuck    v.    Rqff'en,    6   Esp.   4:    but   see  ton,  10  B.  &:  C.  111. 

Huffill  v.  Armitstead,  7  C.  t<  P.  56.  (s)  See  the  forms.  Chit.  Forms,  359  to 

(o)  Hx'.ffiU  v.  Armitstead,  7  C.  &  P.  5G  ;  362. 


7.^4  Ejectment y  in  ordinary  Cases. 

MnoK  III.     2  W.Ay  c.  ni),  and  do  not  extend  to  ejectment  (<).     Therefore 

''^"^-^: the    declaration  in    the   Kxdiequer   may  still   commence    by 

stating-  the  plaintiff"  to  he  the  queen's  debtor  (?/V  thonj^h, 
indeed,  .such  statement  is  unnecessary  {v).  'J'he  declaration 
also  is  usually  intitled  of*  the  previous  term,  hut  it  nee<l  not 
he  intitled  of  a  term  or  of  a  i)articular  day  as  of  a  term,  and 
it  is  sufficient  if  it  he  intitled  of  a  i)articular  day  ^«^;).  And 
the  omission  of  (./),  or  a  mistake  in,  the  title  of  tlie  tennis 
not,  in  general,  material,  provided  tire  tenant  has  sufficient 
notice  given  to  him  to  ap])ear  (^) ;  and  if  hoth  the  day  and 
tfirm  he  stated  correctly,  a  mistaKe  in  the  year  is  of  no  con- 
se(juence  {z).  But  in  a  declaration  dated  merely  of  the  term 
and  year,  a  mistake  in  the  year  (  71,  0  W.  4,  for  T.,  7  W.  4) 
was  Jield  irregular,  and  rule  for  judgment  refused  («).  And 
the  same  where  the  declaration  was  dated  of  a  tenn  not 
yet  arrived,  and  the  notice  had  no  date  {h).  In  many  ca.ses, 
however,  a  similar  error  has  been  considered  as  cured  by  the 
date  of  the  notice  being  correct  (c).  If  the  ejectment  be  by 
a  landlord,  where  the  tenancy  has  expired,  or  the  right  of 
entry  accrued,  in  or  after  either  of  the  issuable  terms,  and  you 
propose  proceeding  to  trial  at  the  next  assizes,  under  the  pro- 
visions of  the  U  G.  4  S^l  W.  4,  c.  70,  s.  3G,  {post,  783), 
then,  according  to  those  provisions,  the  declaration  should  be 
intitled  of  the  day  next  after  the  day  of  the  demise  in  such 
declaration  ;  and  this,  whether  the  same  be  in  term  or  vaca- 
tion {d).  The. day  of  the  demise  may  be  laid  after  the  title  of 
the  declaration.  It  should  be  laid  on  a  day  subsequent  to  the 
accruing  of  the  lessor's  title.  A  mistake  in  the  venue  of  the 
margin  is  immaterial,  if  it  he  correctly  stated  in  the  hody  of 
the  declaration  (e).  It  is  no  objection  to  the  declaration  that 
no  attorney's  name  is  stated  in  it  (/),  nor,  that  the  name  of 
the  parish  is  omitted (^).  The  declaration  must  not  recite  the 
original  writ,  as  it  formerly  used  to  do,  in  proceedings  by  origi- 
nal ;  and  if  it  does,  the  recital  will  not  be  allowed  in  costs  {h). 

The  Notice  to  TJw  Notice  to  Appear. ~\  The  notice  to  appear,  at  the  bottom  of 
To^\vhom  ^^^^  declaration,  should,  if  possible,  be  directed  to  the  tenant 
directed.  by  his  christian  and  surname  {i).  And  notice  directed  to  the 
personal  representatives  of  a  deceased  tenant,  without  nam- 
ing them,  is  bad(j).  But  a  rule  for  judgment  has  been 
granted  against  the  casual  ejector,  although,  in  consequence  of 
the  equivocation  of  the  tenant's  wife,  the  notice  did  not  state 
the  christian  name  (^);  and  in  another  case  a  rule  was  refused 

(t)  Doe  Gillett  v.  Roe,  1  C,  M.  &  R.  20;        (b)  Doe  Giles  v.  Roe,  7  Dowl.  570. 
2  Dowl.  690,  S.  C;  Doe  Haines  v.  Roe,        (c)  Doe  Wills  v.  Roe,  5  Dowl.  380:  Doe 

2  Moo.  &  Sc.  619:  Doe  Fnj  v.  Roe,  3  Id.  Eratis  v.  Roe,  Id.  50H:  Doe  Crooks  v.  Roe, 

.370 :  Doe  Ecans  v.  Roe,  2  A.  &  E.  11.  6  Dowl.  184. 

(m)  Doe  Gillett  v.  Roe,  1  C,  M.  &  R.        (d)  Doe  v.  Roe,  2  C.  &  J.  123. 
20 ;  2  Dowl.  6i>0,  S.  C  {e)  Doe  Goodwin  v.  Roe,  3  Dowl.  'S2:i. 

(v)  Doe  Bloxham  v.  Roe,  6  Dowl.  388.  (/)  Doe  Simpson  v.  Roe,  6  Dowl.  469. 

(w)  Doe  Ashman  v.  Roe,  1  Bing.  N.  C.        (g)  Doe  v.  Gunning,  2  Nev.  &  P.  260. 
253;  1  Scott,  166,  S.  C.  (h)  R.  H.,  2  W,  4,  r.  4. 

(X)  Adams  on  Ejec:.  2nd  ed.  181 :  Tidd,         li]  Doe  v.  Roe,  1  Chit.  Rep.  573  a:  Doe 

9th  ed.  1204.  v,  Badtitle,  Id.  215  a:    Adams  on  Eject. 

ly)  DoeGwev.  Roe,  3  Dowl.  5:  Good-  2nd  ed.  202:  Doe  v.   Roe,   1  Moore,  113: 

title  V.  Ranger,  2  Chit.  Rep.  172:  Anon.,  Due  Atkins  v.  Roe,  2  Chit.  Rep.  1/9. 
Id.:  Anon,,  Id.  173:  Doev,  Roe,  2  Dowl,        (jt  Doe  St.  Margaret  v.  Roe,   1  Moore, 

186:  Doe  Crooks  v.  Roe,  6  Dowl.  18  >.  113. 

(s)  Doe  Smithers  v.  Roe,  4  Dowl.  374.  (k)  Doe  Wame  v.  Roe,  2  Dowl.  517:  see 

(a)  Doe  Gmvland  v.  Roe,  5  Dowl.  273:  Doe  P'anson  v.  Roe,  5  Moore,  73:  Du-  v. 

and  see  Doev.  Roe,  M.  1838,  B.    C;  3  Ho*;,  6  Dowl.  629. 
Jurist,  10. 


The  Declaration. —  The  Notice  to  Appear,  735 

io  set  aside  the  service  of  a  declaration  in  ejectment,  on  the  Chap.  i. 
p'ound  that  the  notice  was  addressed  to  the  tenant  by  a  wrong-  ^^^t^-  ^- 
christian  name  {I).  For  this  would  be,  in  effect,  allowing  a 
3lea  in  abatement  in  ejectment.  And  the  courts  will  be  now 
ess  than  ever  inclined  to  favour  such  an  objection  since  the 
ibolition  of  the  plea  of  misnomer  in  other  actions  b}^  the  3  (^-  4 
W.  4,  c.  42,  5. 11.  It  is  usual,  and  advisable,  to  fix  the  names 
)f  all  the  tenants  to  such  notice ;  but  this  is  not,  it  seems, 
ibsolutely  requisite,  and  it  may  be  directed  to  the  individual 
enant  who.  is  served  (m).  Service  of  one  of  two  tenants  in 
)ossession  with  notice  directed  to  the  other  is  not  good(w). 
[t  is,  however,  sufficient  if  each  tenant  be  rightly  named  in 
lis  own  notice,  and  mistakes  in  the  names  of  the  other  te- 
lants  are  immaterial,  at  least  if  their  identity  be  sworn  to  (o). 

Where  the  declaration  was  served  with  two  notices  annexed,  Form  of. 
>ne  requiring  the  appearance  of  the  defendant,  and  the  other 
hat  he  should  enter  into  recognisances  on  his  appearance,  the 
atter  was  rejected  as  surplusage  {p).  The  omission  of  the 
vords  "  wheresoever"  &;c.,  in  the  notice  in  an  ejectment  by 
»riginal,  is  not  material  (^q).  A  notice  omitting  to  state  the 
lonsequence  of  not  appearing,  is  defective,  but  a  rule  nisi  to 
imend  and  sign  judgment  within  a  week  has  been  granted  (r). 
liVhere  the  notice  was  subscribed  in  the  name  of  the  plaintiff 
nstead  of  the  casual  ejector,  the  mistake  was  held  immate- 
ial  (5).  It  is  no  objection  to  the  notice  that  it  is  dated  of  a 
lay  subsequent  to  the  delivery  of  the  declaration  (?). 

If  the  venue  be  laid  in  London  or  Middlesex,  (and  it  must.  At  what  Time 
if  course,  be  laid  in  the  county  in  which  the  premises  lie,  i*;,l!}°"^^  ^^ 

1  1  •  111  1  \i  •  111  q^ire  Appear- 

mless  otherwise  ordered  by  the  court),  the  notice  should  ance. 
equire  the  tenant's  appearance  on  the  first  day  of  the  next 
erm,  (that  is,  the  first  day  in  full  term),  or  within  the  first 
our  days  of  the  next  term  {u).  But,  if  the  venue  be  laid  in 
ny  other  county,  the  notice  should  be  for  the  next  term  gene- 
ally ;  and  this,  whether  such  term  be  issuable  or  not  (?;).  A 
lotice  to  appear  "in  due  time"  has  been  held  bad  (^).  So 
las  a  notice  to  appear  "  in  eight  days  of  St.  Hilary,"  instead 
•f  Hilary  term  generally  {^),  But,  in  another  case,  where 
he  notice  was  of  a  WTong  term,  the  court  permitted  it  to  be 
.mended  {z).  And  where  the  notice  was  dated  the  9th  of  May, 
836,  and  required  an  appearance  "  next  Easter  term,"  (which 
iterally  meant  Easter,  1837),  a  rule  nisi  for  judgment  was 
:ranted  in  Trinity  term,  1886  (a).  If  the  ejectment  be  by  a 
andlord  against  his  tenant,  where  the  tenancy  has  expired,  or 

(I)  Doe  Staintonv.  Roe,  6  M.  &  Sel.203:        (o)  Doe  Peach  v.  Roe,  6  Dowl.  62. 

nd  see  Due  v.    Roe,   1    Chit.   Hep.        (p)  Doe  Roberts  v.  Roe.  5  Dowl.  508. 

73,  where  the  christian  name  was  abbre-        (q)  Doe  Thomas  v.  Roe,  2  Chit.  I7I. 

iated  :  Doe  Smith  v.    Roe,  (j  Dowl.  (j29,         (r)  Doe  Danvent  v.  Roe,  3  Dowl.  33G. 

'here  there  were  thirteen  tenants  in  posses-        (s)  Hazlewood  v.  Thatcher,  3  T.  R.  351 : 

ion,  and  the  christian  names  of  two  of  overruling    Peaceable     v.      Troublesome, 

lem  were  omitted  in  all  the  notices :  Doe  Barnes,  173. 

—  V.  Roe,  (j  Dowl.  629:  Doe  Folkes  v.        [t)  Doe  Evans  v.  Roe,  2  A.  &  E.  11. 

ioe,  2  Dowl.  567:  Doe  Frost  v.  Roe,  3  Id.        (m)  Holdfast  v.  Freeman,  2  Str.  1U49. 

63.    If  there,  be  any  doubt  as    to  the       (v)  See  R.  E.,  2  G.  4. 

ame,  it  will  be  safer    to    inform  the        (x)  Doe  Forbes  v.  Roe,  2  Dowl.  420. 

enant  at  th._  time  of  service  that  he  is        (y)  Lackland  v.  Badland,  8  Moore,  79- 

he  person  meant.  {2)  Doe  Bass  v.  Roe,  7  i"-  K.  469:  a:)d 

(m)  Doe  Burltonv.  Roe,  7  T.  R.  477:  see  v4wom.,  2  Chit   Rep.  17I.     The  tenaiU, 

'ioe  Pearson  \.  Rie,  5  Moore,  73:  Dae  v.  however,  ought,  it  seems,  to  be  apprized 

ioe,  2  v..  &  J.  670:  Doe  Field  v.  Roe,  1  H.  in  due  time  of  the  mistake, 
f  W.  516.  (a)  Doe  Watts  v.  Roe,  5  Dowl.  149. 

(n)  Doe  Smith  v.  Roe,  5  Dowl.  254. 
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I'aut  I. 


Am  tending 
Dwlaration 
and  Notice. 


Ejectment,  in  ordinary  Cases. 

tlie  ri^^ht  of  entry  acciiud  in  or  after  either  of  the  issuable 
terms,  and  you  j)urj)ose  proceeding  to  trial  at  tlie  next  asnizeB, 
under  the  provision  of  the  11  G.  4  6^  1  W.  4,  c.  70,  s.  JJO  (/>»)  ; 
then,  according  to  tliose  provi.sion.s,  the  notice  should  renuire 
the  tenant  to  appear,  and  ])lead  within  ten  days.  In  an  eject- 
ment, not  a;^ainst  a  tenant  witliin  these  provision.s,  where  the 
notice  recjuired  the  tenant  to  apj)ear  and  jilead  witliin  ten  days, 
the  court  refused  to  set  aside  a  judgment  aj^ainst  the  casual 
ejector  for  irrej^ularity,  the  declaration  and  notice  having  been 
served  before  the  term  (c). 

Amending  Declaration  and  NoticeJ]  If  the  declaration  be  de- 
fective, the  plaintiff  may,  in  general,  have  leave  to  amend  it, 
even  after  plea  ])leaded  (ri).  Thus,  leave  has  been  given  to 
amend  the  declaration,  in  the  venue  («),  in  the  demise  {/),  in 
the  term  stated  in  the  demise  {g),  when  it  is  clear  the  amend- 
ment would  work  no  injustice  to  the  opposite  party  (/i),  and 
in  the  parcels  {i) ;  and  sometimes  in  the  notice  at  the  foot  of 
it,  in  the  time  of  appearance  {k),  in  the  statement  of  the  con- 
sequences of  not  appearing  (/),  and  in  the  name  subscribed 
to  \i{m). 


.'1  Service  of 
Declaration. 
AVhen  to  be 
made. 


3.  Service  of  Declaration.  ■ 

Service,  when  to  be  made.']  As  regards  the  Time  of  the  Ser- 
vice:— It  was  formerly  requisite  that  the  declaration  and  no- 
tice should  be  served  before  the  essoign  day  of  the  term  (w)  ; 
but  now^  by  the  rule  of  T.  T.,  1  W.  4,  "  declarations  in 
ejectment  may  be  served  before  the  j^r^^  day  of  any  term,  and 
thereupon  the  plaintiff  shall  be  entitled  to  judgment  against 
the  casual  ejector  in  like  manner  as  upon  declarations  served 
before  the  essoign  or  first  general  return-day. "  The  service 
cannot  be  effected  on  any  of  the  days  between  Thursday  next 
before  and  Wednesday  next  after  Easter-day,  that  happens 
to  fall  within  the  time  appointed  for  Easter  term,  such  days 
being  directed  by  1  W.  4,  c.  3,  s,  8,  to  be  deemed  part  of  the  I 
term  (o).  When  a  tenancy  has  expired,  or  a  right  of  entry  ' 
has  accrued  to  a  landlord,  in  or  after  Hilary  or  Trinity  terms, 
he  may,  under  the  11  6^.  4  <^  1  W.  4,  c.  70,  s.  36,  at  any  time 
within  ten  days  afterwards,  serve  a  declaration  in  ejectment, 
specially  intitled  of  the  day  next  after  the  day  of  the  demise 


(6)  Vost,  783. 

(«•)  Anon.,  1  Dowl,  18.  It  is  not  stated 
in  the  report  of  this  case  where  the  pre- 
mises were  situate.  If  not  situate  in 
London  or  Middlesex,  it  would  seem  the 
tlecision  would  not  apply.  And  its  cor- 
rectness appears  doubtful.  (See  Doe 
Isherwood  v.  Roe,  2  Nev.  &  M.  476). 

(d)  See  cases  in  Harr.  L.  &  T.  847, 
848. 

(e)  Imp.  C.  B.  036. 

{/)  Doe  Hardman  v.  Pilkington,  4  Burr. 
2447:  Anon,  1  Chit.  Rep.  5.«j  :  Doe 
Rumfiyrd  V .  Miller .  Id.:  Adams  on  Eject. 
199.  In  Doe  Beaumont  v,  Armitaiie,  1  D. 
&  R.  173;  2  Chit.  Rep.  3(»2,  S.  C,  the 
court  allowed  the  declaration  to  be 
amended  by  inserting  a  new  count  on 
another  demise,  even  after  three  terms 
had  elapsed,  and  the  roll  had  been  made 
up  and  carrie<l  in. 


[g)  Roe  Lee  v,  Ellis,  2  W.  Bl.  940:  and 
see  Vicars  v.  Hoydon,  Cowp.  841 :  Doe  v. 
Rendell,  1  Chit.  Rep.  53.5. 

(h)  Doe  Reynell  v.  Tuckett,  2  B.  &  Aid. 
773;  Brad7iey  v.  Hasseldine.  1  B.  &  C.  121 ; 
2  D.  &  R .  227,  S-  C. :  and  see  Har.  L.  &  'J\ 
848. 

(?)  Pr.  Reg.  Ifi:  Anon.,  1  ChiL  Rep. 
5.37,  n.:  Doe  Lawrie  v.  Di/Udl,  8  B.  &  C. 
70;  1  Moo.  &  P.  330,  S.  C,  m error. 

(k)  Doe  Bass  v.  Roe,  7  T.  II.  Am.  The 
tenant  ought,  perhaps,  to  Ije  apprized  m 
time  of  the  mistake.  (Anon.,  2  Chit. 
Rep.  171). 

(I)  Doe  Dai-went  v.  Roe,  3  Dowl.  .33(; 

(m)  Hazletvood  v.  Thatdier,  3  T.  R. 
.351 :  see  Goodtitle  v.  Notitle,  5  B.  &  Aid. 
849. 

(w)  Doe  Bird  v.  Roe,  Barnes,  172:  Rut 
Hambrook  v.  Doe,  14  East,  441. 

(o)  Doe  Frodsham  v.  Roe,  (i  Dowl.  541. 
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in  such  declaration,  whether  the  same  shall  be  made  in  term  chap.i. 
or  vacation,  with  a  notice  thereunto  subscribed,  requiring  the  ^^"'  "• 
tenant  in  possession  to  appear  and  plead  thereto  within  ten 
days(jt>).  The  service  must  not  be  made  on  a  Sunday;  even 
where  the  declaration  was  left  at  the  house  of  the  tenant  in 
possession  on  Saturday,  and  received  by  him  on  the  next  day, 
Sunday,  it  was  held,  that  this  was  service  of  process  on  a 
Sunday,  within  the  29  C.  2,  c.  7,  s.  6,  and  void  (q). 

Service  how  made.']  After  the  draft  of  the  declaration  has  been  Service,  how 
prepared,  engross  it  on  plain  paper;  make  as  many  copies  of  '^^'^^• 
it  as  there  are  tenants  in  possession  of  the  premises  in  dis- 
pute, and  let  a  copy  be  served  on  each  tenant  before  the  first  day 
of  the  next  term.  In  serving  the  declaration,  the  notice  at 
the  foot  of  it  should  be  read  over,  or  at  least  the  purport  of  it 
should  be  signified,  and  the  nature  and  meaning  of  the  service 
explained,  to  the  person  upon  whom  it  is  served,  so  as  to  be  fully 
understood  by  him.  It  will  not,  it  seems,  suffice  to  read  it  over 
without  explaining  it  (r),  hut  it  seems  enough  to  explain  it 
without  reading  it  over  (s)  ;  it  would  be  more  prudent  to  do 
both.'  Where  the  tenant  was  a  Welshman,  and  did  not  know 
English,  and  the  person  who  served  him  did  not  know  Welsh, 
but  got  a  neighbour  to  explain  to  him  the  nature  of  the 
declaration  and  notice,  that  was  held  sufficient  (t).  Service  of 
the  declaration  before  the  first  day  of  term,  and  explanation 
after  it,  will  not  suffice  (?^).  If  the  tenant  or  his  wife,  &c.,  re- 
fuse to  listen  to  the  reading  or  explanation,  or  prevent  it  by 
turning  out,  or  refusing  to  let  in,  the  person  endeavouring  to 
effect  the  service,  he  ought  to  effect  it  as  well  as  he  can  under 
the  circumstances ;  for  instance,  by  reading  and  explaining  the 
notice  loudly  outside  the  door,  and  putting  a  copy  of  the  de- 
claration under  it,  and  by  posting  another  copy  on  some  con- 
spicuous part  of  the  premises  (v).  Where  a  declaration  was 
tendered  to  the  tenant's  wife  in  her  shop,  upon  the  premises, 
and  the  person  serving  it  attempted  to  read  to  her  the  notice, 
but  she  refused  to  hear  it,  and  left  the  shop,  and  the  declara- 
tion and  notice  were  thereupon  left  in  the  shop;  the  court 
were  of  opinion  that  the  notice  should  have  been  read  aloud  in 
the  shop,  but  they  granted  a  rule  to  shew  cause  why  this 
should  not  be  deemed  good  service  (x).  Where  the  tenant's 
wife  prevented  the  person  serving  it  from  giving  an  explana- 
tion or  reading  it  over,  the  service  was  held  sufficient  (y).  In 
another  case,  when  the  attorney,  after  explaining  the  contents 
of  the  declaration  to  the  tenant's  wife,  was  proceeding  to  read 

(p)  Post,  783:    Doe  v.   Roe,    1   Dow),  the  tenant  from  proceetUng,  but  granted 

304;  2  C.  &  J.  123,  S.  C.  a  rule  nisi.    And  where  the  nature  and 

(7)  Doe  Warren  v.  Roe,  8  D.  &  R.  342:  object  of  the  declaration  were  explained, 

and  see  Doe  v.  Roe,    Id.  .592;  5  B.  &  C.  but  in  consequence  of  the  tenant's  refusal 

764,  S.  C;  but  see  Goodtitle  v.  Thruntout,  it  was  not  left  with  him,  a  rule  nisi  was 

Barnes,  183.  granted.     (Doe    Forbes  v.   Roe,   2  Dowl. 

(>•)  Doe  Wade  v.  Roe,  6  Dowl.  51,  C.  P.  452).    Explanation  to  a  foreigner  by  an 

(6)  Dviv.Roe,  1  Dowl.  428;  2  Id.  199:  interpreter  not  upon  oath  is  sufficient, 

see  Doe  Downes  v.  Roe,  4  id.  566,  in  which  (Doe  Probert  v.  Roe,  3  Dowl.  335). 

ease,  on  an  affidavit  merely  stating  that  (t)  Doe  Probert  v.  Roe,  3  Dowl.  335. 

the  tenant  "appeared  to  be  acquainted  (u)  Doe  v.  Roe,  1  D.  &  R. 563. 

with  the  intent  of  the  declaration,"  Pa«-  (v)  See  Doe  Summers  v.  Roe,  5  Dowl. 

teson,  J.,  said  that  the  deponent  ought  to  552,  and  the  numerous  cases  referred  to 

have  shewn  that  he  had  read  over  and  in  the  following  pages, 

explained  the  notice,  or,  at  least,  that  he  (x)  Doe  Neale  v.  Roe,  3  Wils.  263 

had  begun  to  do  so,  and  was  prevented  by  (y)  Doe  George  v.  Roe,  3  Dowl.  541. 
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When  there 
are  several 
Tenants. 


Service  in  or- 
dinary Cases 
on  the  Tenant 
or  his  Wife. 


Ejectment y  in  ordinary  Cases. 

tlic  notice,  she  said  slie  could  read  it  lierself,  and  ran  lier  eye 
over  it  as  if  sliehad  read  it;  tliis  was  liolden  tol)e  sufficient  (cr). 
And  tlie  same,  where  the  tenant  himself  read  it  over,  and  buid 
that  lie  uii(UTst()(»(l  it  (r^). 

Wheri!  difrcivnt  j)arts  of  the  premises  are  in  ])Ossession  of 
different  tenants,  each  of  them  must  l)e  served  with  a  copy  of 
tlie  dechiration,  in  order  to  ohtain  a  rule  for  judgment  against 
the  casual  ejector  for  the  whole  (/»).  And  where  premises 
were  let  on  lease  hy  A.  to  B.,  and  li.  underlet  them  to  several 
persons — in  ejectment  hy  A.  it  was  held,  that  the  declaration 
should  have  hcen  served  on  all  the  tenants  in  possession  (c); 
otherwise,  only  such  part  of  the  i)remises  as  were  occupied  hy 
the  tenants  actually  served  could  be  recovered  in  the  action. 
But  a  service  of  the  declaration  on  one  of  two  or  more  joint- 
tenants  in  possession  is  good  service,  if  the  notice  to  appear  he 
addressed  to  all  the  joint- tenants  {d).  Where  one  of  two  joint- 
tenants  is  dead,  and  the  service  is  on  the  survivor,  the  rule  for 
judgment  will  be  granted  as  against  the  survivor  only  {e). 
Parish  officers  cannot  be  considered  as  joint-tenants,  and 
service  on  all  is  necessary  (/).  Where  the  tenants  in  pos- 
session were  three  sisters,  not  joint-tenants,  service  of  de- 
claration on  two  on  the  premises,  and  a  copy  left  for  the 
third,  wdth  the  usual  exj^lanation,  was  held  sufficient  for  a 
rule  nisi{g). 

Service  in  ordinary  Cases  on  the  Tenant  or  his  Wife,']  The  de- 
claration should  regularly  be  served  on  either  the  tenant  him- 
self or  his  wife  (h).  On  the  tenant  himself,  it  may  be  served 
anywhere  (i),  even  out  of  the  jurisdiction  (/{:).  On  the  wife, 
it  may  be  served  either  on  the  premises  or  at  the  husband's 
house  (/);  or,  it  seems,  anywhere  else,  provided  she  be  living 
with  her  husband  at  the  time  (m);  but  in  all  other  cases  it 
must  be  served  upon  the  premises.  Service  on  the  wife  has 
been  held  sufficient,  even  wdiere  the  husband  had  left  the  king- 
dom and  settled  abroad  (n).  It  is  not  necessary  to  the  valid- 
ity of  the  service,  however,  that  the  tenant  or  his  wife  receive 
the  copy  of  the  declaration  ;  it  is  sufficient  if  it  be  tendered  to 
him  or  her ;  after  w  hich  it  may  be  left  for  them  at  the  place 
where  the  tender  w^as  made  (o).     Where  the  person  serving 


(2)  Grodright  d.  Waddington  v.  Thrust- 
out,  2  W.  Bl.  «(I0:  and  see  Doe  Jones  v. 
Roe,  ]  Dowl.  518. 

(a)  Doe  Jones  v.  Roe,  1  Dowl.  ."ilS. 

(b)  Doe  Bromley  v.  Roe,  1  Chit.  Rep. 
141. 

(f)  Doe  Lord  Darlington  v.  Cock,  4  B.  & 
C.  259. 

(d)  Doe  Williamson  v.  Roe,  10  Moore, 
493:  and  see  Doe  Bromley  v.  Roe,  1  Chit. 
Rep.  141:  Doe  Bailey  \.  Roe,  1  B.  &  P. 
369:  Doe  Htitchins  \ .  Roe,  2  Dowl.  418: 
Doe  Clothier  v.  Roe,  6  Dowl.  291. 

(e)  Doe  Heiison  v.  Roe,  5  Dowl.  404. 
(/)  Doe  Weeks  v.  Roe,  5  Dowl.  4(»5. 
ig)  Doe  Grimes  V.  Roe,  4  Dowl.  86;  1  H. 

&  W.  369,  S.  C. 

(h)  Goodright  v.  Thrustoiit,  2  W.  BL 
8(K»:  Doe  Neale  v.  Roe,  2  Wils.  263.  In 
Doe  Walker  v.  Roe,  4  Moo.  &  P.  11,  the 
service  was  on  a  woman  who  represented 
herself  to  be  the  tenant's  wife,  and  it  was 
held  sufficient.  And  see  Doe  Sim7)}ons  v. 
Roe,   1  Chit.  Rep.  228:  Doe  Smith  v.  Roe, 


1  Dowl.  614.    See  forms  of  affidavit  of 
service,  Chit.  Forms,  362. 

(?)  Tidd,  1210:  2  Sellon,  96. 

(k)  Doe  Daniel  v.  Woodroffe,  7  Dov.-l. 
494. 

{1}  Doe  Graefv.  Roe,  6  Dowl.  4.56:  Doe 
jA)rd  Southampton  v.  Roe,  I  Hodf;es,  24: 
Doe  Morlandv.  Bayliss,  6  T.  R.  765:  Doe 
Baddam  v.  Roe,  2  B.  &  P.  55:  and  see 
Right  V.  Wrong,  2  D.  &  R.  84:  Doe 
Boullott  v.  Roe,  7  Dowl.  463. 

(m)  Doe  Briggsv.  Roe,  2  C.  &  J.  202; 
1  Dowl.  312,  S.C.:  Doe  Wingfieldv.  Roe, 
1  Dowl.  693:  Doe  Boullott  v.  Roe,  7  Dowl. 
463. 

(w)  Doe  v.  Roe,  1  D.  &  R.  514. 

(o)  Bagshaw  v.  Toogovd,  Barnes,  18.5: 
Halsall  V.  Wedgwood,  Id.  174:  Farmer  v. 
Thrustotit,  Id.  180:  and   see  Douglass  v. 

,    1  Str.  575:  Sprii^'^htly  v.  Dunch,  2 

Burr.  1116:  Ari07i.,  2  Chit.  Rep.  185:  Doe 
Courthorpe  v.  Roe,  2  Dowl.  441:  Doe 
Forbes  v.  Roe,  2  Id.  452:  Doc  Viseer  v 
Roe,  2  Id.  4i9. 
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he  declaration  began  to   read  and  explain  it  to  the  tenant,     chap.  i. 

)ut  before  he  could  deliver  it,  the  tenant  turned  him  out  of  the ^f^'^ 

louse,  and  he  then  thrust  the  declaration  under  the  door,  it 
vas  held  sufficient  [p)  ;  but  in  a  similar  case,  where  the  clerk, 
nstead  of  leaving  the  declaration,  brought  it  away,  Parke,  J., 
granted  a  rule  nisi  ovAy^q). 

The  modes  of  service  which  may  be  adopted,  where  regular 
ervice  on  the  tenant  or  his  wife  cannot  be  effected,  will  now 
>e  considered  in  the  following  order  : — 

Service  on  Child,  Servant,  d<;c.,  with  Proof  that  Tenant  received  Service  on 
t  before  Term.']    Service  on  a  child  or  servant,  or  other  person  vil!t^&?^with 
han  the  tenant  or  his  wife,  will  not  in  general  suffice.     Even  Proof  that 
ervice  on  the  tenant's  attorney  (r),  or  a  receiver  appointed  ^?"g^-^*'^g 
>y  the  Court  of  Chancery,  (to  manage  an  estate  for  an  infant),  fore  Term. 
s  by  itself  insufficient  (5).     If,  however,  the  tenant  or  his 
vife  be  not  at  home,  and  the  declaration  be  served  on  his 
hild  or  servant,  or,  as  it  seems,  on  any  other  person  {t)  ;  and 
f  it   afterwards  appear,  from  the  acknowledgment  of  the  te- 
lant  himself  (««),  or  of  his  attorney  {v),  or  from  other  sufficient 
vidence,  that  the  tenant  received  the  declaration  before  the 
irst  (w)  day  of  the  term,  the  service  will  be  deemed  suffi- 
ient  {x).     The  wife's  acknowledgment  in  such  a  case  will 
Lot,  in  general,  suffice  (j/).    An  acknowledgment  made  within 
he  term  of  a  receipt  before  the  term,  is  sufficient  (5^).     But 
mless  it  appears  from  the  acknowledgment,  or  otherwise,  that 
he  declaration  was  received  before  the  term,  not  even  a  rule 
isi   will   be  granted  («).     In  one  case  a  rule  absolute   was 
ranted  for  judgment  against  the  casual  ejector,  where  the 
ervice  had  been  made  on  a  person  on  the  premises  believed  to 
lave  been  left  there  by  the  tenant,  who  was  out  of  the  way, 
nd  also  on  her  attorney  ;  and  a  letter  was  sent  by  the  two- 
penny post,  according  to  the  attorney's  direction,  to  the  te- 
lant's  last  place  of  abode  {b). 

Also,  where  service  has  been  effected  on  a  servant,  child,  &c,, 
n  the  premises,  if  only  a  reasonable  probability  of  its  having 
ome  to  the  tenant's  hands  before  the  first  day  of  term  is  made 
ut,  a  rule  viisi  for  judgment  will  be  granted.  Thus,  for 
nstance,  service  of  the  declaration  on  a  son  of  the  tenant 
n  possession,  who  said  that  his  father  was  unable  to  at- 
end   to   business,  coupled  with  a  subsequent  admission  by 

ip)  Doe  Frith  v.  Roe,  3  Dowl.  569.  Chit.  Forms,  363. 

(q)  Doe  Forbes  V.  Roe,  2  Dowl.  452.  (^)  Goodtitle  v.  Badtitle,   1  B.  &  P.  384: 

(>•)  Doe  d.  Collins  v.  Roe,  1  Dowl,  613.  Doe  James  v.  Taunton,  1  Chit.  Rep.  121; 

(s)  Goodtitle  d.  Roberts  v.  Badtitle,  IB.  2  B.  &  Aid.  371,  S.  C. .-  Doe  Briggsv.  Roe, 

:  P.  385.  1  Dowl.  312:  Doe  Wilson  v.  Smith,  3  Id. 

(t)  Doe  Harris  \.  Roe,  2  Dowl.  607.  379:    but  see  Doe  v.  Roe,  2  D.  &  R.  12, 

(m)  Doe  Hambrookv.  Roe,  14  Kast,  441:  which  case,  however,  seems  to  have  been 

toe  Agar  v.  Roe,  G  Dowl.  (i24.  decided  on  some  implied  agency  of  the 

(v)  Doe  Teverellv.  Snee,  2  D.  &  R.5:  tenant's  daughter;  it  was  cited  without 

non.,  2  Chit.  Rep.   187:  and  see  Doe  v.  effect  in  Doe  Finch  v.  Roe,  (5  Dowl.  225), 

'.oe,  2  D.  &  R.  12:  Jenny  A.  Mills  v.  Cutis,  and,  as  it  would  be  unjust  to  allow  the 

Scott,  52.  tenant  to  be  prejudiced,  evei)  by  the  asser- 

(w)  Before  the  rule  of  T.  T.,  1  W.  4,  tions  of  third  persons,  it  seems  absurd  to 

ost,  736,  it  was  necessary   that  the  ac-  call  upon  him   to  rebut  their  acknow- 

nowledgment  should  be  that  he  received  ledgments.     See  also  Doe  Tucker  v.  Roe, 

before  the  essoign  day.  (See  Doe  v.  Roe,  2  Dowl.  775;  4  Moo.  &  Sc.  165,  S.  C. 

B.  &  C.  764:  Doe  Warren  v.  Roe,  8  D.  &  {z)  Doe  Smith  v.  Roe,  4  Dowl.  265, 

t.  342:  Doe  Hambrook  v.  Roe,  14  East,  («)  Doe  Finch  v.  Roe,  5  Dowl.  225:  Doc 

41:  Doe  Halsey  v.  Roe,  1  Chit.  Rep.  100).  Brittlebank  v.   Roe,   4  Moo.  &  Sc,  562: 

{x)  See  Goodtitle  v.  Thrustout,  Barnes,  see  Doe  Marsdall  v.  Roe,  2  A.  &  E.  588; 

B3:  Smith  v.  Hurst,    1    H.  Bl.  644.     See  4  Nev.  &  M.  5-=i3.  S.C. 

5rm  of  aflidavii  of  service  in  such  a  case^  (6)  Anon.,  2  Chit.  Rep.  179. 


740  Ejectment,  in  ordinary  Cases. 

Hook  iir.  tljo  wife  of  the  tenant  that  lie  liad  received  it,  has  ])een  held 
''^'^^  '•  sufficient  to  s::runt  u  rule  nisi^  calling  on  tlie  tenant  to  show 
cause  why  it  should  not  he  a  good  service  (^).  So,  service  on 
tlie  son  of  the  tenant  in  possession  on  the  premises,  coupled 
with  a  statement  l)y  the  son  that  his  father  came  home  that 
night  and  received  the  declaration  (c).  So,  where  the  service 
of  the  declaration  was  on  an  attorney,  who  rej)resented  him- 
self to  he  the  agent  of  the  tenants  in  })ossession,  and  would 
appear  for  them,  the  court  granted  a  rule  nisi  that  it  should 
be  good  service,  and  directed  the  rule  to  he  served  on  the 
attorney  r/).  So,  where  the  declaration  was  served  upon  a 
servant  ot  the  tenant  on  the  premises,  who  promised  to  deliver 
it  to  her  master,  and  it  was  afterwards,  on  the  same  day,  seen 
in  the  hands  of  the  tenant's  attorney,  a  rule  nisi  was  granted  {g). 
And  the  same  where  the  servant  made  an  affidavit  that  she 
delivered  the  declaration  to  her  master  (A).  And  service  on  a 
servant,  she  stating  her  mistress  to  be  too  ill  to  be  seen,  and 
that  she  had  given  the  declaration  to  her  mistress,  has  been 
held  sufficient  for  a  rule  nisi  {i).  But  where  the  declaration 
was  served  on  the  brother-in-law  of  the  tenant  on  the  pre- 
mises in  S.,  the  tenant  being  then  seriously  ill  at  W.,  and  on 
the  next  day  service  was  made  on  a  person  at  the  house  where 
the  tenant  was,  and,  on  the  same  day,  he  died;  Coleridge,  J., 
refused  the  rule,  saying,  that  it  was  not  likely  that  any  papers 
should  have  been  delivered  to  the  tenant  in  the  state  in  which 
he  then  was  {h).  Service  on  the  child  of  the  tenant  in  pos- 
session on  the  premises  is  insufficient  even  for  a  rule  nisi,  un- 
less it  be  shewn  that  he  is  living  with  his  parent,  and  com- 
poses part  of  the  family  {I). 

Service'where  Service  where  Tenant  resides  Abroad  or  evades  Service. ~\  Where 
sfdes^abic«d  ^^^  tenant  has  absconded  to  another  country  (m),  or  resides 
or  evades  Ser-  abroad  (w),  or  is  clearly  keeping  out  of  the  way  to  avoid  being 
served  (o),  a  copy  of  the  declaration  should  be  delivered,  if 
possible,  to  his  relation  or  servant,  or  some  other  person  on 
the  premises,  to  whom  the  notice  should  be  read  over  and 
explained,  and  another  copy  had  better  be  affixed  on  the  outer 
door,  or  some  conspicuous  part  of  the  premises;  and  thereupon, 
if  it  be  made  appear  to  the  satisfaction  of  the  court,  that  due 
diligence  has  been  used(jt?),  and  that  the  tenant  resides  abroad, 
or  has  absconded,  or  kept  out  of  the  way  to  avoid  being  served, 
the  court,  on  an  affidavit  of  the  facts,  will  grant  a  rule  nisiy 
that  the  service  on  his  relation  or  servant,  or  by  posting,  &c., 
shall  be  deemed  good  service,  and  direct  in  what  manner  the 
rule  shall  be  served  (  q).     Service  on  the  wife  of  the  son  of 


vice. 


(d)  Anon.,  2  Chit.  Rep.  182:  Doe  Osbal-        (?)  Doe  Emerson  v.  Roe,  6  Dowl.  736. 
distmi  V.  Roe,  1  Dowl.  456 :  Doe  Cvckbwn        (m)  Doe  Robinson  v.  Roe,  3  Dowl.  11. 
V.  Roe,  Id,  692:  Doe  Wethe)-ell\.  Roe,  2  Id.        (w)  Doe  Treat  v.  Roe,  4  DowL  278 :  Doe 
441.  V.  Roe,  4  B.  &  Aid.  Co3;  Doe  Potter  v. 

(e)  Doe  Trimmins  v.  Roe,  6  Dowl.  765.  Roe,  1  Hodg.  316 :  Doe  Robinson  v.  Roe, 
If)  Anon.,  2  Chit.   Rep.   181:  see  Doe  3  Dowl.  11 :  Doe  Han-won  v.  Roe,  10  Price, 

Walker  v.  Roe,  2   C.  &  J.  381:  and  see  30:  Doe  Mather  v.  Roe,  5  Dowl.  552:  see 

Doe  V.  Roe,  1  Dowl.  613,  cont.  Roe  Fenwick  v.  Doe,  3  Moore,  576;  1  D. 

(g)  Doe  V.  Roe,  2  Dowl.  184:  see  Doe  &  R.  514. 
Weatherall  v.  Roe,  2  Dowl.  441.  (o)  Doe  Luffv.  Roe,  3  Dowl.  575. 

(h)  Doe  V.  Roe,  2  Dowl.  198.  (p)  Doe  George  v.  Roe,  3  Dowl.  9.     la. 

(t)  Doe  Messer  v.  Roe,  5  Dowl.  716:  this  case  service  on  the  daughter  was  held 

Doe  V.  Roe,  ]  Dowl.  692:  Doe  v.  Roe,  2D.  insufficient  for  a  rule  nisi,  though  it  ap- 

&  R.  12.  peared  that  the  tenant's  wife  was  keeping 

{k)  Doe  Hartford  v.  Roe,  1  Har.  &  W.  out  of  the  way  to  avoid  being  served. 

352.  {q)  Douglass  \. ,  1  Str.  575:  Tidd, 
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the  tenant  on  the  premises  was  held  sufficient  where  it  appeared  Chaf.  i. 
that  the  tenant  was  in  America,  and  that  his  son  managed  his  ^^'^^'^-  *• 
business.  Where  the  service  was  effected  at  the  house  of  the 
tenant  in  possession,  by  sticking  a  copy  on  the  door  of  the 
tiouse,  and  by  serving  another  copy  on  a  female  there,  who 
equivocated  as  to  the  tenant  being  at  home,  and,  on  the 
papers  being  explained,  said  she  knew  what  they  were,  for 
that  the  lessor  of  the  plaintiff  had  ah-eady  been  endeavouring 
to  effect  service,  but  could  not  ;  Tindal,  C.  J.,  observing, 
that  he  was  inclined  to  think  there  was  something  like 
trickery,  granted  a  rule  nisi,  which  was  afterwards  made 
ibsolute  on  an  affidavit  that  the  same  female  was  served  with 
the  rule  in  a  yard  attached  to  the  tenant's  house,  and  that 
>he  was  his  servant  (r).  Where  the  person  effecting  the 
service  went  to  the  house  sought  to  be  recovered,  and,  being 
nformed  that  the  tenant  was  at  home,  he  put  a  ladder 
igainst  the  drawing-room  window,  and  got  up  to  it,  and 
kvhile  there,  believing  that  the  tenant  was  in  the  room,  he 
jxjjlained  at  the  window  the  nature  of  the  proceeding,  and 
stuck  a  copy  upon  the  door,  it  being  sworn  that  the  tenant 
was  keeping  out  of  the  way  to  avoid  being  served,  Coleridge, 
r.,  granted  a  rule  nisi  to  be  served  personally,  if  possible,  but 
f  not,  then  in  the  same  way  as  the  copy  of  the  declaration  (s). 
30,  where  the  clerk  went  to  the  tenant's  house,  knocked  at  the 
ioor,  and  received  no  answer,  but  heard  some  one  whom  he 
3elieved  to  be  the  tenant  come  to  the  door  to  listen,  and  he 
;hen  read  the  declaration  aloud,  and  explained  it,  and  put  a 
jopy  of  it  through  a  broken  pane  near  the  door,  Patteson,  J., 
granted  a  rule  nisi  {t).  So,  where  several  ineffectual  attempts 
lad  been  made  to  serve  the  tenant,  who  was  denied  by  the 
servant,  and  the  last  time  the  servant  stated  that  his  master 
vas  in  his  house,  but  refused  to  be  seen  by  any  person,  unless 
le  sent  in  his  name  and  message,  whereupon  the  declaration 
*vas  delivered  to  the  servant,  the  court  granted  a  rule  nisi  (u). 
f^nd,  in  another  case,  where  the  servants  refused  to  call  their 
uaster  or  to  receive  the  declaration,  saying  they  had  orders 
;o  take  no  papers,  it  was  ordered  (on  motion)  that  leaving  it 
it  the  house  should  be  sufficient  (x).  So,  where  the  tenant 
ifterwards  admitted  that  he  was  keeping  out  of  the  way  to 
ivoid  being  served,  the  court  granted  a  rule  nisi  (y).  But 
kvhere  the  tenant's  wife  admitted  that  she  had  taken  care  to 
«:eep  her  husband  out  of  the  way,  it  was  held  that  this  admis- 
sion of  the  wife  could  not  be  received  against  the  husband, 
md  the  rule  was  refused  (z).     Merely  stating  the  deponent's 

>th  ed.  1214:  Doe  Mather  v.  Roe,  5  Dowl.  sufficient.  (Roe  Fenwick  v.  Doe,  3  Moore, 

>52,  and  cases  there  cited :  Doe  Osbaldiston  576:  sed  qucere). 

!.  Roe,  1  Id.  456 :  Doe  Morpeth  v.  Roe,  3  (r)  Doe  Wright  v.  Roe,  6  Dowl.  455. 

[d.  577:    Doe  Luff  v.  Roe,  Id.    575.     It  (s)  Doe  Colson  v.  Roe,  6  Dowl.  7C5:  see 

nay  be  generally  stated,  that  wherever  a  Doe  Mortlake  v.  Roe,  2  DowL  444 :  Doe 

iondfide  attempt  to  effect  regular  service  Turncroft  v.  Roe,  1  H.  &  W.  371. 

s  frustrated  by  the  fraud  or  artifice  of  (t)  Doe  Frost  v.  Roe,  3  DowL  314 :  Doe 

:he  tenant,  the  court  will  grant  a  rule  Wells  v.  Roe,  3  Dowl.  582. 

lisi.     (See  Doe  Frith  v.  ftoe,  3  Dowl.  569,  (u)  Doe  Hervey  v.  Roe,  2  Price,  112: 

md  per  Tindal,  C.J. ,  Doe  Wright  v.  Roe,  Doe  Halse?/v.  Roe,  1  Chit.   Rep.  100,  n. 

3  DowL  455).    Where  the  tenant  went  (a):  see  Doe  Cockburn  v.  Roe,   1  Dowl, 

ibroad,  and  resided   there  to  avoid  his  692. 

:reditors,  and  the  declaration  was  deli-        (x)  Douglass  v. ,  1  Str.  575. 

vered  to  a  servant  on  the  premises,  who  (p)  Anon.,  2  Chit.  186. 

was  left  in  charge  of  them,  and  another  (s)  Doe  v.  Smith,  3  Dowl.  379:  see  Doe 

copy  affixed  on  the  outer  door  of  the  Frazer  v.  Roe,  5  Dowl.  720, 

house,  the  Court  of  C.  P.  deemed  it  in- 
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belief  that  the  tenant  keeps  out  of  the  way  to  avoid  service  is 
not  suffieient  (a). 

It  sliould  be  here  observed,  tliat  where  the  premises  are 
unoccu])ie(l,  and  the  defendant  has  ahandoned  the  possession, 
then  the  ejectment  must  be  proceeded  with  as  on  a  vacaiit 
possession  ;  l)ut  not  so  where  the  tenant  has  discontinued  to 
occupy  the  jn-cmises,  and  still  retains  the  virtual  possession  of 
them  (/»).  Also,  if  the  premises  be  incapable  of  occupation, 
as  if  they  be  in  an  unfinished  state,  the  ejectment  must,  per- 
haps, be  proceeded  with  as  on  a  vacant  possession  (c). 

Service  in  case  of  Lunacy .']  Where  the  tenant  in  possession 
was  a  lunatic,  and  the  declaration  was  served  on  a  person  who 
resided  with  her,  and  transacted  her  business,  (no  committee 
being  ai)pointed),  the  court  granted  a  rule  to  shew  cause  why 
this  should  not  be  deemed  good  service  (c?).  But,  where  the 
service  was  on  the  daughter  of  a  lunatic  tenant  in  possession, 
who  carried  on  the  business  for  him  on  the  premises,  and  it 
appeared  that  he  was  confined  in  a  lunatic  asylum,  Patteson,  J., 
refused  a  rule,  observing,  that  the  service  might  have  been 
effected  on  the  lunatic  himself  (e). 

Service  in  case  Service  in  case  of  Bankruptcy.']  Where  the  tenant  in  posses- 
sion had  become  bankrupt,  service  of  the  declaration  and  no- 
tice addressed  to  the  assignees  upon  a  person  who  represented 
himself  to  be  messenger  in  possession  under  the  fiat,  and  on 
the  official  assignee,  was  held  sufficient  for  a  rule  absolute  (/). 
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Service  on  Parish.']  In  ejectment  for  a  house  rented  by  a 
parish  for  the  purpose  of  harbouring  some  of  the  parish  poor, 
service  on  the  churchwardens  and  overseers  has  been  deemed 
sufficient  (q).  But  the  overseers  cannot  be  treated  as  joint- 
tenants  ;  and,  in  order  to  recover  property  in  their  possession, 
they  must  all  be  served  (h). 

Service  on  Holders  of  Chapel.]  In  ejectments  to  recover  pos- 
session of  a  chapel,  the  tenant  in  possession  having  quitted 
England,  and  not  being  likely  to  return,  service  having  been 
effected  on  the  clerk,  who  was  intrusted  with  the  keys,  on 
the  wife  of  the  tenant,  on  his  gardener,  on  a  person  claiming 
as  mortgagee,  and  by  affixing  a  copy  on  the  notice-board,  the 
court  granted  a  rule  absolute  for  judgment  against  the  casual 
ejector  (i).  And  in  another  case,  service  on  the  surviving 
lessees  and  the  sextoness  was  held  sufficient  (j).  And  service 
on  the  trustees  of  a  dissenting  meeting-house  and  at  the  house 
is  sufficient  for  a  rule  ?zm,  and  service  of  that  rule  on  the 
trustees  for  a  rule  absolute  (/I). 

Service  on  Service  on  public  Company,  i^t.]  The  service  of  the  declaration 


(a)  Tioe  Jones  v.  Roe,  1  Chit.  213. 

(h)  See  post,  77()- 

(c)  Doe  Scovell  v.  Roe,  .3  Dowl.  601 ;  2 
C,  M,  &  R.  42,  S.  C,  mmi.  Shoiveli:  and 
see  Doe  v.  Roe,  4  Dowl.  173. 

{d)  Doe\.  Wright.  Barnes,  190:  see  Doe 
Aylesbury  v.  Roe,  2  Chit.  Hep.  183;  Lottl, 
401 :  Goodtitle  v.  Badtitle,  1  B.  &  P.  385. 

(e)  Doe  Brown  v.  Roe,  6  Dowl.  270. 


(/)  Doe  Barins^v.  Roe,  6  Dowl.  456. 

(g)  Tuj.per  V.  Doe,  Barnes,  181. 

(/*)  Doe  Weeks  v.  Roe,  5  Dowl.  405. 

(i)  Doe  Dickens  v.  Roe,  7  Dowl.  121. 

(j)  Doe  Kirschner  v.  Roe,  7  Dowl.  97 : 
and  see  Anon.,  T.  1839,  B.  C;  3  Jurist, 
460. 

{k)  Doe  Gray  v.  Roe,  7  Dowl.  700. 
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on  the  clerk  of  a  public  body  (the  clerk  havmg  been  directed    Chaf.  i. 
to  be  appointed  by  act  of  parliament)  has  been  held  sufficient      Sect.  i. 


to  obtain  a  rule  nisi  why  it  should  not  be  good  service  (/).  And  public  Com- 
Parke,  J.,  in  one  case  held  that  service  on  the  bookkeeper  of  P^"^'  ^^' 
the  Manchester  Railway  Company,  on  a  j)art  of  the  premises 
which  he  occupied,  and  where  he  slept,  was  sufficient  for  a 
rule  absolute  {m).  And  where  the  service  was  on  the  clerk 
of  an  incorporated  company  not  empowered  to  sue  or  be  sued 
in  the  name  of  their  clerk,  on  part  of  the  premises,  though  he 
did  not  reside  there,  Coleridge,  J.,  granted  a  rule  nisi  {n). 
And  where  the  service  had  been  made  on  the  clerk  of  the 
company,  and  also  on  the  secretary  of  the  Exchequer  loan 
commissioners,  who  were  mortgagees  in  possession,  Littledale, 
J.,  granted  a  rule  wm,  observing,  that  if  the  commissioners  had 
no  clerk,  service  on  their  secretary  was  sufficient  (o). 

4.  Affidavit  of  Service, 
Affidavit  of  Service.']  After  serving  the  declaration  and  no-  4.  Affidavit  of 
tice,  engross  an  affidavit  of  the  service  on  plain  paper,  and  let  it  Service. 
he  sworn  before  a  judge  in  town  or  a  commissioner  in  the  coun-  ^°'^™^  ^^'  ^'^• 
try  (p).  It  may,  it  seems,  be  made  before  the  attorney  in 
the  cause  {q),  if  he  be  not  the  attorney  actually  on  the  re- 
cord (r).  It  may  be  made  either  by  the  person  who  actually 
served  the  declaration,  or  by  one  who  was  present  at  the  time 
of  the  service  {s).  Where  the  ejectment  is  on  several  demises, 
the  affidavit  must  be  intitled  "  Doe,  on  the  several  demises  of 
A.y  B,,  C,  \_naming  all],  v.  Roe  "(0*  ^^^  ^Y  mistake  inverting 
the  order  of  the  lessors  is  of  no  consequence  (u).  Though  the 
declaration  describes  the  lessors  in  a  particular  character,  as 
executors,  assignees,  &t.,  they  need  not  be  so  described  in  the 
title  of  the  affidavit  (x)  ;  and  where  the  declaration  contains 
both  joint  and  several  demises,  an  affidavit  intitled  in  the 
names  of  all  the  lessors  severally  is  sufficient  (y).  It  should 
not  be  intitled  in  the  names  of  the  real  defendants  (;:").  It 
must  appear  from  the  affidavit,  that  the  declaration  has  been 
served  on  the  "  tenant  in  possession :  "  merely  stating  a  ser-  . 
vice  on  the  "person  "  in  possession,  or  upon  a  person  whom 
deponent  believes  to  be  tenant  in  possession,  would  be  insuf- 
ficient (a);  stating  that  it  was  served  on  the  tenant  "as 
executor^''  would  not  suffice  (5)  ;  nor  would  an  affidavit  that 
the  service  was  on  a  tenant  in  "  legaV  possession  (c)  ;  nor  on 
the  "  occupier,"  the  words  "  tenant  in  possession  "  being  in 
ordinary  cases  indispensable  (0?).  But  where  the  premises 
were  used  as  a  gambling-house,  and  it  was  impossible  to  gain 
access  or  information,  a  rule  nisi  was  granted  on  an  affidavit 

(0  ^Mon.,  2  Chit.  181.  Rep.  .574:  Boe  v.  Badtitle,   1    Chit.   Rep. 

(m)  Doe  V.  Roe,  1  Dowl.  23.  21.i  :  Id.  505:  Due  Oldham  v.  Roe,  4  Dowl. 

{ti}  Doe  Ross  V.  Roe,  5  Dowl.  147.  714:  Dve  Frazer  v.  Roe,  5  Dowl.  720. 

(o)  Doe  Marquis  of  Ani^lesey  V,  Roe,  M.  (h)  Doe  v.  Roe,  2  C.  &  J.  45;  1    Dowl. 

1838,  3  Jurist,  10.  295,  S.  C.    But  in  such  cases,  if  the  inter- 

{p)  See  the  forms,  C;hit  Forms,  S62.  est  be  in  fact  of  a  chattel  nature,  the 

\q)  Doe  Coope)-\.  Roe,  2  Y.&c  J.  28A.  affidavit  may  be  m  the  common  form, 

(r)  See  R.  H.,  2  W.  4,  r.  6,  post:  Doe  describing  the  executor  (not  in  the  repve- 

Gran^  V.  Jioe,  5  Dowl.  409.  sentative  character)  as  tenant  in  posses- 
is)  Goodtitle  V.  Badtitle,  2  B.  &  P.  HO.  sion,  notwithstanding  he  be  not  in  the 
(t)  Doe  Cousins  v.  Roe,  4  M.  &  W.  68;  actual  occupation  of  the  premises.      (See 

7  Dowl.  53,  S.  C.  Doe  Rigley  v.  Roe,  4  Dowl.  14). 

(w)  Doe  v.  Butcher,  2  Chit.  174.  (c)  Doe  Osbaldiston  v.   Roe,  30th  April, 

{X)  Doe  Jenks  v.  Roe,  2  Dowl.  55.  1832,  Q.  B. 

(y)  Doe  Barlesv.  Roe,  5  Dowl.  447-  (rf)  Doe  Jackson  v.   Roe,   4  Dowl.  609: 

(z)  Anon.,  2  Chit.  Rep.  181.  and  see  Doe  Jones  v.  Roe,  5  Dowl.  226. 
[a)  Tidd,   1245:    Doe  v.   Roe,   1   Chit. 


^^  Ejectment,  in  ordinary  Cases. 

"part'!!'     ^^'^\'^^  stated  service  on  the  tenant  in  possession,  as  deponent 

^—  believes  (^).     The  affidavit  must  also  be  certain  and  jmsitive: 

an  affidavit  of  service  on  J.  iS.  his  tenant,  or  (/.  his  wife,  was 
holdon  l)ad  (/)  :  so  was  an  affidavit  of  service  on  the  wives  of 
A.  am]  B.y  "  who,  or  one  of  them,  are  tenants"  (//);  so  was  an 
affidavit  of  tlie  service  "on  a  woman  on  the  j)remises,  who 
represented  herself  to  be  the  wife  of  the  tenant  m  possession," 
without  adding,  that  the  deponent  believed  her  to  be  his 
wife  (//).  So  an  affidavit,  stating  deponent  to  have  "  personally 
served  J.  T.,  W.  E.,  J.  E.,  and  C.  T.,  the  four  tenants  iii 
possession,  with  true  copies  of  the  declaration,"  is  not  sufficient, 
but  each  should  be  sworn  to  have  been  personally  served  («). 
But  an  affidavit  of  service  on  the  wife,  "  as  she  informed  de- 
ponent, and  as  he  verily  believes,"  has  been  deemed  suffi- 
cient Q').  An  affidavit  of  service  on  the  wife  of  the  tenant, 
which  does  not  shew  that  it  was  made  on  the  premises,  must 
shew  that  she  was  living  with  her  husband  {k).  But  an 
affidavit  of  service  on  her  "  near  the  premises "  has  been 
held  sufficient  to  obtain  a  rule  nisi  {I),  It  must  appear  from 
the  afh davit,  that  the  notice  was  read  over  or  explained  to 
the  party  on  whom  it  was  served,  or  that  he  understood  its 
import  or  contents  (m).  If  the  affidavit  states  that  the  te- 
nant has  since  acknowledged  that  he  understood  the  mean- 
ing and  intention  of  the  service,  it  will  suffice,  without  any 
statement  of  the  reading  or  explanation  {n).  Where  the  ser- 
vice is  made  upon  a  servant  or  other  third  person,  the  affi- 
davit must  shew  that  the  tenant  (o)  has  acknowledged  that  he 
has  received  the  declaration,  or  that  he  has  known  of  the  ser- 
vice thereof,  previous  to  the  first  day  of  the  term  {p)  :  the 
affidavit  must  shew  when  such  acknowledgment  was  made  {q). 
Even  a  rule  nisi  will  not  be  granted,  unless  the  affidavit  shew 
some  probable  grounds  for  believing  that  the  tenant  has  re- 
ceived the  declaration  before  the  term  (r),  or  that  the  servant 
has  authority  to  receive  letters  and  papers  for  the  tenant  (5). 
An  acknowledgment  vMliin  the  term  is  sufficient,  if  it  appear 
that  declaration  was  received  before  the  term  {t).  If  no  one 
be  in  the  house  or  jDremises,  and  the  declaration  is  stuck  up 
thereon,  the  affidavit  must  state  the  deponent 's  belief  that 
the  tenant  absconded  to  avoid  the  service  [u)  ;  it  must  also 
state  that  a  copy  of  the  declaration  was  left,  as  well  as  affixed 
on  the  premises,  and  that  the  deponent,  or  others,  had  used 
diligent  means  to  discover  the  tenant 's  residence,  which  is  still 
unknown  (^)  ;  it  is  not  sufficient  to  state  that  the  lessor  of 


(«)  Doe  George  v.  Roe,  3  Dowl.  22:  see  Ad.  Eject.  215. 

Doe  Hunter  v.  Roe,  5  Dowl.  553.  (o)  An  acknowledgment  by  his  wife  will 

(/)  Birbeck  v.  Hughes,  Barnes,  173.  not  do  (ante,  73f»). 

\g)  Harding  V.  G?-ee??.?»«Y/!,  Barnes.  174.  (p)  Doe  Wilson  v.  Roe,  Ad.  Eject.  209: 

(h)  Doe  Simmons  v.  Roe,  1  Chit.  Rep.  Doe   Tindale  v.    Roe,  2  Chit.  Rep.  180: 

228 :  I>oe  Walker  v.  Roe,  4  Moo.  &  P.  11 :  Doe  Martin  v.  Roe,  IK.  &  W.  4G :  ante, 

Doe  Smith  v.  Roe,  1  Dowl.  614.  739. 

(i)  Doe  Levi  v.  Roe,  7  Dowl.  102.  (q)  Anon.,  ?.  Chit.  Rep.  187. 

{j)  Doe  Deily  v.  Roe,  Barnes,  194:  see  (r)  Doe  Read  v.  Roe,  5  Dowl.  85. 

Doe  Jenks  v.  Roe,  5  Dowl.  155.  (s)  Doe  Read  v.  Roe,  1  M.  &  W.  633. 

{k)  Doe  Briggs  v.  Roe,  1  Dowl.  312;  2  (t)  Ante,  739.    Therefore,  quaere,  why 

C.  &  J- 202,  S.C:  Doe  Mingax/v.Roe,  6  necessary  to  state  the  time  of  acknow- 

Dowl.  182.  ledgment? 

(I)  Doe  Marquis  of  Bath  v.  Roe,  7  Dowl.  (u)  Doe  Lowe  v.  Roe,  1  Chit.  Rep.  50.5, 

692.  n.;  2  Chit.  Rep.  177;  Harrison,  L.  &  T. 

(m)   See  ante,  737:  Doev.Roe,!  Dowl.  833:  see  aw^e,  740 

428:  Doe  Jones  v.  Roe,  Id.  518.  (x)   Doe  Tarluy  v.  Roe,   1   Chil.  Rep. 

(n)  Doe  Thompson  \ .  Roe,  2  Chit.  Rep.  506,  505  n. :  Anon.,   2  Chit.  177:    ante, 

186:  Anon  ,  Id.  184:  Doe  Quintin  v.  Roe,  740,  741. 
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the  plaintiff  had  heen  unsuccessful  in  two  attempts  to  find  the  Chap.  i. 
defendant  at  his  dwelling-house,  and  had  therefore  stuck  up  ^^^'^-  ^- 
the  declaration  on  the  premises  (y).  Where  there 

When  several  tenants  had  been  served  with  copies  of  the  ^f^  several 
same  declaration,  if  it  is  meant  but  as  one  ejectment,  and  to  possession. 
be  followed  by  one  judgment,  one  affidavit  of  the  service  of 
all  is  sufficient,  annexed  to  the  copy  of  one  declaration,  if  all 
the  copies  are  alike,  or  to  several  copies  if  all  are  not  alike  : 
if  the  ejectments  are  made  several,  so  as  to  have  several  judg- 
ments, writs  of  possession,  &c.,  then  an  affidavit  of  the  ser- 
vice must  be  annexed  to  separate  copies  of  the  declaration  (z).  Supplemental 

Where  the  service  is  good,  but  the  affidavit  defective,  the  -Affidavit, 
defect   may,  in  general,  be  remedied  by  a  supplemental  affi- 
davit (a). 

5.  Judgment  against  the  casual  Ejector. 

The  Motion  and  Rule  for.']  If  the  tenant,  upon  whom  the  5.  Judgment 
declaration  and  notice  were  served,  does  not  take  steps  to  have  agamst  the 

7  1  ^  CSSU3.1  J1.I6I'- 

himself  made  a  party  to  the  action,  (that  is,  unless  he,  in  due  tor. 

time,  enter  into  the  common  consent-rule  to  confess  lease.  The  Motion 

entry,  ouster,  and  possession),  the  plaintiff  becomes  entitled^"     "^  °'^' 

to  judgment  by  default  against  the  casual  ejector.    The  motion  when  made. 

for  this  judgment  should  be  made  some  time  in  the  term  in 

which  the  tenant  was  required  by  the  notice  to  appear  (5)  ; 

in  town  causes  it  is  usually  made  at  the  beginning  of  the 

term  ;  in  country  causes,  usually  at  the  latter  end  of  it  (c). 

In  a  town  cause,  it  is   in  the  Queen's  Bench  and  Exchequer 

requisite  that   this  motion  should  be  made  in  the  term,  and 

if  not  applied  for  till  a  subsequent  term,  it  will  be  refused, 

and   a    fresh   ejectment   would  have    to  be   served  (<i).     In 

country  causes,  in  all  the  courts,  and  in  town  causes  in  the 

Common  Pleas  (e),  it  may  be  made  in  the  subsequent  term  ; 

and,  in  the  Queen 's  Bench,  the  rule  is  absolute  in  the  first 

instance  (/);  but  in  the  Common  Pleas  and  Exchequer  a  rule 

nisi  only  will  be  granted  if  the  motion  be  not  made  till  the 

subsequent  term  (^  ).     The  motion  cannot,  either  in  town  or 

country  causes,  be  made  after  the  expiration  of  two  terms 

after  the  service  of  the  declaration  (A).  If  the  ejectment  be  by 

a  landlord,  under  the  provisions  of  the  \1G.  4:  &^\  W.  4,  c.  70, 

s.  36,  see  the  directions,  post,  783.     As  to  the  time  in  which 

the  tenant  or  landlord  must  appear  and  plead,  see  post,  749. 

In  order  to  move  for  judgment  against  the  casual  ejector,  practical  Di- 
annex  the  above-mentioned  affidavit  of  service  to  the  declaration,  [he^J^otion^^ 
and  indorse  on  them — "  To  move  for  judgment  against  the  casual  and  Rule. 

(.V)  Harrison,  L.  &  T.  833.  R.  T.,  32  Car.  2 :  Doe  Lawford  v.  Roe, 

(z)  2  Sell.  Pract.  1/8.  1  Ring.  N.  (J.  161:  Doe  Glynn  v.  Roe,  2 

(a)  2  Sellon,  99:  Tidd,  1216.  Dowl.  822. 

(6)  Fenwich's  Case,  1  Salk.  2/5;  2  Ken.  (rf)  Doe  Greaves  v.  Roe,  4  Dowl.  88,  per 

272:   R.  T.,  18  C,  2  (a):    R.  E.,  2  G.  4:  Coleridge,  J.:  Doe  Wilson  v.  Roe,  4  DowL 

4  B.  &  Aid.  539.    By  the  recent  rule  of  124. 

H.  T.  1838,  of  the  Court  of  C.  P.,  it  is  (e)  Doe  Wilson  v.  Roe,  4  Dowl,  124. 

ordered,  "that  on  and  after  the  first  day  (/)  Doe  Croome  v.  Roe,  6  Dowl.  270; 

of  next  Easter  term,  every  motion  for  Doe  v.  Roe,  2  Dowl.  196:  Doe  Wiggs  v. 

judgment  against    the  casual  ejector  in  Roe,  5  Dowl.  662. 

ejectment,  in    London    and    Middlesex,  {g)  Doe  Reeve  v.  Roe,  I  Gale,  15:  Right 

may  be  made  on   any  day  during  the  A.Jeffery  \.  Wrong,  2  Dowl.  348,  Exch.: 

term."  Doe  Wilson  v.  Roe,  4  Dowl.  124,  C.  P. 

(c)  See  the  rule  at  end  oi  note  (b),  supra:  (Ji)  Doe  v.  Roe,  1  Dowl.  495;  2  Id.  196. 


746  Ejectment,  in  ordinary  Cases. 

nooK  III.  ejector;''^  get  it  signed  hi/ counsel.  The  motion  paper  requires 
'^^"^  '•  only  counsel  '5  signature,  if  the  declaration  have  been  regularly 
and  perfectly  served  on  the  tenant  or  his  wife,  and  should  he  at 
once  taken  to  the  rule  office  without  ajyplying  to  the  court  (i)  ; 
hut  if  the  service  were  in  any  other  manner,  the  motion  must  Ite 
made  in  court,  and  the  particular  manner  of  the  service  men- 
tioned (I).  Take  the  motion  paper  to  one  of  the  masters,  and 
draw  up  the  ride.  This  is  a  rule  nisi  for  judgment  unless  the 
tenant  shall  appear  and  plead  within  the  time  therein  men- 
tioned (/).  IViis  rule  is  not  served  on  the  tenant  in  possession, 
nor  has  he  any  actual  notice  thereof ;  and  his  attorney,  therefore, 
must  search  for  the  ride;  and,  at  all  events,  apjpear  and  pdead  he- 
fore  the  expiration  of  the  time  thereby  limited,  or  judgment  may 
be  signed  against  the  casual  ejector.  But  we  have  seen  that 
in  some  cases  the  court  will  grant  a  rule  nisi  only  in  the  first 
instance  (m).  In  such  cases  the  service  should  be  made  in  the 
best  manner  and  as  long  before  the  term  as  possible.  Then  move 
the  court,  upon  affidavit  of  the  facts,  for  a  rule  to  shew  cause 
why  the  service  in  question  should  not  be  deemed  good  service, 
and  that  leaving  a  copy  of  the  ride  with  some  person  on  the  pre- 
mises, or  affixing  it  upon  the  outer  door,  if  no  person  can  be  met 
with,  shall  be  deemed  good  service  of  the  rule  {n).  Draw  it  up 
with  one  of  the  masters,  and  serve  a  copy  of  it  in  the  manner 
directed  by  the  ride ;  and  if  no  sufficient  cause  he  afterwards 
shewn,  the  court  will  make  the  rule  absolute  upon  an  affidavit  of 
service  and  compliance  with  the  terms  of  the  rule  (0).  The  rule 
nisi  need  not  be  directed  to  any  particular  person  {p).  If  there 
be  but  one  ejectment,  one  rule  is  sufficient,  although  there 
are  several  tenants,  and  although  the  name  of  each  tenant  was 
separately  prefixed  to  the  notice  served  on  him,  instead  of  the 
names  of  all  {q).  This  rule  must  he  drawn  up  and  taken  from 
the  master's  office,  within  two  days  after  the  end  of  the  term  in 
which  it  was  moved  for ;  otherwise  it  shall  not  be  drawn  up  or 
entered,  nor  shall  any  further  proceedings  he  had  in  such  eject- 
ment (r). 

Judgment,  When  and  how  Sighted.']  At  the  expiration  of  the  time  limi- 

how^rgnwi.  ted  for  the  tenant's  appearance  (5),  if  no  plea  and  consent  rule 
on  the  part  of  the  tenan'  have  been  delivered,  then  make  an  incipi- 
tur on  plain  paper,  and  a  i  incipitur  on  the  roil,  and  upon  pro- 
ducing your  rule  for  judgment,  the  master  will  sign  judgment. 
It  seems  that  in  the  Queen's  Bench,  by  bill,  it  is  necessary  to 
enter  a  common  appearance  for  the  casual  ejector,  previously 
to  signing  this  judgment  {t) ;  but  in  the  Queen's  Bench,  by 
original,  or  in  the  Common  Pleas  and  Exchequer,  it  is  not 
necessary,  and  the  costs  of  it  would  be  disallowed  {u).     There 

(i)  Doe  Weh-hon  v.  Roe,  5  Dowl.  271-  stajf,  Id.  317:  Fenn  v.  Roe,  1  New  Eep 

(k)  See  ante,  736,  743.  293:  Ch.  Sum.  Pr.  220. 

(I)  See  the  form  as  to  the  whole  of  the        (p)  Doe  Aylesbury  v.  Roe,  2  Chit.  Rep 

premises,  Chit.  Forms,  SWi;  the  hke  as  to  183. 

part,  lb.;  the  like  where  there  are  several        (7)  Doe  Bvrlton  v.  Roe,  7  T.  R.  477: 

tenants,  lb.  Dne  Pearson,  v.  Roe,  5  Moore,  I'i:  Doe  v, 

(m)  Chit.  Sum.  Praet.  219.  Rowe,  2  C.  &  J.  (70:  ante,  734,  735. 

in)  See  the  form    of  the  rule,   Chit.        (r)  R.  M.,  31  G.  .3,  r.  1,  K.  B. :  R.  E. 

Forms,  3fi5.  48  G.  3,  C.  P.:  4  T.  R.  1. 

(o)  See  form  of  affidavit,  Chit.  Forms,        {s)   Vide  post,  749. 

.365.    See  DuKglass  v.  ,   1   Str.  575:        (t)  Tidd,  9th  ed.  1244:  R.  T.,  14  C.  2 

Fenn  v.   Denn,  2  Burr.   1181:  Methold  v.  r.  1:  R.  M.,  33  C.  2:  2  Sellon,  100. 
Noright,  1  W.  Bl.  2W):  Gulliver  v.  Wag-        (m)  Due  Morgan  v.  Roe,  2  M.  &  W.  423' 
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Setting  aside  Judgment^  ^"c. 

is  no  occasion  for  a  rule  to  plead  (x),  nor  for  a  demand  of  plea. 
Judgment  must  not  be  signed  before  the  afternoon  of  the  day 
after  that  when  the  rule  for  judgment  expired;  and  if  Sunday 
be  the  last  day,  the  plaintiff  must  wait  till  the  afternoon  of 
Tuesday  (^).  There  is  no  distinction,  in  point  of  effect,  be- 
tween this  judgment  and  a  judgment  obtained  upon  a  verdict 
against  the  tenant  or  other  person  claiming  title.  It  should 
seem,  that  unless  a  rule  for  judgment  has  been  duly  entered 
or  given,  the  defendant  may  appear  and  plead  at  any  time  be- 
fore judgment  has  been  signed  against  the  casual  ejector  (2'). 

Execution  on.'}  When  judgment  against  the  casual  ejector  Execution 
has  been  signed,  engross  a  writ  of  possession  on  parchment  (a),  ^^' 
take  the  judgment  paper  and  writ  to  the  sealer  of  the  writs{h), 
who  will  seal  it.     Take  the  writ  to  the  sheriff's  ojice,  and  get  n 
warrant  on  it;  and  give  the  warrant  to  an  officer  to  execute.    As 
to  the  execution  of  this  writ,  videpost,  767. 

Setting  aside  Judgment  hy  Defaidt,  &;c.~\  At  any  time  before  setting  aside 
the  writ  of  possession  is  executed,  the  court  or  a  judge  in  va-  '^^eJ-fSr&e: 
cation,  upon  an  affidavit  of  merits,  or  that  the  defendant  be- 
lieves there  is  a  good  defence,  may  set  aside  or  stay  the  j)ro- 
ceedings  on  payment  of  costs,  and  let  in  the  tenant  or  other 
person  claiming  title  to  defend  the  action,  by  obliging  the  plain- 
tiff to  accept  a  plea  (c);  but  the  court  will  not,  in  general, 
grant  this  indulgence  to  parties,  after  execution  executed  (c?). 


In  <7cncial. 


(x)  Ad.  Eiect.  2nd  ed.  222. 

(y)  Doe  V.  Hedges,  4  D.  &  R,  393:  and 
see  Hijde  v,  Thrustout,  Sayer,  303. 

z)  Chit.  Sum.  Prac.  221  :  ante,  Vol.  I. 
165. 

(a)  See  the  form.  Chit.  Forms,  3fi0. 

lb)  It  is  in  contemplation  to  abolish 
this  office. 

(c)  Anon.,  2  Salk.  516:  Dobbs  v.  Passer, 
2  Str,  975:  Doe  Troughton  v.  Roe,  4  Burr. 
1996. 

(d)  Doe  Ledger  v.  Roe,  3  Taunt.  506  : 
Goodtitle  v.  Badtitle,  4  Taunt.  820 :  Doe 
Thompson  v.  Roe,  4  Dowl.  115.  But  in 
the  first  of  these  cases,  the  landlord  was 
guilty  of  negligence  in  not  instructing  his 
attorney.  In  the  second  there  must  have 
been  laches,  for  the  lessor  of  the  plaintiff 
had  sold  and  transferred  possession  of 
part  of  the  premises  previously  to  the 
application:  and  the  principle  there  acted 
on — if  your  tenant  has  done  you  wrong, 
that  is  only  a  matter  between  him  and 
you — appears  untenable.  (See  per  cur. 
4  Burr.  1996,  cited  infm).  The  lavt  case 
(in  which  the  Court  of  C  P.  refused  to 
let  in  a  person  claiming  to  be  landlord  to 
defend  after  judgment  and  execution, 
there  being  no  collusion  suggested  be- 
tween lessor  of  theplaintiffand  the  tenant) 
was  decided  on  the  authority  of  the  two 
former,  and  the  affidavit  on  which  the 
person  claiming  to  be  landlord  applitd 
was  weak  and  inexplicit,  not  stating  how 
or  when  he  became  landlord,  nor  shewing 
any  of  the  usual  claims  to  indulgence. 
Mr.  Serjeant  Adams  says,  that,  as  the 
situations  of  claimant  and  defendant  in 

jjectment  are  materially  different,  the 
courts  are  liberal  in  their  rules  for  setting 
iside  judgment  against  the  casual  ejector, 

though  regularly  signed,  and  will  grant 

VOL.  II. 


them  even  after  writ  of  execution  exe- 
cuted, upon  affidavit  of  merits  or  other 
circumstances  which,  in  their  discretion, 
they  may  deem  sufficient:  and  he  cites 
Dobbs  V.  Passer,  2  Str.  975  (where  the 
court  observed,  that  great  inconveniences 
might  arise  from  changing  the  possession, 
timber  might  be  felled,  &c.):  Mason  v. 
Hodgsmi,  Barnes,  250  (in  which  case  the 
appearance  was  entered  by  mistake  in  a 
wrong  term,  and  judgment  regularly 
signed,  but  "as  the  title  had  not  been 
tried,"  judgment  was  set  aside  on  pay- 
ment of  costs,  entering  an  appearance  as 
of  the  proper  term,  and  entering  into  the 
common  rule  by  consent) :  Doe  Grocers^ 
Company  v.  Roe,  5  Taunt.  205  (which  was 
a  case  of  collusion,  and  the  court  said, 
that  there  was  no  general  rule  which  pre- 
vented them  from  setting  aside  a  writ  of 
possession  after  execution  had).  And  see 
Doe  Troughton  v.  Roe,  (4  Burr.  19r)6),  where 
the  court  wereclearly  of  opinion,  that  the 
possession  ought  not  to  be  changed  by 
judgment  in  ejection  where  there  had 
been  no  trial  or  op  ortunity  of  trying, 
although  the  obtaining  the  judgment 
might  be  owing  to  the  default  or  treach- 
ery of  the  defendant's  own  tenant.  (See 
also  Doe  Shaw  v.  Roe,  13  Pricf^,  260  :  Doe 
Ingram  v.  Roe,  11  Id.  507:  Doe  Meyrick  v. 
Roe,  2  C.  &  J.  6821.  From  these  cases  it 
may  be  collected,  tliat  wherever  judgment 
has  l^een  signed  and  writ  of  execution  exe- 
cuted without  a  trial  or  an  opportunity 
of  trying;  either  by  collusion  between 
the  lessor  of  the  ])laintiff  and  .the  tenant 
of  the  ap))licant ;  default  or  evident 
treachery  of  the  tenant ;  (4  Burr.  1996  ; 
2  C.  &  J.  682:  but  see  4  Taunt.  820); 
mere  slip  or  accidental  laches  of  appli- 
cant's attorney;   or  error  in  matter  of 
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or,  as  it  seems,  after  a  trial  has  heen  lost  (c).  Where  the 
landlord,  after  notice  to  quit,  brought  an  ejectment  against 
the  tenant,  and  obtained  a  verdict,  and  the  latter  still  continu- 
ing in  ])ossessi()n,  he  distrained  on  hiin  for  rent,  which  be- 
came due  after  the  verdict,  and  which  he  paid,  it  was  held, 
that  the  execution  in  the  ejectment  could  not  be  stayed,  as 
the  tenant  should  have  disputed  the  distress  (/).  The  Court 
of  Exchequer,  however,  set  aside  a  regular  judgment  and  writ 
of  possession  executed,  on  an  affidavit  by  the  attorney  for  the 
landlord  and  tenant,  that  he  had  received  instructions  for 
entering  an  appearance,  but  had  neglected  it,  owing  to  mat- 
ters personally  affecting  himself,  which  had  prevented  his  at- 
tending to  it  {g).  In  another  case,  a  judgment  against  the  ca- 
sual ejector  was  set  aside  after  execution  executed,  on  the 
ground  that  there  had  been  no  notice  given  to  the  landlord  by 
the  tenant  in  possession  of  the  premises,  and  consequently  no 
trial  of  the  merits ;  and  the  terms  made  were,  that  the  landlord 
should  pay  costs  to  the  lessor  of  the  plaintiff,  and  that  the 
possession  should  be,  in  the  meantime,  retained  by  the  lat- 
ter (A).  And  in  cases  of  collusion,  the  court  will  always  thus 
interfere  (i).  If  the  court  or  judge  will  not  interfere,  then 
the  landlord's  or  tenant's  remedy  is  to  bring  an  ejectment  and 
try  his  right  {k). 

If  judgment  by  default  be  signed  sooner  than  the  practice 
of  the  court  warrants,  it  will  be  set  aside  on  application.  Thus 
where  a  rule  was  obtained  for  judgment  against  the  casual 
ejector,  unless  the  tenant  should  appear  and  plead,  and  the 


form ; — (under  this  head  may  be  classed 
the  cases  where  judgment  signed  on  ac- 
count of  insufficiency  in  the  consent 
rule  has  been  set  aside  for  the  purpose  of 
amending  and  obtaining  a  trial,  as  in 
Doe  V,  Anderson,  4  Dowl.  707,  where  the 
consent  rule  was  for  a  certain  "tin- 
bound,"  setting  out  the  abuttals,  when 
it  ought  to  have  been  for  the  mine  under 
the  "tin  bound"); — provided  there  has 
been  no  negligence  in  instructing  coun- 
sel, &c.,  before  judgment  signed,  nor 
laches  after  it  has  been  signed,  and  that 
the  ajiplicant's  title  is  explicitly  stated  on 
affidavit,  there  can  be  little  doubt  that 
the  court  or  a  judge  will  set  aside  the 
judgment  on  theconciitlon  of  paying  costs, 
&c.,  in  order  to  obtain  a  trial  on  the 
merits.  Indeed,  were  this  not  the  case, 
the  landlord  would  suffer  all  the  disad- 
vantage asising  from  the  want  of  that 
notice  which  would  be  required  in  a  foim 
of  action  more  strictly  legal,  without 
derivirtg.  any  benefit  from  the  equitable 
discretion  which  courts  of  law  have 
always  been  inclined  to  exercise  in  the 
action  of  ejectment.  A  late  case  (Doe 
Stokes  V.  Roe,  cor.  Vaughan,  J.,  at  cham- 
bers, 14th  D  cember,  A.  D.  1«36,  MSS.) 
will  serve  as  an  illustration.  On  Novem- 
ber 1,  the  declaration  was  served  on  the 
tenant,  who  neglected  to  deliver  it  to  his 
landlord  till  November  19.  The  landlord 
on  receiving  the  declaration  sent  it  by  a 
third  person  to  his  attorney,  with  direc- 
tions to  take  the  necessary  steps.  Owing 
to  some  mistake  in  the  message,  the  at- 
torney, being  particularly  engaged,  and 
expecting  further  instructions,  did  not 
examine  the  papers  for  more  than  a  week. 


when,  to  his  surjirise,  finding  that  an  ap- 
pearance was  to  be  entered  in  Michaelmas 
term,  then  nearly  elapsed,  he  applied  to 
his  client,  and  received  instructions  to 
appear  for  him  immediately,  but  it  was 
too  late,  judgment  having  been  regularly 
signed  against  the  casual  ejector.  On  an 
affidavit  by  the  landlord  and  the  attorney, 
stating  the  circumstances,  and  their  belief 
that  the  landlord  had  a  good  defence,  and 
shewing  how  and  when  he  became  land- 
lord, notwithstanding  an  affidavit  by  the 
lessor  of  the  plaintiff",  claiming  as  heir-at- 
law  of  the  same  person  through  whom 
the  landlord  claimed,  (but  not  explicit), 
judgment  and  writ  of  possession  executed 
were  set  aside,  and  the  landlord  let  in  to 
defend,  on  payment  of  costs.  To  take  ad- 
vantage of  such  an  order,  obtain  a  rule  di- 
recting the  lessor  of  the  plaintiff  to  restore 
possession,  and  in  case  of  a  refusal  apply 
for  an  attachment  for  the  contempt.  (2 
Salk.  588,  f.er  Holt,  C.  J. :  Davies  v.  Po- 
vey,  2  W.  Bl.  892).  As  to  the  mode  of 
proceeding,  where  the  lessor  of  the  plain- 
tiff" cannot  be  served  with  this  rule,  see 
post,  768. 

(e)  2  Sellon,  178. 

(/)  Doe  Holmes  v.  Davies,  2  Moore, 
581. 

{g)  Doe  Shaw  v.  Roe,  13  Price,  260. 

(h)  Doe  Ingram  v.  Roe,  11  Price,  507 •' 
post,  749.  753  :  see  Doe  Meyrick  v.  Roe,  2 
C.  &  J.  G82:  the  case  was  not  sufficiently 
strong  to  authorize  an  order  for  restitu- 
tion, 

[i)  See  Doe  Grocei-s'  Company,  v.  Roe,  5 
Taunt.  2(»5:  Goodtitle  v.  Badtitle,  4  Taunt. 
820. 

(k)  See  2 Sellon,  230;  Harr.L.  &T.7f:(). 
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enant  did  not  appear,  but  a  judge's  order  M-^as  obtained  for  a  Chap.  r. 
lelivery  of  particulars  to  defendant,  and  a  further  order  by  ^^ct.  1. 
lonsent  that  defendant  should  have  ten  days'  time  to  plead  after 
[elivery,  pleading  issuably,  rejoining  gratis,  and  taking  short 
lotice  of  trial,  and  the  lessor  of  the  plaintiff,  after  having  taken 
10  step  for  a  year,  delivered  particulars,  and  at  the  expiration  of 
he  ten  days  signed  judgment  against  the  casual  ejector,  without 
giving  a  term's  notice,  the  judgment  was  set  aside  as  irregular, 
>ut  without  costs,  as  the  defendant  was  a  nominal  party  (^). 

6.  The  Appearance  and  Pleadings. 

Appearance  and  Plea  hy  Tenant.']  The  appearance  is  entered  e.  Appearance 
nd  plea  delivered,  either  by  the  tenant  upon  whom  the  de-  ^"^..f  •^^* 
laration  and  notice  was  served,  or  by  his  landlord,  or  by  both    ^    ^"^"  ' 
ointly,  or  by  some  other  person  claiming  title  to  the  premises. 

In  town  causes,  where  the  notice  requires  the  tenant  to  ap-  xime  for  En. 
lear  on  the  first  day  of  the  term,  he  is  allowed  four  days,  tering. 
fter  the  rule  for  judgment  already  mentioned  has  been  drawn 
ip  and  entered,  to  appear  and  plead,  provided  the  rule  be 
rawn  up  and  entered  before  the  last  four  days  of  the  term, 
r  if  drawn  up  and  entered  within  the  last  four  days  of  the  term, 
le  has  until  two  days  before  the  essoign-day  (m)  of  the  fol- 
owing  term  allowed  him.  But  if  the  notice  were  to  appear 
enerally  of  the  term,  he  shall  have  the  entire  of  the  term  to 
ppear  and  plead.  In  country  causes,  the  tenant,  &c.,  had 
ormerly  until  four  days  exclusive  after  the  issuable  term 
irevious  to  the  assizes  allowed  him  for  the  same  purpose  {n); 
•ut  now,  by  R.  E.,  1821  (0),  in  the  Queen's  Bench  and  Com- 
Qon  Pleas,  in  country  ejectments,  where  the  declaration  is 
erved  before  the  first  {p)  day  of  Michaelmas  or  Easter  term, 
he  time  for  the  appearance  of  the  tenant  shall  be  within  four 
ays  after  the  end  of  such  term  respectively :  and  the  same, 
f  course,  as  to  Hilary  and  Trinity  terms.  But  it  seems  that 
ti  the  Exchequer  he  would  still  have  until  four  days  after  the 
ssuable  term  {q). 

It  should  be  remarked,  that  a  tenant  is  not  bound  to  appear,  Tenant  not 
ven  although  his  landlord  offer  to  indemnify  him  (r) ;  nor  bound  to  ap- 
an  the   landlord  appear  and  defend  the  ejectment  in  the  ten-  ^^^^'^' 
nt's  name,  without  his  consent  [s)  ;  and  if  he  do,  the  appear- 
nce  and  plea  would  be  irregular,  and  the  court  would  order 
t  to  be  withdrawn  {t).     On  the  other  hand,  if  the  ejectment 
e  brought  by  the  landlord,  or  any  other  person  claiming  un- 
er  him,  the  court  will  not,  it  is  said,  let  the  tenant  in  to  de- 
i3nd  the   action  on   any  supposed   defect  of  title  {u).     The  ^ 
imdlord,  however,  may  have  leave  to  appear  and  defend  the  shor.ui  give 
jction  in  his  own  name,  as  shall  be  stated  presently;  and  for  J^^'jf|f'^*^l .,, 
lis  purpose  the  tenant,  when   served  with  a  declaration  in  Ejectment, 
iectment,  is  bound  to  give  immediate  notice  thereof  to  his 

(/)  Boe  Vernon  v.  Roe,  7  Ad.  &  E.  14;  (o)  4  B.  &  Aid.  539:  5  Moore,  637. 

Nev.  &  P.  237.  (p)  R.  T.,  1  W.  4,  ante,  736. 

,(m)  ijucere  as  to  the  essoign  day:  see  {q)  R.  H.,  39  G.  3,  Exch. 

ite,  786.  {■/•)  Right  v.  Wrong,  Barnes,  173. 

\{n)    See  Hi/de  d.  CulUford  v.  Thrustout,  (s)  Roe  Jones  v.  Doe,  Barnes,  17H. 

iiy.  303;  Barnes,  186:  Mason  d.  Kendalex.  {t)  2  Sellon,  179. 

odgson,  Id.  256,  (m)  Driver  v.  Laurence,  2  W.  Bl.  1259. 
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Hook  hi.    landlord,  iiiidcr  jmin   of  forfeiting  three  years'  improved  rent 
i^^^^^lil__  of  the  j)renHseH(,2;).     Where  the  tenant  liad  not  given  notice 
to    the  landlord   of  the  ejectment,  and  there  was  judgment 
against  the  casual  ejector,  the  court  set  aside  the  judgment, 
and  ordered  the  tenant  to  pay  all  the  costs  to  the  lessor  of  the 
plaintiff  on  the  landlord's  entering  into  the  usual  rule  to  try 
the  title  (y). 
The  Appear-       The  modc  of  appearing  for  the  tenant  is  thus  : — Get  a  hlanik 
fcred  &'c!  ^"  ^07^^^^^^  Tule,  and  fill  it  up{z).     If  the  ejectment  he  upon  a  step- 
posed  original^  strike  out  the  words  "  and  file  common  bail,"  in 
the  printed  form  of  the  consent  ride^  and  instead  of  the  word 
'^  bill,"  insert  "  writ."     Let  the  defendants  attorney/  sign  the 
rule,  leaving  room  above  his  signature  for  that  of  the  attorney  for 
the  plaintiff.   Then,  if  the  ejectment  be  by  original,  make  oui  a 
praecipe /or  the  appearance{a) ;  and  take  it  to  one  of  the  masters^ 
who  will  thereupon  enter  an  appearance  for  the  tenant.    Or  if  tlie 
ejectment  be  by  bill,  get  a  common  bail-piece  at  the  stationer^ s  ; 
fill  it  up(b),  and  take  it,  together  with  the  consent  rule,  to  one  of 
the  masters,  who  will  number  {^c^  and  file  the  bail-piece  for  tlie 
tenant.     The  master  will  at  the  same  time  mark  the  consent  rule. 
The  Plea  how      Next,  whether  the  ejectment  be  by  original  or  by  bill,  engross  the 
delivered.       general  issue  upon  plain  paper  ;  annex  the  rule  to  it,  and  deliver 
both  to  the  plaintiff'' s  attorney  or  agent  {d).     By  rule  of//.  T., 
1  Vict.  (Q.  B.),  after  reciting,  that  "  by  the  practice  of  this 
court,  in  all  actions  of  ejectment,  it  is  necessary  that  the  plea 
and  consent  rule  should  be  hied  at  the  chambers  of  one  of  the 
judges  of  the  same  court,  it  is  hereby  ordered,  That  from  and 
after  the  last  day  of  this  present  term,  the  said  practice  be  dis- 
continued, and  in  all  such  actions,  the  plea,  with  the  consent 
rule  annexed  thereto,  be  delivered  in  like  manner  as  pleas  in 
other  actions,  the  defendant's  appearance  being  first  entered 
with  the  proper  officer,  as  heretofore"(e). 
Form  of  the        According  to  the  usual  terms  of  the  consent  rule,  the  de- 
Time  To  plead,  fendant  can  plead  the  general  issue  only  ;   but  the  court,  upon 
application,  may  give  him  leave  to  plead  to  the  jurisdiction  (/)., 
such  as  a  plea  of  ancient  demesne  or  the  like(^).     It  is  ne- 
cessary to  remark,  that  the  plea  of  ancient  demesne  in  eject- 
ment must  be  pleaded  within  four  days,  or  w^ithin  the  first  fom 
days  of  the  term  (A),  although  that  happen  to  be  before  th( 
expiration  of  the  time  limited  for  the  tenant's  appearance.    Th< 
court  have  allowed  it  to  be  filed  de  bene  esse,  within  the  firs 
four  days  of  the  term,  pending  a  rule  nisi  for  permission  t( 
allow  the  plea  to  be  pleaded  (f).     A  plea/>m5  darrein  continik 
ance,  of  a  release  by  one  of  the  lessors  of  the  plaintiff,  is  bad  oi 

(x)  11  G.  2,  c.  19,  s.  12:  see  BucMeyv.  ceedings  in  ejectment.    (See  Doe  WUH-arr. 

Buckler/,  1  T.  R.  647:  Crocker  v.  Father-  v.  Williams,  2  A.  &  E.  ,3«1;   4  Nev,  &  ^ 

gill,  2  B.  &  Aid.  652.  295,  S.  C.)     In  the  C.  P.  it  was  the  pra< 

(.?/)  Doe  Troughton  v.  Roe,  4  Burr.  1996:  tice,  before  this  rule,  to  file  the  plea  an 

Doe   Meyrick  v.   Roe,  2  C.  &  J.  682:  see  consent  rule  at  the  prothonotary's  ;  an( 

ante,  748.  in  the  Exchequer,  to  file  them  with  tl" 

(£)  See  the  form.  Chit.  Forms,  369.  clerk  of  the  pleas. 

(a)  See  the  form^  Chit.  Forms,  367,  371.        (/)  Ante,  653. 

(ft)  See  the  fomn.  Chit.  Forms,  371.  (g)  See  as  to  the  affidavit  necessary  I 

(t)  R.  E.,  33  G.  3.  support  an  application  for  leave  to  pie« 

Id)  See  the  form  of  plea,  Chit.  Forms,  this  plea  or  ancient  demesne,  Doe  Riat 

371.  Roe,  2  Burr.  1046. 

(f)  The  rule  of  H.  T.,  4  W.  4,  r.  1,  that        (h)  Denn  Wroot  v.  Fenn,  8  T.  R.  47 

no  plea,  (kc,  shall  be  filed,  but  shaH  be  see  aHfe.  6.>"i. 
deli\ered,  was  held  not  to  apply  to  pro-        (i)  Due  Morten  v.  Roe,  10  East,  523. 
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demurrer  (^).  If  the  plaintiff  after  issue,  and  before  trial,  chap.  i. 
enter  into  part  of  the  premises,  the  defendant  might  plead  it  as  ^^•^'^'  ^' 
a  plea  joms  darrein  continuance,  as  in  other  cases  (/).  Where  the 
name  of  the  plaintiff's  lessor  was  inserted  in  the  body  of  the 
plea  (as  the  person  complaining)  instead  of  that  of  the  nominal 
plaintiff,  judgment  signed  against  the  casual  ejector,  under  the 
idea  that  the  plea  was  null  and  void,  was  set  aside  with  costs, 
as  irregular  (w).  The  defendant  may  obtain  time  to  plead,  as 
in  other  cases (w). 

Let  the  plaintiff's  attorney  or  agent,  when  the  plea  and  consent  Consent 
mile  have  been  delivered,  separate  the  plea  from  the  ride,  and  sign  and  how 
the  latter,  and  take  it  to  one  of  the  masters,  who  will  thereupon  drawn  up. 
draw  up  the  rule{o).     When  you  have  got  the  rule  from  tlie 
master,  make  up  the  issue,  as  directed  post,  756(j(?)  ;   annex 
a  copy  of  the  rule  to  it,  and  deliver  it  to  the  defendants  attorney 
or  agent. 

If  the  plaintiff  delay  drawing  up  the  rule  or  replying,  the  Nonpros  for 
defendant  may  rule  him  to  reply  ;  and  if  he  do  not  reply  up\he^Con- 
within  the  time  limited  by  the  rule,  which  is  four  days,  the  sent  Rule, 
defendant  may  sign  judgment  of  nonpros  {q).     The  defendant, 
however,   in  such  a  case,   where  the  lessor  of  the   plaintiff 
has  never  entered  into  the  consent  rule,  will  not  be  entitled 
to  costs  {q),  the  plaintiff  being  a  mere  nominal   adversary. 
But  he  will  be  entitled  to  costs  on  a  nonpros,  for  not  re- 
plying when  the  lessor  of  the  plaintiff  has  joined  in  the  con- 

By  R.  M.,  1820,  Q.  B.(r),  R.  H.,  \&;2  G.  4,  C.  P.  (5),  Form  of  the 
R.E.,2G.4:,  Exch.(0,  the  defendant  shall  5pm;^m^/iecow5e;i«  ConsentRuie. 
nile  for  what  premises  he  intends  to  defend,  and  shall  therein 
consent  to  confess  upon  the  trial,  not  only  lease,  entry,  and 
ouster,  but  that  he  (if  he  defend  as  tenant,  or  if  he  defend  as 
landlord,  then  that  his  tenant)  was  at  the  time  of  the  service 
of  the  declaration  in  the  possession  of  such  premises ;  and  that 
if  upon  the  trial  the  defendant  shall  not  confess  such  posses- 
sion, as  well  as  lease,  entry,  and  ouster,  whereb}^  the  plaintiff 
shall  not  be  able  further  to  prosecute  his  suit  against  the 
defendant,  then  no  costs  shall  be  allowed  for  not  further  pro- 
secuting the  same,  but  the  defendant  shall  pay  costs  to  the 
plaintiff;  in  such  case  to  be  taxed.  Notwithstanding  the  first 
part  of  this  rule,  it  appears  to  be  the  inveterate  practice  to 
state  the  premises  for  which  the  tenant  (or  landlord)  means 
to  defend  with  the  same  obscure  generality  as  in  the  declara- 
tion (w).  The  consent  rule  need  not  set  out  the  christian  and 
surname  of  the  lessor  of  the  plaintiff  (??).  It  must,  how- 
ever, be  correctly  intitled  in  the  action ;  and  where  four 
ejectments  were  brought  on  the  demise  of  the  same  lessor, 
to  recover  thirteen  houses,  each  ejectment  being  for  a  portion 
of  the  thirteen,  and  each  declaration  was  for  thirty  messuages, 

(^)  Boe  Byne  v.  Brewer,  4  M.  &  SeL    BL  763  :  Doe  Vemm  v.  Roe,  7  Ad.  &  El, 

3(>0  ;  2  Chit.  Rep.  323,  S.  C.  14;  2  Nev.  &  P.  237,  S.  C. 

(I)  2  Sel.  192  :  ante.  Vol.  I.  300.  (r)  2  Chit.  Rep.  3/5,  379. 

(m)  2  Sel.  188.  (s)  5  Moore,  310. 

(n)  See  Vol.  I.  p.  160.  (t)  9  Price,  299. 

(0)  See  the  form,  Chit.  Forms,  369.  (u)  4  Nev.  &  M,  45,  ii.  (a) :   see  Dop  v. 

(;;)  See  Chit.  Forms,  378,  379.  Ktighes,  \Dovi\.  AU. 

{q)  Goodright  Ward  y,  Bitdtitle,  2  W.        (v)  Doe  Spencer  \\  Reid,  3  Moore,  96. 
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JiooK  III.    and  the  landlord  entered  into  a  consent  rule,  treatinjL^  the  four 
-      "^  ^'      actions  as  one,  l)ut  hrought  on  several  demises,  and  for  a  hun- 


[ 


dred  and  twenty  messuages,  it  was  held  that  the  consent  rule 
was  a  nullity,  and  that  a  writ  of  error  coram  nobi'i,  descrihing 
the  cause  in  the  same  manner,  was  no  stay  of  execution  (x). 
Where  the  ejectment  has  heen  hrought  hy  one  tenant  in  com- 
mon against  anothei-(y),  or  hy  one  coparcener  or  joint  tenant 
against  another(;:),  the  court  or  a  judge,  upon  application,  will 
let  in  the  tenant,  &c.,  to  defend,  upon  his  confessing  lease  and 
entry  only,  so  as  to  put  the  lessor  of  the  ])laintiff'  to  prove  at 
the  trial  an  actual  ouster;  provided  the  tenant  do  not  dispute 
the  ])laintiff's  title  as  joint  tenant,  ike. (a).  If  the  tenant 
defend  only  for  part,  the  jdaintiff  may,  of  course,  sign  judg- 
ment against  the  casual  ejector  for  the  residue. 

Appearance  Appearance  and  Plea,  c^r.,  by  Landlord,  S^-c.']  We  have 
by^LaiuUorcu''  already  seen,  (ante,  749),  that,  although  the  tenant  in  posses- 
&c.  '   sion  is  not  hound  to  appear  and  defend  the  action,  yet  he  is 

ohliged,  under  a  penalty,  to  give  his  landlord  notice,  w^hen  a 
declaration  in  ejectment  has  been  served  on  him.  And  by 
11  G.  2,  c.  19,  s.  13,  the  court  may  allow  the  landlord  to  make 
himself  defendant  by  joining  with  the  tenant,  if  the  tenant 
appear;  but  if  the  tenant  neglect  or  refuse  to  appear,  judg- 
ment shall  be  signed  against  the  casual  ejector  for  want  of 
such  appearance ;  yet,  if  the  landlord  shall  desire  to  appear 
by  himself,  and  consent  to  enter  into  the  like  rule  the  tenant 
must  have  entered  into  had  he  appeared,  the  court  shall  per- 
mit him  to  do  so ;  and  shall  order  a  stay  of  execution  upon 
the  judgment  against  the  casual  ejector,  until  they  shall  make 
further  order  therein.  A  liberal  construction  has  been  given 
to  this  statute;  and  the  court  have  let  in  the  heir  of  the 
landlord,  although  he  had  never  been  in  possession  (J),  a  re- 
mainder-man under  the  same  title  with  the  original  land- 
lord (c),  a  devisee  in  trust  (c?),  and  a  mortgagee  [e),  severally, 
to  defend  the  action.  And  where  a  lord,  claiming  by  escheat, 
applied  to  be  admitted  a  defendant  in  an  action  brought  by 
one  claiming  as  heir,  the  court  directed  the  lord  to  bring  an 
ejectment,  and  the  heir  to  be  admitted  to  defend ;  and  said, 
that  if  the  lord  refused,  they  would  discharge  his  rule  to  be 
admitted ;  or,  if  the  heir  refused,  they  would  allow  the 
lord  to  defend  (/).  But  a  mortgagee  will  not  be  permitted 
to  come  in,  and  defend  as  landlord,  unless  he  be  interested  in 
the  result  of  the  suit,  and  be  not  put  forward  merely  to  further 
the  purposes  of  the  tenant  (^).  Where  the  tenant  came  into 
possession  under  an  agreement  with  the  lessor  of  plaintiff  for 
a  term  of  years,  but  afterwards  disclaimed  the  tenancy,  the 
court  held  that  a  stranger,  claiming  a  title,  should  not  be 

(x)  Doe  Faithful  V.  Roe,  7  Dowl  718.  and  see  3  T.  R.  783,  S.  C. 

(!/)  Oates  V.  Brydon,  3  Burr.  ]W5.    But  (c)  Lovelock  v.  Doncaster,  3  T.  R,  783. 

the  tenant  of  tenant  in  common  is  not  (d)  4  Id.   122 :    see  Roe  Leek  v.   Doe, 

entitled  to  this  privilege.     (Doc  Wills  v.  Barnes,  193. 

Roe,  4  Dowl.  628).  (e)  Doe  Tilyard  v.  Cooper,  8  T.  R.  645  : 

(s)  Doe  Ginger  v.  Roe,  2  Taunt.  307  :  Doe  Tubb  v.  Roe,  4  Taunt.  887- 

and  see  Doe  White  v.  Ciijf,  1  Camp.  173:  (/)  Fairdaimv.Shamtitle,  3  Burr.  1290. 

Rose,  on  Evid.  2nd  cd.  32.  (g)  Dee  Pearson  v.  Roe,  6  Bing.  613  ; 

(a)  Anon.,  7  Mod.  39.  4  Moo.  &  P.  437.  S-  C, 

{b)  Lovelock  v  Doncaster,  4  T.  R.  122: 
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admitted  to  defend ;  or  that,  if  he  happened  to  be  admitted,  chap.  i. 
he  should  not  be  allowed  to  impeach  the  title  of  the  lessor  of  _fff^j^l_ 
the  plaintiff;  or  to  set  up  any  other  defence  than  that  of 
which  the  tenant  mio;ht  have  availed  himself  had  he  ap- 
peared(A).  And  where,  upon  an  ejectment  against  the  tenant 
in  possession,  who  came  into  possession  as  tenant  of  the  lessor 
of  the  plaintiff,  a  third  person,  having  an  adverse  title,  entered 
into  a  consent  rule  to  defend  as  landlord,  the  court  discharged 
such  rule,  with  costs («), 

The  court  have,  in  some  instances,  even  after  judgment 
against  the  casual  ejector,  let  the  landlord  in  to  defend  the 
action  (/;). 

Where  a  party  is  landlord  of  the  whole,  and  tenant  of  part  y^^^J^^^^^^g 
of  the  premises,  and  the  tenants  are  paupers,  if  he  alone  be  Pauper&. 
the  real  party  defending,  he  should  appear,  and  defend  as 
landlord  for  the  premises  in  the  possession  of  his  tenants  and 
as  tenant  for  the  residue ;  or,  in  default  thereof,  a  rule  or 
order  may  be  obtained  for  setting  aside  the  appearances  and 
pleas  of  the  tenants,  and  judgment  may  be  signed  against  the 
casual  ejector  (/). 

A  party  residing  abroad  may,  upon  being  admitted  to  de-  ^^^g^'jlts*^'^ 
fend  as  landlord,  be  required  to  give  security  for  costs  (m). 

The  motion  for  the  landlord  to  be  admitted  to  defend,  JJ'd^^^e'JJ, 
either  with  the  tenant,  or  by  himself,  is  a  motion  of  course,  leave  to  de- 
and  requires  only  counsel's  signature.  Get  the  motion  paper  f^nd  as  Land- 
signed  hy  counsel^  take  it  to  one  of  the  masters,  and  draw  up 
the  rule(n);  and  annex  a,  copy  of  it  to  the  consent  rule  and 
plea,  before  you  deliver  them  to  the  plaintiffs  attorney  or  agent. 
You  then  proceed  as  in  ordinary  cases,  where  the  tenant  ap- 
pears alone  (o).  If  the  landlord  appear  by  himself,  the  rule 
gives  liberty  to  the  plaintiff  to  sign  judgment  against  the 
casual  ejector,  but  execution  thereon  to  be  stayed  until  fur- 
ther order (/>).  The  plaintiff,  thereupon,  immediately  signs 
judgment  against  the  casual  ejector;  and  if  the  landlord  does 
not  appear  at  the  trial,  the  plaintiff,  upon  producing  the  postea 
and  office  copies  of  the  rules,  must  move  for  leave  to  sue  out 
execution,  and  the  court  will  accordingly  grant  a  rule  nisi{q). 
But  if  the  landlord  does  appear,  and  the  cause  be  tried,  and  a 
verdict  and  judgment  be  obtained  against  him,  execution  may 
be  issued  against  him  without  any  further  order  of  the  court(r). 

Where  the  landlord  was  admitted  to  defend  alone,  and  died  S^^^J^^g,^^ 
before  the  termination  of  the  action,  having  devised  all  his  ing^he  Suit, 
estates  to  B.,  and  the  Statute  of  Limitations  prevented  the  les- 
sor of  the  plaintiff  from  bringing  a  fresh  ejectment,  the  court 
gave  him  leave  to  sign  judgment  against  the  casual  ejector 

(h)  Doe  Knight  v.  Smythe,  4  M.  &  Sel.  Ill;  5  Man.  &  R.  543:  post,  762,  7fi3. 

347.    And,  according  to  Doe  v.  Creed,  (5  (m)  Doe  Hudson  v.  Jameson,  4  M.  & 

Bing.  327),  the  landlord  cannot  avail  him-  Ry.  57<>. 

self  of  every  defence  that  the  tenant  could  (w)  See  the  form,  Chit.  Forms,  370. 

have  done  had  he  defended  ;  for  it  was  (0)  See  ante,  750. 

there  considered,  that,  where  a  party  de-  ip)  See  the  form    of   the  rule,   Chit, 

fends  as  landlord,  and  the  occupiers  have  Forms,  370:  see  Doe  v.  Bennett,  4  B.  &  C. 

suffered  a  judgment  by  default,  he  cannot  897;  7  Dowl.  &  R.  2(jl. 

object  that  the  occupiers  have  not  received  [q)  See  the   form    of  the  rule,    Chit, 

notice  to  quit  from  the  lessors  of  the  Forms,  385. 

plaintiff".     (And  see  Doe  v.  Street,  4  Nev.  &  (/•)  See  Doe  Lucy  v.  Bennett,  4  B.  &  C. 

M.  42:  Doe  v.  Horn,  3  M.  &  W.  340).  897  ;    7  D.  &  R.   2G1,   S.  C;   Doe  Roberts 

(i)  Doe  Hm-ton  v.  Rhys,  2  Y.  &  J.  88.  v.  Gibbs,  1  Chit.  Rep.  47  :  -Doe  Simons  v. 

(70  See  ante,  747.  Masters,  Id.  233 :  post,  766. 

{/)  Thrustout  V.  Shenton,  10  B.  &   C. 
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uooK  iJi.    and  issue  execution  thereon,  unless  B,  would  appear  and  de- 
_-!ji!i^_!l_  f«ii<i  the  action  as  landlord  (6-). 


(lognovit. 


Replication, 
&c. 


Disconlinu- 
ance. 


Cognovit  {t).']  The  defendant,  after  entering  into  the  consent 
rule,  may,  if  he  wish,  witlidraw  his  plea  and  confess  the 
action  {u).  The  })laintiff',  in  such  a  case,  after  a  relictd  verijl- 
cationc  entered,  nuiy  sign  judgment  in  pursuance  of  the  coff- 
novity  as  directed  ante,  (580  (^).  This  is  a  final  judgment,  and 
has  the  same  effect  as  a  judgment  upon  verdict.  Where  the 
landlord  defended  the  action  at  his  own  expense,  but  in  the 
name  of  his  tenant,  the  court,  upon  application,  set  aside  a 
judgment  entered  up  on  a  cognovit  given  hy  the  tenant,  and 
let  in  the  landlord  to  defend  the  action  in  his  own  name  (y). 

Replicationy  &;cr\  The  plaintiff  will  reply  as  in  other  cases. 
If  he  do  not,  and  the  defendant  wish  to  compel  him  to  do  so, 
he  should  pursue  the  directions  pointed  out  ante^  751. 

A  discontinuance  is  allowed  in  an  ejectment.  The  court 
will  not,  however,  give  the  plaintiff  leave  to  discontinue,  after 
a  special  verdict  has  been  had,  in  order  to  adduce  fresh  proof 
in  contradiction  to  the  verdict («). 

7.  Incidental  Proceedings. 

7.  Incidental       Particidars  of  Premises,  &;c.~\    The  defendant,  if  there  be 
Proceedings.    ^^^  reasonable  doubt  as  to  the  lands,  &c.,  for  which  the  eject- 
ment is  brought,  may  take  out  a  summons  before  a  judge, 
and    obtain    an   order,    calling    upon    the    plaintiff  to   give 
Particulars  of  him  a  bill  of  particulars  (J).     The  court  or  a  judge  may  also, 
Premises,  &c.  ^j^^jgj.  circumstauces,  order  the  defendant  to  give  a  particular 
of  the  premises  for  which  he  defends. 

Also,  where  the  ejectment  is  brought  for  a  forfeiture,  the 
court  or  a  judge,  upon  application,  will  order  the  lessor  of 
the  j)laintiff  to  give  the  defendant  a  particular  of  the  cove- 
nants and  breaches,  &c.,  on  which  he  means  to  insist  that 
the  defendant  has  forfeited  his  term,  and  that  he  shall  not 
be  allowed  to  give  evidence  at  the  trial  of  anything  not  con- 
tained in  those  particulars  (c). 

Where  the  lessor  of  the  plaintiff  is  unknown  to  the  defend- 
ant, the  latter  may  call  for  a  particular  of  his  residence  or 
place  of  abode  from  the  opposite  attorney,  and  if  he  refuse  to 
give  it,  or  give  in  a  fictitious  account  of  a  person  who  cannot 
be  found,  the  court  or  a  judge  will  stay  proceedings  until 
security  be  given  for  costs (c?). 


(Jf  Breaches 
of  Covenant 


Of  Lessor's 
ilesidence,ii.'c 


Security  for 
Costs,  and 
staying  Pro- 
ceedings. 


Security  for  Costs  (e)  and  staying  Proceedings.']  The  defendant 
may  move  to  stay  proceedings  until  a  guardian  shall  be  ap- 


is) Doe  Grubb  v.  Ginihb,  5  B.  &  C.  4.57. 

{f)  See  ante,  674,  as  to  cognovits  in 
general. 

Ill)  See  the  form  of  cognovit.  Chit. 
Forms,  372. 

(.(•)  See  the  form  of  /  rcedpe  for  appear- 
ance, Chit.  Forms,  371 ;  and  of  the  entry 
on  roll,  Id  372. 

(ij)  Doe  Locke  v.  Franklin,  7  Taunt,  9; 
1  Chit.  390,  n.,  S.  C-  see  Fayne  v.  Rogers, 
\  Doug.  407  ;  2  H.  Bl.  342,  S.  C. ;  Doe  v. 
Di'er.  3  Dowl.  GX). 

I  a)  Doe  Gray  v.  Qray,  2  W.  BL  815. 


(h)  Doe  Saunders  v.  Newcastle,  Duke  of, 
7  T.  R.  332.  See  form  of  order  and  par- 
ticulars. Chit.  Forms,  374,  37.5. 

(f)  Doe  Birch  v.  P/nllips,  6  T.  R.  597: 
Tenny  v.  Moody,  3  Bing.  3  ;  10  Moore, 
252,  S.  C:  Soivter  v,  Hitchcock,  5  Dowl. 
724.  See  form  of  particulars,  Chit.  Forms, 
375. 

id)  Tidd,  476:  and  see  ante.  Vol.  I.  52. 

(e)  As  to  the  recognisance  for  costs  in 
ejectm.ents  under  1  G.  'i,  c.  87»  see  post, 
77ii. 
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pointed  for  an  infant  lessor,  to  answer  costs (/);  or,  where  cka!-.  i. 
the  lessor  of  plaintiff  is  ahroad  or  dead,  or  is  unknown,  until  ^^'^'^"  ^" 
security  be  given  for  costs  (/). 

So  the  court  or  a  judge  will,  in  general,  stay  proceedings  in  in  second 
a  second  action,  until  the  costs  in  the  first  shall  be  paid^^).  ^^ction. 
And  this  although  the  former  action  was  discontinued  before 
consent  rule  or  plea  (A). 

Where  the  defendant  moved  to  stay  proceedings  in  an  eject-  Not  for  Ces- 
ment,  upon  the  ground  that  the  title  of  the  lessor  of  the  ^^^^^^    '^"^* 
plaintiff  had   determined    since   the   commencement  of   the 
action,  the  court  refused  the  rule,  saying,  that  the  plaintiff 
had  a  right  to  proceed  for  the  recovery  of  his  damages  and 
costs (2). 

In  ejectment  on  a  clause  of  re-entry  in  a  lease  for  breach  For  Non- 
of  covenant  to  repair,  the  court  has  no  power  to  stay  proceed-  ^^'^''"* 
ings  even  on  payment  of  costs,  though  it  appears  that  the 
necessary  repairs  were  done  before  the  commencement  of  the 
action  (j). 

In  ejectment  for  non-payment  of  rent,  if  the  tenant  or  his  in  Ejectment 
assignee,  or  mortgagee  (I),  shall  at  any  time  before  trial,  but  mentof  Refjt. 
not  after (Z),  pay  or  tender  to  the  landlord,  his  executors,  or 
administrators,  or  to  the  attorney  in  the  cause,  or  pay  into 
court,  all  rent  and  arrears,  together  with  the  costs,  then  all 
further  proceedings  shall  cease  and  be  discontinued  (w).  Where 
the  landlord  had  obtained  possession  under  an  habere,  the  court 
refused  to  compel  him  on  motion  to  pay  over  to  the  tenant 
the  value  of  the  crops  deducting  the  rent(w). 

Also  in  ejectment  by  a  mortgagee,  (or  in  an  action  on  a  By  Mortgagee 
bond,  or  a  bond  for  payment  of  the  mone.y  secured  by  the  mort-  gagSS-f  ^^^^'^^^ 
gage,  or  performance  of  the  covenant  therein  contained),  where 
no  suit  in  equity  for  foreclosure  or  redemption  is  depending,  if 
the  person  having  a  right  to  redeem  (provided  that  such  party 
be  a  defendant  in  the  action)  (0)  shall,  at  any  time  pending 
the  action  {p),  pay  to  the  mortgagee,  or,  in  case  of  his  refusal, 
pay  into  court,  the  principal  and  interest  due  on  the  mortgage, 
with  such  costs  as  have  been  expended  in  any  suit  at  law  or  in 
equity  on  such  mortgage,  (such  money  for  principal,  interest, 
and  costs  to  be  ascertained  by  the  court  where  such  action 
is  pending,  or  by  its  officer),  it  shall  be  deemed  and  taken  to 
be  in  full  satisfaction  of  the  mortgage,  and  the  court  shall  dis- 
charge the  mortgagor  of  and  from  the  same  accordingly,  and 
order  a   re-conveyance,  ike.  (q).     This,  however,    does    not 

(/)   Poet,    Book   IV.    Part  I.    Ch.  11.  3  Jurist,  458. 

Where  the  infant  lessor  was  a  pauper,  the  (k)  Doe  Whitfield  v.  Roe,  3  Taunt.  4(i2. 

t'ourt  discharged  a  rule  cailing  on  him  to  (I)  Roe  v.  Dcivies,  7  East,  363  :  see  Doe 

find  security,  upon   the  terms  that  the  Lambert  \.  Roe,  3  Dov/].  55'J. 

infant's  father  should  be  subsiituted  for  (m)  4  G,  2,  c.  28,  s.  4  :  see  Doe  v.  Mas- 

the    nominal   plaintiif.      [Doe  Roberts  v.  ters,  2  B.  &  C.  490  :  Doe  Harcov.rt  v.  Roe, 

Roberts,  6  Dowl.  55G).  4  Taunt.  883  :  see  post,  Book  IV.  Part  I. 

(/;')  Post,  Book  IV.  Part  I  Ch.  10:  Doe  Ch.  10.   See  the  forms.  Chit.  Forms,  375, 

TliOTtms  V.  Shadtvell,   7  Dowl.  527:    Doe  376. 

Sfiltt/  V.  Alston,   1   T.   R.  491 :    Keene  d.  (n)  Doe  V.  Witheru-icJc,  10  Moore,  267 ; 

Angel  V.  Ansel,  6  Id.  740  :   and  see  Dfie  3  Bing.  11.  S.  C. 

Rees  V.  Thomas,   4   D.   &   R.  1^5:    Doe  (o)  Doe  Hurst  v.  Clifton,  6 'Ne\.&.'M  S57; 

WiUiams  v.    Winch,    3   B.   &  Aid.  602:  4A.&K1.814.  The  mortgagor  sufficiently 

Harr.  L.  &•  T.  871.  shews  that  he  has  become  defendant,  by 

(ft)  Doe  Langdon  v.  Langclon,  5  B.  &  Ad.  stating  in  his  afiida%'it  that  he  has  entered 

864;  2  Nev.  &  M.  848.  an  appearance,  without  going  on  to  say 

(i)  Thri'ytottt  V.  Gre>y,  2  Str.  1056  :  see  that  he  has  signed  the  consent  rule.    {Doe 

f^l/ieer  v.  Dodd,  1  Dowl.  306  ;   2  C.  &  J.  Cox  v.  Brozvn,  6  Dowl.  471). 

165,  S.  C.  Ip)  See  Doe  Tubb  v.  Roe,  4  Taunt.  887- 

ij)  Doe  Mayhew  v.  Asbij,  Q.  B.,  F.  1039;  (q)  7  G.  2,  c,  20,  s.  1. 
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Hook  iir, 

1*AKT   I. 


Under  1 1  G. 
4  &  1  W.  4, 
C.70. 


extend  to  cases  where  tlie  ri^^ht  of  redeiiiiitioii  is  controverted, 
or  the  money  due  is  not  adjusted;  nor  shall  it  ])rejudice  any 
siihse(|uent  niort^^a'i;e  (r).  A  ftrst  niortf^^agee  l)rouglit  an 
action  of  covenant  on  the  covenant  in  the  mortgage-deed, 
having  received  notice  from  a  second  mortgagee  not  to  deliver 
up  the  deed;  the  mortgagor  applied  to  the  court  to  com})el  the 
plaintiff  under  the  7  G.  2,  c.  20,  to  re-convey  the  i)remises 
ii})ou  ])aymcnt  of  the' ])rincipal,  interest,  and  costs;  and  the 
court  held  it  to  he  a  case  within  the  statute,  and  made  the 
order  (6').  The  defendant  is  entitled  to  have  the  proceedings 
stayed,  under  this  statute,  without  paying  any  hy-gone  in- 
terest, or  the  exj)ense  of  preparing  the  mortgage-deed,  or  any 
assignment  of  it  {s).  The  costs  are  taxed  in  C.  P.  only  as 
between  party  and  party,  and  not  as  between  attorney  and 
client  {t). 

As  to  staying  the  proceedings  where  the  plaintiff  is  en- 
deavouring to  proceed  to  a  trial  at  the  assizes  under  the 
provisions  of  the  11  (r.  4  cS,-  1  W.  4,  c.  70,  s.  36,  see  post,  783, 
784. 


striking  out 
Demises,  &c. 


Setting  aside 
Apjiearance, 


Striking  out  Demises,  Setting  aside  Plea,  S^c.']  Where  a 
demise  is  inserted  in  the  declaration  in  the  name  of  a  party 
without  his  consent,  the  court  or  a  judge  will  order  it  to  be 
struck  out(?«),  unless  the  justice  of  the  case  would  be  de- 
feated, and  the  party  has  had  an  indemnity  tendered  to  him 
before  the  ejectment  was  brought  (x).  The  application  should 
be  made  on  behalf  of  such  party,  and  as  speedily  as  possible 
after  he  has  knowledge  of  the  proceedings  (y). 

If  the  appearance  and  plea  be  entered  in  the  name  of  the 
tenant,  or  any  other  person,  against  his  consent,  the  court  or 
a  judge  will  order  it  to  be  set  aside  (5'). 

As  to  setting  aside  judgment  by  default,  see  ante,  747. 


Several  Ac- 
tions. 


consoiir4ating  Consolidating  Proceedings.']  Where  several  ejectments  are 
Proceedings,  brought  for  the  same  premises  upon  the  same  demise,  the 
court  on  motion,  (which  is  for  a  rule  nisi),  or  a  judge  at  cham- 
bers, will  order  them  to  be  consolidated  (a).  The  lessor  of 
the  plaintiff  having  brought  three  ejectments  in  the  King's 
Bench  for  the  same  property,  the  court  stayed  the  proceedings 
in  two  of  them,  and  compelled  the  plaintiff  to  confine  himself 
to  one,  upon  certain  terms,  which  rendered  it  probable  that, 
in  the  event,  he  would  have  to  pay  the  costs ;  whereupon  he 
brought  an  ejectment  for  the  same  property  in  the  Common 
Pleas,  but  the  proceedings  thereon  were  stayed  by  that 
court  (b). 
Where  there  are  several  defendants  to  whom  the  plaintiff 


Several  De 
fences. 


(r)  Id.  s.  3  :  see  Doe  Kat/  v.  Soley,  2  W. 
Bl.  7-6 :  Bingham  d.  Redhead  v.  Oakes, 
Barnes,  182:  Felton  v  Ash,  Id.  177  :  Good- 
right  V.  Moore,  Id.  176  :  Archer  v.  Snatt, 
2  Str.  1107;  Andr.  341,  S.  C-  Anon.,! 
Str.  413:  Goodtitle  v.  Pope,  7  T.  R.  185: 
Berthen  v.  Street,  8  Id.  32a 

(.s)  Di.ion  v.  Wigram,  2  C.  &  J.  61.3. 

(.v)  Doe  Blaggv.  Steel,  1  Dowi.  359. 

(t)  Due  CUj.ps  v.  Capps,  3  Bing.  N.  C. 
768. 

(«)  Doe  Hurst  v.  Cl'ffan,  4  Ad.  &  EL 

(.;)  Adams,  Eject.  185:  Dw  Vine  v.  Fig- 


gins,  3  Taunt.  440:  Doe  Hammek  v  Cor- 
poration, of  Pit/mouth,  2  Chit.  Kep.  17o  : 
sed  qucere,  as  to  the  necessity  for  the  tender 
being  be/bre  action. 

{I/}  See  Doe  Shepherd  v.  Roe,  2  Cliit. 
Rep.  171 ;  Id.  I70  :  what  authority  suffi- 
cient, Doe  Hurst  v.  Clifton,  sujn-a.  See 
form  of  affidavit.  Chit.  Forms,  377. 

(z)  Ante,  749. 

(n.)  Harr.  L.  &  T.  847  :  post.  Book  IV. 
Part  I.  Ch.  8. 

(b)  Doe  Cnrthew  v.  Brenton,  6  Bing.  469; 
4  Moo.  &  P.  1(6,  S.  C. 
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delivers  declarations  for  the  recovery  of  the  same  premises,     chap.  i. 
the  court  v^ould  probably  nov^^,  since  the  3  .5f  4  W.  4,  c.  42,      ^^'-^•^-  ^- 
(which  gives  one  of  several  defendants  who  is  acquitted  his 
costs),  on  the  motion  of  the  plaintiff,  join  them  all  in  one 
declaration,  although  they  are  severally  concerned  in  interest, 
though  before  that  act  the  court  would  not  do  so  (c). 

8.  The  Issue  and  Nisi  Prius  Record. 
When  you  ham  got  the  consent  ride  from  the  master^  as  di~  8.  The  iv-sue 
rected  ante,  751,  make  a  copy  of  it;  make  up  the  issue  upon  ^"cord!"  ^^^^ 
plain  paper,  substituting  the  name  of  the  tenant,  S)C.,  for  that  of  Form  or. 
the  casual  ejector,  Richard  Roe,  in  the  declaration.     It  may  be 
here  again  observed,  that  the  recent  rules  of  H.  T.,  4  W.  4, 
prescribing  the  form  of  an  issue,  &c.,  do  not  apply  to  an  eject- 
ment (c?).     In  actions  by  original,  it  is  more  correct  to  intitle 
the  issue  of  the  same  term  as  the  declaration  (e)  ;  although  it 
may  be  and  usually  is  intitled  of  the  term  in  or  of  which 
issue  was  joined,  in  the  same  manner  as  in  actions  by  bill. 
In  actions  by  hill,  the  issue  should  be  intitled  of  the  term  in 
or  of  which  issue  is  joined  (/).     In  an  ejectment  by  landlord, 
w^here  the  tenancy  has  expired,  or  the  right  of  entry  accrued 
in  or  after  either  of  the  issuable  terms,  and  the  proceedings 
are  under  the  11  G.  4,  &^  \  W.  4,  c.  70,  5.  36  {g),  the  issue 
should  be  intitled  of  the  day  on  which  the  declaration  is  spe- 
cially intitled.     In  actions  by  original,  the  issue,  after  stating 
the  term,  commences  at  once  with  an  entry  of  the  declaration. 
In  actions  by  hill,  the  issue  commences  with  a  memorandum, 
prefatory  to  the  declaration  and  proceedings.    The  declaration 
and  pleadings  must  be  correctly  copied  in  the  issue  {li),  each 
forming  a  separate  paragraph.     In  actions  by  hill,  when  the 
plea  is  of  a  term  subsequent  to  that  in  which  the  issue  states 
the  bill  to  have  been  exhibited,  it  may,  it  seems,  be  necessary 
(notwithstanding  the  rules  of  H.  T.,\  W.  4,  which  have  been 
held  not  to  extend  to  an  ejectment)  in  the  issue  to  continue 
the  plea  to  the  bill  by  an  imparlance,  otherwise  it  would  be  a 
discontinuance  :  in  practice,  however,  this  is  now  rarely  done. 
At  all  events,  there  is  no  need  of  continuing  the  bill  down, 
from  term  to  term,  to  the  plea  {i),  for  the  course  is,  if  an  im- 
parlance be  entered  at  all,  at  once  to  enter  one  to  the  first  day 
of  the  term  in  or  of  which  issue  is  joined,  being  the  term  of 
which  the  issue  is  intitled,  without  any  regard  to  the  times  at 
which  the  plea  and  subsequent  pleadings  have  been  delivered. 
There  is  clearly  no  need  of  a  continuance  at  all,  if  the  issue  be 
joined  in  the  same  term  the  bill  is  alleged  to  have  been  exhi- 
bited.    Nor  is  it  necessary  to  enter  an  imparlance  on  the  re- 
plication, &c.,  though,  in  fact,  delivered  of  a  subsequent  term  ; 
for  it  is  presumed  to  be  of  the  same  term  with  the  preceding 
pleadings  {k).     In  actions  by  original,  it  never  was  necessary 
to  enter  any  continuances  on  the  plea,  &c.,  in  making  up  the 
issue  ;  for  the  declaration,  and  all  the  subse(i[uent  pleadings, 
are  supposed  to  be  of  the  same  term  {V).     After  the  pleadings 

(c)  See  Run.  Iject.  187-  41 ;  2  B.  &  C.  562,  S.  C. 

(rf)  See  mitti,  7:«.  (i)  Curlewis  v.  Dudley,  2  L.  Raym.  87^  ; 

(e)  See  Lee  v.  Clarke,  2  East  .333.  1  Salk.  179,  S,  C   Fletcher  v.  Richardson, 

(/ )  W(Md  V.  Miller,  3  tast,  204.  Hardw,  .322. 

t?)  P'«^  783,  784.  ik)  5  Co.  75. 

(h)  See  Aaron -v.  diaundry,  4  D.  &  R.        (/)  2  Sauiid.  1  e. 
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Book  hi.    are  all  copied  in  their  order,  the  issue  concludes,  as  in  ordinaiy 

'^'"  ''      cases,  witli  an  award  of  the  venire  facias,  as  a  continuation  of 

w  hen  and  the  last  ])aragraph  {tn).  The  practice  as  to  when  arid  l/y  w}wm 
how  made  up.  ij^.^  issue  is  to  be  made  up,  is  the  same  as  in  ordinary  cases.  {See 
ante.  Vol.  I.  202).  Indorse  the  notice  of  trial  on  the  issue, 
and  annexi  to  it  the  copy  of  the  consent  rule,  and  deliver  tJiem  to 
the  defendants  attorney.  Then  sue  out  jury  process,  make  up 
your  Nisi  Prius  record,  enter  the  cause  for  trial,  and  deliver  your 
briefs  to  comisel,  as  in  other  cases  (/i),  except  that  the  iSisi  Prius 
record  is  iit form  somewhat  different  (o). 

The  record  of  Nisi  Prius  will,  in  general,  he  in  the  ordinary 
form  ;  hut  in  an  ejectment  hy  a  landlord  under  the  ahove  act 
of  11  G.4^6^1  W.  4,  c.  70,  s.  80,  when  the  declaration  has  been 
delivered  in  or  after  an  issuable  term  specially  intitled  of  the 
day  after  the  demise,  then,  in  making  up  the  record,  the  pro- 
ceedings should  be  stated  accordingly.  The  court  have  refused 
to  set  aside  the  verdict,  on  the  ground  that  there  was  a  vari- 
ance between  the  description  of  the  premises  in  the  Nisi  Prius 
record  and  the  issue  ;  it  not  being  stated  how  the  premises 
were  described  in  the  declaration  delivered  (/>). 


l-'oiTn  of  N  isi 
I'rius  llecord 


9.  Notice  of 
Trial. 


Form  of,  ami 
when  to  be 
given. 


Costs  for  not 
trying  pursu- 
ant lb  iVoiice, 


9.  The  Notice  of  Trial. 

The  time  for  giving  notice  of  trial  is  the  same  as  in  ordinary 
cases (^).  But  in  an  ejectment  by  a  landlord,  where  the 
tenancy  has  expired,  or  a  right  of  entry  accrued  in  or  after 
either  of  the  issuable  terms,  and  the  landlord  has  delivered  a 
declaration  in  or  after  the  term,  within  ten  days  after  his 
right  of  entry  accrued,  and  with  a  notice  to  appear  and  plead 
thereto  in  ten  days,  then,  at  least  six  clear  days'  notice  of  trial 
before  the  commission  day  at  the  assizes  must  be  given  :  the 
judge  may,  howxver,  postpone  the  trial  to  the  next  following 
assizes  (r).  By  appearing  and  defending  at  the  trial,  the 
defendant  cures  any  defect  in  the  notice  (5). 

If  the  plaintiff  do  not  proceed  to  trial  in  pursuance  of  his 
notice,  without  having  countermanded  it  in  time,  the  defend- 
ant shall  have  his  costs  of  the  day,  or  judgment  as  in  case  of  a 
nonsuit,  as  in  other  cases  (^). 


1(».  Proceed- 
ings at  tlie 
Trial. 

Right  of  Par- 
ties to  be 
aeard  sepa- 
rately. 


10.  Proceedings  at  the  Trial. 

The  Trial,  &;c.']  There  being  but  one  plaintiff  in  ejectment, 
in  case  there  be  several  lessors,  they  cannot  be  heard  separately 
by  counsel,  although  they  are  separately  interested  (w).  And 
if  a  landlord  and  tenant  defend  by  different  attornies,  and 
have  different  counsel,  but  it  appears  that  the  tenant  claims  no 
title  but  what  he  derives  from  the  landlord,  the  judge  at  the 
trial  will  only  allow  one  counsel  to  address  the  jury  for 
the  defence  ;  but  the  party^s  counsel,  who  does  not  address 


(m)  See  various  forms,  Chit.  Forms, 
378,  379. 

\n)  See  the  forms  of  the  issue  and  no- 
tice of  trial,  the  Nisi  Prius  record,  the 
jury  process,  &c..  Chit.  Forms,  b78,  379, 
SciO:  Chit.  Sum.  Pract.  3/4. 

(o)  See  the  form,  Chit  Forres.  379. 

IP)  Doc  CvttcriU  v.  IVt/lde,  2  B.  tS;  Aid. 
472. 


ig).  See  Vol.  T.  208,  &c. 

(r)  11  G.  4  &  1  W.  4,  c.  70,  s.  36,  tost, 
783. 

(«)  Doe  Antrobus  v.  Jepson,  3  6.  &  Ad. 
402:  ante,  yo\.l.  212. 

(t)  See  post,.  Book  IV.  Part  I.  Ch..23, 
24. 

(u)  Doe  Fo:::  v.  Bromley,  6  D.  &  R.  292. 
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the  jury,  will  be  at  liberty  to  cross-examine  and  also  to  call      chap.  r. 

witnesses (.2?).  Sect,  i. 


The  plaintiflp  should,  in  general,  be  prepared  to  produce  the  Evidence, 
consent  rule  as  part  of  his  case  :  but  where  there  is  no  doubt  as 
to  the  identity  of  the  premises  sought  to  be  recovered  with 
those  for  which  the  tenant  defends,  he  is  not  bound  to  produce 
it(^).  Proof  of  the  service  of  the  declaration  on  the  tenant  in 
possession  is  sufficient,  without  producing  the  landlord's  rule 
to  shew  that  the  defendant  comes  in  as  landlord  (2?).  Tlie 
defendant  may,  of  course,  give  any  special  matter  of  defence  in 
evidence  under  the  general  issue  ;  and  he  will  be  entitled  to 
begin  to  give  evidence,  and  to  the  reply,  as  he  would  in  ordi- 
nary cases  if  his  special  matter  of  defence  were  pleaded  (a^. 

Also,  if  the  lessor  of  plaintiff  entered  into  any  part  of  the  Plea  puis  dar- 
premises  after  issue  joined  and  before  trial,  the  defendant  may 


rem  continu- 
ance. 


plead  this  Taaiter  puis  darrein  continuance {b). 

If  the  defendant  do  not  appear  and  confess  lease,  entry,  and  Proceedings 
ouster,  and  that  he  or  his  tenant  was  in  possession  of  the  pre-  danuioet  not 
mises  at  the  time  of  the  service  of  the  declaration,  then,  after  appear  at  tiie 
calling  the  defendant,  (and  his  attorney,  if  he  be  within  the    ^^^  ' 
rule),  the  plaintiff  must  be  called  and  nonsuited  ;  and,  at  the 
prayer   of  the  plaintiff,  this  fact  is   entered  on   the  postea, 
namely,  the  plaintiff  was  nonsuit,  because  the  defendant  did 
not  appear  and  confess  lease,  entry,  and  ouster,  which  will 
entitle  him  to  sign  judgment  against  the  casual  ejector  (c). 
So,  if  there  be  several  defendants,  and  some  of  them  do  not 
appear  and  confess  lease,  entry,  and  ouster,  a  verdict  must  be 
taken  for  them,  but  with  an  indorsement  on  IYlq  postea  that  it 
was  because  they  did  not  appear  and  confess  (c?)  ;  and  the  trial 
proceeds  as  to  the  defendants  who  have  appeared  (e). 

But  in  all  cases  of  ejectment  by  landlord  against  tenant,  if 
the  defendant  do  not  appear  at  the  trial,  and  confess  lease, 
entry,  and  ouster,  then,  upon  proof  that  such  defendant  or 
his  attorney  was  regularly  served  with  notice  of  trial,  the 
plaintiff  shall  not  be  nonsuit ;  but  the  production  of  the  con- 
sent rule  shall  in  all  such  cases  be  sufficient  evidence  of  the 
lease,  entry,  and  ouster  (/). 

The  plaintiff  is  not  restricted  in  his  proof  to  the  number  of  The  Verdict, 
acres,  &c.,  or  quantity  of  estate  set  forth  in  his  declaration. 
Therefore,  if  he  declare  for  40  acres,  he  may  recover  20  ;  if  he 
demand  a  moiety,  he  may  recover  a  third  {g).  If  the  verdict 
be  special,  it  should  appear  upon  the  face  of  it  that  the  lessor 
of  the  plaintiff  had  a  right  of  entry  at  the  time  he  commenced 
his  ejectment  (A). 

In  ordinary  cases  of  ejectment,  the  damages  given  are  merely  TheDamages. 
nominal ;  the  damages  actually  sustained  by  the  detention  of 
the   property,  &c.,  being  usually  recovered  in  an  action  of 

(X)  Doe  Hogg  V.  Tindale,  3  C.  &:  P.  56.').  Salk.  456. 

(y)  Doe  Greares  v.  Rabi/,  2  B.  &  Aid.  (e)  See  the  form  of  poatea  in  this  case, 

94«:  sed  vide  Due  Lanible  v.  humble,  1  M.  Chit.  Forms,  383. 

&  M  237.  (/)  1  Geo.  4,  c.  87,  s.  2. 

z)  Doe  Giles  v.  Warwick,  5  M.  &  Sel.  (/<•)  Denn  Burgess  v.  Purviss,   1   Burr. 

49a  326 :  Doe  v.  Wipple,  1  Esp.  360. 

(a)  Vol.  I.  269,  &c.  [h]  See  Taj/lor  v.  Horde,  1  Burr.  60,  74: 

(6)  Ante,  Vol.  I.  300:  2  Sel.  192.  Chaman  v.  Brown,  3  Burr.  1626:  Brough- 

(f)  Bui.   N.  P.  98.     See  the  form  of  ton  v.  Langley,  3L.  Raym.  154:  Thorhby 

]  ostea  in  this  case,  Chit.  Forms,  381.  v.  Fleetwood,  1  Str.  318:  Holdfast  v.  Dow- 
id)  Bui.  N.  P.  98:  Claymore  v.  Searle,  sing-,  2  Id.  1253. 

1  L.  Raym.  729:  see  Greaves  v.  Rolls,  2 
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Book  III.  trespass  for  mesne  profits  (?').  liut  in  ejectment  ])y  landlord 
^"'^  '•  ai^itinst  tenant^  wliethcr  the  defendant  aj)j)ear  at  the  trial  or 
not,  the  ])laintift',  after  proof  of  1)  is  ri^ht  to  recover  possession 
of  the  \vh()k>  or  any  j)art  of  the  j)ri'niis;s,  may  })roceed  to  give 
evidence  of  the  mesne  profits  thereof,  which  sliall  have  accrued 
from  the  day  of  the  determination  of  the  tenant 's  interest, 
down  to  the  time  of  the  verdict,  or  to  some  preceding  day  to 
be  specially  mentioned  therein  ;  and  the  jury  shall  thereupon 
give  their  verdict,  both  as  to  the  recovery  of  the  premises,  and 
as  to  the  amount  of  tlie  damages  to  be  paid  as  mesne  profits(X;). 
If  the  plaintiff"  wish  also  to  recover  the  mesne  profits,  from  the 
time  of  the  verdict  down  to  the  time  possession  is  delivered  to 
him,  he  may  afterwards  proceed  for  it  by  action  of  trespass  for 
mesne  profits  (Jc).  In  an  ejectment  for  the  recovery  of  pre- 
mises conveyed  for  the  purposes  of  the  1  H^  2  W.  4,  c.  88, 
(the  recent  act  for  the  building  of  additional  churches),  the 
jury  who  try  the  ejectment,  or  the  jury  under  a  writ  of  in- 
quiry, are  to  ascertain  the  value  of  the  premises,  &c.  {s.  18). 
Certificate  for  After  being  nonsuit  for  this  cause,  or  on  a  verdict  for  the 
speedy  Exe-  plaintiff,  lie  could  not,  before  the  i)assing  of  the  11  6r.  4  c\  1  W.  4, 
6".  70,  obtain  judgment  till  the  ensuing  term  ;  but  now,  (by 
the  88th  section  of  that  act,  posty  765),  if  the  judge  who  tried 
the  cause  shall  think  fit  to  certify  {V)  \haX possession  should  be 
immediateli/  obtained,  a  writ  shall  issue  accordingly,  and  the 
costs  may  be  taxed,  and  judgment  signed  and  executed  after- 
,  wards  at  the  usual  time,  as  if  no  such  writ  had  issued,  altering 

the  form  of  the  writ  of  execution  accordingly,  and  as  directed 
post,  765,  766  (m).  The  judge  wall  not  perhaps  grant  this 
certificate  on  a  nonsuit,  unless  an  affidavit,  stating  the  cir- 
cumstances of  the  case,  be  laid  before  him  (n).  Supposing 
you  do  not  obtain  this  certificate,  and  proceed  according  to 
this  act,  then  the  case  must  take  its  regular  course ;  and  you 
may,  on  and  after  the  day  in  banc  (o),  or,  if  the  cause  be 
tried  in  the  vacation,  on  the  first  day  of  the  ensuing  term, 
and  even  before  the  postea  has  been  delivered  out  by  the 
associate  (/>),  sign  judgment  against  the  casual  ejector,  as 
directed  ante,  745,  746,  in  the  same  manner  as  if  the  defen- 
dant had  never  appeared  and  pleaded,  and  sue  out  execu- 
tion {q).  You  may  also  proceed  upon  the  consent  rule  for 
your  costs  (r). 
staving  Exe-  -^^  ^0  staying  execution  in  ejectment  between  landlord  and 
cutfon.  tenant,  where  the  verdict  is  against  evidence  or  the  damages 

excessive,  Sde  post,  782. 

11.  Costs. 

11.  Costs.  Who  entitled  to.^  The  prevailing  party  is  entitled  to  costs 

in  nearly  the  same  cases  as  in  personal  actions.     If  no  person 

(i)  Vol.  I.  322.  374;  Chit.  Forms,  381. 

(k)  1  G.  4,  c.  87i  s.  2,  post,  781.  (o)  Doe  Lord  Palmerston  v.  Copeland,  2 

{I)  See  form  of  certificate.  Chit.  Forms,  T.  R.  779:  ante.  Vol.  I.  330. 

381.  Ip)  Doe  Davis  v.  Willmms,   2  D.  &  R. 

(m)  The  1  W.  4,  c.  7,  noticed  ante.  Vol.  229;  1  B.  &  C.  118,  S.  C. 

I.  331,  po«^  763,  has  other  provisions  of  a  (q)  See  Chit.   Forms,    390,     391,    '■Xr2, 

similar  nature  relative  to  other  actions,  393. 

and  they  seem  cumulative.  (r)  Goodris;htv.   Vice,  Barnes,  182:  Doe 

(n)  Doe  Williamson  \.  Daivson,  4  C.  &  P/iw  v.  Sre/ie/-,  3  Taunt.  485 :   aee  Thni-yt- 

P.  .589:  f.ost,  76.5:  ante,  Vol.  I.  332.     And  out  v.  Bedwell,  2  Wils.  7. 
see  form  of  affidavit.  Chit.  Sum.  Pract. 
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appear  to  the  ejectment,  and  judgment  be  consequently  en-     Chap.  i. 
tered  against  the  casual  ejector,  the  plaintiff  has  no  other      ^^*^^"  ^' 


remedy  for  his  costs  than  by  his  action  for  mesne  profits.  Who  entitled 
noticed  hereafter  (5),  in  which  they  are  recoverable  against  ^^' 
the  tenant  as  consequential  damages  {{).  If  there  be  several 
defendants,  and  the  plaintiff  have  a  verdict,  each  of  them 
is  liable  for  the  entire  costs,  even  although  they  defend 
severally  {u).  If  several  defend  jointly,  and  succeed,  they 
shall  be  entitled  to  costs ;  but  the  plaintiff  may  pay  the  costs 
to  which  of  them  he  pleases  (^) ;  if  they  defend  severally, 
they  are  entitled  to  costs  if  they  succeed,  in  the  same  manner 
as  in  other  cases  (^).  So,  if  the  plaintiff  be  nonsuit  on  the 
merits,  the  defendant  is  entitled  to  costs  {z)  ;  but  where  he  is 
nonsuit  because  the  defendant  has  not  confessed  lease,  entry, 
and  ouster,  we  have  seen  (ante,  751,  759)  that,  so  far  from 
being  liable  to  costs,  he  is  entitled  to  them  from  the  defendant 
according  to  the  terms  of  the  consent  rule.  The  defendant  is 
entitled  to  costs  on  a  nonpros  for  the  plaintiff's  not  replying 
when  the  lessor  of  the  plaintiff  has  joined  in  the  consent  rule, 
or  for  not  proceeding  to  trial  according  to  notice,  or  on  a  judg- 
ment as  in  case  of  a  nonsuit  («).  By  rule  H.  T.,  2  TF.  4, 
r.  74,  the  defendant  is  entitled  to  costs  on  those  issues  on 
which  he  succeeds.  Where  the  declaration  contained  one 
count  only,  and  the  property  mentioned  in  the  declaration 
consisted  of  three  messuages,  as  to  two  of  which  the  jury 
found  for  the  plaintiflF,  and  for  the  defendant  as  to  the  residue, 
the  defendant  was  held  to  be  entitled  to  his  costs,  so  far  as 
related  to  the  messuage  which  the  plaintiff  failed  to  re- 
cover (b).  It  is  entirely  for  the  decision  of  the  master  to  refer 
particular  costs  incurred  at  the  trial  to  one  issue  or  the  other, 
and  it  being  a  mere  question  of  fact,  the  court  will  not  inter- 
fere (c). 

How  recovered.']  If  the  plaintiff  have  a  verdict  against  the  How  reco- 
defendant,  he  recovers  his  costs  by  execution,  or  by  action,  as  ^'^^'^^^-  . 
in  other  actions ;  but  if  entitled  to  costs  under  the  consent  rule,  ^^  ^^  amtm. 
for  not  confessing  lease,  entry,  and  ouster,  the  way  of  recover- 
ing them  is  either  by  execution  founded  on  the  consent  rule, 
under  the  1  S^  2  V.  c.  110,  s,  18,  which,  it  would  seem,  au- 
thorizes execution  in  this  case  (<^),  or  by  attachment  for  non- 
payment, which,  before  the  1  (5)-  2  F.  c.  110,  s.  18,  was  the  only 
remedy  (e).     The   mode  of  proceeding  by  attachment   is   a« 
follows :    Give  the  defendant  the  usual   one  dafs   notice   of 
taxation,    as    directed  post.   Book  IV,  Part  I.   CJi,  81,    title 
"  Costs ;^'  then  take  the  judgment  paper,  consent  rule,  and  postea, 
to  one  of  the  masters,  and  he  will  tax  the  costs  upon  the  ride. 
Then,  make  a  copy  of  the  rule  and  allocatur ;  serve  it  personally 

(s)  Post,  785.  (r)  Doe  v.  Wehher,  4  Nev.  &  M.  m\. 

[t)  Morris  v.   Barry,  1   Wils,  1 ;  2  Sir,  See  further  as  to  the  costs,  where  there 

1180,  S.  C:  Symondsv.  Page,  1  C.  &  J.  29.  are  several  issues,  post,   Book  IV.  Part  I. 

(m)  Bui.  N.  P.  335,  336.  Ch.  31. 

(x)  Jordan  v.  Harper,  1  Str.  516:  Duthy  (d)  See,  as  to  execution  upon  a  rule  of 

V.  Tito,  2  Id.  1203.  court,  po.tt,  Book  IV.  Part  I,  Ch.  34,  title 

{?/)  8  «.V  9  W.  3,  c.  11,  s.  1:  see  the  3  &  4  "  Motions  and  Rules:"  and  see  a  form  of 

W.  4,  c.  42,  s.  32.  fi'fa.  against   the  defendant  on  the  con- 

{z)  4  J.  1,  c.  3.  sent  rule  for  costs  after  nonsuit  for  not 

(a)  See  Tidd.  Supp.  189:  ante,  7nl.  confessing  lease,  entry,  and  ouster.  Chit. 

{b)  Doe  V.  Errington,  4  Dov/1.  602:  see  forms,  387:  fa.  sa.  for  same,  Id.  388. 

Qoti  V.  Hughes,  4  DowL  412.  (e)  See  Runn.  Eject.  415. 
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on  the  defendant^  at  the  same  time  shewing  him  the  original  rule; 
make  a  aemand  of  the  costs,  and  if  he  do  not  j>ay  them,  mom  the 
court,  upmi  an  affidavit  of  the  demand  and  refusal  (/),  f/r  an 
attachment  against  him  (g). 

If  the  defendant  were  entitled  to  costs,  either  u])on  verdict 
or  wlierc  tlic  ])hiintiff'  was  nonprossed  or  nonsuit,  his  only 
remedy,  previously  to  the  1  S<{  2  V.c.  110,  *.  IB,  was  by  attach- 
ment ;  for,  the  lessor  of  the  plaintiff  not  being  a  party  to  the 
record,  he  could  not  have  had  a  writ  of  execution  aii^ainst 
him,  but  must  have  proceeded  upon  the  consent  rule  only. 
But  now,  by  force  of  the  18th  section  of  that  Act,  it  would 
seem  that  the  order  for  payment  of  costs  in  the  consent  rule 
may  be  enforced  by  execution  (A).  The  mode  of  proceeding- 
by  attachment  is  as  follows :  Tax  costs  upon  the  postea,  a^  in 
other  cases,  make  copies  of  the  rule  and  allocatur,  and  serve 
them  on  the  lessor  of  plaintiff,  at  the  same  time  shewing  him  the 
originals,  and  demanding  the  costs;  and  if  he  do  not  pay  th^m, 
move  the  court  upon  an  affidavit  of  the  demand  and  refusal  {i), 
for  an  attachment  against  him  (Jt),  Suing  out  a  ca.  sa.  against 
the  nominal  plaintiff  is  unnecessary  (I) ;  and  the  defendant 
may  at  once  proceed  on  the  .consent  rule,  in  the  manner 
directed  supra,  as  to  the  plaintiff's  proceeding  for  costs  upon 
a  nonsuit  (m).  The  remedy  by  execution  is,  however,  pre- 
ferable. 


Mow  afl'ected 
by  Death  of 
Parties. 


Where  or- 
(iered  to  be 
paid  by  third 
Parties. 


How  affected  by  Death  of  Parties,']  Where  the  lessor  of  the 
plaintiff  died  between  the  commission  day  and  the  trial,  and 
the  plaintiff  was  nonsuit  on  the  merits,  it  was  holden,  that  the 
executor  of  the  lessor  was  not  liable  for  the  costs  of  the  non- 
suit {n).  Where  husband  and  wife  w-ere  lessors,  and  the  for- 
mer died  after  entering  into  the  rule,  the  wife  was,  notwith- 
standing, held  liable  for  the  costs;  because  they  were  to  be 
paid  by  the  lessor  of  the  plaintiff,  and  both  of  them  were 
such  (o). 

When  Ordered  to  be  Paid  by  Third  Parties,]  The  court 
may,  under  circumstances,  in  ejectment,  though  not  in  any 
otlier  action  (jt?),  compel  the  real  defendant  to  pay  the  costs, 
though  he  is  no  party  to  the  record  (^).  And  where  A.  was 
the  tenant  in  possession  of  part  of  the  premises  and  land- 
lord of  the  whole,  and  B.  and  C,  his  tenants  of  other  parts, 
were  mere  paupers,  and  three  ejectments  were  brought  against 
them,  to  which  three  appearances  were  entered,  it  was  con- 
sidered that  the  lessor  of  the  plaintiff,  to  secure  his  costs  of 
the  proceedings  against  the  paupers,  might  have  applied  to 
the  court,  or  a  judge  at  chambers,  to  set  aside,  with  costs, 


(/)  See  the  forms,  Chit.  Forms,  386. 

(g)  Formerly,  in  the  Exehequtr,  a 
subpuma  against  the  casual  ejector  was 
necesiarv,  but  this  is  not  now  requi- 
site. (See  Doe  Fry  v.  Fry,  2  C.  &  M. 
234). 

(ft)  See  as  to  execution  upon  a  rule  of 
court,  /ost.  Book  IV,  Part  I.  Ch.  33,  title 
"  Motions  and  Rules  : "  and  see  a  form  of 
fi.fa.  against  the  lessor  of  the  plaintiff  on 
the  consent  rule  for  costs  after  a  nonsuit 
on  the  merits.  Chit.  Forms,  388;  of  ca.  sa. 
for  same,  Id.  389 :  oi  fi.fa.  for  same  after 
verdict  for  defendant,  Id.  380  ;  of  ca.  sa. 


for  same  after  verdict  for  defendant.  Id. 
39  . 

(i)  See  the  form,  Chit  Forms,  386. 

(k)  Run.  Eiect.  416. 

(l)  Doe  Fry'v.  Fry,  2  Dowl.  265;  2  C.  & 
M.  2.34,  S.  C. 

(m)  Doe  Prior  v.  Salter,  3  Taunt.  485. 

(m)  Doe  Payne  v.  Grundy,  2  D.  &  R. 
437;  1  B.  &  C.284,  S.C;  see  Doe  v.  Ford, 
2  Smith,  407. 

(0)  Harr.  L.  &  T.  86.5. 

ip)  Haytvai-d  v.  Grffard,  6  Dowl.  699:  4 
M.  &  W.  194,  S.  C. 

iq)  Doe  Masters  v.  Grey,  10  B.  &  C.  615. 


I 
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the  appearances  and  pleas,  and  for  the  lessor  to  be  at  liberty     chav.  j. 

to  sign  judgment  against  the  casual  ejectors,  unless  the  land- ^^\,' 

lord  would  come  in  and  defend  as  landlord  for  the  premises  in 
possession  of  his  tenants,  the  two  paupers;  or  (as  A.,  the 
landlord,  was  one  of  the  parties  served  with  the  ejectment) 
that  the  lessor  of  the  plaintiff  might  have  obtained  a  consoli- 
dation rule,  that  the  ejectments  brought  against  the  tenants 
should  have  abided  the  event  of  the  verdict  in  the  action 
against  the  landlord ;  taking  care  to  have  incorporated  with 
such  iiile  that  A.  (the  landlord)  should  pay  the  costs  of  those 
ejectments  brought  against  the  tenants,  in  the  event  of  such 
verdict  being  in  favour  of  the  lessor  of  the  plaintiff  (r).  In 
the  same  case  A.,  (the  landlord  of  the  whole  and  tenant  of 
part),  instead  of  entering  into  the  landlord's  rule,  obtained  a 
rule  for  the  consolidation  of  the  three  actions,  and  that  the 
ejectment  against  his  tenant  B.  should  abide  the  event  of  the 
ejectment  against  his  tenant  C;  the  ejectment  was  tried,  and 
the  lessor  of  the  jDlaintiff  obtained  a  judgment  against  C,  and 
took  possession  of  all  the  premises,  and  the  court  compelled 
A.  (the  landlord)  to  pay  the  costs  of  tliat  ejectment;  but  the 
lessor  of  the  plaintiff  was  compelled  to  pay  his  own  costs  of  the 
application (s).  And  in  Berkeley  v.  Dimery{t),  Lord  Tenterden 
said,  "  That  in  an  ejectment  the  tenant  in  possession  must  be 
sued ;  and  the  court  will  not  permit  a  person  to  put  a  mere 
pauper  into  possession  merely  to  evade  the  costs." 

So,  on  the  other  hand,  if  a  stranger  carry  on  a  suit  in  the 
name  of  another,  who  has  title,  and  yet  is  so  poor  that  he  cannot 
pay  the  costs ;  in  case  he  fail,  the  court,  on  aftidavit  of  the 
circumstances,  will  order  the  person  who  carried  on  the  suit 
to  pay  costs  to  the  defendant  (««).  And  see  as  to  compelling 
security  for  costs  in  general,  ante,  754,  and  post.  Book  IV, 
Part  I.  Ch.  11. 

12.  The  Judgment. 

If  a  verdict  have  been  given,  let  the  prevailing  party  get  the  12.  The  Judg- 
record  of  Nisi  Prius  from  the  associate,  and,  in  town  causes,  in-  ™^"''' 
dorse  the  postea  on  it,  as  directed  Vol.  I.  328  {v).  If  the  ver- 
dict be  not  set  aside,  or  the  judgment  arrested,  within  the  time, 
allowed  for  that  purpose  {x),  then,  if  the  verdict  be  for  plaintiff, 
'proceed  to  tax  costs,  as  directed  post.  Book  IV.  Part  I.  Ch.  81, 
title  "  Costs,"  and  sign  final  judgment,  as  directed  Vol.  I.  383. 
If  the  verdict  be  for  the  defendant,  or  plaintiff  be  nonsuit,  costs 
are  taxed  upon  the  consent  rule,  as  mentioned  ante,  761  (y). 

(r)  Thrustmit  v.  Shenton,    10  B.  &  C.  and  ouster,   Chit   Forms,  381;    and  of 

110;  5  Man.  &  Ry.  443.  judgment  against  casual  ejector  and  writ 

(s)  Ibid.  of  possession,  in  such  a  case.  Id.  367,  368; 

(t)  lo  B.  &  C.  113,  n.  o£ postea  and  judgment,  &c.,  upon  a  non- 

(u)  Runn.  Eject.  417-  suit  for  any  other  cause.  Id.  383 ;  o( postea 

iv)  See   the   references  to  the   forms,  and  judgment,  &c.,  upon  verdict  for  de- 

infra,  fendant,  Id.  383,  385;  of  postea  on  verdict 

(r)  See  Vol.  I.  331.  for   plaintiff.    Id.    382;    and   judgment 

(y)  See  also,  upon  this  subject,  Worral  thereon.  Id.  384;  of /josfea  where  jury  find 

V.  Bent,  2  Str.  835:  Fisher  v.  Hughes,  Id.  against  one  defendant,  and  for  another  by 

!M»8:  Morres  V.  Barrp,   Id.  1180:  Far/- v.  reason  of  his  not  confessing  lease,  entry, 

Denn,  1  Burr.  362:  Deckrow  v.  Jenkins,  andouster,  Id.  383;  and  judgment  thereon, 

Cro.  Car.  178:  Taylor  v.  Wilbore,  Cro.  El.  Id.  385;  of  postea  where  a  moietv  only  is 

7G8:  Co.  Lit.  285:  England  v.  Slade,  4  T.  recovered.  Id.  382;  and  judgment  thereon, 

R.  683:  Lindsey  v.   Clarke,   5  Mod.  285.  Id.  384;  of  postea  where  part  is  found  for 

See  the  form  of  postea,  upon  a  nonsuit,  plaintiff'  and  part  for  defendant,  Id.  333; 

for  defendant's  not  confessing  lease,  entry,  and  of  judgment  thereon.  Id.  385. 


Book  mi. 
Faut  I. 

After  Certifi- 
fatt'  for  ini- 
iMtHiiate  lOxe- 
eution. 


Ejectment,  in  ordinary  Cases. 

It  may  be  o])scrvcd,  that  if  the  judge  who  tried  tlic  eause 
certifies  only  under  the  UG.4l6^\  W.  4,  c.  70,  s.  38(c),  tluit 
a  writ  of  possession  ought  to  issue  immediately,  and  such  writ 
he  issued  aceordingly,  the  costs  are  taxed,  and  the  judgment 
is,  in  general,  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  issued.  The  1  W.  4,  c.  7,  however, 
(which,  l)y  sect.  5,  does  not  destroy  the  above  provision  of  the 
11  G.  4  i5)-  1  W.  4,  c.  70),  allows  the  judge  w^ho  tried  the  cause 
to  certify,  on  the  ])ack  of  the  record,  before  the  end  of  the  sit- 
tings or  assizes,  tliat  execution  ought  to  issue  forthwith,  or  at 
some  future  day,  and  subject  or  not  to  any  qualification  or 
condition;  and  if  the  judge  certifies  under  this  act,  the  costs 
may  be  taxed,  and  judgment  hi^wqA  forthwith ;  and  execution 
may  be  issued  forthwith  or  afterwards,  according  to  the  certi- 
ficate, on  any  day  in  vacation  or  term ;  and  the  postea,  with 
such  certificate  as  a  part  thereof,  must  be  entered  of  record  as 
of  the  day  on  which  the  judgment  was  signed ;  but  the  party 
entitled  to  such  judgment  may,  if  he  chooses,  postpone  signing 
it(a). 


What  may  be 


13.  Error, 

The  proceedings  upon  a  writ  of  error  on  a  judgment  in 
ejectment  are  the  same  (with  one  or  tw^o  exceptions)  as  in 
other  cases.     Bail  is  required  where  the  defendant  brings  a  , 
writ  of  error  after  verdict  for  the  plaintiff  (6)  ;  and  the  recog- 
nisance is  taken  for  the  amount  of  double  the  yearly  value, 
and  double  the  costs  of  the  ejectment (c).     The  recognisance  : 
must  be  given,  although  the  defendant  has  already  put  in  and 
justified  bail  under  1  G.  4,  c.  87 (d).     Putting  in  and  perfect-  , 
ing  bail  in  error  will  discharge  the  recognisance  given  under  | 
s.  3  (not  to  commit  waste)  (e).     It  is  not  necessary  that  the  ' 
plaintiff  in  error  should  join  in  the  recognisance;  or,  if  he  do, 
he  cannot  be  examined  as  to  his  sufficiency  (/). 

As  the  casual  ejector  cannot  bring  error, 
nominal  person,  that  writ  can  only  be  brought  after  the 
defendant  has  appeared  and  confessed  lease,  entry,  and 
ouster (^);  even  if  the  landlord  be  permitted  to  defend,  a 
writ  of  error  cannot  issue  in  the  name  of  the  casual  ejector. 
But  if  a  writ  of  error,  coram  nobis,  is  sued  out  in  the  name  of 
the  casual  ejector,  it  must  be  taken  to  be  sued  out  at  the  in- 
stance of  a  proper  party,  until  it  is  set  aside  (A).  And,  on 
a  writ  of  error  from  an  inferior  court,  in  the  name  of  the 
casual  ejector,  the  court  wdll  not  order  a  nonpros  to  be  entered, 
though  his  release  of  errors  be  shewn,  because  inferior  courts 
are  not  competent  to  proceed  by  the  consent  rule(i). 

The  death  of  the  nominal  plaintiff  cannot  be  assigned  for 


being  a  mere 


(z)  Post,  765. 

(a)  See  Vol.  I.  331. 

(b)  16  &  17  C.  2,  c.  8,  s.  3. 

(f)  Keene  Byron    v.   Deardon,   8  East, 
298:  Thomas  v,  Goodtitle,  4  Burr.  2501. 
.  (d)  Roe  V.  Moo)-e,  7  Bing.  124 ;  4  Moo.  & 
P.  761. 

(e)  1  G-.  4,  c.  87,  s.  3, 

(/)  Keene  v.  Deardon,  8  East,  298,  By 
the  6  G.  4,  c.  96,  s.  1,  bail  in  error  is  now 
requisite  in  all  personal  actions,  after 
judgment  by  default  or  on  demurrer,  as 


well  as  after  verdict,  unless  the  court  or  a 
judge  will  by  special  order  dispense  with 
the  same;  which  they  will  not  do  unless 
substantial  ground  of  error  be  shewn. 
( Wadsworth  v.  Gibson,  4  Bing.  572;  1  Moo. 
&  P.  501,  S.  C.)  But  an  ejectment,  being 
a  mixed  and  not  a  personal  action,  does 
not,  it  seems,  come  within  this  enactment. 

(g)  2  Sellon,  205:  George  v.  Wisdom, 
2  Burr.  757. 

{h)  Doe  Faithful  v.  Roe,  7  Dowl.  718. 

(i)  Runn.  Eject.  421. 


Execution,  765 

error (2);  nor  can  a  defendant  in  ejectment  assign  for  error,     Chap.  ]. 
that,  being  an  infant,  he  appeared  by  attorney  (j).     And  it  _^^fIllL_ 
seems  that  nothing  can  be  assigned  for  error,  that  would  make  assigned  for 
it  necessary  to  go  again  into  the  title  of  the  premises  (^■).  ^'"^"'^' 
The  omission  of  the  parish  is  not  error  (/). 

When  the  plaintiff  obtains  judgment,  and  the  defendant  Effect  of,  ou 
brings  a  writ  of  error,  the  plaintiff"  cannot  sue  out  execution 
until  the  writ  of  error  be  determined  (m);  provided  bail  in 
error  be  put  in  and  perfected  when  necessary,  within  the  time 
limited  for  that  purpose.     But  where  the  defendant  below, 
pending  a  writ  of  error  brought  by  him,  brought  a  new  eject- 
ment to  recover  the  same  premises,  the  court  would  not  allow 
him  to  proceed  in  the  new  action  until  he  quitted  possession, 
or  the  tenants  had  attorned  to  the  lessor  of  the  plaintiff'  in  the 
former  action  (?z).     Also,  where  a  defendant  brought  a  writ  of  Rule  not  to 
error,  the  court  obliged  him  to  enter  into  a  rule  not  to  commit  ^^^''^ 
waste  pending  the  writ(o). 

And,  by  the  16  &)  17  C.  2,  c.  8,  s.  4,  if  upon  error  brought  the  Remedy  for 
judgment  be  affirmed,  or  the  plaintiff  discontinue  or  be  non-  and^rfamages'^ 
suit,  the  court  from  which  execution  should  issue,  shall  award  pending 
a  writ  to  inquire  as  well  of  the  mesne  profits,  as  of  the  damages  Error, 
by  any  waste  committed  after  the  first  judgment  in  the  eject- 
ment; and  upon  the  return  thereof,  judgment  shall  be  given 
and  execution  awarded  for  such  mesne  profits  and  damages, 
and  also  for  costs  of  suit.     The  bail  in  error  are  also  made 
liable  for  these  mesne  profits,  damages,  and  costs;  (^Id.  s.  3); 
but  no  action  can  be  brought  for  them  against  the  bail,  until 
their  amount  have  been  first  ascertained  upon  a  writ  of  in- 
quiry, as  above  directed (j9). 

14.  Execution. 

Formerly,  the  execution  could  not,  in  any  case,  issue  out  14.  Execution. 
of  this  court  until  final  judgment  was  obtained;  but  now,  if 
the  judge  who  tried  the  cause  shall  think  fit  to  certify  that  writ  of  Pos- 
possession  should  be  immediately  obtained,  a  writ  may  issue  ac-  session  may  be 
eordingly.  This  is  provided  for  by  the  11  G.  4^1  W.  4,  c.  70,  ^''''"^  ' 
?.  88,  which  enacts,  "  that,  when  a  verdict  is  given  for  plaintiff, 
or  he  is  nonsuited  for  want  of  defendant's  not  confessing  lease, 
entry,  or  ouster,  the  judge  before  whom  the  cause  was  tried  may 
certify  {q)  his  opinion  on  the  back  of  the  record,  that  a  writ  of 
possession  ought  to  issue  immediately,  and,  upon  such  certificate, 
a  writ  of  possession  (r)  may  be  issued  forthwith ;  and  the  costs 
may  be  taxed,  and  judgment  signed  and  executed  afterwards, 
it  the  usual  time,  as   if  no  such  writ  had  issued ;  provided 
that  such  writ,  instead  of  reciting  a  recovery  by  judgment,  in 
|the  form  now  in  use,  shall  recite  shortly  that  the  cause  came 
pn  for  trial  at  Nisi  Prius,  at  such  a  time  and  place,  and  be- 
|x)re  such  a  judge,  (naming  the  time,  place,  and  judge),  and 
|;hat  thereupon  the  said  judge  certified   his  opinion,  that  a 
vrit  of  possession  ought  to  issue  immediately."     If  the  lessor 

(t)  Moore  v.  Goodrlght,  2  Str.  SfW.  (m)  Jones  v.  Edwards,  2  Str.  1241. 

(j)  Ante,  Vol.  I.  350.     See  form  of  as-  {n)  Fenwick  v.  Grosvenor,  1  Salk.  258. 

ignment  of  error  in  ejectment  and  join-  (o)  Wharod  v.  Smart,  3  Burr.  1823. 

ier,  10  Went.  1,3.  (/;)  Doe  v.  Reynold'},  1  M.  &  Sel.  247. 

(k)  Wilkes  v.  Jorden,  Hobart,  5.  (q)  See  form.  Chit.  Forms,  381. 

(0  See  Doe  v.  Gunning,  2  Nev.  &  P.  26.  (r)  See  form  of  writ,  Chit.  Forms,  3[)1. 


(jf) 


HUOK   lit. 

Part  i. 


Alias,  &c., 
habere  facias 
where  Posses 
sion  has  not 
been  com- 
pletely given 
tinder  it. 


Execution  fav 

Plaintitrs 

Costs. 

Execution  for 

Defendant's 

(Josts. 


Ejectment,  in  ordinary  Cases. 

of"  the  j)ljiintiff  be  nonsuited  for  want  of  the  defendant's  con- 
fessing- lease,  entry,  and  onster,  the  judge  will  not,  it  seeni.s, 
grant  a  certificate  under  this  statute  to  give  immediate  pos- 
session, unless  an  affidavit,  stating  the  circumsttances  of  the 
ciLse,  l)e  laid  before  him.  And,/>er  Taunton,  J.,  "  Under  this 
act  of  parliament,  there  does  not  ai)pear  to  be  any  discretion 
in  the  judge,  as  to  the  time  when  the  possession  shall  be  de- 
livered :  we  must  either  grant  a  certificate  to  enable  the  lessor 
of  the  plaintiff  to  get  into  immediate  possession,  or  the  case 
must  take  its  regular  course"  {s).  This  statute,  it  will  be  ob- 
served, empowers  the  judge  only  to  certify,  that  a  writ  of  pos- 
session may  be  issued  immediately,  but  does  not  allow  of  such 
certificate  as  to  a  writ  of  execution  for  the  costs  or  damages 
(if  any)  ;  and  unless  the  judge  certifies  under  the  1  W,  4,  c.  7, 
s.  2,  noticed  ante,  Vol.  I.  831,  397,  as  it  seems  he  may  do,  tliat 
execution  ought  to  issue  for  them,  the  party  must  wait  the 
ordinary  and  regular  time  before  issuing  it.  If  the  judge  does 
not  grant  his  certificate,  allowing  the  issuing  of  a  writ  of  pos- 
session, then  it  cannot  be  issued  until  final  judgment  is  signed 
in  the  ordinary  course  (?). 

If  the  writ  o^  habere  facias  possessionem  he  not  executed,  then, 
upon  the  return  of  it,  you  may  sue  out  an  alias  S^c.  (u).  But 
if  possession  be  once  completely  given  under  it,  the  plaintiff  can- 
not sue  out  another  writ  of  possession,  although  he  be  disturbed 
in  his  possession  by  the  same  defendant,  and  although  the 
sheriff  have  not  yet  returned  the  writ ;  otherwise  the  plain- 
tiff, by  omitting  to  call  on  the  sheriff  to  return  the  \vrit, 
might  retain  the  right  of  suing  out  a  new  writ  of  habere  facias 
possessionem  as  a  remedy  for  any  trespass  which  the  defendant 
might  commit  within  twenty  years  next  after  the  date  of  the 
judgment  (x).  In  such  a  case,  however,  if  the  disturbance 
took  place  recently  after  the  possession  delivered,  it  is  proba- 
ble that  the  court,  upon  application,  would  punish  the  de- 
fendant by  attachment  (y). 

The  plaintiff  may  have  a  separate  w  rit  oifl.fa.  or  ca.  sa.  for 
the  costs  (0) ;  or  he  may  have  the  ft.  fa.  or  ca.  sa.  added  to 
the  habere  facias  possessionem  in  the  same  writ  («). 

The  defendant,  may  now,  it  would  seem,  have  a  writ  of 
execution  upon  the  consent  rule  for  his  costs,  if  he  have  a  ver- 
dict, or  the  plaintiff  be  nonprossed  or  nonsuit ;  or  he  may  pro- 
ceed by  attachment  {b). 


(s)  Doe  Williamson  v.  Dawson,  4  C.  & 
P.  589.  Where  the  judge  is  of  opinion 
that  some  time  ought  to  elapse  before 
possession  is  taken,  he  will  grant  the  cer- 
tificate on  an  undertaking  by  the  lessor 
of  the  plaintiff  not  to  enforce  it  before 
the  expiration  of  a  certain  period :  {Doe 
Packer  v.  Hilliard,  5  C.  &  P.  132):  sed 
qtuBre  if  such  certificate  might  not  be 
granted  under  the  1  W.  4,  c.  7,  s.  2,  ante, 
Vol.  I.  331,  for  the  execution,  at  any 
time ;  the  provisions  of  such  act  being,  as 
it  seems,  cumulative.  But  see  Rose,  on 
Evid.  4th  ed.  172.  See  form  of  certificate, 
Chit.  Forms,  ,381 ;  and  see  Id.  for  a  form 
of  the  affidavit  to  procure  it.  See  also  a 
form  of  certificate  under  the  1  W.4,  c.  7» 
Id.  101. 

(t)  See  forms  of  a  writ  upon  a  single 
demise,  Chit.  Forms,  390 ;  upon  a  double 
demise,  Id.  390,  391. 


(m)  Molineux  v.  Fulgam,  Palm.  289  :  see 
Lessee  of  Massey  v.  Ejector,  1  Jones,  Rep. 
Exch.  Ir.  457:  Lessee  of  Linehan  v.  Antony, 
Batty  Rep.,  Q.  B.  Ir.  4.5.3. 

(x)  Doe  Pate  v.  Roe,  1  Taunt.  55  :  over- 
ruling Radcliffe  v.  Tate,  1  Keb.  779 :  and 
semble,  also  overruling  Kingsdale  v.  Mann, 
6  Mod.  27;  1  Salk.  321,  S.C.:  and  nar- 
rowing the  doctrine  la'd  down  in  Tidd, 
9th  ed.  1247.  (See  Doe  v.  Mirehouse,  2 
Dowl.  200). 

(y)  See  Davies  d.  Povey  v.  Doe,  2  W.  BL 
892. 

(s)  See  the  form,  Chit.  Forms,  393. 

(a)  See  the  forms  of  writ  of  possession 
and  ^. /a.  for  costs,  in  same  writ.  Chit. 
Forms,  393 ;  the  like,  with  ca.  sa..  Id  .394. 

(b)  Ante,']Q\.  Seetheformsof  ^./a.  and 
ca.  sa.  for  the  defendant's  costs  in  eject- 
ment, Chit.  Forms,  387  to  389. 


-  Execution. — Habere  Facias.  7^7 

It  would  seem  that  the  3  S^  4  W.  4,  c.  67,  s.  2,  allowing  writs     Chap.  i. 
of  execution  to  be  tested  on  the  day  on  which  the  same  are  is-      Sect.  i. 


sued,  and  to  be  made  returnable  immediately  after  the  execu-  Teste,  and 
tion  thereof,  is  not  applicable  to  writs  of  execution  in  an  ac-  ^^t""i  of. 
tion  of  ejectment,  because  that  act  was  passed  to  amend  the 
Uniformity  of  Process  Act,  within  which  the  action  of  eject- 
ment is  not  included ;  the  point,  however,  is  not  yet  settled. 

After  verdict  and  judgment,  where  the  landlord  defends,  ex-  Leave  of 
ecution  may  be  issued  against  him  without  any  further  order  ^^^g^^ '^" 
of  the  court :  but,  when  the  landlord  is  admitted  to  defend, 
and  judgment  is  entered  against  the  casual  ejector,  with  a 
stay  of  execution  until  further  order,  and  the  landlord  does 
not  appear  at  the  trial,  and  the  judge  does  not  certify  under 
the  IIG.  4.5^1  W.  4,  c.  70,  s.  38,  or  1  W.  4,  c.  7,  the  lessor, 
before  he  takes  out  execution,  must  move  the  court  for  leave 
to  do  so,  and  the  rule  is  not  absolute  in  the  first  instance  (c). 
In  such  a  case,  a  writ  of  error  brought  by  the  landlord  may 
be  shewn  for  cause,  and  will  be  a  sufficient  reason  against 
taking  out  execution ;  but,  if  the  landlord  omit  the  oppor- 
tunity of  shewing  it  for  cause,  the  execution  is  regular,  and 
cannot  be  set  aside  {d). 

In  order  to  sue  out  the  writ,  engi^oss  it  oit parchment;  get  it  Habere  Fa- 
scaled;  at  the  time  you  get  the  writ  sealed^  you  must  produce  to  ^la^,  how  sued 
the  sealer  of  the  writs  the  postea  and  judgment  paper  {e) ;  and 
the  judge's  certificate  for  immediate  execution^  if  any.  There 
is  no  occasion  for  any  praecipe  for  the  writ  (/),  nor  need  it  he 
signed  (^g).  Leave  the  writ  at  the  sheriff^ s  office,  and  get  a  war- 
rant on  it;  give  the  warrant  to  the  officer,  and  he  will  execute  the 
writ,  hy  putting  the  lessor  of  the  plaintiff ,  or  some  person  on  his 
behalf  into  possession,  upon  the  premises  being  shewn  to  him. 
The  legal  fiction  of  relation  to  the  teste  of  the  writ  is  to  be  sup- 
ported in  the  maintenance  of  a  writ  of  habere  facias  possessio- 
nem (h).  Therefore,  if  tested  on  the  last  day  of  the  preced- 
ing term,  it  may  be  sued  out,  though  the  lessor  of  the  plain- 
tiff be  since  dead.  In  an  ejectment  against  a. feme  sole,  who 
married  before  trial,  and  a  verdict  and  judgment  v;ere  obtained 
against  her  by  her  original  name,  it  was  held,  that  it  was  not 
irregular  to  issue  an  habere  facias  possessionetn  and  fi.  fa.  against 
her  by  the  same  name,  though  the  fi.  fa.  was  inoperative  («*). 

The  officer,  if  necessary,  may  break  open  doors,  in  order  to  Howexe- 
execute  an  habere  facias  possessionem,  if  the  possession  be  not  ^"^^• 
quietly  given  up ;  or  he  may  take  the  posse  comitatus  with 
him,  if  he  fear  violence  (^).     And  after  he  has  got  admission, 
he  may  remove  all  persons,  goods,  &c.,  from  off  the  premises 
before  he  gives  possession  (^).     If  there  be  several  tenements,  where  there 
in  the  possession  of  several  tenants,  the  officer  must  give  pos-  ?J^  '^"^^^fis 
session  of  each  separately;  the  delivery  of  the  possession  of 
one  tenement  in  the  name  of  all,  is  not  sufficient  (w) ;  but  if 
the  several  tenements  be  in  possession  of  one  tenant,  and  in- 

(t)  Ante,  753.  Qucere  as  to  the  effect  of  the  3  &  4  W.  4, 

(d)  See  Doe  Roberts  v.  Cribhs,  1    Chit.    c.  67,  s.  2. 

Rep.  47:  Doe  Simons  v.  Masters,  Id.  233.  (i)  Doe  Taggart  v.  Butcher,  3  M.  &  Seh 

(e)  R.  H.,  2  W.  4,  r.  75:  R.  H.,  2  &  3    557. 

G.  4:  ante.  Vol.  I.  420,  421.  {k)  5  Co.  91  b :  Vol.  I.  408,  409, 

(/)  R.  H.,  2  W.  4,  r.  76.  (I)  Upton  Sf  Wells'  case,  1  Leon.  145. 

ig)  Id.  r.  75.  (m)  2  RO.  Abr.  180:  2  Sellon,  203. 

(h)  Due  Beyer  v.   Roe,  4  Burr.    1970. 
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Ejectment,  in  ordinary  Cases. 

cludod  ill  the  same  action,  po.sscHsion  of  one  in  the  name  of 
the  wliole  will  l)e  .sufficient.  If  he  give  ])OH«eHHion  of  more 
than  lie  ought,  the  court  afterwanlH,  uj)oii  ap])lication,  will 
order  it  to  he  restored (w).  Tlius,  where  an  cyectment  was 
brought  hy  a  tenant  in  common,  to  recover  five-eighths  of  a 
cottage,  and  the  sheriff,  in  execution  of  the  writ  of  possession, 
turned  the  tenant  in  possession  out  of  the  cottage  altogether, 
the  court,  ujion  aj)])licati()n,  granted  a  rule  upon  the  sheriff 
and  the  lessor  of  the  plaintiff,  requiring  them  to  restore  the 
tenant  to  the  possession  of  three-eighths  of  the  premises (o). 
Where,  in  ejectment  by  a  landlord  against  his  tenant,  who  had 
holden  over,  the  crops  upon  the  lands,  when  seized  under  the 
writ  of  possession,  were  more  than  sufficient  to  pay  the  arrears 
of  rent,  &c. ;  yet  the  Court  of  Common  Pleas  refused  to  order 
the  landlord  to  pay  over  the  sur])lus  to  the  tenant (/>). 

It  is  the  practice  for  the  lessor  of  the  plaintift'  to  give  the 
sheriff  security,  to  indemnify  him  from  the  defendant,  and 
then  for  the  sheriff"  to  give  the  lessor  execution  for  what 
he  demands  (5'). 

If  the  yearly  value  of  the  premises  do  not  exceed  100/., 
the  sheriff"  is  entitled  to  a  poundage  of  \2d.  in  every  20^. ;  but 
if  it  exceed  100/.,  then  to  Qd.  for  every  20^.  above  that 
sum(r). 

The  tenant  or  tenants  in  possession,  however,  in  order  to 
save  the  expense  of  executing  a  writ  of  possession,  may  attorn 
to  the  lessor  of  the  i)laintiff(5).  Let  this  attornment  be  writ- 
ten upon  unstamped  paper,  and  signed  by  the  tenants  in  the 
presence  of  a  witness. 

It  should  also  be  observed,  that  the  plaintiff  having  judg- 
ment to  recover  his  term,  may,  it  seems,  if  he  can  do  so  with- 
out force,  enter  without  suing  forth  a  writ  of  possession  ;  for, 
where  the  land  recovered  is  certain,  the  recoverer  may,  with- 
out force,  enter  at  his  own  peril;  and  the  assistance  of  the 
sheriff  is  only  to  j^reserve  the  peace  (^). 

A  judgment  in  an  action  of  ejectment  in  an  inferior  juris- 
diction is  not  within  the  meaning  of  the  19  6^.  .3,  c.  70,  5.  11 ; 
and  if,  therefore,  the  defendant  leaves  the  jurisdiction,  the 
judgment  cannot  be  removed,  into  a  superior  court  for  the 
purpose  of  execution  (m). 


15.  Restitu- 
tion. 

Writ  of. 
Order  for. 


15.  Restitution. 

A  writ  of  restitution  may  be  awarded  when  the  judgment 
is  reversed  (^). 

A  writ  01  restitution  does  not  lie  to  obtain  re-possession  of 
premises  obtained  possession  of  under  a  writ  of  habere  facias 
possessionem  which  has  been  set  aside;  but  the  court  in 
such   a   case  will   nevertheless    award    possession   to   be   re- 


1 


(m)  Connor  v.  West,  5  Burr.  2673:  Runn. 
Eject.  432. 

(o)  Doe  Saul  v.  Dawson,  3  Wils.  49. 

(p)  Doe  Upton  v.  Withenvick,  3  Bing. 
11;  10  Moore,  2(J7,  S.  C. 

(q)  Runn.  Eject.  434:  Harr.  L.  &  T. 
867- 

(»•)  3  G.  1,  c.  15,  s,  16  :  see  ante.  Vol. 
I.  416. 

(s)  See    form   of    attornment.    Chit 


Forms,  395, 

(t)  Run.  Eject.  424:  2Sellon,121:  ante, 
731 ,  732.  But  in  Doe  Stephens  v.  Lord, 
Q.  B., 25th  Nov.  1837,  Patteson,  J.,  doubted 
the  correctness  of  this  position.  (6  Dowi. 
256;  2  Nev.  &  P.  606). 

(m)  Doe  Stanfield  v.  Sh'pley,  2  Dow). 
408. 

(.t)  2  Lil.  Pr.  Reg.  777.  See  form,  Chit. 
Forms,  125. 
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Restitution. — Scire  Facias.  7^9 

stored  (^).      Where  a  judgment  irregularly  obtained   was   set      Chap.  i. 
aside,  and  the  possession  that  had  been  given  upon  the  execu-      ^^^-  ^ 
tion  ordered  to  be  restored ;  but  from  the  lessor  of  the  plain- 
tiff, who  held  the  possession,  having  absconded,  the  rule  he- 
same  ineffectual — restitution  was  awarded  (5;). 

The  order  to  restore  possession  on  setting  aside  judgment  The  Order 
should  be  directed  in  the  first  instance  to  the  lessor  of  the  reSed^to^the 
plaintiff.      In  a  late  case,  where  the  defendant  obtained   a  Lessor  of  the 
judge's  order,  setting  aside  a  judgment  irregularly  obtained,  Pi^"^'^- 
ind  commanding  the  sheriff  to  restore  possession,  the  court 
beld,  that  the  order  should  have  been  on  the  lessor  of  the 
plaintiff  and  not  on  the  sheriff,  and  set  aside  writs  of  resti- 
tution sued  out  on  the  order,  together  with  so  much  of  the 
Drder  as  was  directed  to  the  sheriff  (a). 

16.  Scire  Facias. 

If  the  plaintiff  neglect  to  sue  out  his  execution  for  a  year  I6.  Scire 
md  a  day  after  judgment,  he  must,  in  general,  revive  the  judg-  ^^'^^^s- 
ment,  as  in  other  cases,  else  the  court  will  award  a  restitution  ^d^a  Dav^"^ 
luareerronice  emanavit{h)\  and  when  the  judgment  is  against 
the   casual    ejector  the   terretenant  must    be   joined  in  the 
writ(c). 

If  the  plaintiff  where  he  is  a  real  person^ — but  this  is  rarely  After  the 
3ver  the  case, — die  after  judgment,  his  executors  cannot  take  Death  of  Par- 
ent execution  without  a  scire  facias,  for  they  are  not  par- 
ties to  the  judgment;  though  if  execution  has  been  regu- 
larly issued  out  in  the  lifetime  of  the  testator,  the  sheriff  may 
3xecute  it  after  his  death  ;  because  the  authority  is  from  the 
court,  and  not  from  the  party  (cZ).  If  the  lessor  of  the  plain- 
tiff die  after  the  teste  of  the  writ  of  habere,  but  before  it  is 
actually  sued  out,  it  is  not  necessary  to  revive  the  judg- 
ment by  scire  facias;  and  as  he  is  not  a  party  on  the  record, 
it  seems  no  scire  facias  would  be  necessary  if  he  died  before  the 
^,este  of  the  writ,  although  this  appears  doubtful  (e).  If  a  sole 
iefendant  dies  after  judgment  and  before  execution,  it  has  been 
ioubted  whether  a  scire  facias  is  necessary,  because  the  exe- 
cution is  of  the  land  only,  and  no  new  person  is  charged  (/); 
but  the  safest  course  is  to  sue  out  a  scire  facias  {g).  The  scire 
facias  in  such  a  case  must  be  against  the  terre tenants  of  the 
I'and,  and  not  against  the  executor,  without  naming  him  terre- 
tenant  (A).  And  as  a  scire  facias  for  the  land  must  issue 
igainst  the  terretenants,  whoever  they  may  be,  it  will)  also  be 
lecessary  to  sue  out  another  scire  facias  for  the  costs  against 
he  personal  representative,  unless  he  be  himself  the  terre- 
enant. 

I   If  the  judgment  be  against  a  feme  sole,  who  marries  before  After  Mar 
ixecution,  an  habere  facias  possessionem  should  be  sued  out  in  [jef.^''     ^'" 

(y)  Doe  Stevens  v.  Lord,  6  Dowl.  25fi;  (c)  Wii/iers  v.  Han-fs,  Lord  Raym.  806 : 

Nev.  &  P.  G04;  7  A.  &  E.  (ilO,  S.  C.  Ad.  Eject.  346. 

(s)  2  Sellon,  Pract.  204:  Harr.  L.  &  T.  (d)  Run.  Eject.  429:  Harr.  L.  &  T.  2nd 

38.  ed.  808. 

(a)  Doe  V.  Williams,  2  A.  &  E.  .381;  4  (e)  Doe  Beyer  v.  Roe,  4  Burr.  1970. 

rev.  &  M.  2.59,  S.  C. .-  see  the  notes  in  4        (/)  Per  Holt,  C.  J.,  in  Withers  v.  Harris, 

fev.  &  M.  259.  Lord  Ravm.  806:  sed  vide  Procter  v.  John- 

(b)  Post,  Ch.  3:  Harr.   L.   &  T.  8«8:  sow,  2  Salk.  60(»;  Lord  Raym.  669,  S.  C. 
toe  V.  Lord,  2  Nev.  &  P.  604.    See  the        (g)  Ad.  Eject.  346. 

>nn.  Chit.  Forms,  124.  (h)  2  Sellon,  204. 


70  Ejectment,  in  ordinary  Cases. 

Hook  ni.    tlic  maiden   name  of  tlie  defendant  for  the  land,  and  a  scire 
Part  I.      facias  should  be  issued  against  the  husband  and  wife  for  the 
costs  (^■). 


Sect.  2. 

Proceedings  in  Ejectment,  upon  a  Vacant  Possession. 

Entry  with-  We  have  already  observed,  that  where  a  person  has  a  right 
out  Action,  of  entry,  he  may,  if  the  premises  l)e  unoccupied  and  vacant, 
in  a  peacea})le  manner,  and  without  using  such  force  as  would 
amount  to  a  forcible  entry,  enter  and  take  possession  of  them 
without  bringing  an  ejectment;  though,  in  most  cases,  it  is 
best  to  proceed  by  ejectment  (^). 

Whata vacant  What  u  vacant  Possession. ']  Where  there  is  no  tenant 
PossessioH,  upon  the  premises,  as  observed  in  a  recent  valuable  Work(m), 
a  distinction  must  be  taken  between  cases  where  the  tenant 
has  actually  abandoned  the  possession,  and  where,  although 
he  has  discontinued  to  occupi/  the  premises,  he  has  still  re- 
tained the  virtual  possession  of  them  (w).  In  the  former  case, 
the  landlord  must  proceed  in  the  ejectment  as  upon  a  vacant 
possession  (o)  ;  in  the  latter  case  he  must  proceed  in  the  ordi- 
nary way,  after  having  eflPected  the  best  service  of  the  decla- 
ration in  his  power.  Nice  distinctions  are  drawn  as  to  what 
is  a  vacant  possession.  Where  the  tenant  of  a  house  locked 
it  up,  and  quitted  it,  it  was  held,  that  the  landlord  should 
treat  it  as  a  vacant  possession (/)),  Where  the  lessee  of  a  pub- 
lic-house took  another,  and  removed  his  goods  and  family, 
-  hut  left  beer  in  the  cellar,  it  was  held  that  a  proceeding  as  on 
a  vacant  possession  was  incorrect,  because  the  lessee  still  con- 
tinued in  possession ;  and  a  case  was  mentioned,  where  leaving 
hay  in  a  barn  was  held  to  be  keeping  possession :  it,  however, 
appeared  in  the  latter  case,  that  the  attorney  for  the  plaintiff  ■ 
knew  whither  the  lessee  had  removed,  and  might  have  served 
him  personally,  which  could  not  be  done  on  the  premises.  In 
the  case  of  land,  to  which  there  is  no  house  or  bam,  being 
rented,  if  it  be  known  where  the  tenant  lives,  he  must  be 
served  (^).  Where  a  servant  of  the  deceased  tenant  remains 
in  possession,  the  plaintiff  ought  to  endeavour  to  get  posses- 
sion ;  and,  if  he  resists,  such  servant  may  be  treated  as  tenant, 
and  the  declaration  may  be  served  on  him  as  such ;  and,  if  he 
does  not  resist,  it  seems  that  the  lessor  may  treat  it  as  a 
vacant  possession (r).  Service  on  the  executors  of  the  late 
tenant  in  possession  is  bad,  if  it  does  not  appear  that  they 
were  the  tenants  in  possession  (5).  A  labourer  who  does  not 
pay  rent,  has  been  held  to  be  an  occupier,  on  whom  service 

(A-)  Doe  Taggart  v.  Butcher,  3  M.   &  flfil ;  2  C,  M.  &  R.  42,  S.C,  nom.  Doe 

Selw.  5o7.  Showell  v.   Roe:  Doe  Norman  v.   Roe,  2 

(I)  Ante,  731.  Dowl.  399,  428:  Doe  v.  Roe,  4  Dowl.  173. 

(m)  Mr.  Harrison's  edition  of  Wood-  (p)  Doe  Dnrlintcton  (Lord)  v.  Cock,  4  B. 

fall's  Law  of  Landlord  &  Tenant,  B27.  &  C.  259:  Harr.  L.  &  T.  »27. 

(M)  See   Doe   Hindle  v.   Roe.  R   Dowl.  (<;)  Savage  v.  Dent,  2  Str.  1064. 

303:  Doe  Bwrou's  v.  Roe,  7  Dowl.  32(3.  {r)  Doe  Atkins;  v.  Roe,  2  Chit.  179- 

(0)  See  Doe  Schoveil  v.  Roe,  3  Dowl.  (s)  Doe  Paul  v.  Hurst,  1  Chit.  162. 
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of  an  ejectment  is  good  (^).  Where  the  premises  consisted  of  chap.  i. 
a  mansion,  and  four  small  houses  in  a  yard,  surrounded  by  a  ^^ct.  2. 
wall,  through  which  was  a  door  to  them,  forming  the  only 
means  of  access,  in  one  of  which  small  houses  resided  a  man, 
who  was  permitted  to  live  there  merely  to  take  care  of  them 
and  the  mansion-house,^  the  rest  of  the  messuages  being  vacant, 
the  court  refused  a  motion  to  make  service  on  him  good,  and 
recommended  the  plaintiff  to  affix  a  declaration  on  the  empty 
houses,  and  then  to  move  that  it  should  be  deemed  good 
service  (w). 

The  plaintiff  in  an  ejectment  on  a  vacant  possession  should, 
in  general,  be  more  strict  in  his  proceedings  than  in  a  con- 
tested possession  {x). 

Entry,  Lease,  Ouster,  (^c]  In  order  to  maintain  ejectment  Entry,  Lease, 
on  a  vacant  possession  (y  ),  an  actual  entry  must  first  be  made  0"ster,  &e. 
upon  some  part  of  the  premises  in  question.     This  must  be  By  whom, 
done  either  by  the  lessor  of  the  plaintiff  himself,  or  by  some 
person  authorized  by  him  for  that  purpose  by  a  letter  of  at- 
torney {z).     A  subsequent  authority,  by  a  letter  of  attorney, 
would,  it  seems,  suffice  [a). 

When  the  lessor,  or  his  agent  authorized  by  power  of  at-  How. 
torney,  goes  for  the  purpose  of  making  the  entry,  he  should 
be  accompanied  by  two  friends  ;  and,  having  made  the  entfy 
upon  the  premises,  let  him  there  execute  a  lease  of  them  (pre- 
viously prepared)  to  one  of  his  friends,  and  put  him  imme- 
diately in  possession  ;  the  other  friend  is  then  to  enter  upon 
the  premises,  and  thrust  the  lessee  out ;  whereupon,  this  se- 
cond lessee,  the  ejector,  is  immediately  served  with  a  decla- 
ration in  ejectment,  (also  previously  prepared),  in  which  he  is 
made  defendant,  and  the  other  friend  plaintiff.  All  this 
should  be  done  before  the  first  day  of  the  term ;  otherwise, 
you  cannot  move  for  judgment  during  that  term  {h).  It  may 
be  necessary  to  mention,  that  an  attorney  cannot  be  lessee  in 
this  case  (c). 

If  the  premises  in  question  be  a  house  merely,  and  the  what  a  suffi- 
door  be  locked,  in  such  a  case,  getting  upon  the  threshold  of  ^^^'^^  Entry, 
the  door,  and  putting  his  finger  into  the  key-hole,  will  be  a 
sufficient  entry  upon  the  part  of  the  lessor  or  his  attorney,  if 
none  better  can  be  made  without  force.  Where  there  was  no 
j  key-hole,  laying  hold  of  an  iron  bar  attached  to  the  door  was 
iheld  sufficient  (c?). 

Judgment r\  In  this  action  of  ejectment  upon  a  vacant  pos-  judgment, 
i  session,  no  person  claiming  title  can  be  let  in  to  defend,  but 

i 

i     (t)  Gulliver  v.  Smith,  2  Ld.  Ken.  511.  (a)  See  Co.  Lit.  245.  a.,  258.  a.:  Fitchet 

(w)  1  Tidd's  Prac.  443.    See  the  above  v.  Adams,  2  Str.  1128,  where  it  was  held, 

cases  collected  in  Harr.  L.  &  T.  827.  that  a  subsequent  assent  before  the  day  of 

ix)  See  Anon.  2  Chit.    Rep.   188.      In  the  demise  was  sufficient  without  deed  or 

ithat  case,  the  plaintiff,  having  obtained  writing  to  take  advantage  of  a  condition. 

Judgment,  neglected   to  take  away   the  {Maclean  v.   Dunn,  1   Moo.  &  P.  770;  4 

rule  until  after  two  days  after  the  term  Bing.  722,  S.  C.) 

in  which  the  judgment  was  obtained;  and  (6)  See  form  of  lease.  Chit.  Forms,  396; 

the  court  refused  to  assist  him  in  the  next  of  declaration  and  notice  to  appear.  Id. 

term.  397. 

(t/)  As  to  what  is,  see  ante,  770.  («.■)  R.  M.,  1654,  s.  1 :  Hawkins  v.  Mag- 

(z)  See  form  of  letter  of  attorney,  Chit,  nell,  2  Doug.  466:  Vol.  I.  p.  48. 

Forms,  3<Hi;    and  of  affidavit  of  execu-  (rf)  Doe  Frith  v.  Roe,  2  Dowl.  4ol. 

lion  of.  In. 

VOL.  II.  G- 


772 


Ejectment  for  Non-payment  of  Rent. 


liUOK  MI. 

Pakt  I. 


he  tliat  can  first  seal  a  lease  upon  the  premises  must  obtainf 
possession  {e) ;  and  })ersons  liaving  any  claim  or  title  to  them 
must  have  recourse  to  their  action.  Consequently,  the  lessor 
of  the  ])laintiff"  may  immediately  proceed  to  judgment  against 
the  defendant.  For  this  j)urpose,  make  an  aMdavit  of  the 
enUy,  lease,  and  ouster y  and  of  the  service  of  the  declaration  and 
notice  (f);  annex  to  it  the  letter  of  the  attorney ,  the  lease  y  and  a 
copy  of  the  declaration  and  notice  ;  and  let  the  affidavit  he  swo7^ 
before  a  judge  or  a  commissioner.  Indorse  it  "  to  move  for 
judgment  against  the  defendant,'  and,  get  it  signed  hy  cmmsel; 
draw  up  the  rule,  and  proceed  to  sign  judgment  as  directed 
ante,  722/  then  sue  out  execution  (g).  If  the  lease  were  exe- 
cuted hy  power  of  attorney,  there  must  also  he  an  affi,davit  of  the 
execution  of  such  power  Qi).  In  the  Common  Pleas  the  affidavit 
of  the  entry,  lease,  and  ouster,  S)C.,  is  unnecessary ;  and  in  that 
court  the  practice  is  for  the  plaintiff,  at  first,  to  give  a  rule  to 
plead,  as  in  ordinary  cases,  and  at  the  expiration  of  the  time  for 
pleading,  if  there  he  no  appearance  and  plea,  he  may  sign  judg- 
ment. 

See  Stat.  11  G.  2,  c.  19,  s.  16,  &^  57  G.  3,  c.  52,  which  give 
a  power  to  two  justices  of  peace,  when  premises  are  deserted 
by  a  tenant,  and  no  sufficient  distress  is  to  be  found  upon 
them  to  answer  the  arrears  of  rent,  to  give  possession  of  them 
to  the  landlord  (z). 


Sect.  3. 


Proceedings  in  Ejectment  hy  Landlord,  for  Forfeiture  hy  Non- 
payment of  Rent  (k). 


1.  Where   there  is    a    sufficient 

Distress    upon    the    Pre- 
mises, 772. 

2.  Where  there  is  not  a  sufficient 

Distress    upon    the    Pre- 
mises. 

Statute  relating  to,  774. 

Search  for  Distress,  id. 


Declaration,  and  Service  of. 

774. 
Judgment  against  the  Casual 

Ejector,  775, 
Appearance  and  subsequent 

Proceedings,  id. 
Tender    of    Rent  —  Bill 

Equity,  Sfc.,  id. 


].  Where  there       !•   WTierc  there  is  a  sufficient  Distress  upon  the  Premises. 

is  a  sufficient  «,,.,. 

Distress  upon      If  the  tenant  forfeit  his  term  by  the  non-payment  of  rent 
the  Premises,  ^^iq  landlord  may  proceed  to  recover  possession  of  the  pre 


(e)  Bull.  N.  P.  05. 

(/)  See  form,  Chit  Forms,  397. 

(g)  Id.  39«,  &c. 

(h)  See  the  form.  Chit.  Forms,  300;  see 
as  to  the  form  of  rule  for  judgment 
against  defendant.  Id.;  of  the  ;  rcecipe  for 
appearance.  Id.;  of  the  judgment,  and  of 
the  writ  of  possession.  Id. 

(8)  See  Ex  p.  Pilton,  1  B.  &  Aid.  369: 
Basten  v.  Carew,  5  D.  &  R.  5nQ\  3  3.  & 
C.  612,  641,  S.  C:  Lister  v.  Brown,  3  D. 


&  R.  oOl;  1  C.  &  P.  121,  S.C. 

{7€)  It  is  unnecessary  to  notice  particu 
larly  the  cases  in  which  aright  of  re-entr 
is  reserved  to  the  landloid,  where  th 
tenant  is  guilty  of  a  breach  of  covenant 
by  not  repairing,  &c.  In  such  cases,  aii 
actual  entry  is  not  necessary  to  enable  th 
landlord  to  take  advantage  of  the  foi 
feiture.  (Oates  v.  Bri/dun,  3  Burr.  1897 
The  proceedings  are  the  same  as  in  ord  I 
nary  cases. 


Where  sufficient  Distress.  7 7 '6 

nises  by  ejectment  (/).     The  mode  of  proceeding,  however,     Chap,  i 

;^aries,  according  as  there  is  or  is  not  a  sufficient  distress  upon , iL^^'^'L- 

;he  premises  to  answer  the  amount  of"  the  rent  due :  if  there 
)e  not  a  sufficient  distress  upon  the  premises,  the  j^roceeding 
nay  be  under  the  stat.  4  G.  2,  c.  28,  5.  2 ;  if  there  be  a  suffi- 
5ient  distress,  the  proceeding  must  be  at  common  law(?/2.). 
Che  proceeding  at  common  law  shall  be  first  considered. 

Before  you  commence  the  action,  and,  indeed,  before  the  Demand  of 
'orfeiture  can  be  incurred,  a  demand  must  have  been  made  of  ^^^  ^^^^^  r 
,he  rent(w);  unless  there  be  an  express  stiimlation  or  agree-  and  how  irad'e 
nent  between  the  parties  dispensing  with  such  demand  (o).  ^*^'^'^"^"" 
riiere  is  a  great  strictness  required  in  this  respect ;  for  the 
!ommon  law  does  not  favour  forfeitures.  The  demand  must 
)e  made,  in  fact,  although  no  person  be  present  on  the  part 
)f  the  tenant  to  answer  {p ).  The  landlord  must  go  in  person, 
)r  execute  a  formal  power  to  another,  who  must  go  in  per- 
ion  (5').  If  the  lease  do  not  specify  where  the  rent  is  to  be 
)aid,  the  demand  must  be  made  upon  the  land,  and  at  the 
nost  notorious  place  of  it;  and,  therefore,  if  there  be  a 
Iwelling-house  upon  the  land,  the  demand  must  be  made 
it  the  front  door  of  it  :  but  it  is  not  necessary  to  enter  the 
lOuse.  Yet  if  the  tenant  were  to  meet  the  lessor  on  or  off  the^ 
and,  at  any  time  on  the  last  day  given  him  to  pay  the  rent, 
md  then  tender  him  the  rent,  it  would  be  sufficient  to  save 
,he  forfeiture  (r).  If  the  lease,  however,  specify  a  place  foi- 
;he  payment  of  the  rent,  the  demand  must  be  made  at  that 
md  no  other  (5).  Also,  the  demand  must  be  made  precisely 
m  the  last  day  on  which  it  can  be  paid  to  save  the  forfeiture ; 
is,  where  the  proviso  in  the  lease  is,  that,  if  the  rent  be  be- 
lind  and  unpaid  for  the  space  of  twenty  days,  the  lessor  may  re- 
enter, the  demand  must  be  made  on  the  twentieth  day,  at  some 
convenient  time  before  sunset  {t);  or  according  to  a  dictum  of 
Lord  Tenterden,  C.  J.,  at  sunset  (z«);  a  demand  at  one  o'clock  in 
lie  day  will  not  do  {ii).  And,  lastly,  the  demand  must  be  made 
)f  the  precise  sum  due,  and  not  a  penny  more  or  less  («) .  Where 
he  rent  was  payable  quarterly,  and  more  than  one  quarter 
vas  due,  it  was  held,  that  only  a  quarter's  rent  should  have 
)een  demanded  (j/).  If  the  rent  be  not  paid  when  thus  de- 
nanded,  the  tenant  forfeits  his  term,  and  the  landlord  may 
•e-enter  for  the  forfeiture ;  that  is,  he  may  bring  an  ejectment 
o  recover  the  possession  of  the  premises  ;  for  an  actual  entry 
s  not  necessary  in  this  case  (^z). 

The  proceedings  in  this  ejectment  are  the  same  as   in  ordi-  other  Pro- 
lary  cases,  as  described  in  the  preceding  two  sections,  accord-  feedings. 
ng  as  the  tenant  is  in  possession,  or  the  possession  is  vacant. 

(?)  He  may  also,  as  we  have  spen  ante,  (9)  Co.  Lit.  202.  a. 

bl,   732,   obtain  possession  without  an  (t)  Co.  Lit.  202.  a  ,  and  note  3:  Hill  v. 

ectment,iflhe  premises  be  vacant,  &c.  Grange,  Plowd.  I72  b:    Duppav.  Mayo, 

(m)  Doc  Fnrster  v.    Wandlass,  7  T.    R.  1  Saund.  287. 

17:  Doe  Chandless  v.  Robson,  2  C.  &  P.  (u)  Doe  Wheeldon  v.  Paul,  3  C.  &   P. 

45.  613. 

(n)  Bro.  Abr.,  Demaunrfe,  pi.  19.  (x)  Fabian   4-    Windsor's  case,  1  Leon. 

(0)  Doe  Harris  v.    Masters,  2  B.   &  C.  30.5:    Fabian  v.    Winston,  Cro.    El    £09: 

)0;  4  D.  &  R.  45,   S.  C:  Goodright  v.  Doe  Wheeldon  v,  Paul,  3  C.  &  P.  613. 

ator,  2  Doug.  486.  {y)  Doe   Wheeldon  v.  Paul,  3  C.  &  P. 

(p)  Kidwelly  v.  Brand,  Plowd.  70  a,  b.  613. 

{q)  Due  West  v.  Davis,  7  East,  363.  (2)  Anon.,  1  Vent.  248 :  Little  v.  Heaton, 

(r)  Co.  Lit.  201.  b.,  202.  a. :  Doe  Forster  2  L.  Raym.  750;  1  Salk.  250,  S.  C. .-  Clerke 

Wandlafs,!  T.  R.  117:  Duppav.  Mayo,  v.  Pywcll,  1  Saund.  319:  Duppa  v.  Mai/o, 

Saund.  28?.  Id.  287. 
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This  mode  of  proceeding  upon  a  forfeiture  for  non-payment 

of  rent,  when  there  is  a  sufficient  distress  upon  the  premises, 

DitHcultics  of  is  Seldom,  however,  adopted  in})ractice:  first,  on  account  of 

proceeiiinc  at  ^\^^,  ^rriiixi  nicetv  to  be  observed  in  the  previous  demand  of  tlio 
CoininonLaw.  /^  ,  ii        i  ii        a  x     i        i-i-  i  -n     ■ 

rent;  and  secondly,  hecause  tlie   tenant,  hy  nling  a   bill    ni 

equity,  may  obtain  an  injunction,  and  stay  the  proceedings, 

upon  payment  of  the  rent  in  arrear. 


2.   Where  there  is  not  a  sufficient  Distress  upon  the  Premises, 

2.  Where  there  Staticte  as  to.^  If  a  term  be  forfeited  by  the  non-payment 
ciem*  Distress  ^^  rent,  and  there  be  not  a  sufficient  distress  upon  the  pre- 
upon  the  miscs  (a),  the  proceedings  in  an  ejectment  by  the  landlord 
Premises.  f^j.  ^j^g  recovery  of  the  possession  in  such  a  case  are  regulated 
statute  as  to.  ^^  ^^^^^  ^  ^  2,  c.  28;  by  which  it  is  enacted,  that  in  all 
cases  between  landlord  and  tenant,  as  often  as  it  shall  happen 
that  one  half-year's  rent  shall  be  in  arrear,  and  the  landlord 
or  lessor,  to  whom  the  same  is  due,  hath  right  by  law  to  re- 
enter for  the  non-payment  thereof,  (i.  e.  where,  by  the  express 
terms  of  the  lease,  a  right  of  re-entry  has  been  reserved  (6)), 
such  landlord  or  lessor  shall  and  may,  without  any  formal 
demand  or  re-entry,  serve  a  declaration  in  ejectment  for  the 
recovery  of  the  demised  premises,  and  recover  therein,  pro- 
vided no  sufficient  distress  was  to  be  found  on  the  premises  to 
countervail  the  arrears  of  rent ;  and  unless  the  tenant  pay  the 
rent  and  costs  within  six  calendar  months,  he  is  to  be  deprived 
of  all  relief  at  law  or  equity,  and  the  tenancy  is  absolutely 
determined  {s.  2).  Although  the  lease  expressly  requires  a 
lawful  demand,  no  demand  is  necessary  to  proceed  under  this 
act;  the  service  of  the  declaration  is  substituted  for  such 
demand  (c). 


Search  for 
Distress. 


Declaration, 
and  Service 
of. 


Search  for  Distress.'}  Before  proceeding  under  this  act  you 
must  make  diligent  search  over  the  premises,  after  the  expira- 
tion of  the  time  limited  for  payment  of  the  rent,  to  ascertain 
the  insufficiency  of  the  property  there  to  answer  distress,  and 
you  will  have  to  prove  such  search  at  the  trial  (d).  But  if 
the  tenant  prevented  the  search,  that  would  supersede  the 
necessity  for  it(e). 

Declaration,  and  Service  of]  The  declaration  is  the  same  as 
in  ordinary  cases.  The  demise  must  be  laid  on  a  day  when 
the  forfeiture  was  complete,  and  on  or  after  a  day  when  it  is 
certain  there  was  not  sufficient  property  to  distrain  upon(/). 
If  the  possession  be  vacant,  the  notice  is  signed  by  the  plain- 
tiff's attorney,  and  directed  to  the  tenant  late  in  possession  (^). 
If  the  tenant  be  in  the  occupation  of  the  premises,  the  declara- 
tion and  notice  are  served  in  the   same  manner  as  directed 


(a)  Doe  Forster  v.  Wandlass,  7  T.  R. 
117:  Hoe  Chandlens  v.  Robson,  2  C.  & 
P.  245. 

(b)  Woodf.  L.  &  T.  2nd  ed.  523:  Chit. 
Col.  Stat.  673,  n.  (k). 

(f)  Doe  Schofield  v.  Alexander,  2  M.  & 
Sel.  525 :  Doe  hawrenee  v.  Shawcross,  3 
B.  &  C,  752;  5  D.  &  R.  711,  S.  C. 

(d)  See  Doe  Forster  v.  Wandlass,  7  T.  R. 
117 :  Rees  v.  Kintc,  Forrest,  Rep.  19. 

(e)  Doe  Chippendale  v.  Dyson,  1  M.  & 


M.  77- 

(/)  Doe  V,  Fuchau,  15  East,  286:  Dot 
Lmvrence  v.  Shawcross,  3  B.  &  C.  752;  ' 
D.  &  R.  711.  S.  C. 

(g)  See  form  of  declaration  and  notia 
where  the  premises  are  tenanted.  Chit 
Forms,  398;  and  of  affidavit  of  servia 
thereof,  Id.;  of  declaration  and  notia 
upon  a  vacant  possession,  Id.  399;  and  oi 
affidavit  of  service  thereof,  Id. 
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ante^  736 — ^743,  But  if  "  the  same  cannot  be  legally  served  {K),  chap.  i. 
or  no  tenant  be  in  actual  possession  of  the  premises,  then  the  ^t^ct.  3. 
same  may  be  affixed  upon  the  door  of  any  demised  messuage ; 
or  in  case  such  ejectment  shall  not  be  lor  the  recovery  of  any 
messuage,  then  upon  some  notorious  place  of  the  lands,  tene- 
ments, or  hereditaments  comprised  in  such  declaration  in 
ejectment,  and  such  affixing  shall  be  deemed  legal  service 
thereof;  which  service,  or  affixing  such  declaration,  shall 
stand  in  the  place  and  stead  of  a  demand  and  re-entry*' («"). 
The  court  must  be  well  satisfied  that  there  is  no  probability 
that  the  tenant  can  be  personally  served  before  they  will 
deem  such  affixing  to  be  legal  service  (^). 

Judgment  against  casual  Ejector.']  If  the  tenant  take  no  judgment 
steps  to  have  himself  made  a  party  to  the  suit,  the  plaintiff  agamst casual 
may  then  jjroceed  to  obtain  judgment  against  the  casual  ^^^ 
ejector,  as  in  ordinary  cases.  In  order  to  this — Let  an  affi- 
davit{k)  be  made  of  the  service  or  affiocing  of  the  declaration  and 
notice^  and  also  stating  that  "  half-a-year' s  rent  was  due  before 
the  declaration  was  served,  and  that  no  sufficient  distress  was  to 
he  found  on  the  demised  premiseSy  countervailing  the  arrears 
then  duCf  and  that  the  lessor  or  lessors  had  power  to  re-enter' \l). 
The  affidavit  must  be  positive  as  to  there  being  no  sufficient  dis- 
tress {m').  Annex  this  affidavit  to  the  declaration,  move  upon  it 
for  judgment  against  the  casual  ejector,  draw  up  the  rule,  and 
sign  judgment,  as  directed  ante,  745,  746.  Which  judgment 
shall  have  the  same  effect,  and  the  plaintiff  may  thereon  sue 
out  execution  in  the  same  manner,  "  as  if  the  rent  had  been 
legally  demanded,  and  a  re-entiy  made"(w). 

Appearance  and  Subsequent  Proceedings.']  The  appearance,  Appearance, 
plea,  and  other   proceedings   to  trial,  &c.,  are  the  same  as  ^"^  subse- 
already  mentioned  in  the  first  section.     At  the  trial,  however,  ceedings. 
the  plaintiff,  in  addition  to  what  in  other  cases  he  would  have 
Lo  give  in  evidence,  must  prove  "  that  half-a-year*s  rent  was 
due  before  the  declaration  was  served,  and  that  no  sufficient 
distress  was  to  be  found  on  the  demised  premises  countervail- 
ing the  arrears  then  due,  and  tliat  the  lessor  had  power  to 
re-enter"  (o). 

We  have  seen  that,  at  the  trial,  the  plaintiff,  on  proving  the  Mesne  Pro- 
mesne  profits,  may  recover  them  as  damages  (jt?).  ^*^^- 

Tender  of  Rent — Bill  in  Equity,  S^c]  If  the  tenant  or  his  Tender  of 
assigns  shall,  at  any  time  before  the  trial  (^),  pay  or  tender  p^y^T'^Jl'  "^ 
to  the  landlord,  his  executors,  &c.,  or  pay  into  court,  all  the  ' 

rent  in  arrear,  together  with  costs,  all  further  proceedings 
shall  cease  (r).  The  mortgagee  of  the  term  is  an  assignee 
within  the  act (5).     The  application  may  be  to  the  court  in 

(h)  Doe  Pugh  v.  Roe,  1  Scott,  464;  1  (m\  Doe  v.  Roe,  2  DowJ.  413. 

Hodges,  6,  S.  C.  (n.)  4  G.  2,  c.  28,  s.  2. 

(J)  4  G.  2,  c.28,  s.  2.  (o)  Id.:  see  Doe  v.  Lewis,  1  Burr.  614, 

(Ar)  The    act    requires    this    affidavit.  {p)  Ante,  759:  post,  782. 

\fter  judgment  and  execution  it  will  be  (q)  See  iioe  West  v.  Davis,  7  East,  63: 

[^resumed   that  the  affidavit  was  made.  Goodtitle    v.    Holdfast,    2  Str.  .%(>:    Doe 

iSee  Doe  v.  Lewis,  I  Burr.(il4).  Itmay  be  Harris  v.  Masters,  4  D.  (St  R.  45;  2  B.  & 

nade  by  a  third  party.     {D>e  Charles  v.  C.  490,  S.  C. 

Koe,   3   Moo.   &   be.  751 ;  2   Dowl.  752,  (r)  4  G.  2,  c.  28,  s.  4. 

S.  C.)  (s)  Doe  Whitfield  v.  Roe,  3  Taunt.  402; 

(/)  4  G.  2,  e.  26,  s.  2.  Ad.  Eject.  214,  S.  C;  ante,  752. 


/  / 


Ejectment  f 01'  Non-payment  of  Rent. 


HOUK   III. 

Paut  I. 


term  time,  or  to  a  ju<l;j;o  in  vucution(^).  i\y  consent,  thq 
court  or  a  judge  will,  even  after  execution  executed,  stay  the 
"  proceedings,  ikv.y  on  payment  of  the  rent  and  costs (w).  The 
rent  to  l)e  j)ai(l  must,  it  seems,  he  calculated  only  to  the  last 
rent-day,  and  not  to  the  day  of  com])uting  (??).  '^J'he  {i])j)lica- 
tion  may  l)e  made  though  the  ejcctnient  he  not  wholly  hrought 
under  the  act;  and  in  such  case  the  court  will  grant  it,  re- 
serving, however,  to  the  ])laintiff'  the  lil)erty  of  proceeding  on 
any  other  title  (^).  Where  the  lessors  of  the  plaintiff  were 
hoth  devisees  and  executors,  and  in  each  capacity  rent  was 
due  to  them ;  and  the  defendant  moved  to  stay  the  proceed- 
ings, on  j)ayment  of  the  rent  due  to  the  lessors  of  the  plaintiff 
as  devisees,  they  not  being  entitled  to  bring  an  ejectment  as 
executors;  and  there  appearing  to  be  a  mutual  debt  due  to 
the  defendant  by  simple  contract,  the  defendant  offered  to  go 
into  the  whole  account,  taking  in  demands  both  as  devisees 
and  executors,  saving  just  allowances;  which  the  lessors  of 
the  plaintiff  refused :  the  rule  was  made  absolute  to  stay  the 
proceedings,  on  payment  of  the  rent  due  to  the  lessors  as 
devisees,  and  costs (j/).  Where  the  rent  was  tendered  before 
notice  of  the  action,  the  proceedings  were  set  aside  for  irre- 
gularity ;  and  the  landlord  having  given  directions  respecting 
the  matter  to  his  attorney,  it  was  held  to  amount  to  nothing  (^). 
Or  the  defendant  may  apply  to  a  court  of  equity  for  relief, 
either  before  or  after  trial. 
Consequence  Biit  in  case  the  lessee,  his  assignee,  or  other  person  claiming" 
ing^Retn^OT^  ^^'  deriving  under  the  said  lease,  shall  suffer  judgment  to  be. 
recovered  on  such  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  in  arrear,  together  with  full 
costs,  and  without  filing  any  bill  for  relief  in  equity  within 
six  calendar  months  after  such  execution  executed  ;  then  and 
in  such  case  the  said  lessee,  &c.,  shall  be  barred  or  foreclosed 
from  all  relief  in  law  and  equity,  (other  than  by  writ  of  error, 
if  the  judgment  be  erroneous),  and  the  landlord  or  lessor  shall 
thenceforth  hold  the  said  demised  premises  discharged  from 
such  lease  (c5). 


ing 
Filing  Bill 
in  time. 


(t)  Ca.  Pr.  C.  B.  6 :  2  Sellon,  127.  {x)  Bull.  N.  P.  97. 

•  (u)  Harr.  L.  &  T.  844.     See  D<>e  Lam-  iy)  1  Sel.  Prac.  211:  Duckworth  d.  Tub- 

bert  V.  Roe,  {3  Dowl,  557),  where  Williams,  ley  v.  Tunstatl,  Barnes,  184. 

J.,  refused  to  set  aside  the  proceedings  (2)  Goodright  Stevenson  \.  Norigf it,  2  W. 

after  execution  executed,    where   there  Bl.  747. 

were  other  grounds  of  forfeiture  besides  {a)  4  G.  2,  c.  28,  s.  2:  see  Doe  Hitching 

the  non-payment  of  rent.  v.  Lewis,  1  Burr.  614;  2  Ld.   Ken.  320, 

{V)  Doe  Harcowt  v.  Roe,  4  Taunt.  883.  S.  C. 


'Proceedings  under  1  G.  4,  c.  87.  Ill 

Chap.  i. 

Sect.  4.  sect.  4. 


Proceedings  in  Ejectment  hy  Landlord,  under  Stat.  1  G.  4,  c.  87, 
upon  the  Determination  of  a  Tenancy  (a). 


To  what   Cases  the  Statute  ap- 
plies, 777. 
Demand  of  Possession,  778. 
Declaration  and  Notice,  id. 
Bail,  id. 
Judgment  against  Casual  Ejector, 


780. 
Appearance  and  Plea,  781. 
Issue,  8fc.,  id. 
Trial,  8fc.,  id. 
Staging  Execution,  S^c,  782. 


To  wlioi  Cases  the  Statute  applies.']  The  mode  of  proceeding  To  what  case-v 
2;iven  by  the  stat.  1  G.  4,  c.  87  may  be  adopted  in  all  cases  appifef*^"^^ 
'  where  the  term  or  interest  of  any  tenant,  holding,  under  a 
ease  or  agreement  in  writing,  any  lands,  tenements,  or  here- 
iitaments,  for  any  term  or  number  of  years  certain,  or  from 
feSiV  to  year,  shall  have  expired,  or  been  determined,  either 
)y  the  landlord  or  tenant  by  regular  notice  to  quit  (6)  ;  and 
;uch  tenant,  or  any  one  holding  or  claiming  by  or  under  him, 
ihall  refuse  to  deliver  up  possession  accordingly,  after  lawful 
lemand  in  writing  made  thereof,"  A  tenant  in  common 
nay  proceed  under  the  act  for  the  recovery  of  his  undivided 
noiety  (c).  The  act  does  not,  it  seems,  extend  to  cases  where 
he  tenant  bond  fide  disputes  the  landlord's  title  ;  as  if  the 
enant  claim  the  premises  as  heir-at-law,  or  the  like(<^).  A 
lolding  for  three  months  certain  is  a  tenancy  for  a  term 
vithin  the  meaning  of  the  act  (e).  So  is  a  mere  agreement  in 
vriting  for  a  lease  for  a  term  certain,  and  a  holding  over  be- 
'ond  that  term(/).  In  the  case  of  lessee  and  under-lessee, 
he  lessee  is  a  landlord  within  the  statute  (^^).  But  a  tenancy 
or  years  detemiinable  on  lives  is  not  (A).  And  the  statute 
•nly  applies  where  there  was  a  term  certain,  and  the  lease 
las  expired  by  effluxion  of  time,  or  a  tejiancy  from  year  to 
^ear,  determined  by  regular  notice  to  quit,  and  not  to  the 
niddle  case  of  a  term  for  fourteen  years,  determinable  by 
lotice  at  the  end  of  the  first  seven,  and  determined  by  such 
Lotice  accordingly  («).  The  holding  must  have  been  under  a 
ease  or  agreement  in  writing  ;  and  therefore,  where  a  tenant 
leld  from  year  to  year,  under  a  letting  by  parol,  it  was 
lolden  not  to  be  within  the  act(^').  When  a  landlord  allows 
is  tenant  to  hold  over  above  a  year,  without  taking  any 
teps  to  recover  possession,  a  new  tenancy  from  year  to  year 
eing  created,  he  is  not  entitled  to  the  benefit  of  this  act  (I). 
A  landlord,  however,  is  not  confined  to  the  mode  of  pro- 
eeding  given  by  this  statute  ;  but  he  may  adopt  it,  or  have 
ecourse  to  the  ordinary  mode  of  proceeding  laid  down  in  the 
rst  section  of  this  Chapter,  ante,  733,  S^c,  at  his  option  (/). 

(a)  See  as  to  obtaining  possession  by        (g)  Doe  Watts  v.  Roe,  5  Dowl.  513. 
immary    proceedings    before    justices,        (h)  Doe  Pembertony.  RoeyT  Q.  &l  C.2. 
here  the   term  does  not  exceed  seven        (i)  Doe  Cardigan  v.  Roe,  1  D.  &R,  540: 
jars,  or  the  rent  20/.;  and  no  fine  has  Doe  Tindal  v.  Roe,  1  Dowl.  143;  2  B.  & 
3en  reserved,  1  &  2  V.  c.  74.  Ad,  922,  S.  C. 

(b)  Doe  Cardigan  v.  Roe,  1  D.  &  R.  540.        {j)  Doe  Bradfardv.  Roe, 5B.  &  Aid. 770: 

(c)  Doe  V.  Rotheram,  3  Dowl.  690.  Rees  v.  Thrustout,  M-Clel.  492:  Doe  Tho- 

(d)  Doe  Saunders  V.  Roe,  1  Dowl.  4.  mas  v.  Field,  2  Dowl.  542.     See  form  of 
(ei  Doe  Phillips  V.  Roe,  5  B.  &  Aid.  766;  notice  to  quit,  Chit.  Forms,  357. 

h.  &  R.  4.33,  S.  C.  (k)  Doe  Thomas  v.  Field,  2  Dowl.  542. 

(/)  Sef»  £)o«  Marquis  of  Anglesey/  v.  Roe,        ( /)  See  1  G.  4,  c.  87i  s.  7- 
D.  &  R.  565. 


/  / 


Book  ;ii. 
Part  i. 


Pomand  of 
I'ossess'u)!!. 


Declaration 
and  Notice. 


Bail. 


Ejectment  under  1  G.  4,  c.  87. 

And  tlic  landlord  should  he  cautious  in  proceedinj^  under  this 
act,  and  ivquiriuf,^  l)ail  ;  tor  if  he  fail  in  the  action,  he  will 
have  to  ])ay  double  costs (m). 

Demand  of  Possession.']  This  demand  must  he  in  writing, 
and  "  made  and  signed  by  the  laiuUord  or  his  agent,  and 
served  personally  u])()n,  or  left  at  the  dwelling-house  or  usual 
place  of  abode  of  such  tenant,  or  person"  holding  or  claiming 
hy  or  under  him(w).  And  if  such  tenant  or  person  thereupon 
refuse  to  deliver  up  possession,  the  landlord  may  commence 
his  ejectment  (o). 

Declaration  and  Notice.']  The  declaration  is  in  the  usual 
form(/>)  ;  but  at  the  foot  thereof  the  landlord  is  to  address  a 
notice  to  such  tenant  or  person,  {vide  supra),  requiring  him  to 
appear  in  the  court  in  which  the  action  shall  have  been  com- 
menced, on  the  first  day  of  the  term(ry)  then  next  following, 
tor  if  the  action  shall  be  brought  in  the  counties  palatine  of 
Lancaster  or  Durham  respectively,  then  on  the  first  day  of 
the  next  session  or  assizes,  or  at  the  court  day  or  other  usual 
period  for  appearance,  then  next  following,  as  the  case  may 
he],  there  to  be  made  defendant,  and  to  enter  into  a  recogni- 
sance by  himself  and  two  sufiicient  sureties,  in  such  sum  as 
to  the  court  shall  seem  reasonable,  conditioned  to  pay  the 
costs  and  damages  which  shall  be  recovered  in  the  action,  if 
the  court  shall  so  order (r).  It  must  be  signed  by  the  land- 
lord or  his  agent,  and  not  in  the  name  of  Richard  Roe,  as  in 
the  notice  in  ordinary  cases (5).  A  notice,  signed  A.  B., 
agent  for  the  plaintiff,  instead  of  lessor  of  the  plaintiff,  and 
calling  upon  the  tenant  to  appear  and  be  made  defendant,  and 
find  such  bail,  &c.,  "  and  for  such  purposes  as  are  specified  in 
the  act  of  parliament,"  without  detailing  them,  is  sufficient (^). 
A  notice  according  to  the  statute  "  to  appear  in  Trinity  term 
next  following"  is  bad  ;  it  should  require  an  appearance  on 
the  first  day  of  term(w).  In  practice,  it  is  usually  added 
after  the  notice  by  the  casual  ejector  ;  but  there  seems  to  be 
no  necessity  for  both  notices,  as  this  notice  comprises  the 
whole  of  the  substance  of  the  other. 

The  declaration  is  served  in  the  manner  directed  ante,  786  to 
743. 

Bail.]  "  Upon  the  appearance  of  the  party  at  the  day  pre- 
scribed, or,  in  case  of  non-appearance,  on  making  the  usual  affi- 
davit of  the  service  of  the  declaration  and  notice  (w),  it  shall  be 
lawful  for  the  landlord  (producing  the  lease  or  agreement,  or 
some  counterpart  or  duplicate  thereof,  and  proving  the  exe- 
cution of  the  same  by  affidavit,  and  upon  affidavit  that  the 
premises  have  been  actually  enjoyed  under  such  lease  or  agree- 
ment, and  that  the  interest  of  the  tenant  has  expired,  or  been 

(m)  1  G.  4,  c.  87,  s.  6,  post,  782. 

(n)  Id.  s.  1:  see  Doe  Marquis  of  Angle- 
set/  V.  Roe,  2  D.  &  R.  505.  See  form 
where  tenant  held  under  a  lease,  Chit. 
Forms,  400;  the  like  where  he  held  from 
year  to  year.  Id. 

(o)  See  1  G.  4.  c.  87,  s.  1. 

( ,  )  See  ante,  733.  See  the  forms,  Chit. 
Forms,  4()(». 

{(])  See  Doe  Holder  v.  Rushworth,  4  M. 
&  W.  74;  6  Dowl.  712,  S.  C. 


(?•)  1  G.  4,  e.  87,  s.  1.  See  form  of 
notice,  Chit.  Forms,  4()'>. 

(*)  Anon.,  1  D.  &  R.  435:  Goodtitle  v. 
Notitle,  5B,  &  Aid.  849;  H  Moore,  56  a. 
See  a  form,  Tidd's  Forms,  6-2X 

(t)  Doe  Beard  v.  Roe,  1  M,  &  W.  3f)0. 
See  form.  Chit.  Forms,  400. 

ill)  Doe  Holder  v.  Rushworth,  4  M.  &  i 
W.  74:  6  Dowl.  712,  S.  C. 

(V)  Ante,  743. 
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determined  by  regular  notice  to  quit,  as  the  case  may  be,  and  Chap.  i. 
that  possession  has  been  lawfully  demanded  in  manner  afore-  ^^^^'  ^' 
said)  to  move  the  court  for  a  rule  for  such  tenant  or  person 
to  shew  cause,  within  a  time  to  be  fixed  by  the  court  on  a 
consideration  of  the  situation  of  the  premises,  why  such 
tenant  or  person,  upon  being  admitted  defendant,  besides  en- 
tering into  the  common  rule,  and  giving  the  common  under- 
taking, should  not  undertake,  in  case  a  verdict  shall  pass  for 
the  plaintiff,  to  give  the  plaintiff  a  judgment,  to  be  entered 
up  against  the  real  defendant,  of  the  term  next  preceding  the 
time  of  trial,  [or  if  the  action  shall  be  brought  in  the  counties 
palatine  respectively,  then  of  the  session,  assizes,  or  court 
day,  as  the  case  may  be,  at  which  the  trial  shall  be  had], 
and  also  why  he  should  not  enter  into  a  recognisance,  by 
himself  and  two  sufficient  sureties,  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  re- 
covered by  the  plaintiff  in  the  action  ;  ard  it  shall  be  lawful 
for  the  court,  upon  cause  shewn,  or  upon  affidavit  of  the  ser- 
vice of  the  rule  in  case  no  cause  shall  be  shewn,  to  make  the 
same  absolute  in  whole  or  in  part,  and  to  order  such  tenant  or 
person,  within  a  time  to  be  fixed,  upon  a  consideration  of  all 
the  circumstances,  to  give  such  undertakings,  and  find  such 
bail,  with  such  conditions,  and  in  such  manner,  as  shall  be 
specified  in  the  said  rule,  or  such  part  of  the  same  so  made 
absolute  ;  and  in  case  the  party  shall  neglect  or  refuse  so  to 
do,  and  shall  lay  no  ground  to  induce  the  court  to  enlarge  the 
time  for  obeying  the  same,  then  upon  affidavit  of  the  service 
of  such  order,  an  absolute  rule  shall  be  made  for  entering  up 
judgment  for  the  plaintiff"  (.r). 

In  order  to  proceed  under  this  act,  make  a  motion  to  the  court  The  Motion, 
for  a  rule  to  shew  cause  why  the  tenant  should  not  give  the  under-  ^  ^^""?  ^"^ 
taking  and  enter  into  the  recognisance  above  mentioned,  and  why 
In  default  thereof  the  plaintiff  should  not  he  at  liberty  to  sign  judg- 
ment against  the  casual  ejector {y).  The  motion  tnust  be  made  on 
oroduction  of  the  original  or  a  counterpart  or  duplicate  of  the  lease 
tr  agreement  properly  stamped  ;  and  it  is  not  sufficient  to  move  on 
%  copy,  or  an  instrument  imstamped  at  the  time  of  the  motion, 
'hough  it  he  stamped  after  the  rule  nisi  and  before  cause  shewn  {z). 
[t  may  be  made  by  one  of  several  tenants  in  common  {a). 

The  motion  should  be  founded  upon  the  affidavit  described  by  the  The  Affidavit 
ict(h).  It  is  advisable  that  the  affidavit  should  state  the 
mnual  value  of  the  premises,  so  that  the  court  may  be  enabled 
;o  fix  the  sum  for  \^hich  the  security  should  be  given  (c).  It 
5hould  shew  that  the  tenancy,  if  from  year  to  year,  has 
Deen  determined  by  a  ^^ regtdar'^  notice  to  quit(d).  It  seems 
lot  to  be  necessary  that  the  attesting  witness  should  depose 
;o  the  execution  of  the  lease  if  it  be  sufficiently  proved 
)y  other  witnesses  (e).  Where  an  attorney  who  was  the 
ittesting  witness  to  the  counterpart  afterwards  became  the 

(x)  1  G.  4,  c.  87,  s.  1.  vide  per  Williams,  J„  in  Doe  Avery  v.  Roe, 

{!/)  Chit.  Sum.  Pract.  2.30.  6  Dowl.  521. 

(2)  See  Doe  v.  Roe,  2  Dowl.  180.  (c)  See    form  of  affidavit,    where   the 

(a)  Doe  Caulfield  v.   Roe,  .3  Bing.  N.  C.  tenant  held  under  a  lease,  Chit.  Fonns, 

"27;  5  Dowl.  3f>5,  S.C.:  see  Doe  Ho'der  401;  the  like,  where  he  held  from  year 

'.  Rushuorth,  4  M.  &  W.  74;  but  see  Doe  to  year,  Id.  402;  and  of  rule  nisi  thereon, 

.  Roe,  1  D   &  R.  43.3,  cont.  Id.  40.3.     And  see  Chapman's  Pract.  210. 

(6)  iy>e  Morgan  v.  Rotheram,  3  Dowl.  (d)  Doe  Toppimc'v.  Boast,  7  Dowl.  487. 

90:  Doe  Gowland  v.  Roe,  6  Dowl.  35;  sed  (e)  Chit.  Sum.  Pract.  230. 

g3 


80  Ejectment  under  1  G.  4,  c,  87. 

MooK  III.   Jittorney  of  the  tenant,  the  court,  notwithstanding,  compelled 
'^'^'*'  '• liiiu  to  ])r()Vo  tlu' oxcc-iition  ot'tlu;  coiiDtorpart  in  su])))ort  of  the 


u{)i)licati()n  ;  on  the  ground  tliat,  if  a  j)ers()n  l)econies  willingly 
a  party  to  the  execution  of  an  instrument,  he  ought  not,  be- 
cause he  sul)se(juently  becomes  the  partisan  of  another,  by 
l)eing  his  attorney,  or  l)ecausc  he  is  out  of  humour,  to  be 
allowed  to  frustrate  the  remedy  which  a  third  person  has  on 
the  instrument (/). 

The  lUiie.  It  is  not  necessary  to  express  in  the  rule  the  amount  of  the 

security  required  (y).  Draw  up  the  rule^  and  serve  a  copy  of  it 
upon  the  tenant  in  possession,  either  personalis/,  or  hy  leaving  it  for 
him  at  his  most  usual  place  of  abode.  On  the  day  appointed  for 
shewing  cause,  move  to  make  the  rule  absolute  on  an  affidavit  of 
service {h).  The  time  within  which  the  undertaking  is  to  be 
given,  and  the  recognisance  entered  into,  as  required  by  the 
act,  is  fixed  by  the  court  in  this  rule  absolute  («').  In  one  case 
the  Court  of  Common  Pleas,  on  making  a  rule  absolute  (no 
cause  being  shewn)  for  the  tenant's  undertaking  to  give  the 
plaintiff  judgment,  to  be  entered  up  against  the  real  defend- 
ant, and  to  enter  into  a  recognisance  in  a  reasonable  sum  con- 
ditioned to  pay  the  costs  and  damages  which  should  be  re- 
covered by  the  plaintiff  in  the  action,  ordered  the  tenant  to 
appear  in  the  next  succeeding  term  to  find  such  bail  as  were 
specified  in  the  former  rule  ;  and  on  no  cause  being  shewn  to 
that  order,  they  directed  the  rule  for  entering  up  judgment  for 
the  plaintiff  to  be  made  absolute  (>(;).  Usually  bail  is  re- 
quired for  a  sum  sufficient  to  cover  a  year's  value  and  40/. 
for  costs  (/).  Draw  up  the  rule,  and  serve  it  in  the  same  marmer 
as  the  ride  nisi. 

Bail,  iv)w  Bail  is  put  in,  and  the  recognisance  taken,  in  nearly  the 

putm.  same  manner  as  in  ordinary  cases (^)  ;  except  that  the  tenant 

himself  must  join  in  the  recognisanceJ(?^)  ;  but  he  cannot  be 
examined  as  to  his  sufficiency  (o).  The  recognisance  should 
be  entitled  in  the  cause  against  the  real  defendant  (/>).  The 
officer  of  the  court  with  whom  the  recognisance  is  filed,  is  to 
file  it  on  payment  of  2s.  Qd.  It  must  be  put  in  suit  in  six 
months  after  the  landlord  has  obtained  possession  (5'). 

Undertaking.       Tlie  undertaking  mentioned  in  the  statute  is  included  in  the 
consent  rule(r). 

Judgment  Judgment  against  the  casual  Ejector.']  If  the  tenant  put  in 

^F^^'^IV-^^,  bail,  except  to  them  or  not  (.s),  as  in  ordinary  cases,  in  order 
tor"'  "^^^  to  compel  a  justification  (^).  And  if  he  fail  to  justify  his  bail, 
or  if  no  bail  be  j)ut  in,  or  the  defendant  have  not  entered  into 
the  CK)nsent  rule,  with  the  undertaking  above  mentioned,  within 
the  time  given  by  the  court  for  that  purpose,  then,  if  it  was 
part  of  the  rule  for  the  required  bail,  that,  in  default  of  their 

if)  Doe  Aver;/  v.  Roe,  6  Dowl,  518.  in)  Id.  s.  1. 

[g}  Due  Phillips  V.  Rne,  5  B  iV  Aid.  706;  (o)  Semb.:  see  Keane  v.  Deardon,  8  Ea.st, 

1  D.  &  R.  433,  S.  C. ;  DueCoivlaiidv.Roe,  298.    Seethe  fornis,  Chit.   Forms,   40G; 

(j  Dowl.  .3.5.  see  also  the  form  of  the  notice  of  filing 

(h)  See  form  of  the  affidav't  of  service,  the  recognisance,  Id.  4(.>7. 

Chit-   Forms,  4(»-!;  and  see  the  foim  of  (p)  Due  Diirant  v.  Mi,ore,  6  Bing.  G5G; 

the  rule  absolute.  Id.  404.  4  Moo.  &  P.  531,  S.  C. 

(t)  See  Die  Anglesea  v.    Brown,  2  D.  &  {q)  1  G.  4,  c.  87,  s.  7. 

R.  (i;i8;  3  1).  &  h.  23(>,  S.  C.  (>■)  .See  form,  Chit.  Forms,  -^08. 

(k)  Doe  Sam  son  v.  Roe,  (i  Moore,  54.  (s)  See   form  of  notice  of  exception, 

(/)  9.vare,  f)s  to  mesne  profits.  (.See  Id.)  Ci.it.  Forms,  i07. 

(;>i)  See  1  G.  4.  c.  ti7,  s.  4.  (t)  Ante,  Vol.  I.  585,  &c. 


Appearance  and  Plea. — Issue. — Trial.  78 1 

being  put  in,  S^-c.y  the  plaintiff  might  sign  judgment,  S^c.,  sign  chap.  t. 
it  accordingly/,  and  sue  out  the  writ  of  possession  as  usual,  and  _^^^i^  __ 
as  directed  ante,  747 ;  or  if  the  rule  does  not  give  the  plaintiff. 
this  liberty  to  sign  judgment,  then  upon  affidavit  of  that  fact, 
and  of  the  service  of  the  rule  absolute  above  mentioned,  you  may, 
move  for  judgment  against  the  casual  ejector ;  and  the  rule 
granted  in  such  a  case  is  a  rule  absolute  in  the  first  instance  {u). 
This  judgment  is  then  signed,  and  the  ivrit  of  possession  sued 
out  and  executed,  as  directed  ante,  747. 

Appearance  and  Plea.']  Putting  in  and  perfecting  bail  are  Appearance 
not  in  this  case,  as  in  ordinary  cases,  an  appearance  of  the  ^*^  ^^^^ 
tenant,  but  the  tenant  must  also  enter  an  appearance,  and 
enter  into  the  consent  rule,  as  in  ordinary  cases.  For  this  pur- 
pose— Get  a  blank  consent  rule  containing  the  undertaking  above 
Tnentioned,  at  the  rule  office,  and  fill  itup{x)  ;  and  let  the  tenant'' s 
attorney  sign  the  rule,  leaving  room  above  his  signature  for  that  of 
tlie  attorney  for  the  plaintiff.  Take  this  rule  to  one  of  the  masters, 
and  enter  an  appearance  for  the  tenant,  as  directed  ante,  749, 
and  the  master  will  thereupon  mark  the  consent  rule  [y^.  Next 
engross  the  general  issue  upon  plain  paper  {z),  annex  the  rule  to 
it,  and  deliver  both  to  the  opposite  attorney  {a\  All  this  should 
be  done  before  the  expiration  of  the  time  limited  for  that  pur- 
pose by  the  court.  So,  care  must  be  taken  to  put  in  bail 
(and  such  bail  seemingly  as  are  required  in  error,  see  Vol.  I. 
365)  within  the  same  time  ;  and  if  excepted  to,  they  must  be 
justified  within  the  time  limited  for  that  purpose  by  the  prac- 
tice of  the  court,  unless  the  court  grant  a  further  time  to 
justify ;  otherwise  the  appearance  and  plea  may  be  treated  as 
a  nullity,  and  the  plaintiff  may  move  for  judgment  against  the 
casual  ejector,  as  above  directed. 

Issue,  6^c.~\  When  the  time  given  to  the  tenant  to  put  in  issue,  &c. 
bail,  &c.,  has  expired — Let  the  plaintiff'' s  attorney,  after  sepa- 
rating the  plea  from  the  rule,  sign  the  latter,  and  take  it  to  one 
of  the  masters,  who  will  thereupon  draw  up  the  rule.  Then,  make 
up  the  issue  on  plain  paper,  as  directed  ante,  756(^b);  indorse 
upon  it  the  notice  of  trial  (c);  annex  a  copy  of  the  consent  rule 
to  it,  and  deliver  it  to  the  defendants  attorney. 

Make  up  your  Nisi  Prius  recorded);  issue  out  jury  pro- 
cess (d),  enter  your  cause  for  trial,  and  deliver  your  briefs  to 
counsel,  as  directed  ante,  757. 

Trial,  S^r.']  If  the  defendant  do  not  appear  at  the  trial,  and  Trial,  &c.  . 
confess  lease,  entry,  and  ouster,  the  plaintiff  is  not  to  be  non- 
suit, as  in  ordinary  cases  of  ejectment.    But,  by  statute  1  G.  4,  wh^re  De- 
c.  87,  s.  2,  "  wherever  hereafter  it  shall  appear  on  the  trial  of  n^^^t^-f^^ear^" 
any  ejectment  at  the  suit  of  a  landlord  against  a  tenant,  that 
such  tenant,  or  his  attorney,  hath  been  served  with  due  notice 
of  trial,  the  plaintiff  shall  not  be  nonsuited  for  default  of  the 
defendant's  appearance,  or  of  lease,  entry,  and  ouster,  but  the 

(m)  See  the  forni  of  the  affidavit  and  (2)  See  form,  Chit.  Forms,  371. 

rule,  Chit.  Forms,  404.  («)   R.  G.  H.  If^,  Q.  B. 

(X)  See  the  form,  Chit.  Forms,  408.  (6)  See  forms,  Chit.  Forms,  408. 

(y)  See  as   to  the  form  of  pracipe  for  {c)  See  Chit.  Forms,  378,  379. 

appearance,  Chit.  Forms,  371.  (d)  See  form,  Chit.  Forms,  408. 
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production  of  tlie  consent  nil 

t'endant  shall,  in  all  such  cases,  he  sufficient  evidence  of  lease, 

entry,  and  ouster." 

iheDamages.  Nor  are  the  damages  in  this  case,  .is  in  the  ordinary  cases  of 
ejectment,  merely  nominal ;  for,  by  1  G.  4,  c.  »7,  .v.  2,  "  the 
judge,  before  whom  such  cause  shall  come  on  to  he  tried,  shall, 
whether  the  defendant  shall  aj)i)ear  uj)on  such  trial  or  not, 
permit  the  plaintiff,  on  the  trial,  after  proof  of  his  right  to 
recover  possession  of  the  whole  or  of  any  part  of  the  ])remise8 
mentioned  in  the  declaration,  to  go  into  evidence  of  the  mesne 
profits  thereof,  which  shall  or  might  have  accrued  from  the 
day  of  the  expiration  or  determination  of  the  tenant's  interest 
in  the  same,  down  to  the  time  of  the  verdict  given  in  the  cause, 
or  to  some  preceding  day  to  be  specially  mentioned  therein ; 
and  the  jury  on  the  trial  finding  for  the  plaintiff,  shall,  in 
such  case,  give  their  verdict  upon  the  whole  matter,  both  as 
to  the  recovery  of  the  whole  or  any  part  of  the  premises,  and 
also  as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne 
profits ;  provided  always,  that  nothing  hereinbefore  contained 
shall  be  construed  to  bar  any  such  landlord  from  bringing  an 
action  of  trespass  for  the  mesne  profits  which  shall  accrue 
from  the  verdict,  or  the  day  so  specified  therein,  dow-n  to  the 
day  of  the  delivery  of  possession  of  the  premises  recovered  in 
the  ejectment." 

On  the  other  hand,  by  sect.  6,  "  in  cases  wherein  the  land- 
lord shall  elect  to  proceed  in  ejectment,  under  the  provisions 
hereinbefore  contained,  and  the  tenant  shall  have  found  bail, 
as  ordered  by  the  court,  then,  if  the  landlord,  upon  the  trial 
of  the  cause,  shall  be  nonsuited,  or  a  verdict  pass  against  him 
upon  the  merits  of  the  case,  there  shall  be  judgment  against 
him,  with  double  costs." 


Double  Costs 
in  case  Land- 
lord is  de- 
feated. 


Staying  Exe- 
cution, &c. 


Staying  Execution,  cS,c.]  By  1  G.  4,  c.  87,  s.  3,  "  in  all  cases 
in  which  such  undertaking  shall  have  been  given,  and  security 
found  as  aforesaid,  if,  upon  the  trial,  a  verdict  shall  pass  for 
the  plaintiff,  but  it  shall  appear  to  the  judge  before  whom  the 
same  shall  have  been  had,  that  the  finding  of  the  jury  was 
contrary  to  the  evidence,  or  that  the  damages  given  were 
excessive,  it  shall  be  lawful  for  the  judge  to  order  the  exe- 
cution of  the  judgment  to  ])e  stayed  absolutely  till  the  fifth 
day  of  the  term  then  next  following,  or  till  the  next  session, 
assizes,  or  court  day  (as  the  case  may  be) ;  which  order  the 
judge  shall  in  all  other  cases  make,  upon  the  requisition  of  the 
defendant,  in  case  he  shall  forthwith  undertake  {e)  to  find, 
and  on  condition  that  within  four  days  from  the  day  of  the 
trial  he  shall  actually  find  security,  by  the  recognisance  of 
himself  and  two  sufficient  sureties,  in  such  reasonable  sum  as 
the  judge  shall  direct,  conditioned  not  to  commit  any  waste, 
or  act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not 
to  sell  or  carry  off  any  standing  crops,  hay,  straw,  or  manure 
produced  or  made  (if  any)  upon  the  premises,  and  which  may 
happen  to  be  thereupon,  from  the  day  on  which  the  verdict 
shall  have  been  given,  to  the  day  on  which  execution  shall 
finally  be  made  upon  the  judgment,  or  the  same  be  set  aside, 


(e)  See  form  of  recognisance,  Chit.  Forms,  40?. 
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s  the  case  may  be."  Under  this  section  the  defendant  must  Chap.  i. 
ive  two  additional  sureties  on  bringing  a  writ  of  error,  al-  __''^^-A_ 
hough  he  has  already  given  the  two  sureties  on  his  appear- 
nce,  under  the  first  section  of  the  act  (/).  But,  in  such  case, 
•utting  in  and  perfecting  bail  in  error  will  discharge  the 
ntermediate  recognisance  (not  to  commit  waste)  given  under 
lection  8. 


Sect.  5. 

Proceedings  in  Ejectment  hy  Landlord^  under  11  6r.  4  ;^'  1 
W.  4,  c.  70,  ss.  36,  37. 

The  Statute  and  Cases  within  it.']  The  11  G^.  4iS)l  TV.  4,  c.  70,  The  sutute 
,  36,  after  reciting  that  "  landlords,  to  whom  a  right  of  entry  ^"^hiif^^ 
ito  or  upon  any  lands  or  hereditaments  may  accrue  during  or 
nmediately  after  Hilary  and  Trinity  terms  respectively,  are 
t  present  unable  to  prosecute  ejectments  against  their  tenants 
)  as  to  try  the  same  at  the  assizes  immediately  ensuing,  where- 
y  much  delay  is  occasioned  in  the  recovery  of  the  possession 
f  lands  and  tenements  wrongfully  withheld  by  tenants  against 
iieir  landlords;"  enacts,  that  "in  all  actions  of  ejectment 
ereafter  to  be  brought  in  any  of  his  majesty's  courts  at  West- 
linster,  by  any  landlord  against  his  tenant,  or  against  any 
erson  claiming  through  or  under  such  tenant,  for  the  re- 
avery  of  any  lands  or  hereditaments  where  the  tenancy  shall 
xpire,  or  the  right  of  entry  into  or  upon  such  lands  or  here- 
itaments  shall  accrue  to  such  landlord  in  or  after  Hilary  or 
'rinity  terms  respectively,  it  shall  be  lawful  for  the  lessor  of 
le  plaintiff  in  any  such  action,  at  any  time  within  ten  days 
fter  such  tenancy  shall  expire  or  right  of  entry  accrue  as  afore- 
lidy  to  serve  a  declaration  in  ejectment,  intitled  of  the  day  next 
fter  the  day  of  the  demise  in  such  declaration,  whether  the  same 
lall  be  in  term  or  vacation,  with  a  notice  thereunto  sub- 
jribed,  requiring  the  tenant  or  tenants  in  possession  to  appear 
nd  plead  thereto  within  ten  days  in  the  court  in  which  such 
3tion  may  be  brought ;  and  proceedings  shall  be  had  on  such 
eclaration,  and  rules  to  plead  {g)  entered  and  given,  in  such 
nd  the  same  manner,  as  nearly  as  may  he,  as  if  such  declaration 
ad  been  duly  served  before  the  preceding  term  ;  jjrovided  al- 
ways, that  no  judgment  shall  be  signed  against  the  casual 
jector  until  default  of  appearance  and  plea  within  such  ten 
ays,  and  that  at  least  six  clear  days'  notice  of  trial  shall  be 
iven  to  the  defendant  before  the  commission  day  of  the  assizes 
t  which  such  ejectment  is  intended  to  be  tried ;  provided  also, 
lat  any  defendant  in  such  action  may,  at  any  time  before  the 
•ial  thereof,  apply  to  a  judge  of  either  of  his  majesty's  superior 
)urts  at  Westminster,  by  summons  in  the  usual  manner,  for 

(/)  Doe  Durantx.  Moore,  G  Bin^.  656;  (cf)  It  seems  a  rule  to  plead  is  not  ne- 
Moo.  &  P.  531:  7  Bing.  124;  4  Moo.  &  cessary,  (See  2  Adams,  Eject.  2nd  ed. 
761;  1  Dowl.  203,  S.  C.  222:  ante,  746). 
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time  to  plead,  or  for  staying  or  setting  aside  the  proceedingy, 
or  for  jxjstponin^^  the  trial  until  tlic  next  assizes;  and  that  it 
shall  be  lawful  for  the  judge,  in  his  discretion,  to  make  such 
order  in  the  said  cause  as  to  him  shall  seem  expedient." 

It  will  he  observed,  that  this  statute  is  a])plicahle  only  to 
ejectments  by  landlords;  also  that  the  tenancy  must  expire, 
or  the  right  of  entry  accrue,  in  or  after  Hilary  or  Trinity  {Ji) 
terms;  and  therefore,  if  the  tenancy  exj)ired,  or  the  right  of 
entry  accrued,  before  the  first  day  of  either  of  those  terms,  the 
case  would  not  fall  within  the  statute  («").  It  also  extends  only 
to  country  ejectments  triable  at  the  assizes,  and  not  to  those  of 
Middlesex  or  London  (k). 

Declaration  and  Notice,']  The  declaration  is  in  the  usual 
form  (I),  except  that  it  must  be  intitled  of  the  day  next  after 
the  day  of  the  demise  laid  in  such  declaration,  and  this  whe- 
ther in  term  or  vacation  (m).  At  the  foot  of  the  declaration  a 
notice  should  be  added,  requiring  the  defendant,  within  ten 
days,  to  appear  and  plead  to  it  (m).  In  other  respects  this 
notice  is  the  same  as  the  usual  notice,  ante,  784. 

The  declaration  is  served  in  the  manner  directed  ante,  736 
to  743,  except  that  the  service  must  take  place  wit/iin  ten  days 
after  the  tenancy  expired,  or  the  right  of  entry  accrued.  (See 
the  statute,  supra). 

An  objection  to  the  service,  on  account  of  its  not  having 
taken  place  within  these  ten  days,  cannot  be  taken  at  the 
trial  (n) ;  it  is  merely  matter  of  irregularity. 

Judgment  against  the  Casual  Ejector. ]  If  the  tenant  makes 
default  in  not  appearing  and  pleading  within  ten  days  after  the 
service  of  the  declaration,  (one  day  inclusive  and  the  otheri 
exclusive),  the  plaintiff  will  he  entitled  to  judgment  against' 
the  casual  ejector,  and  he   should  proceed  in  nearly  the  same 
manner  as  in  other  cases  noticed  ante,  736,  &^c.     The  practice 
as  to  the  mode  of  obtaining  such  judgment  is  there  noticed. 
The  only  main  difference  apftears  to  be  as  regards  the  affidavit 
for  that  purpose,  which  is  the  same  as  usual,  except  that  it . 
states  when  the  tenancy  expired  or  right  of  entry  accrued,  and 
when  the  declaration  was  served,  in  order  that  the  court  may 
see  that  the  proceedings  are  in  accordance  with  the  act  (o). 


Ap])earance        Appearance  and  Plea,  8^c.~\  The  practice  as  to  these  is  the 
and  Plea,  &c.  same  as  in   ordinary  cases,  mutatis  mutandis  (p).     A  judge- 
may  grant  an  order  for  time  to  appear  or  plead  as  in  other 
cases. 


Other  Pro- 
ceedings. 


Other  Proceedings.]  The  plaintiff  must  give  to  the  defendant 
six  clear  days'  notie^  of  trial  (exclusive  of  the  day  it  is  given 
and  the  commission  day)  before  the  commission  day  of  the  as- 
sizes.    It  is  not  necessary  to  prove  at  the  trial  that  this  notice 


(h)  Doe  V.  Roe,  2  C.  &  J.  123;  1  Dowl. 
304,  S.  C. 

(i)  Doe  Somerville  v.  Roe,  4  Moo.  &  Sc. 

747. 

(k)  Doe  Norris  v.  Roe,  1  Dowl.  547- 
II)  See  ante,  733. 


(m)  11  G.  4  &  1  W.  4,  c.  70,  s.  37.  See 
the  form,  Chit.  Forms,  410. 

(w)  Roe  Rankin  v.  Brindley^  4  B.  & 
Ad.  84;  1  Nev.  &  M.  1,  S.  C. 

(o)  See  a  form,  Chit.  Forms,  411. 

{p)  See  ante,  749. 
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was  given  {q);  and  if  not  duly  given,  the  defendant,  by  de-     chap.  i. 
fending  the  action  at  the   trial,  will  cure  any  objection  on  __f^^^-_ 

account  of  it  (<^).  Notice  of 

The  court  or  a  judge,  on  summons,  may,  in  their  discretion,  '^'"^'• 
stay  or  set  aside  the  proceedings,  or  postpone  the  trial  until  c-eecUnls.^"^"' 
the  next  assizes.     In  supj)ort  of  the  application,  an  affidavit 
of  facts  should  be  produced  to  induce  the   court  or  judge  to 
o;rant  it. 

In  making  up  the  record  of  the  proceedings,  the  declaration  Declaration 
may   be  intitled   specially  of  the  day  next  after  the  ^^J  of  J^J^J^^^jJ^|j\ 
the   demise  laid  in   the  declaration,  and  the  judgment   will  in  Record^  ^ 
not   be  avoided  or   reversed  by  reason  only  of  such  special 
title  (r).  - 

The  rest  of  the  proceedings  are  the  same  as  in  ordinary 
cases,  mutatis  mutandis  (s). 


Sect.  6. 

Action  for  Mesne  Profits. 

The  action  of  trespass  for  mesne  profits  may  be  brought  for  Action  for 
the  amount  of  the  profits  derived  by  the  defendant  from  the  "^^ne  Profits 
premises  recovered  in  ejectment;  that  is,  for  the  amount  of 
the  yearly  value  of  the  premises,  whilst  he  held  them  against 
the  lessor's  title. 

The  action  may  be  brought  in  the  name  either  of  the  no-  By  whom  it 
tninal  plaintiff  in  the  ejectment  or  of  his  lessor  (t).  A  tenant  bro^^t 
in  common,  who  has  recovered  in  ejectment,  may  maintain 
an  action  for  mesne  profits  against  his  companion  (u).  A  joint 
action  for  mesne  profits  may  be  maintained  by  several  lessors 
of  the  plaintiff  in  ejectment  after  recovery  therein,  although 
the  declaration  in  ejectment  contained  only  a  separate  demise 
by  each  (x). 

The  action  ought,  in  general,  to  be  brought  against  the  Against 
person  against  whom  the  judgment  in  ejectment  is  given  (y).  ^'^^"^• 
It  has,  it  seems,  been  doubted,  whether  a  tenant,  whose  under- 
tenant holds  over  after  the  expiration  of  his  term,  is  liable  for 
mesne  profits;  but,  in  practice,  the  former  is  often  joined  in 
the  action  with  his  under-tenant;  and  he  appears  to  be  liable,  at 
all  events,  if  he  has  expressly  recognised  the  acts  of  his  under- 
tenant, and  has  received  rent  from  him  for  the  period  during 
which  possession  was  improperly  detained  (5;).  And,  in  general, 
any  person  found  in  possession,  after  a  recovery  in  ejectment, 
is  liable  to  the  action ;  and  it  is  no  defence  that  he  was  on  the 
premises  as  the  agent,  and  under  the  license  of  the  defendant 

(q)  Doe  Antrobus  v.  Jephson,  3  B.    &  ting  v.  Derby,  2  Bl.  Rep.  1077. 

Ad.  402-  D(ie  Rankin  v.  Roe,  1  Nev.  &  M.  (.r)  Chamier  v.  Clingo,  5  M.  &  Sel.  64; 

1 ;  4  B.  &  Ad.  84,  S.  C.  2  Chit.  Rep.  410,  S.  C. 

(r)  See  the  statute,  ante,  783.  (t/)  1  Chit.  PI  6th  ed.  195. 

(s)  See  ante,  731  to  7»i9.  (z)  Id.  :  and  see  per  Man.^field,  C.  J.  in 

(<) /Is/mv.  P«rA;m,  2  Burr.  CG5:  1  Smith's  Burne  v.  Richardson,  5  Taunt.  720:  Roe 

Leading  Cases,  264,  S  C.  v.   Wigi^s,  2   New  Rep.  330:  lib^s  v.  Ri- 

(u)  Goodtitle  V.  Tombs,  3  Vv  iis.  11(J:  Cut-  chardion,  1  Per.  &  D.  618. 
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in  ejectment,  lor  no  nifui  can  license  another  to  do  an  illegal 
act  (a).  The  defendant,  however,  in  such  a  case,  will  only 
be  liable  for  the  mesne  j>rofits  for  the  time  he  was  in  ])osses- 
sion  (b).  Tlie  action  cannot  be  maintained  against  executors 
or  administrators  for  the  profits  during  the  lifetime  of  the 
testator  or  intestate,  and  received  by  him  (c) ;  exce])t,  indeed, 
for  the  profits  received  within  six  calendar  months  before  the 
death  of  the  testator  or  intestate,  and  then  only  if  the  action 
for  them  be  brought  against  the  executor  or  administrator 
within  six  months  after  they  have  taken  upon  themselves  the 
administration  of  his  estate  (c?). 

Previously  to  \  &,  2  V.  c.  110,  the  defendant  might  have 
been  holden  to  bail  on  a  judge's  order,  which  was  seldom 
refused.  But,  since  that  act,  he  cannot  be  holden  to  bail, 
unless  it  be  shewn  to  the  satisfaction  of  the  judge  that  the 
mesne  profits  amount  to  twenty  pounds  or  upwards,  and 
that  there  is  probable  cause  for  believing  that  the  defendant 
is  about  to  quit  England  (e). 

The  defendant  may  plead  the  Statute  of  Limitations  as  to 
all  the  profits,  exce])ting  those  wdiich  may  have  accrued  within 
the  last  six  years  (/).  But  he  cannot,  it  seems,  plead  a  dis- 
charge under  the  Insolvent  Act  {g).  Nor  his  bankruptcy,  the 
demand  being  for  unliquidated  damages,  which  could  not  be 
proved  under  the  commission  {h).  He  was  not,  previously 
to  the  3  4"  4  W,  4,  c.  42,  s.  21,  allowed  to  pay  money  into 
court  («■).  If  he  were  defendant  also  in  the  ejectment,  he 
cannot  dispute  the  title  of  the  lessor  of  the  plaintiff,  from  the 
day  of  the  demise  laid  in  the  declaration  (j).  But  where  he 
is  not  concluded  by  the  record  in  ejectment,  he  may  contro- 
vert the  plaintiff's  title  {k).  And  in  a  late  case,  where,  in  an 
action  for  mesne  profits  in  the  name  of  the  casual  ejector,  the 
defendant  pleaded  that  the  premises  were  not  the  plaintiff's, 
it  was  held  that  he  might  give  evidence  of  title  in  himself, 
though  he  had  suffered  judgment  by  default  in  the  ejectment; 
for  the  estoppel,  to  be  conclusive,  should  have  appeared  on 
the  record  (/).  The  defendant  cannot,  under  the  general 
issue,  give  in  evidence  an  acceptance  by  the  plaintiff  of  the 
rent,  and  an  agreement  to  waive  the  costs  of  the  ejectment (wi). 

If  the  action  be  brought  in  the  name  of  the  nominal  plain- 
tiff, the  court,  upon  application,  will  stay  the  proceedings 
until  security  be  given  for  costs  {n). 

The  jury  are  not,  in  estimating  the  damages,  confined  to  give 
the  mere  rent  or  annual  value  of  the  premises;  but  may  give 
such  extra  damages  as  they  may  think  fit,  as  a  compensation 
for  plaintiff 's  trouble,  &c.  (o).     So,  where  the  plaintiff  has  had 


a)  1  Chit.  PI.  6fh  ed.  195. 

(b)  1  Woodf.  L.  &  T.  7th  ed,  419: 
Ad.  Eject.  .331:  Aslin  v.  Parkin,  2  Burr. 
6()8;  Smith's  Leading  Cases.  264.  S.  C: 
Doe  James  v.  Staunton,  1  Chit.  Rep.  121; 
2  B,  &  Aid.  373. 

(c)  See  1  Chit.  PI.  fith  ed.  195. 

(d)  3  &  4  W.  4,  c,  42,  s.  2. 

(e)  1  &  2  V.  c.  110,  s.  3:  Hunt  v. 
Hudson,  Barnes,  85.    See  Vol.  I.  4y7. 

(/)  Bull.  N.  P.  «8. 

(g)  Llohd  V.  Peel  3  B.  &  AM,  407- 

Ih)  Coodtitle  v.  North,  2  Doug.  584. 


(t)  Holdfast  \.  Mon-is,  2  Wils.  115.  See 
as  to  payment  of  money  into  court  gene- 
rally, post.  Book  IV.  Part  I.  Ch.  9. 

ij)  See  Adams  on  i-ject.  333:  Chatfield 
V.  Parker,  8  B.  &  C.  551,  n.  (a). 

(k)  Rose,  on  Evid.  499. 

(/)  Doe  V.  Huddart.  2  C,  M.  &  R.  16: 
and  see  Vooght  v.  Winch,  2  B.  &  Aid. 
(jm. 

(m)  Doe  V,  Leo,  4  Taunt.  459. 

(n)  Bull.  N.P.  89:  Pike  v.  Corhin,Say.  78. 

{(,)  Goodiitle  v.  Tombs,  3  Wils.  121:  Doe 
V.  Hare,  2  C.  &  M.  145 ;  4  Tyr.  29,  S.  C. 
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judgment  against  the  casual  ejector,  he  may  recover  his  costs  chap.  i. 
in  this  action,  although  not  taxed,  against  the  tenant  or  person  ^^^t^-  ^- 
last  in  possession  (/>) ;  but  if  the  ejectment  were  defended, 
ind  the  taxed  costs  paid,  the  extra  costs  would  not  be  reco- 
v^erable  (q).  The  plaintiff  may  recover,  by  way  of  damages,  the 
:osts  incurred  by  him  in  a  court  of  error,  by  reversing  the  judg- 
ment in  ejectment  erroneously  obtained  by  the  defendant  (r). 
And  the  plaintiff  is  not  restricted  to  the  time  stated  in  his 
demise  in  the  declaration  in  ejectment,  but  may  also  recover 
the  profits  which  accrued  previously,  if  he  had  title  to  the 
premises  at  the  time,  and  the  defendant  were  in  possession  (5). 
The  jury,  however,  are  to  give  damages  onl}'-  for  the  time 
the  defendant  is  proved  to  have  been  in  actual  possession  (^), 
and  since  the  plaintiff's  title  accrued.  And  where  an  actual 
entry  has  been  made  to  avoid  a  fine,  as  above  mentioned,  the 
jury  can  give  damages  only  as  to  the  profits  accruing  since  the 
time  of  the  entry  (w). 

Ground-rent  necessarily  paid  by  the  defendant  while  in  pos-  Mitigation  of 
session  should  be  deducted  by  the  jury  from  the  damages  (cc).  Damages. 
And  where  an  action  for  mesne  profits  was  brought  against  a 
party  who  had  a  cross  claim  against  the  plaintiff  at  law  for 
money  expended  on  the  land,  the  court  of  Equity  Exchequer 
granted  an  injunction  to  stay  the  proceedings  at  law  (y ). 

If  the  action  is  brought  pending  a  writ  of  error  on  the  Action  pend- 
judgment  in  ejectment,  the  plaintiff  may  proceed  to  judg-  '"^  Error, 
ment;  but  the  court  will   stay  execution  until  the  writ  of 
error  is  determined  {z). 

If  the  plaintiff  recover  less  than  40^.,  he  shall,  in  general.  Costs, 
have   no  more  costs  than   damages,    unless   the  judge   cer- 
tify (a). 

In  all  other  respects,  the  proceedings  in  this  action  are  the  other  Pro- 
same  as  in  ordinary  cases.  ceedmgs. 

(p)  Gtdliver  v.  Drink  water,    2    T.   R.  M.  &  R.  170,  S.  C. 

261:  Doe  v.  Dnvis,  1    tsp.  3.58;  6  T.   R.  (,■?)  Bull.  N.  P.  87- 

593,  S.  C:  Doe  v.  HuddaH,  2  C,  M.  &  R.  (t)  Stanynotight  v.  Cosins,  Barnes,  456: 

316:  St/numd^  V.Page,  I  C.  &  J.  29:  Good-  ante,  786. 

title  V.  Tombs,  3  Wils.  121 ;  Bull.  N.P.  88,  (?<)  See  Compere  v.  Hicks,  7  T.  R.  727: 

89:    and  see  Hunter  v.  Britts,  3  Camp,  and  see  Berrins:ton  v.  Parkhurst,  2  Str. 

455.  1086.  4  Brown.  P.  C.  .353. 

(q)  Gulliver  v.  Drinkwater,  2  T.  R.  261 :  (.r)  Doe  v.  Hare,  2  C,  &  M,  145;  4  Tyr. 

Doe  V.    D'lvis,    1    tsp.    .•<58:    Brooks    v.  29.  S.  C. 

Bridges,   7  Moore,   47I :  Doe  v.  Hare,   2  (y)  Earl  Cawdor  v.  Lewis,  1  Y.  &  Col. 

Dowl.  245.      Qucere,   if  the  extra   costs  427. 

would   be  recoverable   in    any  form  of  {z)  Ca.  Pr.  C.  B.  46. 

action.     (See   1   Camp.  151;  4  Taunt.  7;  {a)  Doe  v.  DarL,  1  Esp.  ,3.58;  6T.R.  593, 

4  Bing.  !(;())  S.  C. 

(r)  N,.weil  V.   Roake,  7  B.  &  C.  404;  1 


783 


CHAPTER  IT. 


REPLEVIN. 


Skct.  1.  The  Distress— 7SS  to  702. 
2.  Repleoin— 792  to  814. 


Sect.  1. 
The  Distress. 


How  made,  S(C.,  788. 
Inventory/  and  Notice,  789. 


Removal  of  the  Goods,  789. 
Appraisement  and  Sale,  790. 


Book  iu. 
Pa  it  I . 


How  made.  How  made.']  A  DISTRESS  for  rent  (to  which  these  few 
observations  shall  be  confined)  is  made  by  entering  upon  the 
premises  (a)  and  seizing  any  piece  of  furniture  or  chattel  dis- 
trainable,  saying,  at  the  same  time,  that  you  seize  that  in  the 
name  of  all  the  chattels  upon  the  premises,  to  the  value  of 
the  rent  distrained  for  (J),  and  stating  the  cause  of  the  dis- 
tress particularly ;  and  if  the  distress  be  made  by  virtue  of 
any  particular  authority,  let  it  be  mentioned.  A  landlord, 
however,  may  distrain  not  only  upon  the  premises  demised, 
but  also  the  cattle  or  stock  of  his  tenant  depasturing  on  any . 
common  appendant  or  appurtenant,  or  any  ways  belonging  to 
the  same  (c).  The  distress  must  not  be  made  on  a  highway  (d). 
It  is  made  either  by  the  landlord  in  person,  or  by  some  person 
deputed  by  him  by  warrant  (e).  The  landlord  cannot  break 
open  the  outer  door  of  a  house  to  make  a  distress  (/) ;  nor 
can  he  break  open  or  throw  down  gates  or  inclosures  for  that 
purpose  (ff).  But  if  he  have  entered  the  house,  he  may,  if 
necessary,  break  open  an  inner  door,  &c.  (h). 

At  what  Time  This  distress  must  be  made  in  the  day-time  («).  It  may 
be  made  at  any  time  during  the  term  for  which  the  premises 
are  demised,  or  within  six  months  after  the  determination 
thereof,  provided  the  landlord's  title  and  the  tenant's  pos- 
session continue  at  the  time  of  the  distress (j), 

(a)  See  52  H,  3,  c.  21 ;  2  Inst.  131 ;  Mir.  not  extend  to  distress  for  rent.  {Child  v. 
c.  2,  s.  26.  Chamberlain,  6  C.  &  P.  213). 

(b)  Dod  V.  Monger,  6  Mod.  215:  Swann  (f)  Co.  Lit.  161:  Comb.  17:  9Vin.  Abr. 
V.  Earl  Falmouth,  8  B.  &  C.  456:  Wood  v.  128  :  see  Gould  v.  Brudstock,  4  Taunt 
Nunn,  5  Bing.  10;  2  Moo.  &  P.  27,  S.  C.  562. 

(f)  11  G.  2,  c.  12,  s.  8:   see  Furneaux  v.  [g)  Co.  Lit.  161. 

Fotherbij,  ACam^A^Q.  (h)  Id.;  Comb.  17:  Browning  v.  Dann, 

id)  52  Hen.  3,  c.  51:  Bustard  v.  Capel,  Hardw.  168:  Bull.  N.  P.  81. 

8  B.  &  C.  141;  3  Y.  &  J.  344;  3  Moo.  &  (i)  Mirror,  c.  2,   s.  26  :  Aldenburgh  v. 

P.  480,  S.  C  Peaple,  6  C.  &  P.  212. 

le)  It  need  not  be  in  writing,  though  it  (j)  8  A.  c.  14,  ss.  6,  7:  3  &  4  W.  4,  c. 

usually  is  so.    See  the  form  of  the  war-  42,   ss.  37,  38 :  see  Burne  v.  Richardson, 

rant.  Chit.  Forms,  41.3.  The  stat.  Westm.  4  Taunt.  720:  Nuttall  v.  Staunton,  6  D. 

2,  c.  37,  which  requires  distresses  to  be  &   Ry.  155;  4  B.  &  C.  51,  S.  C. .-   Chit, 

made  by  brokers  sworn  and  known,  does  Col.  Stat.  (i65. 


made. 
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Inventory  and  Notice.']  After  seizure,  an  inventory  should    chap.  n. 
be   taken   of  the  distr^iinable  goods   upon  the  premises  {k) ;      ^^cr.  i. 
copy  it,  and  write  at  the  foot  of  the  copy  a  notice  stating  inventoryand 
the  cause  of  the  distress,  and  that  unless  the  rent  be  paid  Notice, 
within  five  days,  the  goods  shall  be  appraised  and  sold(^): 
and  leave  this  copy  "  at  the  chief  mansion-house,    or  other 
most  notorious  j^lace  oh  the  premises  "(m),  or  serve  it  per- 
sonally on  the  tenant  {n).     If  you  remove  the  goods,  state  in 
your  notice  the  place  to  which  you  have  removed  them. 

Removal  of  the  Goods. ~]  The  landlord  may  either  remove  the  Removal  of 
goods  immediately,  or  he  may  allow  them  to  remain  on  the  *  ^  ^^"^ "' 
premises  for  five  days  inclusive  of  the  day  of  the  seizure,  and 
a  reasonable  time  afterwards,  leaving  a  person  there  in  the 
care  and  possession  of  them,  to  prevent  them  from  being  clan- 
destinely removed.  He  cannot,  however,  leave  them  on  the 
premises  an  unreasonable  time  longer  than  the  time  above 
mentioned,  otherwise  he  will  render  himself  liable  to  an  ac- 
tion of  trespass  (o)  ;  unless  he  have  the  tenant 's  consent  to  do 
so ;  and  tenants  usually  request  this  as  an  indulgence,  in 
order  that  they  may  be  enabled  in  the  meantime  to  raise 
money  for  the  payment  of  the  rent,  or  have  an  opportunity 
to  replevy  the  distress  (/» ).  Get  the  tenant  to  give  you  a 
written  memorandum  of  his  consent  to  your  continuing  in 
possession  (^).  By  2  W.  &^  M.  sess.  1,  c.  5,  s.  3,  however, 
sheaves  of  corn,  &c.,  when  distrained,  may  be  impounded  on 
the  premises, until  appraised  and  sold.  And  by  the  11  (r.  2,  c.  19, 
S.  8,  when  corn,  grass,  &c.,  growing  is  distrained,  it  may  be 
laid  up  in  barns  or  other  proper  places  on  the  premises,  and 
shall  not  be  appraised  or  sold  until  it  shall  have  been  cut, 
fathered,  cured,  and  made  (r) ;  if  sold  before  that  time,  the 
sale  is  void,  and  the  property  in  the  corn  is  not  thereby  di- 
v^ested  out  of  the  tenant,  or  passed  to  the  vendee  (s).  And, 
lastly,  by  the  11  G.2,  c.  19,  s.  10,  any  goods,  when  distrained, 
may  be  impounded  on  the  premises,  and  may  there  be  ap- 
praised and  sold,  in  like  manner  as  the  distrainer  might  have 
done  before  off  the  premises. 

If  you  remove  the  goods  distrained,  if  they  be  household"^ow  and 
2;oods  or  other  dead  chattels,  you  must  place  them  in  a  pound  pounded 
3overt ;  that  is,  in  some  covered  place  of  safety,  where  they 
may  not  be  exposed  to  injury  from  the  weather  (#).  But 
where  cattle  are  distrained,  they  may  be  placed  either  in  a 
pound  overt  or  pound  covert,  at  the  option  of  the  distrainer  : 
if  he  place  them  in  a  pound  covert,  as  in  a  stable  or  the  like,  he 
must  feed  and  sustain  them  ;  but  if  in  a  pound  overt,  common 
)r  special,  the  owner  must  attend  at  his  peril;  and  for  that 

{k)  See  the  form,  Chit.  Forms,  413.  374. 

U)  lb.  iq)  See  the  form,  Chit.  Forms,  414- 

(m)  2  W.  &  M  sess.  1,  c.  5,  s.  2.  (r)  See   Peaccrk  v.   Purvis,  -2  B.  &  B. 

(n)  Walter  \.  Rumball,  I  Sa\k.2A7;  1  L,  362;  5   Moore,   7.9,   S.  C:  Clark  v.   Gas- 

Raym.  53,  S.  C.  karth,  8  Taunt.  431;  2  Moore,  491,  S.  C; 

(0)  Winterbourne  v.  Morgan,   11   East,  Wright  v.  Deives,  3  Nev.  &  M.  790;  1  A. 

395:    Griffin  v,  Scott,   1    Str.   717;    2  L.  &  E.  641,  S.  C. 

Raym.  1424,  S.  C-  Pitt  v.  Shetv,  4  B.  &  («)  Owen  v.  Legh,  3  B.  &  Aid.  470:  see 

Mel.  208:   see   Wallace  v.  King,  1  H.  Bl.  Proxuiluve  v.  Twemlow,   1   C.  &   M.  3i6: 

13:  Etherton  \.  Popplewell,  1  East,   lo9:  iVotts  v.  Cmj-^?s,  2  C.  &  J.  364,  n. ;  Biggins 

II  G.  2,  c.  19,  s.  19.  V.  Goode,  Id. 

(p)  See    Washhorn  v.   Black,  11    East,  (t)  Co.  Lit.  47, 
105,   n.  (a)  :    Fisher  v.  Algar,  2  C.  &   P. 


790  Replevin. 

Hook  hi.  j)ur|)osc,  if  tlio  (listross  l)e  impounded  in  a  spcciul  pound 
''^"^^  '•  overt,  notice  tliereof  nuist  l)e  ^iven  to  the  owner  (^V  The 
distrainer  is  l)ound  to  see  tliut  tlie  ])ound  is  in  h  fit  uikI  proper 
state  to  receive  the  distress;  and  is  lialde  to  make  f^(^od  to  the 
owner  any  dama|i;e  sustained  hy  the  cattle  in  conse(juence  of 
its  unfitness Tm).  IJy  .52  Hen.  l\  c.  4,  a  distress  sliall  not  he 
driven  out  of  the  county  where  it  is  taken  (??)  ;  and  hy  1  »Sj-  2 
P.  lV  M.  c.  12,  .s'.  1,  a  distress  of  cattle  shall  not  he  driven  out 
of  the  hundred,  ra])e,  waj)entake,  or  lathe,  where  it  is  taken, 
unless  to  a  pound  overt  within  the  same  shire,  and  not  a]>ove 
three  miles  distant  from  the  i)lace  where  such  distress  was 
taken  («fj). 

Appraisement  Appraisement  and  Sale.~\  By  the  2  W.  &^  M.  sess.  1,  c.  5,  s.  2, 
and  Sale.  jf  ^]^g  owner  of  the  goods  distrained  shall  not,  within  five  days 
next  after  such  distress  taken,  and  notice  thereof  left  at  the 
chief  mansion-house,  or  other  most  notorious  place  on  the 
premises,  rej)levy  the  same  ;  in  such  case  the  person  distrain- 
ing shall,  with  the  sheriff  or  under-sherifF  of  the  county,  or 
with  the  constable  of  the  hundred,  parish,  or  place  (^)  where 
such  distress  shall  he  taken,  cause  the  goods,  &c.,  so  distrained 
to  he  appraised  by  two  sworn  appraisers  (whom  such  sheiifF, 
under-sheriff,  or  constable  shall  swear  to  appraise  the  same 
truly,  according  to  the  best  of  their  understanding)  ;  and, 
after  such  appraisement,  shall  sell  the  same  for  the  best  price 
that  can  be  gotten  for  them,  for  satisfaction  of  the  rent  and 
charges  of  distress,  appraisement,  and  sale  ;  leaving  the  over- 
plus (if  any)  with  the  sheriff,  under-sheriff,  or  constable  for 
the  owner's  use.  Previous  to  this  statute,  a  distress,  even  for 
rent,  could  not  be  sold.  There  must  be  two  appraisers,  even 
where  the  rent  is  under  20/.  (  j/ ) .  But  the  tenant  may  w^ai ve  the 
necessity  for  the  appraisement  by  two  brokers  in  any  case  (2). 
When  and  Upon  the  sixth  day,  (inclusive  of  that  on  which  the  distress 

was  made(«)  ),  and  after  the  lapse  of  five  times  twenty-four 
hours  from  the  time  of  the  original  seizure  (i),  or  wdthin  a 
reasonable  time  afterw^ards(c),  search  at  the  sheriff^ s  office,  if  the 
goods  have  been  replevied  ;  if  not  (d),  send  for  the  constable  of  the 
hundred,  parish y  or  place {e),  where  the  distress  was  made,  and 
also  two  sworn  appraisers  (^f)  y,  the  constable  will  then  adminis-  : 
ter  the  usual  oath  to  the  appraisers  (g),  and  indorse  a  memoran- 

(t)  Co.  Lit.  47.  Butnow,by5&  6W.  4,  cases  of  Fletcher  v.  Saunders,  6  C.  &  P. 

c.59,s.4,(Cruelty  toAnimalsAct),  thedis-  747".  Bishop  v,  Bryant,  Id.  484. 

trainer  is  required  to  provide  the  animals  (z)  Bishop  v.  Bri/ant,  6  C.  &  P.  484. 

impounded  daily  with  good  and  sufficient  (a)  Walhica  v.  King,  1  H.  Bl.  13. 

food  and  nourishment,  so  long  as  they  (b)  Harper  v.  Taswell,  6  C.  &  P.  166. 

remain  impounded,  and  is  empowered  to  (c)  Pitt  v.  Shetv,  4  B.  &  Aid.  208. 

recover  from  the  owners  not  exceeding  (d)  If  they  have  been    replevied,   you 

double  the  value  of  the  nourishment  sup-  cannot  sell  them,  though  the  replevin  was  j 

plied,  by  proceeding  before  a  justice  of  had  after  the  five  days.     {Jacob  v.  King,  1 

the  peace,  or  b''  sa'e  after  seven  days,  in  Marsh,  IS.*} ;  5  Taunt.  451,  S.  C.) 

the  manner  pointed  out  by  the  act.    And  (e)  He  must  not  be  the  constable  of 

the  6th  section  inflicts  a  penalty  of  5s.  for  another  parish.     (Acenell  v.  Croker,  1  M. 

every  day's  neglect.  &  M.  172  :   Wallace  v.  King;  1  H.  Bl.  13: 

(u)   Wilder  v.  Speer,  3  Nev.  &  P.  536.  and  see  Walter  v.  Rumbal,  1  L.  Raym.  53; 

(V)  See  2  Inst.  106.  1  Salk.  247,  -S-  C.) 

(tv)  Gintbart  V.  Pelah,  2  Str.  1272.  If)  Not   the    jierson  distraining;  (see 

(z)  See  Avenell  v.  Croker,  1  Si.  &  M.  Westwoodv.Cowne,  1  Stark.  172:  Lyon  \. 

172  :  Walter  v.  Rumbal,  1  L.  Raym.  53  :  Weldon,  2  Ring.  337  ;  9  Moore,  629,  "s.  C); 

1  Salk.  247,  S.  C. ;   Wallace  v.  King,  1  H.  unless  the  tenant  consent  thereto.  (Bishop 

Bl.  14.  V.  Bryant,  6  C.  &  P.  484). 

iy)  Allen  v.  Bicker,  Q.  B.,  22nd  June,  (g)  The  constable  must  swear  the  ap- 

1839,  on    demurrer.     See    the   previous  praisers  before  the  appraisement.  {Kenney 
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dum  of  it  upon  the  inventory/ (h).     The  appraisers^  being  sworn.     Chap.  n. 

proceed  to  appraise  the  goods ^  and  having  done  so,  write  their        ^"'  ^' 

appraisement  also  upon  the  inventory  {h).  The  constable  must 
be  present  during  the  appraisement  {i).  The  appraisement 
should,  it  seems,  be  stamped (X).  The  goods  are  usually  sold 
to  the  distrainer,  or  a  third  person,  for  the  sum  at  which  they 
were  appraised  ;  and  a  receipt  for  the  sum  paid  for  them 
entered  on  the  inventory,  and  witnessed  by  the  constable  (^). 
Upon  the  equity  of  the  2  W,  S^  M,  sess.  1,  c.  5,  s.  2,  the  dis- 
trainer must  sell  for  the  best  price  that  can  be  obtained  for 
the  goods,  and  an  action  lies  if  he  does  not.  The  price  at 
which  the  goods  were  appraised  will  be  presumed  to  be  the 
best,  till  the  contrary  is  proved  (?»).  It  appears  that  there  is 
no  order  required  by  law  to  be  observed  in  the  sale  of  the 
goods  (w).  If  there  be  a  surplus,  after  payment  of  the  rent 
and  charges,  let  it  be  given  to  the  constable  to  keep  for  the 
owner  (o).  If  goods  to  the  amount  of  the  rent  and  charges 
have  not  been  distrained,  or  if  the  distress  die  in  the  pound, 
or  be  otherwise  destroyed  by  the  act  of  God(/>),  the  landlord 
may  distrain  agam(q).  As  to  the  costs  of  distraining,  &c., 
where  the  rent  in  arrear  does  not  exceed  20L,  see  the  57  G.  3, 
c.  93. 

Where  a  distress  shall  be  made  for  rent  justly  due,  and  any  Action  for 
irregularity  shall  afterwards  be  committed  by  the  party  dis-  ^^stre^sl^ 
training,  or  his  agent,  the  distress  shall  not  be  deemed  unlaw- 
ful, nor  the  distrainer  a  trespasser  ab  initio,  but  the  party 
aggrieved  may  recover  satisfaction  for  the  special  damage  in 
an  action  of  trespass  or  on  the  case;  and  if  he  recover,  he  shall 
have  full  costs  (r).  But  he  shall  not  recover  in  such  an 
action,  if  tender  of  amends  have  been  made  before  action 
brought  (5).  If,  however,  the  first  entry  be  illegal  and  un- 
justifiable, as  if  no  rent  whatever  be  due(^),  or  if  the  distress 
be  after  dark(w),  or  if  the  party  distraining  break  open  the 
3uter  door  or  the  like,  none  of  his  proceedings  would  be  pro- 
tected by  this  act('y). 

I  have  treated  thus  concisely  of  the  manner  of  making  a 
iistress  under  this  head  of  replevin,  because  the  action  of 
replevin  usually  originates  in  a  distress.  But  it  is  a  mistake 
to  think  that  replevin  lies  only  in  the  case  of  a  wrongful  dis- 
tress ;  although,  in  practice  it  is  usually  confined  to  that 
injury,  the  action,  in  fact,  in  general  lies  in  all  cases  where 

r.  May,  2  M.  &  M.  56).    It  seems,  that  if  L.  Raym.  719,  S.  C. 
joods  are  received  by  the  landlord  which  (q)  .See  Bradby,  130:  1  Burn,  J.,  28th 
vere  not  originally  taken  under  the  dis-  ed.,  1132:    Hudd  v.  Ravenor,  2  B.  &  B. 
;ress,  nor  included  in  the  inventory,  be-  (362 ;  5  Moore,  542,  S.  C. 
•ause  they  were  not  discovered   at  the  ir)  11  G.  2,  c.  19,  s,  19. 
;ime,  the  tenant  may  maintain  trover  for  («)  11   G.  2,    e.  19,  s.  20:   see   Winter- 
hem.     (Bishop  V.  Bryant,  6  C.  &  P.  484).  bourne  v.  Morgan,  11  East,  395:  Griffin  v. 
See  the  form,  Chit.  Forms,  414.  Scott,  2  Str.  717;  2  L.  Raym.  1424,  S.  C- 

(h)  See  the  form.  Chit.  Forms,  415.  Wallace  v.  King,  1  H.  Bl.  13  :  Etherton  v. 

(t)  ifewMe?/ v.  Ma?/,  2  M.  &  M.  56.  Popplewell,  1  East,  139:    Branscombe  v. 

(&)  55  G.  3,  c.  184.  Bridges.  1  B.  &  C.  145  ;   2  D.  &  R.  256, 

(/)  See  upon  this    subject,    generally,  S.  C. 

jilbert  on  Distress  and  Replevin ;  Wood-  {t}  See  Whitworth  v.  Smith,  5  C  &  P.  2.''0. 

'all,  L.  &  T.,  by  Harrison.  {u)  Aldenburgh  v.  Teaple,  6  C.  &  P  21-. 

(m)    Walter  v.   Rumbal,    4  Mod.  390:  (i>)  See  Avenell  v.  Croker,  1  M.  &  M. 

!^om.  Dig.  Distress,  A.  173.     See,  as  to  damages,  Proudlove  v, 

(w)  See  Jenner  v.  Yolland,  6  Price,  5;  Tivemlow,  1  C.  &  M.  .326  :  Notts  \.  Curtis, 

!  Chit.  Rep.  167,  S.  C.  2  C.  &  J.  .364,  n. :    Biggins  v.  Goode,  Id. 

(o)  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  ante,  The  act  is  not  confined  to  distresses  en 

'90.  goods.  (IC.&M.  329). 

(p)  Vasper  v.  Eddoivs,  1  Salk.  248;  1 
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''^'^  '•      tained  from  a  j)erson  without  a  lawful  authority (t^?). 
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1 .  Proceedings  to  obtain  the  Replevin, 

Hepievin,  Replevin,  when  and  how  obtained,    and  Bond  given.']   The 

when  and  how  proceeding  by  original  writ  of  replegiari  facias  out  of"  Chan- 
Rond  given."  cer}?-,  wdiich  was  formerly  necessary,  being  extremely  te- 
dious and  the  cattle  or  other  goods  being,  in  the  meantime, 
detained  from  the  owner  to  his  great  loss  and  damage,  it  was 
directed  and  enacted  by  the  statute  of  Marlbridge(j/),  that 
the  sheriff (5'),  without  any  writ  being  sued  out  of  Chancery, 
shall  proceed  to  replevy  the  goods,  immediately^  upon  com- 
plaint being  made  to  him  ;  and  by  the  1  (5^-  2  P.  6^  M.  c.  12,  the 
sheriff  of  every  county  shall  appoint  four  deputies  at  least, 
dwelling  not  above  twelve  miles  distant  from  each  other,  for 
tlie  purpose  of  making  replevies. 

Before  the  sheriff  or  his  deputy,  however,  can  replevy,  he 
must  take  pledges  from  the  plaintiff,  not  only  to  prosecute 
his  suit,  but  also  to  return  the  cattle  or  goods,  if  a  return 
should  be  adjudged  ;  and,  if  he  take  pledges  in  any  other 
manner,  he  shall  be  answerable  to  the  defendant  for  the  price' 

(w)  See  1  Chit.  PI.  6th  ed.  162,  164.  the  prescriptive  right  to  grant  replevins 

(x)  The  proceedings  in  replevin  or  suits  in  the  same  manner  as  the  sheriff'  had 

removed  from  inferior  courts  are  not  af-  before  the  statute  of  IVIarlbridge,  the  she- 

fected  b-y  the  2  W  4,  c  39.  riff"  has  no  concurrent  jurisdiction  with 

(!/)  ,52  H.  3,  c.  21.  him.  [Mouiise]/  v.  Dausmi,  1  Nev.  &  P. 

{%)  Where  the  !oi  d  of  the  franchi^ic  lias  763). 
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ir  value  of  the  cattle  or  goods  replevied.     The  security  taken     chap.  u. 

)j  the  sheriff,  in  pursuance  of  this  act,  is  usually  a  bond,      ^^-ct.  2. 

onditioned  as  is  above  mentioned  (<?).  Also,  by  the  11  G.  2, 
.  19,  5.  23,  in  every  replevin  of  a  distress  for  rent,  the  sheriff 
r  his  dej)uty  shall  take  from  the  plaintiff,  and  two  responsible 
>ersons  as  sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
rained  (to  be  ascertained  on  the  oath  of  one  witness),  con- 
itioned  for  prosecuting  the  suit  with  effect  and  without 
elay,  and  for  a  return  of  the  goods,  if  a  return  should  be 
warded  (b).  A  distress  for  a  rent-charge  is  within  the  act(c). 
?he  bond  should  pursue  the  terms  of  the  statute.  It  nas 
•een  held,  however,  that  a  bond  conditioned  to  prosecute  the 
ction  with  effect,  and  to  indemnify  the  sheriff",  is  good  ;  and 
nay  be  assigned  and  proceeded  on  in  the  name  of  the  as- 
ignee,  under  the  statute,  although  it  do  not  require,  by  the 
ondition,  that  the  suit  shall  be  prosecuted  without  delay  ( 6?). 
Lnd  although  the  statute  directs  the  bond  to  be  taken  with 
wo  sureties,  yet  a  bond  by  one  surety  only  is  not  void  (e), 
Ls  to  the  proceedings  on  this  bond,  and  the  liability  of  the 
heriff  and  sureties,  see  post,  811,  812.  Where  one  of  th€ 
ureties  was  a  material  witness  for  the  plaintiff,  the  Court 
f  Common  Pleas  allowed  another  to  be  substituted  for 
im(/). 

The  mode  of  proceeding  is  thus : — Let  the  party  intending  to  Practical  Di- 
eplevy  give  the  names  of  two  sufficient  houseJceepers  of  the  city  or  sections  how 
ounty  where  the  distress  was  made,  to  the  sheriff's  officer,  who  Replevin. 
after  satisfying  himself  as  to  their  sufficiency)  will  give  him  a 
ertificate  to  the  sheriff^  to  that  effect.  Take  this  certificate  to  the 
fjice  of  the  sheriff  of  that  city  or  county,  or  to  the  office  of  his 
'■eputy,  or  replevin  clerk;  and  upon  the  sheriff^  or  his  deputy 
eing  satisfied  vnth  the  sufficiency  of  the  sureties,  and  the  bond 
eing  filled  up,  let  it  be  executed  hy  the  plaintiff  and  his  two  sure- 
les.  A  precept  or  warrant  is  then  made  out,  commanding  one 
f  the  sheriff's  officers  to  replevy  the  goodsy  and  deliver  them  to 
he  plaintiff;  and  also  to  summon  the  defendant  to  appear  at  the 
■ext  county  court,  to  answer  the  plaintiff'  for  the  taking,  &;c.  (g). 
Jpon  this  precept,  the  officer  will  replevy  the  goods,  if  found 
i^ithin  the  county,  &c.,  the  plaintiff',  or  some  person  in  his 
ehalf,  accompanying  him  in  order  to  identify  them ;  and  in 
oing  this,  the  officer  may  use  force  if  the  distrainer  make 
esistance,  and  may  break  open  even  the  outer  door  of  his 
welling-house,  if  the  goods  be  there,  having  rirst  signified  the 
ause  of  his  coming,  and  desired  admittance  (h).  Care  should 
le  taken,  in  cases  of  distress  for  rent,  to  replevy  before  the 
xpiration  of  five  days  inclusive  after  the  distress  made ;  other- 
nse  the  distrainer  may  sell  the  goods :  though,  indeed,  they 
[lay  be  replevied  at  any  time  before  they  have  been  actually 
old ;  and  this,  although  after  the  five  days  (^).   In  all  other  cases 

(a)  Blackett  v.  Crisscp,  1  L.  Raym.  278.  M.  58.                                                      .                              " 

(6)  See  form  of  this  bond.  Chit,  Forms,  {  f)  Bailei/  v.   Bailey,    1   Bing.  02;    7 

15.  Moore,  43f),  S.  C. 

(c)  Short  V.  Hubbard,  2  Bing.  349  ;  9  iff)  See  the  form  of  this  warrant,  Chit. 
loore,  (i67,  S.  C.  Forms,  416  ;  and  of  the  summons  there- 

(d)  Dunbaryv.  Dun,  10  Price,  54:  and  on,  Id.  417. 

iQShm-t\.Hubbard,2Bmg.^\d;  9Moore,  (h)  2  Inst.  193, 140:  see  2  Ro.  Abr.  552: 

37,  S.C.  20H.  6,  28. 

(e)  Austen  v,  Howard,  7  Taunt.  28 ;  and  (i)  See  ante,  790  :  Jacob  v.  King,  1 
;eld.  327;  1  Moore,  68;  2  Marsh,  352,  Marsh,  135;  5  Taunt.  451,  S.  C. 

.  C:  and  see  Hacker  v.  Gordon,  1  C.  & 
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Book  iir.    of  (listress  at  comiiiou  law,  no  time  is  limited  lor  replevying, 
'^■^"^  '•      because  the  distrainer  cannot  sell  the  distress. 

Capias  in  Captas  in  Withernam.']  If  the  goods  have  ])een  eloigned,  so 

Wiihcrnam.  t^Jm^  the  sheriff' caniKjt  re])levy  them,  then,  upon  ])laint  lieing 
levied  in  the  eounty  court  by  the  j>laiutiff,  the  HJieriff  may 
issue  a  ])reee])t  in  tlie  nature  of  a  aipian  in  withernam  {k\ 
commanding  his  officer  to  take  goods  or  cattle  of  the  de- 
fendant, to  the  value  of  those  taken  by  him,  and  deliver  them 
to  the  })laintiff ;  the  jdaintiff  having  first  given  him  a  bond 
with  sureties,  similar  to  that  above  mentioned,  conditioned  to 
prosecute  his  suit,  and  to  return  the  goods  so  to  be  delivered 
to  him,  if  a  return  of  them  should  be  afterwards  adjudged. 


2.  Proceedings  in  the  Inferior  Court. 

2.  Proceedings  After  the  goods  have  been  replevied  and  delivered  to  the 
Court/"^^™'^  phiintitF,  he  must,  according  to  the  terms  of  the  bond,  levy  his 

plaint  at  the  next  county  court,  and  prosecute  his  suit  with 
effect  and  without  delay.  On  the  plaint  being  levied,  the  de- 
fendant is  summoned ;  and  if  the  cause  be  not  removed,  the 
action  proceeds  to  issue  and  trial  in  the  ordinary  way,  in  the 
inferior  court.  In  the  great  majority  of  instances,  the  plaint  is 
levied  by  lodging  it  at  the  office  of  the  under-sherift(/).  If 
he  do  not  levy  his  plaint  at  the  next  county  court,  or  if  he 
make  default  in  any  subsequent  part  of  the  proceedings,  or  do 
not  prosecute  the  suit  with  success,  either  in  the  county  court 
or  in  this  court,  after  the  removal  of  the  cause  (m),  the  de- 
fendant may  take  an  assignment  of  the  replevin-bond,  and 
may  proceed  thereon  against  the  plaintiff  and  his  pledges,  in 
the  same  manner  as  a  plaintiff  proceeds  upon  a  bail-bond  (w). 
As  to  what  will  be  a  forfeiture  of  the  replevin-bond,  see  post^ 
810.  Until  the  plaint  is  entered,  there  is  no  commencement 
of  the  suit,  of  which  a  superior  court  can  take  notice  (o). 
The  entering  of  the  plaint  is  the  act  of  the  party,  and  if  no 
plaint  be  entered,  the  bond  is  forfeited  {p).  The  act  of  the 
sheriff'  or  his  deputy,  in  entering  the  plaint  in  replevin,  is 
merely  ministerial ;  it  has,  therefore,  been  held,  that  although 
a  sheriff  or  his  deputy  neglects  to  enter  a  plaint  in  replevin, 
the  Court  of  Queen's  Bench  will  not  compel  him  to  do  so  on 
motion  ;  yet,  perhaps,  they  would  grant  a  mandamus  to  enter 
the  plaint  {q). 

3.  Removal  of  the  Plaint  to  a  superior  Court. 

3.  Removal  In  what  Cases  removed.]  The  suit  may  be  prosecuted  ii 
of  the  Piamt,  ^|^g  county  court,  however  considerable  the  value  of  the  goods 
^"  ^'ved^^^*  ^^^^y  ^^  (^)*     -^"^  ^^  ^^^y  right  of  freehold  come  in  question,  in 

the  course  of  the  proceedings  in  the  county  court,  or  ancient 

(k)  See  form,  Chit.  Forms,  417 :   Gwil-  (o)  Tesseyman  v.  GUdart,  1  New  Rep. 

lim  V.  Holbrook,  1  B.  &  P.  410,  292. 

(/)  See  form  of  plaint.  Chit.  Forms,  41?.  (p)  Ex  p.  Boyle,  2  D.  &  R.  13. 

(m)  Tm-twr  v.  Turner,  2  B.  &  B.  112;  (q)    Exp.  Boyle,  2  D.  &  R.  13  :  and  see 

4  Moore,  616,  S.  C.  Harr.  L.  &  T.  732. 

(n)  See  ante,  793;  and  Vol.  I.  560.    See  (r)  2o  H.  3,  c.  21:  2  H.  7,  5  b  :   2  Inst 

the  form  of  the  plaint.  Chit.  Forms,  417.  139. 


Plaint  how  removed.  795 

mesne  be  pleaded  (.?) ;  or,  if  the  queen  be  a  party,  or  the     chap.  n. 
king  be  in  rigllt  of  the  crown  (^),  the  sheriff  cannot  proceed  — ^^^^'  ^' 

the   cause.     So   if  the  defendant  claim   property  in   the 
lods,  and  on  a  writ  de  proprietate  probanda  (u)  they  he  found 

be  his,  the  sheriff  can  proceed  no  further,  but  must  return 
,e  proceedings  to  the  Queen's  Bench  or  Common  Pleas,  to 
:  there,  if  thought  advisable,  finally  determined  (a;).  So 
at  it  is  usual  in  practice,  in  all  cases,  to  remove  the  plaint  as 
on  as  it  is  levied,  and  before  any  proceedings  are  taken  on 
,  into  one  of  the  courts  at  Westminster,  in  the  first  instance. 

Plaint  how  removed,^  The  plaint  may  be  removed  by  writ  Plaint  how 
'  pone,  recordari  facias  loquelam,  or  accedas  ad  curiam,  ac-  removed, 
rding  to  circumstances.  It  may  be  removed  either  by  the 
aintifP  or  defendant :  by  the  plaintiff,  at  pleasure ;  by  the 
ifendant,  upon  reasonable  cause  (y).  This  assignment  of 
use  by  the  defendant,  however,  is  at  present  but  matter  of 
rm ;  it  is  assigned  in  the  writ  of  recordari,  &c.,  and  cannot 
!  denied  or  traversed  by  the  sheriff  or  plaintiff  (^).  Where 
e  action  of  replevin  is  commenced  in  a  court  baron,  cause 
ust  be  assigned  for  removing  it,  whether  removed  by  the 
aintiff  or  defendant  (a). 

If  the  goods  have  been  replevied,  by  virtue  of  a  replegiari  By  Writ  of 
cias,  (which  is  now  rarely,  if  ever,  the  case),  the  plaint  in  ^'''^^' 
e  county  court  is  removed  by  writ  oi pone  (b).  This  is  an 
iginal  writ,  obtained  from  the  cursitor,  bearing  teste  after 
e  entry  of  the  plaint  in  the  county  court,  and  returnable 
I  a  general  return  day  in  term,  wheresoever  &c. ;  but,  if  it 
ippen  to  bear  teste  before  the  entry  of  the  plaint,  it  is  not 
aterial  (c).  The  writ  of  pone  is  also  the  proper  writ  to 
move  all  suits,  which  are  before  the  sheriff  by  writ  of 
sticies.  In  other  respects,  it  does  not  differ  from  the  writ  of 
cordari  facias  loquelam  (d). 

If  the  goods  have  been  replevied  upon  mere  application  to  By  Re.  Fa.  Lo. 
le  sheriff,  (as  is  now  usually  the  case),  without  writ,  the 
aint  is  removed  by  writ  of  recordari  facias  loquelam.     This 
also  an  original  writ,  to  be  obtained  from  the  cursitor,  tested 
id  returnable  like  ih.Q  pone  (e). 

If  the  plaint  be  levied  in  a  court  baron,  it  is  removed  by  ByAccedasad 
rit  of  accedas  ad  curiam.  This  is  also  an  original  writ,  in  Curiam, 
^ery  respect  the  same  as  the  recordari,  excepting  that  it 
rects  the  sheriflF  to  go  to  the  lord's  court,  and  there  cause 
|.e  plaint  to  be  recorded,  and  so  to  return  it  to  the  court 
j>ove.  This  writ  must,  it  seems,  bear  teste  after  the  entry  of 
e  plaint,  otherwise  it  will  be  bad  (/). 

In  no  instance,  where  the  plaint  is  in  an  inferior  court,  not  in  Certiorari, 
record,  should  the  plaint  be  removed  by  certiorari;  for,  if 
removed,  as  the  plaintiff,  in  such  case,  is  not  bound  to  fol- 

S»)  Finch,  L.  317:  4  H.  6,  30  :  2  H.  7,        (a)  Reg.  85  b  :  F.  N.  B.  70  A;  2  Inst. 

Co.  Lit  145.  33!> :  27  H.  6,  3  b,  4  a  :  Doct.  PI.  356. 
f)  Bro.  Abr.,  Replevin,  3,  (b)  F.  N.  R.  G<)  M. 

M  See  form,  Chit.  Forms,  417.  (c)  F.  N.  B.  71  D. 

r)  See  Harr.  L.  &  T.  739  :   Bae.  Abr.,        (d)  Greenw.  22 :  Wats.  Sheriff,  293.  See 

I)levin,  (E  4),  forms.  Chit.  Forms,  419. 
<)  F.  N.  B.  69  M.,  70  B.  (e)  See  the  form.  Chit.  Forms,  419. 

:)  Talbot  v.  Binns,  8  Bing.  71:  1  M.  &        (/)  F.  N.  B.  71  D  :  sed  vide  Gilb.  Rep. 

'-"t,  148,  S.  C;  Parkes  v.  Renton,  3  B.  150.    See  the  form.  Chit.  Forms,  424. 
s  d.  105.    See  form,  Chit.  Forms,  419. 
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Replevin. 

low  tlu'  suit,  tlie  dcfenclant  could  never  nonproa  him  in  tin 
bnj)erior  court  lor  not  declaring'  ((/).  But,  where  the  replevii 
suit  is  in  an  inferior  court  ol'  record,  it  is  removed  hy  cer 
tiorari  [h).  Where  a  defendant  has  erroneously  sued  out  i 
writ  of  crrtiorari  instead  of  y>owc  or  re.  fa.  /o.,  and  has  takei 
no  steps  upon  it,  the  rule  to  (juasli  it  on  his  ai)j)lication  is  ab- 
solute in  the  first  instance('<!). 

\n  order  to  sue  out  any  of  these  writs,  make  out  a  prac- 
ci])e  {j);  take  it  to  the  cur.ntor,  and  upon  telling  him  when  tlu 
next  county  court  will  he  holden,  he  will  make  out  the  writ.  Thei 
take  it  to  the  office  of  the  under-sheriff  of  the  county.,  6^c.^  who  iml 
allow  and  return  it  (k).  If  the  sneriff  return  the  writ  tarde 
the  party  may  sue  out  an  alias,  &c.  (/).  If,  to  a  writ  o: 
accedas  ad  curiam,  the  sheriff  return  that  the  lord  refused  U 
hold  his  court,  a  distringas  then  issues,  commanding  tlu 
sheriff  to  distrain  the  lord  to  hold  his  court ;  and  after  that,  £ 
,ncut  alias,  ike.  {m).  If  the  sheriff*  do  not  return  the  recordari 
&c.,  so  as  to  enable  you  to  file  it,  you  should  rule  him  tc 
return  it  in  the  manner  directed.  Vol.  I.  549  {n). 

JVhen  you  have  got  the  writ  returned,  file  it  with  one  of  thi 
masters.  The  writ  should  be  returned  and  filed  within  twc 
terms  at  least  after  the  writ  is  returnable ;  otherwise  the  op- 
posite party  may  obtain  a  certificate  from  one  of  the  masters 
that  no  such  writ  and  return  are  filed,  and  the  cursitor  wil] 
thereupon  issue  a  writ  oi procedendo,  by  Avhich  the  cause  nia;y' 
be  removed  back  to  and  proceeded  in,  in  the  inferior  court  (o), 
Or  if  either  party,  having  sued  out  a  re.  fa.  lo.,  neglect  to  file 
it,  the  other  party,  for  the  sake  of  expedition,  may,  without 
waiting  till  the  end  of  the  second  term,  sue  out  another  writ 
of  the  same  nature,  and  get  it  returned  and  filed,  for  remov- 
ing the  proceedings  into  the  court  above  (/>).  If  the  return, 
however,  be  filed,  a  writ  of  procedendo  cannot,  it  seems,  after- 
wards be  had,  unless,  perhaps,  where  the  cause  was  removec 
from  a  court  of  ancient  demesne  (^q).  If  not  filed  on  the  re- 
turn day,  a  notice  of  its  being  filed  should  be  given  to  the  op- 
posite party  (r). 

The  delivery  of  the  vrr'ii  to  the  sheriff  stays  all  furthei 
proceedings  in  the  suit  in  the  county  court,  even  although  de 
livered  after  interlocutory,  provided  it  be  before  final,  judg 
ment(.?).  If  the  sheriff'  proceed  further,  such  subsequeni 
proceedings  are  void,  and  the  sheriff  is  liable  to  an  attach  | 
ment(^).  The  writ,  however,  removes  the  plaint  only,  am 
not  any  of  the  subsequent  proceedings ;  and  the  plaint  is  re 
moved  by  it,  although  the  plea  in  the  court  below  may  hav 
been  discontinued (z«). 


4.  Proceedings 
in  the  Supe- 
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I 


4.  Proceedings  in  the  Superior  Court. 
Appearance.']  The   defendant    must  enter    his    appearanc 


(,?)  Clerk  V.  Mayor  of  Berfvick,  4  B.  & 
C.  iC4  ;  7  D.  &  R.  104,  S  C:  Edwards  v. 
Bowen,  5  B.  &  C.  20f) ;  7  D.  &  R.  709,  S.  C. 

(h)  Wilk.  Replevin,  26. 

(»•  Ruffman  v.  Thornwell,  7  Dowl.  613. 

(j)  See  the  form,  Chft.  Forms,  418. 

(k)  See  the  form  of  the  return,  Chit. 
Forms,  420;  and  of  the  schedule  to  be 
annexed  to  the  writ  and  return.  Id. 

m  F.  N   B.  7"  B 

(m)  F.  N.  B.  18  E. 


(n)  See  Bevan  v.  Proihesk,  2  Bui 
1151. 

(o)  2Se]lon,  162:  1  Tidd,  410.  Seefon 
of  procedendo.  Chit.  Forms,  421. 

(P)   Id. 

(q)  F.  N.  B.  69  M  (a).  Gilb.  Replevr 
10,  il :  sed  quaere. 

(r)  See  form.  Chit.  Forms,  421. 

(«)  Beran  v.  Prothegk,  2  Burr.  1151. 

(t)  F.  N.  B.  4  E. 

(M)  F.  N.  B.  71  A. 
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vith  one  of  the  masters,  before  the  plaintiff  can  declare  in     Chap.  h. 
he  superior  court,  or  the  defendant  rule  him  to  do  so.     This      ^^^^'  ^' 
•egularly  should  be  done  on  or  before  the  quarto  die  post  of 
he  return  of  the  recordari^  ike.     Make  out  a  praecipe  for  the 
ippearance(v)y  and  take  it  to  one  of  the  masters,  who  will  there- 
upon enter  the  appearance. 

If  the  plaintiff"  wish  to  expedite  the  cause,  and  for  that  Appearance, 
)urpose  to  procure  the  defendant's  appearance,  he  should,  peiYed""™ 
t  seems,  obtain  a  ride  to  appear  from  one  of  the  masters  {x); 
nter  it  with  him,  and  serve  a  copy  of  it  upon  the  defend- 
mt.  This  is  usually  done  where  the  plaintiff's  attorney 
lies  the  re.  fa.  lo.  This  rule  expires  in  four  days;  and 
f  the  defendant  ham  not  entered  his  appearance  within  that 
ime,  then,  if  the  plaint  have  been  removed  by  the  plaintiff  by 
mne  or  recordari,  sue  out  a  pone  per  vadios  with  one  of  the 
nasters(y),  and  get  it  sealed;  upon  which  the  sheriff  will  sum- 
non  the  defendant {z) .  On  the  quarto  die  post  of  the  return 
lay  of  the  pone,  search  with  the  masters  if  the  defendant  have 
mtered  an  appearance;  and  if  not,  one  of  the  masters  will 
nake  out  a  distringas  (a),  upon  your  furnishing  him  with  a 
)raecipe ;  get  the  distringas  sealed.  This  is  a  judicial  writ,  com- 
nanding  the  sheriff  to  distrain  the  defendant  by  all  his  goods 
md  chattels,  so  that  he  be  before  the  queen  on  a  general  return 
lay,  wheresoever  &c.,  or  in  the  Common  Pleas,  before  the 
[ueen's  justices  at  Westminster,  to  answer  the  plaintiff  of  a 
ilea,  of  &c.(6).  It  must  bear  teste  in  term  time,  be  returnable 
)n  a  general  return  day,  in  the  same  or  in  the  next  term,  and 
lave  fifteen  days  between  the  teste  and  return.  Care  must  be 
aken  that  the  defendant  be  correctly  named  in  the  writ, 
)therwise  the  sheriff  will  not  be  justified  in  executing  it(c). 
Take  this  turit  to  the  sheriff's  ojflce,  and  obtain  a  warrant 
hereon;  give  the  same  to  your  officer,  who  will  thereupon  levy 
he  sum  of  4:0s.  (d).  If  the  defendant  have  not  entered  an 
ippearance  on  the  quarto  die  post  of  the  return  of  the  distrin- 
gas, get  the  writ  returned,  and  sue  out  an  alias,  and  after  that 
1 2)hiries  ;  or  if  the  sheriff  return  mdla  bona,  you  may  sue  out 
I  testatum  distringas  into  a  different  county  (e).  Upon  suing 
)ut  the  alias,  move  the  court  to  increase  the  issues,  who  loill 
hereupon  grant  a  rule  absolute  in  the  first  instance;  draw  up 
he  rule  with  one  of  the  7nasters(^f),  annex  a  copy  of  it  to  the 
ilias  distringas,  and  leave  it  with  the  sheriff  to  be  executed  as 
ibove  directed.  If,  upon  the  quarto  die  post  of  the  return  of 
ihis  writ,  the  defendant  have  not  entered  an  appearance,  sue 
mt  a  pluries  distringas,  and  again  move  the  court  to  increase 
"he  issues,  which  they  will  now  order  to  the  amount  of  the  debt 
md  costs;  dravj  up  the  ride,  and  get  the  writ  executed,  as  above 
iirected.  If,  on  the  quarto  die  post  of  this  writ,  the  defend- 
mt  have  not  appeared,  then,  in  pursuance  of  stat.  10  G.  3,  c. 
50,  inove  for  a  rule  to  shew  cause  "  why  the  issues  returned  upon 
[Ac  several  writs  of  distringas  should  not  be  sold,  and  the  monies 

I  (v)  See  form  of  the  praecipe  for  appear-  {a}  See  the  form.  Chit.  Forms,  423. 

ince.  Chit.  Forms,  423.  (b)  lb. 

I  (x)  Tidd,  9th  ed.,  416:    Pr.  Ee^.  371 :  (f)  Cole  v.  Hindson,  6  T.  E.  234. 

erf  quare  if  there  be  any  such  rule?   (See  (d)  See  Bloiam  v.  Swtees,  4  East,  162. 

pit.  Forms,  4-22).  (e)  fd.     See  the  form  of  the  alias  and 

)  (.V)  See  the  form.  Chit.  Forms,  423.  jliiries.  Chit.  Forms,  424;  and  of  the  tes- 

'\  (z)  See  the  form  of  the  summons,  Chit,  tatum.  Arch.  Forms,  451. 

I'orms,  423.  (/)  See  the  form,  Arch.  Forms,  451. 
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arising  from  the  saJc  thereof  sJumld  not  he  forthwith  brought  into 
court;  and  why  it  should  not  be  inferred  to  mie  of  the  masters 
to  tax  the  plaintiff  his  costs,  occasioned  by  his  issuing  out  the  said 
several  torits;  and  why  such  costs,  when  taxed,  should  not  be 
paid  out  of  the  monies  so  brought  into  court;  and  why  the  sur- 
plus of  the  said  mofiies,  after  payment  of  the  said  costs,  should 
not  be  retained  in  court,  until  the  purpose  of  the  said  writs  be 
answercd'^g).  Move  this  upon  an  affidavit,  stating  the  issuing 
and  returns  of  the  writs  of  distriiif^us,  and  that  the  defendant 
has  not  appeared (^h).  Draw  up  the  rule,  and  serve  a  copy  of  it 
upon  the  sheriff.  Afterwards,  move  to  make  the  rule  absolute', 
draw  up  the  rule  and  serve  a  copy  on  the  sheriff,  at  the  same  time 
shewing  the  original;  and  if  he  do  not  pay  the  money  into  court y 
move  for  an  attachment.  If  the  money  be  paid  in,  make  out  a 
bill  of  costs,  and  get  it  taxed ;  then  take  the  rule  and  allocatur  to 
one  of  the  masters,  and  he  will  pay  you  the  amount  of  the  costs  (i). 
You  may  afterwards  proceed  by  distringas  thus  ad  infinitum, 
applying  from  time  to  time  to  sell  the  issues  for  payment  of  costs, 
until  the  defendant  appear (k);  but  if  nulla  bona  be  returned 
to  the  distringas,  then  sue  out  a  capias,  and  so  proceed  to  out- 
lawiy(l).  If  the  plaint,  however,  have  been  removed  by  the 
defendant  (y;^),  or  by  the  plaintiff  by  writ  of  accedas  ad  cu- 
riam (n),  the  first  process  after  the  rule  to  appear  is  the  dis- 
tringas, omitting  the  pone  per  radios. 

The  Declaration.']  If  the  defendant  come  in  upon  any  of 
these  writs,  and  enter  bis  appearance,  the  plaintiff  may  then 
deliver  or  file  his  declaration,  as  in  ordinary  cases  (o). 

If  the  defendant  wish  to  expedite  the  cause,  then,  on  or  after 
the  quarto  die  post  of  the  returm  of  the  recordari,  having  first 
entered  an  appearance  with  the  masters,  get  a  rule  to  declare 
from  one  of  the  masters  (/>),  and  serve  a  copy  of  it  upon  the  plaintiff, 
or  upon  his  attorney  or  agent,  if  the  cause  were  removed  by  him. 
Such  rule  may  be  given  within  four  days  after  the  end  of  the 
term  in  which  the  writ  is  returned,  or  afterwards (^). 

The  j)laintiff  may,  as  in  other  cases,  obtain  a  rule  for  time 
to  declare  (r),  and  the  court  will  not,  it  seems,  set  the  rule 
aside,  and  compel  the  plaintiff  to  declare  sooner  in  this  form 
of  action  than  in  another(.?). 

As  to  the  mode  of  framing  the  declaration  in  general,  see  2 
Chit.  PI.  6th  ed.  602  ;  1  Id.  262.  The  declaration  in  replevin, 
where  the  suit  is  removed  by  re.  fa.  lo.,  must,  before  the  rule 
of^.  T.,  4  W.  4c,  r.  1,  ante,  145,  have  been  intitled,  either  of  i 
the  term  in  which  the  writ  was  returnable,  or  of  that  in  which 
it  was  delivered.     If  it  was  intitled  of  an  intermediate  term,. 


(g)  See  as  to  the  form  of  the  rule,  Arch. 
Forms,  452. 

{h)  See  the  form.  Arch.  Forms,  •^51. 

(»^  See  Martin  v.  Towneend,  5  Burr. 
2725. 

(A-)  See  form  of  a/ia«  and  pluries,  Chit. 
Forms,  424. 

(/)  F  N.B.  70A(a).  See  form  of  capias, 
Chit.  Forms.  424. 

(m)  F.  N.  B.  70  A  {a). 

(«)  Thum  son  v.  Jordan,  2  B.  &  P.  137. 

(o)  See  form  of  declaration ,  Chit.  Forms, 
434  :  see  Topping  v.  Fuge,  5  Taunt.  771 ; 
1  Marsh.  3-il.  S.  C. 

(p)  By  R.  H.,  2  W.  4,  r.  38,  "it  shall 


not  be  necessary  for  a  defendant,  in  any 
case,  to  give  a  rule  to  declare,  except  upon 
removals  from  inferior  courts."  (See  the 
form  of  rule.  Chit.  Forms,  425). 

(q)  By  R.  H.,  2  W.  4,  r.  3?,  "where a  j 
cause  has  been  removed  from  an  inferior 
court,  the  rule  to  declare  may  be  given 
within  four  days  after  the  end  of  the  term 
in  which  the  writ  is  returned."  Formerly, 
the  rule  might  have  been  given  in  fourteen 
days  after  term.  [Edwards  v.  Bunch,  11 
East,  1«3). 

(r)  See  ante.  Vol.  1. 138. 

(«)  Craven  v.  Vavasour,  5  Taunt.  35. 
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iidgment  for  want  of  a  plea  might,  it  seems,  have  been  set     Chap^jit. 
iside(#).     Since  that  rule,  however,  it  is  usual,  in  j^ractice,  to      ^^ct  2. 
late  the  declaration  of  the  day  it  is  filed  or  delivered,  and  this 
)ractice  seems  to  be  correct ;  but  it  has  not  been  decided  whe- 
her  it  is  applicable  to  proceedings  in  replevin. 

A  married  woman  whose  husband  lived  abroad,  renting  Amendment 
)remises  in  her  own  name,  not  stating  whether  she  was  mar-  °^- 
led  or  single,  having  paid  rent  to  A.,  of  whom  she  took  the 
)remises,  under  a  threat  of  distress,  she  was  distrained  upon 
>y  B.,  claiming  to  be  the  landlord,  for  the  same  rent.  She 
)rought  replevin,  and  the  defendant  (the  broker)  pleaded  that 
he  was  a  married  woman,  and  that  the  goods  were  her  hus- 
>and's.  A  judge  at  chambers  made  an  order,  at  the  plaintiff's 
nstance,  that  the  proceedings  should  be  amended  by  inserting 
he  husband's  name  in  the  declaration,  unless  the  defendant 
should  withdraw  his  pleas,  and  avow  ;  in  which  case  the  plain- 
iff's  coverture  should  not  be  set  up ;  it  was  held,  that  such  an 
irder  could  not  be  made  without  the  defendant's  consent, 
hough  in  a  case  of  obvious  oppression,  and  the  order  was  set 
,side(w). 

Nonpros  for  Want  of  Declaration.,  and  subsequent  Proceedings  Nonpros  for 
hereon.']  In  order  to  obtain  a  judgment  of  nonpros  for  not  Want  of  De- 
ieclaring,  in  addition  to  the  above  rule  to  declare,  a  written  subsequent 
letnand  of  declaration  should  be  served  on  the  plaintiff  or  his  Proceedings 
ttorney  or  agent  (as  the  case  may  be)(,^)  ;  and  in  four  days 
fter  the  service  of  such  rule  and  the  making  of  such  demand 
lave  severally  expired,  and  the  plaintiff  has  not  declared,  the 
iefendant   may  sign  judgment   of  nonpros(f/).     It  may   be 
bserved  that  the  jdaintitf  is  bound,  as  of  course,  to  declare 
dtliin  a  year  next  after  the  return  day  of  the  re.  fa,  lo.^  or 
mt  by  which  the  replevin  suit  is  removed,  otherwise  he  will 
•e  deemed  out  of  court  {z).     Where  a  replevin  suit  was  re- 
Qovedfrom  an  inferior  jurisdiction  into  the  Queen's  Bench  by 
ertiorari^  and  the  defendant  signed  judgment  of  nonpros  for 
lot  declaring,   the   court   held  the  judgment  irregular,   and 
efused  to  refer  it  to    the  master  to  tax  the  defendant  his 
osts,  on  the  ground  of  tlie  distinction  between  a  re.  fa.  lo.  and 

certiorari,  the  former  giving  a  day  to  the  parties  to  appear 
n  court,  the  latter  none  («).  Sign  the  judgment  of  nonpros, 
s  directed  post,  Booh  IV.  Part  I.  Ch.  17. 

The  judgment  of  nonpros  at  common  law  is,  that  the  defend-  Writ  of  se- 
nt shall   have   a   return   of    the    goods   replevied,   and   his  *^°"^  Deliver- 
osts  {b).     The  plaintiff,  however,  is  not  prevented  by  this 
udgment  from  proceeding,  for  he  may  sue  out  a  writ  of  second 
eliverance  (c);  in  execution  of  which,  the  sheriff  must  again 
ake  the  goods  from  the  defendant,  and  deliver  them  to  the 

(t)  Topping  \.  Fuge.  5  Taunt.  77'^-  See  (2)  See  ante,  Vol.  I,  137:    Norrlsh  v, 

)rm  of  declaration,  Chit.  Forms,  434.  Richards,  5  Nev.  &  M.  268;  1  H,  &  W.  437, 

(u)  Ewbarike  v.  Owen,  5  A.  &  E.  208.  S.  C. 

{x)  By  K.  T.,  1  W.  4,  r.  4,  "  no  judg-  (a)  Clerk  v.  Mayor  of  Berwick,  4  B.  & 

lent  of  nonpros  shall  be  signed  for  want  C.  649. 

fa  declaration  until  four  days  next  after  (b)    See  the  form,   Chit.  Forms,  426; 

demand  thereof  shall  have  been  made,  and  see  form  of  writ  de  retorno  habendo 

ji  writing,  upon  the  plaintiff,  his  attor-  thereon,  Id.  ;  and  oi  Ji.fa.  or  ca  sa.  for 

ey  or  agent,  as  the  case  may  be."  the  costs,  Id.  427. 

,  (y)  F.  N.  B.  70  A. :  R.  T.,  1  W.  4 :  Ed-  («)  2  Inst.  340:  Stat.  Westm.  2,  c.  2. 
.ards  V.  Dunch,  11  East,  183. 


claration. 


800  Replevin. 

ikJOK  MI.  plaintiff;  or  the  writ  will  operate  in  the  sheriff's  hands  as  a 
^'^'^^  '•  supersedeas  of  the  writ  de  retorno  hahendo,  if  the  latter  writ 
have  not  as  yet  been  executed  (^Z).  If  the  jdaintiff  intend  to 
proceed  thus,  let  an.  awnrd  of  the  writ  of  second  deliverance  he 
entered  upon  the  roll  after  the  jadfjment  <f  n()n[injs  (r;).  Thcrk 
sue  out  the  writ  with  the  airsiior  (f).  The  proceed inj^s  upon 
this  writ  are  the  same  as  in  ordinary  cases  of  replevin,  where 
the  action  is  commenced  hy  writ,  as  already  mentioned;  and 
if  the  defendant  have  judgment,  either  u})on  verdict,  demurrer, 
or  of  nonpros,  it  is  for  a  return  irrcj)levisahle,  and  he  shall 
have  a  writ  de  retorno  hahendo  {g)\  which  heing  executed,  tho 
plaintiff  cannot  have  any  further  writ  of  deliverance.  But  if 
the  plaintiff  do  not  sue  out  a  writ  of  second  deliverance,  and 
to  the  writ  de  retorno  habendo  the  sheriff'  should  return  that 
the  goods,  &c.,  are  eloigned  (A),  the  defendant  shall  then  have 
a  capias  in  withernam  {i),  and  after  that  an  alias  and  pluries, 
until  it  is  executed  {k).  The  capias  in  vnthernam,  however, 
in  this  case,  is  hut  mesne  process,  to  compel  the  plaintiff  to 
declare  (^);  and  as  soon  as  he  has  declared,  he  may,  it  seems, 
obtain  a  restitution  of  the  goods  taken  under  it,  upon  mo- 
tion (w). 
Sucgestion  But  in  cases  where  the  replevin  is  of  goods  distrained  for 

inquiry  under  ^"61^^,  if  the  plaintiff  be  nonprossed^  the  defendant,  after  enter- 
17C.2,  c.  7,  ing  the  judgment  for  a  return,  (and  which  must  still  be 
Nonpros  for  entered,  although  it  is  never  executed)  (w),  may,  by  17  C  2, 
Want  of  De-  c.  7,  s.  2,  make  a  suggestion  on  the  roll,  in  the  nature  of  an 
avowry  or  conusance,  and  pray  a  writ  of  inquiry  to  be  directed 
to  the  sheriff  of  the  county  where  the  distress  was  taken,  to 
inquire  of  the  rent  in  arrear  at  the  time  of  the  distress,  and 
also  of  the  value  of  the  distress.  Then  follows  on  the  roll  the 
award  of  the  writ  of  inquiry  (of  the  execution  of  which  fifteen 
days'  notice  must  he  given  to  the  plaintiff  or  his  attor- 
ney) (o);  then  the  sheriff's  return  of  the  finding  of  the  in- 
quest; and,  lastly,  follows  an  entry  of  the  final  judgment.  If 
the  inquest  find  the  value  of  the  distress  to  be  as  much  or 
more  than  the  amount  of  the  arrears  of  rent,  then  the  final 
judgment  shall  be,  that  the  defendant  recover  the  amount  of 
such  arrears,  and  full  costs  of  suit;  but  if  the  distress  be  less 
than  the  arrears,  then  the  judgment  shall  be  for  the  sum  at 
which  the  distress  is  valued  by  the  inquest,  together  with  full 
costs  of  suit(/>).  The  defendant  may  have  execution  of  this 
judgment  hy  fieri  facias,  ca.  sa.,  or  elegit  (q);  but  cannot,  of 
course,  have  a  writ  de  retorno  habendo  (r).  This  statute  does 
not  take  away  or  alter  the  judgment  at  common  law,  it  only 
gives  a  further  remedy  to  the  avowant:  and  it  is  always  at  the 
election  of  the  defendant,  whether  he  will  proceed  under  the 

id)  Anon.,  Latch.  72:  Ari^oll  v.  Cheney,  (n)    See  Cooper  v.  SherbrooJce,  2  Wils. 

Palm.  403  :  Pratt  \.  Rutlidge,  1  Salk.  95.  117;  Barnes,  427,  S.  C:    Baker  v.  Larfe, 

(e)  See  form  of  it,  Chit.  Forms,  426  Carth,  25.3. 

(/)  See  form.  Chit.  Forms,  427 ;  and  (o)  17  C.  2,  e.  7.  s.  2.  See  Burton  v. 
return  thereto,  Id.  428.  Hickey,  ^^  Taunt.  57  ;  1  Marsh.  444,  S.  C. 
(g)  2  Inst.  341.  ip)  17  C.  2,  c.  7,  s.  2.  See  the  forms  of 
(h)  See  form,  Chit.  Forms,  427.  suggestion,  Sac,  and  judgment,  Chit 
(i)  Id.  428.  Forms,  432;  of  writ  of  inquiry,  Id.  4-30; 
(k)  See  the  form.  Chit.  Forms,  424.  of  notice  of  inquiry.  Id.  431;  of  inquisi- 
(l)  Moor  V.  Watts,  1  L.  Raym.  614;  12  tion  thereon,  Id.  432;  and  of  entry  there- 
Mod.  423,  S.  C.  of  upon  the  roll.  Id.  432. 

(m)   WeU)  V.  Hinde,  Noy,  50:  and  see  (q)  17  C.  2,  c.  7,  s.  2. 

De  la  Bastide  v.  Reynel,  Comb.  201 :  Moor  \r)  See  the  forms  of  the  fi.  fa.  and  ca. 

V.  WaUs,  2  Salk.  582.  sa.,  Chit.  Forms,  433. 
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statute  or  not  {s).  This  mode  of  proceeding  by  writ  of  Chap.  u. 
inquiry  under  the  statute  is  in  many  cases  advisable,  as  a  writ  .^^^'^•^' 
of  second  deliverance  after  it  would  be  inoperative,  the  goods 
still  remaining  with  the  plaintiff"  (^).  The  court,  in  some 
cases,  under  particular  circumstances,  will  set  aside  this  judg- 
ment of  nonpros,  &c.,  and  let  in  the  plaintiff  to  declare  upon 
payment  of  costs  (w). 

Or,  instead  of  executing  a  writ  of  inquiry,  under  this  sta-  proceeding 
tute,  the  defendant,  having  signed  judgment  of  nonpros,  in  °^'^^^i^nd 
cases  where  the  replevin  is  of  a  distress  for  rent,  may  take  an 
assignment  of  the  replevin-bond,  and  j^roceed  upon  it  against 
the  plaintiff  and  his  pledges  (^). 

Avowrj/.']  When  the  plaintiff  has  delivered  or  filed  his  de-  Avowry, 
claration,  let  him  give  oiotice  to  the  defendant  to  avow,  in  the 
manner  directed.  Vol.  I,  152,  as  to  the  notice  to  plead;  also  let 
him  enter  a  rule  to  avow  with  the  masters  in  the  manner  directed, 
Vol.  I.  157,' as  to  the  rule  to  plead  (y).  Then  demand  an  Uovi  com- 
avowry,  in  the  same  manner  you  demand  a  plea  {z)  ;  and  if  the  ^^^^' 
defendant  do  not  deliver  his  avowry  or  cognizance,  &fc.,  within  the 
time  limited  for  that  purpose,  sign  judgment  hy  default,  and  exe- 
cute a  writ  of  inquiry,  as  directed  ante,  702  {a).  It  is  doubtful 
whether  the  enactment  of  2  W.  4,  c.  89,5.  11,  as  to  pleading 
between  the  10th  August  and  24th  October,  and  the  rule  of 
M.  T.,  3  W.  4,  r.  12,  framed  to  meet  it  {b),  or  the  rules  of 
H.  T.,  4  W.  4,  as  to  pleadings,  &c.,  in  general,  except  the  rules 
prohibiting  several  avowries  of  the  same  kind  being  pleaded  (c), 
apply  to  a  replevin  suit.  It  is  the  practice  to  treat  them  as 
applicable. 

If  the  defendant  plead,  avow,  or  make  cognizance,  let  the  How  framed 
plea  or  avowry,  &;c.,  if  it  conclude  with  a  verification,  he  signed  ^^  fie^i^ered. 
hy  counsel,  and  delivered  to  the  plaintiff's  attorney  or  agent.  If 
he  plead  or  avow  double,  first  obtain  a  judge's  order  for  that  pur- 
pose, as  directed.  Vol.  I.  179.  The  pleading  a  double  plea, 
avowry,  or  conusance,  without  a  rule  for  that  purpose,  would 
entitle  the  plaintiff  to  sign  judgment  (J).  The  plea  of  cepit  in 
alio  loco  is  not  a  plea  in  abatement,  but  a  plea  in  bar;  and 
therefore  an  affidavit  to  verify  it  is  not  required  (e). 

As  regards  the  time  for  avowing  or  making  a  cognizance,  &c.,  Time  for. 
the  notice  must  be  to  avow,  &c.,  within  four  days,  if  the  venue 
be  laid  in  London  or  Middlesex,  and  the  defendant  reside  within 
twenty  miles  of  London ;  or  within  eight  days,  if  the  venue  be 
laid  in  any  other  county,  or  the  defendant  reside  above  twenty 
miles  from  London  (/);  and  in  default  of  avowry,  &c.,  the 
plaintiff  may  sign  judgment  (^).  In  some  cases,  however,  the 
defendant  is  entitled  to  what  is  termed  an  imparlance,  or,  in 
other  Avords,  to  a  further  time  to  plead,  and  which  shall  be 
now  noticed. 

is)  Rees  v.  Morgan,  3  T.  R.  350.  Forms,  39. 

{t)  Plai/ters  v.   Sheering,  1  Vent.    64;  (a)  See  as   to  the  forms  of  the  judg- 

BuU.    N.  P.    58:     Cooper  v.   Sherbrooke,  ment,  &c.,  Chit.  Forms,  434,  435. 

Barnes,  427;  2  Wiis.  116,  S.  C.  (h)  Ante,  Voh  I.  153. 

(«)  Plat/ters  v.  Sheering,  1  Vent.  64.  (c)  A7ite,  "Vol.  I.  179. 

(x)  See  CJhit.  Forms,  416:  and  see  Tur-  (d)  R.  H.,  2  W.  4,  r.  1,  s.  34,  ante.  Vol.  I. 

ner  v.  Turner,  2  B.  &  B.  107;    4  Moore,  179- 

<J06,  S.  C:  sed  vide  2  Tidd,  1056.  (e)  Bullythwpe  v.  Turner,  Willes,  475. 

{y)  See  Chit.  Forms,  434.  (/)  Ante,  Vol.  I.  153. 

(s)  See   Vol.    I.    158;    and   see    Chit.  (g)  R.  T.,  5&6G.  2. 
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Tnijxirlancc.']  An  ininarlancc,  or  licentia  loquendi^  is  a  leave 
.given  l)y  the  court  to  the  (h'ren(hint  toH|)eak  with  tlie  j)hiintiff, 
to  see  iftliey  can  end  tlie  matter  in  dispute  aniicahly,  without 
suit,  if  j)ossihk'  (//).  Hut,  in  effect,  it  is  time  given  to  the  (h.*- 
fendant  to  j)h'ad.  It  is  doubtful  whether  an  imjiarhmce  is  not 
now  aholishcd  in  rej)k'vin  as  well  as  other  suits;  it  would 
seem  that  it  is,  and  at  least  it  is  the  practice  to  consider  it  so. 
In  this  uncertainty,  however,  it  is  deemed  j)roper  to  state  the 
law  upon  the  subject  of  imparlances. 

As  regards  tlu^  time  given  ])V  his  imparlance,  hefore  the  rules 
of  T.  7'.,  1  /( '.  4,  and  IL  7'.,  2  W.  4,  r.  3,  if  the  i)rocess  were 
returnal)lc  on  or  after  the  last  general  return  of  the  term  (e),  or 
if  the  plaintiff  had  neglected  to  deliver  his  declaration,  or  to 
file  it  and  give  notice  thereof,  four  days  exclusive  hefore  the 
end  of  the  term  in  which  the  process  was  I'eturnahle  (^),  the 
defendant  was  entitled  to  an  im})arlance  over  to  the  next  term 
after  that  in  which  the  declaration  was  delivered  or  filed,  and 
must  have  pleaded  within  the  first  four  days  thereof  (/).  But 
now,  by  the  rule  of  T.  T.,  1  TV.  4,  it  is  ordered,  that  upon 
every  declaration  delivered  or  filed  on  or  before  the  last  day  of 
the  term  (in),  the  defendant,  whether  in  or  out  of  any  prison, 
shall  be  compellable  to  plead  as  of  such  term  without  being 
entitled  to  any  imparlance.  And  by  the  more  recent  rule  of 
H.  T.,  2  W.  4,  r.  3,  in  Hilary  and  Trinity  terms,  the  plaintiff" 
in  a  country  cause  may  declare  de  bene  esse  within  four  days  after 
the  end  of  the  term,  as  of  such  term.  If  not  delivered  or  filed 
wdthin  this  time,  then  it  must  be  delivered  or  filed  before  the 
first  day(w)  of  the  subsequent  term,  or  the  defendant  will  be 
allowed  to  imparl  to  the  third  or  subsequent  term,  and  shall 
plead  within  the  first  four  days  thereof  (o).  But  where  the 
defendant  does  not  appear  on  or  before  the  last  day  of  a  term, 
he  is  not  entitled  to  an  imparlance  over  to  the  third  term,  al- 
though the  plaintiff'  do  not  declare  before  the  first  day  of  the 
second  term ;  for  the  plaintiff  cannot  in  replevin,  nor  is  he 
obliged  in  any  case  to  declare  until  the  defendant  is  fully  in 
court,  and  no  laches  can  consequently  be  imputed  to  him  for 
not  declaring  until  after  that  time(/>).  For  the  same  reason, 
if  a  joint  writ  issue  against  two  defendants,  and  they  appear 
in  different  terms,  neither  can  claim  an  imparlance  upon  the 
ground  of  the  plaintiff's  not  having  declared  in  the  term  in 
which  the  first  defendant  appeared ;  for  he  could  not,  in  fact, 
have  declared  until  both  the  defendants  were  before  the 
court (5-).     Also,  for  the  same  reason,  where  the  plaintiff  is 


(/*)  3  Bl.  Com.  298.  According  to  the 
decision  of  Taunton,  J.,  (in  Vream  v. 
Chaplin,  2  Dowl.  523),  it  would  seem  that 
the  right  to  an  imparlance  still  exists  in 
all  cases,  and  is  not  confined  to  an  action 
of  replevin  or  suits  removed  from  inferior 
courts,  \c. ;  but  that  decision  was  over- 
ruled in  Wigley  v.  Thomas,  3  Dowl.  8. 

(I)  See  R.  T.,  5  &  6  G.  2:  R.  T.,  22 

\k)  See  R.  T.,  5  &  6  G.  2  b:  R.  T., 
22  G.  3. 

(/)  2  Saund.  2. 

(m)  See  Edmisw  v.  Hoffman,  2  C.  &  J. 
140. 

(n)  Before  the  11  G.  4  &  1  W,  4,  c.  70, 
it  must  have  been  so  filed  or  delivered 


before  the  essoign  day  ;  but  that  act,  it 
seems,  has  done  away  with  that  day  for 
all  purposes,  as  part  of  the  term.  (See 
Price  v.  Hughes,  1  Dowl.  448). 

(o)  2  Saund.  2:  see  Whalleijv.  Barnet, 
1  Dowl.  (i07. 

(p)  Smith  V.  James,  C  T.  R.  7-52:  Wood 
v.  Wenman,  1  Wils.  1.54:  Winter  v. 
Barnes,  9  D.  &  R.  18:  Rolleston  v.  Scott, 
5  T.  R.  362:  Cook  v.  Allen,  1  C.  &  M. 
3.50:  and  see  Bailei/  v.  Huutler,  2  B.  &  P. 
126:  sed  vide  Thompson  v.  Jordan,  2  B,  & 
P.  137. 

(q)  Tidd,  9th  ed.  467:  R.  v.  Shffs.  of 
London,  in  Dai/  v.  Morley,  1  Chit.  Rep. 
359:  see  Smith  v.  Midler,  3  T.  R.  626, 
627. 
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prevented  from  declaring  tlie  same  terra  the  writ  is  returnable,  chap.  it. 
by  his  being  obliged  to  proceed  to  outlawry  against  some  ^^^"r-  2- 
of  the  defendants,  the  others  who  have  been  served  or  arrested 
are  not  entitled  to  an  imparlance  (r).  So,  if  by  any  other 
act  of  the  defendant's,  the  plaintiff  is  prevented  from  declaring 
in  time,  the  defendant  shall  not  be  entitled  to  an  impar- 
lance {sy 

If  the  defendant  plead  without  imparlance,  and  his  plea  be  Waived  by 
a  nullity,  so  that  the  plaintiff  signs  judgment  for  want  of  a  ^'^^'^'"S* 
plea,  the  court  will  not  set  aside  the  judgment  for  being  signed 
too  soon;  for,  by  pleading,  the  defendant  waived  his  right  to 
an  imparlance  {t).  Taking  out  a  summons  for  time  to  plead, 
upon  which  the  plaintiff  indorses  his  consent,  or  obtaining  an 
order  thereon,  is  a  waiver  of  the  right  to  an  imparlance  {u). 

The  imparlance  thus  obtained  is  a  general  imparlance ;  but 
the  defendant  may  have  a  special  imparlance,  when  necessary, 
by  leave  of  the  court,  obtained  by  a  side-bar  rule  for  that  pur- 
pose (.«;),  or  a  general  special  imparlance,  under  particular  cir- 
cumstances, by  moving  the  court  for  it  within  the  first  four 
iays  of  the  next  term  (^). 

The  general  imparlance  is  a  leave  to  imparl  generally  to  the  General  im- 
next  term,  without  any  saving  of  exceptions ;  and  may  be  parlance, 
Bntered  as  of  course,  in  all  cases  where  the  defendant  is  Effect  of. 
entitled  to  \.i{a).  After  a  general  imparlance,  the  defendant 
3an  plead  only  in  bar,  and  not  in  abatement  (5) ;  or  to  the 
jurisdiction,  or  any  other  dilatory  plea;  nor  can  he  claim 
cognizance  or  demand  oyeri^c^.  Formerly,  it  was  holden  that 
tie  could  not  plead  a  tender,  although  latterly  the  law  has 
been  considered  to  be  otherwise  (c?);  still,  however,  it  seems, 
1  rule  of  court  or  a  judge's  order  must  be  obtained  for  leave  to 
plead  it  as  of  the  preceding  term  {e)\  so  that,  upon  the  face 
3f  it,  it  may  not  appear  to  be  pleaded  after  an  imjjarlance. 
But  if  a  declaration  be  filed  or  delivered  so  late  that  the 
lefendant  is  not  bound  to  plead  until  the  next  term,  the 
iefendant  may  plead  as  of  the  preceding  term,  within  the  first 
ibur  days  of  the  next  term,  any  plea  to  the  jurisdiction  or  in 
ibatement,  or  a  tender,  or  any  other  similar  plea(/). 

The  special  imparlance  contains  a  saving  of  all  exceptions  to  special  im. 
:he  writ,  bill,  or  count  (^)';  and  is  necessary  where  the  de-  parlance, 
endant  intends  to  plead  in  abatement,  of  a  term  subsequent  Etffectof!^ 
;o  the  declaration (/i).     It  cannot  be  had  without  leave  of  the 
;ourt(«),  obtained   by  a  side-bar  rule  for  that  purpose  (yJ^). 
iVfter  a  special  imparlance  the  defendant  cannot  plead  to  the 
urisdiction,  or  a  plea  of  privilege ;   but  he  must  obtain  a 
general  special  imparlance  to  enable  him  to  do  so(^). 

(r)  Martin  v.  Bradlei/,  E.,  18  G.  3:  Cod-  (d)  1  Saund  33  b:   2  Saund.  2. 

vinv  Seaman,  M.  1797;  MS.,  B.  1211.  (e)  King  v.  Nichols,  Barnes,  343,  347, 

(«)  Page  V.   Vogel,  2  B.  &  Aid    390;  1  349:  zxiA^ee  Kilwickv.  Maidman,\  B\xxr. 

'hit.  Rep.  230,  S.  C. .-  Rooke  v.  Leicestei-  59. 

Earl  of),  2  T.  R.  16.  (/)  R.  H.,  2  W.  4,  r.  45:  1  Salk.  347. 

(t)  Lockhart  v.  Mackreth,  5  T.  R.  661.  \g)  See  the  form  of  entering  it.  Arch. 

<m)  Edensor  v.   Hoffman,   2.   C.    &    J.  Forms,  288,  289. 

40.  {h )  2  Saund.  2 :  Doughty  v.  Lascelles,  4 

{x)  R.  E.,  5  A.:  2  Saund.  2a.  T.  R  520:  Blackmwe  v.  Fleming,  7  Id. 

(2)  2  Saund.  2  a,  b  :  Tidd,  9th  ed.  467-  477,  n. 

(a)  See  the  form  of  entering  it.  Arch.  (t)  R.  E.,  5  A. 

•'onns,  91.  (k)  See  the  form  of   the  ru!e.    Arch. 

(b)  Lloyd  V.  Williams,  2  M.  &  Sel.  484:     Forms,  287- 

iuddlev.  Wilson,  6  T.  R.  369.  (I)  2  Saund.  2  b:    Godefroy  v.  Jay,  6 

(c)  2  Saund.  2.  Bing.  616;  1  Moo.  &  P.  440,  S.  C.      The 
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HcMJK  rii.  T\iQ  general  special  imparlance  contains  a  saving  of  all  ad- 
'*'^'"  ':_.  vantages  and  oxcc'i)ti()ns  wliatsocvcr.  Tlie  entry  of  it  is  the 
(joneral  Spc-  sanic  as  that  of  the  speei.il  inn)ailance,  excepting  tliat,  instead 
i:im-<>"''''**^  of  tlie  saving  in  tlie  latter,  you  insert  the  words  "  saving  to 
himself  all  advantages  and  exce})tions  whatsoever."  'J'hia 
kind  of  in)])arlanee  is  necessary,  where  the  defendant  intends 
to  ])lead  to  the  jurisdiction (yw),  or  to  ])lead  liis  j)rivileg('(«), 
of  a  term  sul)se<juent  to  the  declaration.  It  is  ohtained  })y 
application  to  the  court,  within  the  first  four  days  of  the  next 
term.  It  is  in  the  discretion  of  the  court,  however,  governed 
by  the  ])articular  circumstances  of  the  case,  to  grant  it  or 
not(o);  they  will  not  grant  it,  for  instance,  if  the  defendant 
have  aj)pcare(l  hy  attorney  (/»),  hecause  a  plea  to  the  jurisdic- 
tion must  he  })leaded  in  person. 
What  mav  be  If  the  defendant  j)lead  in  abatement  after  the  general  im- 
pleaded after,  parlance,  or  to  the  jurisdiction  after  a  special  imparlance,  the 
plaintiff  may  either  sign  judgment («/),  (except  in  a  question- 
able case(r)  ),  or  apply  to  the  court  to  set  aside  the  plea(.?), 
or  may  demur  generally  (^),  or  may  allege  the  imparlance  in 
his  replication,  by  way  iii  estoppel  {ii)\  but  if,  instead  of 
doing  so,  the  plaintiff  reply  to  the  plea,  the  fault  is  cured  (^). 
Or,  if  the  imparlance  be  obtained  irregularly, — as,  if  a  special 
imparlance  l)e  entered  without  a  side-bar  rule  first  obtained 
for  that  purpose,  or  a  general  special  imparlance  without 
leave  first  obtained  of  the  court  upon  motion, — it  should  seem 
that  the  plaintiff"  may  sign  judgment  (j/). 

Plea  in  Bar.  Plea  in  Bar.']  As  soon  as  the  defendant  has  avowed,  &c., 
he  may  rule  the  plaintiff  to  plead,  in  the  same  manner  as 
directed  ante.  Vol.  I.  195,  as  to  the  rule  to  reply;  and  if  the 
plaintiff  do  not  plead  wdthin  the  time  limited  by  the  rule,  and 
four  days  after  demand  of  plea,  the  defendant  may  sign  judg- 
ment of  nonpros.  It  is  doubtful  whether  the  enactment  of 
the  2  TV.  4,  c.  89,  s.  11,  as  to  pleading  betw^een  the  10th 
August  and  24th  October,  and  the  rule  of  M.  T.,  8  TV.  4, 
r.  12,  framed  to  meet  it(z),  or  the  rules  of  H.  T.,  4  TV.  4,  as 
to  pleading  &c.  in  general,  apply  to  a  replevin  suit :  it  is  the 
practice  to  treat  them  as  so  applicable,  and  such  practice 
seems  to  be  correct. 
The  Plea,  If  the  plaintiff  plead  to  the  avowry  or  conusance,  let  the 

and  delivered  P^^^-)  '^f  ^'^  conclude  with  a  verification,  be  signed  hy  counsel; 
engross  it  on  plain  paper,  and  deliver  it  to  the  opposite  attorney 
or  agent{a).  If  the  plaintiff  plead  double,  (which  he  may  do, 
4  A.  c.  16,  s.  4),  a  judge's  order  must  first  be  obtained  for 
that  purpose,  as  directed.  Vol.  I.  179;  and,  if  he  pleaded 
double  without  a  rule  for  that  purpose,  defendant  might  sign 
judgment  of  Qtonprosib). 

court,  in  the  last  case,  thought  the  plain-        (s)  2  Saund.  3:  Buddie  v.  Wilson,  6  T. 

tiff  ought  to  have  demurred,   and   not  R,  373. 

signed  judgment  for  want  of  a  plea.  (t)  Llot/dv.  Williams,  2  M.  &  Sel.  484: 

(m)  2  Saund.  2  b.  Buddie  v.  Wilson,  6  T.  R.  369. 

(n)  Hardr,  3G5:    1  Lutw.  46:  12  Mod.        (u)  Clift  18,  pi  46;  19,  pi.  50:  20,  pi.  53, 

529:  Gilb.  C.  B.  210,  211.  54:  Bartelot  v.  Burton,  1  Lutw.  23. 

(o)  2  Saund.  2  b.  (,r)  Datres  v.  Duncomb,  1  Vent.  236. 

(p)  Grant  v.  Sondes,  2  W^  Bl.  1094:   2        (y)  See  2  Saund.  2  b. 
Saund.  2  B  (.--)  Ante.  Vol.  I.  196. 

iq)  Doughty  v.  Lascelles,  4  T.  R.  520:        (a)  See  form,  Chit.  Forms,  443. 
Blackmore  v.  Flemyng,  7  T.  R.  447.  n.  (6)  Id.   R.  H.,   2  W.  4,  r.  1,  s.  34,  ante. 


[r)  Godejroy  v.  Jay,  4  Moo.  &  P.  440;     Vol.  1.  179. 
6  Ring.  616,  S.  C. 
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Plea  in  Bar. — Nonpros, — Issue,  ^c,  805 

If  the  grantee  of  a  rent-charge  avow  upon  several  under-     Chap.  u, 
tenants  for  the   same   rent,  the  court  will,  upon  a  tender      ^^c'^-  2. 
pleaded  by  the  under-tenants,  make  an  order,  that  the  pay-  Tender, 
ment  of  the  rent  into  court  in  one  action  shall  serve  for  all(c). 
Although  a  party  cannot  proceed  for  damages  on  a  plea  of 
tender,  after  taking  the  money  out  of  court,  yet,  on  a  plea  of 
tender  to  an  avowry  for  rent,  the  plaintiff  need  not  bring  the 
money  into  court  (J). 

Nonpros  for  Want  of  Plea  in  Bar.~\  The  judgment  oi  nonpros  Nonpros  for 
in  this  case,  at  common  law,  is,  that  the  defendant  shall  have  ^^"*^  *^^- 
a  return  of  the  goods (e).  But,  if  the  distress  were  for  rent, 
customs,  services,  or  damage  feasant,  the  defendant  shall  have 
judgment  for  his  damages  (/');  and,  consequently,  after  the 
entry  of  the  judgment  of  nonpros  on  the  roll,  follow  the  aM^ard 
of  a  writ  of  inquiry  to  ascertain  the  damages,  (in  the  same 
manner  as  in  ordinary  cases  upon  a  judgment  by  default),  the 
sheriff's  return  of  the  inquest,  and  final  judgment  (_^).  In  this 
case,  also,  the  plaintiff  may  sue  out  a  writ  of  second  deliver- 
ance (/i);  but  it  will  be  Si  supersedeas  of  the  writ  de  retorno 
hahendo  only,  and  not  of  the  writ  of  inquiry  (^). 

Or,  if  the  replevin  were  of  a  distress  for  rent,  the  defendant  Sup:gestion 
may  enter  his  judgment,  and  execute  a  writ  of  inquiry,  under  ^"  nquiry. 
stat.  17  C.  2,  c.  7,  s.  2,  in  the  manner  directed  ante,  800,  for 
want  of  a  declaration,  excepting  that  the  entry  of  a  sug- 
gestion, in  nature  of  an  avowry,  must,  of  course,  be  omitted : 
and  you  therefore  enter  the  prayer  for  the  writ  of  inquiry, 
&c.,  immediately  after  the  judgment  for  a  return (^). 

Or  the  defendant,  instead  of  executing  a  writ  of  inquiry.  Proceedings 
may,  after  signing  judgment  of  nonpros,  take  an  assignment  ^^  ^on<i- 
of  the  replevin-bond,  and  proceed  thereon  (^). 

Issue.~\  Let  the  issue  be  drawn  up  and  delivered  as  directed,  issue. 
Vol.  I.  199,  &c. ;  but  let  the  form  of  it  be  as  directed  ante, 
756,  757,  with  reference  to  proceedings  by  original,  in  eject- 
ment, &c.  {m).  Either  plaintiff  or  defendant  may  make  it  ujJ, 
and  enter  it  when  necessary,  both  parties  in  replevin  being 
deemed  actors  (?^). 

Proceedings  on  Demurrer r\  The  proceedings  upon  demurrer  Proceedings 
in  replevin  are  the  same  as  in  ordinary  cases ;  the  only  thing  °"  Demurrer, 
necessary  to  be  mentioned  here  is  the  judgment.     At  common 
law,  the  judgment  for  the  defendant  is,  that  he  have  a  return 
of  the  goods  irreplevisable  (0).     But,  if  the  distress  were  for 

(f)  Anon.,  L.  Raym.  429.  (i)  Anon.,  Latch,  72:  Argoll  v.  Cheney, 

(d)  Bull.  N.  P.  (iO:  Wcodf.  L.  &  T.  by  Palm.  403:  Pratt  v.  Rutlidge,  1  Salk.  95. 
Harrison,  769.  {k)  See  the  form  of  the  entry.  Chit. 

(e)  See  the  form.  Chit.  Forms,  438  ;  Forms,  442;  and  of  writ  of  inquiry.  Id.  ; 
and  of  writ  de  retorno  habendo  thereon,  Id.  of  notice  of  inquiry.  Id.  443 ;  of  the  inqui- 
438;  andoffi.fa.  or  ca.  sa.  for  costs,  Id.  sition.  Id.;  of  entry  thereof  upon  the  roll, 
439.  Id.;  and  of  ^i.  fa.  or  ca.  sa.  thereon,  Id. 

(/)  21  H.  8,  c.  19.  And  see   Tumor  v.  Turner,    2  B.  &  B. 

(g)  Seethe  form,  Chit.  Forms,  4.39;  of    107;  4  Moore,  ()06,  S.  C. 

writ  of  inquiry  thereon,  Id.  440;  of  no-  (/)  Waterman  v.  Yea,  2  Wils.  41:  Tur- 

tice  of  inquiry.  Id.;  of  inquisition.  Id.;  nor -v.  Turner,  2  B.  &  B.  107;  4  Moore, 

of  entry  thereof  upon  the  roll.  Id.;    of  606,  S.  C-  ante,  801. 

writ  de  retorno  habendo  thereon.  Id.  ;  and  (m)  See  as  to  the  form.  Chit.  Forms, 

of  Ji.  fa.  or  ca.  sa.  for  damages  and  costs,  448. 

Id.  441.  (n)  Vol.  I.  203. 

{h)  See  form,  Chit.  Forms,  427.  (o)  14  H.  7,  9  b:  2  Inst.  340:  Co.  Ent. 
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Hook  hi.    Tciit,  ciistoms,  scrviccs,  OF  (liiinafrc  feasant  {p),  an  inquiry  of 

^^^^""^  '•       (lania;i:e8  and  costs  is  awarded  (y).     The  defendant  thereupon 

sues  out  a  retorno  liahendo^  and  an   in(|uiry  of  daniaj^es,  eitlier 

in  the  same  \vrit(/-),  or  in  si'])arate   \vrits(.s-);  and   upon  the 

return  of  the  writ  of  in<juiry,   final  jud^nu'iit  is  entered  to 

recover,  as  Mell  the  damages  and  costs  assessed  l)y  the  jury, 

as  the  costs  assessed    l)y  the  court (^).      JNo   writ  of  second 

deliverance  Hes  after  judgment  upon  demurrer. 

Inquiryasto        ^^'N  if  the  <Hstress  were  for  rent^  then,  after  judgment  given 

Arrearsof        for  the  avowant,  or  j)erson  making  conusance,  the  court  may 

^m\^ml\\yiQx  Ji^vard  a  writ  of  inijuiry,  to  in(|uire  of  tiie  value  of  the  distress 

Defendant.      (of  the  execution  of  which  writ  of  inquiry  fifteen  days'  notice 

must  be  given  to  the  plaintiff's  attorney  or  agent (m)  )  ;  and, 

U])()n  the  return  thereof,  if  the  value  of  the  distress  ])e  greater 

than  the  amount  of  the  rent  in  arrear,  the  defendant  shall 

h;ive  judgment  to  recover  the  arrears,  and  full  costs  ;  but,  if 

the  value  of  the  distress  be  less  than  tlie  arrears,  then  he  shall 

have  judgment  to  recover  the  value  of  the  distress,  and  full 

costs (^).     The  Stat.  17  C  2,  e.  7,  s.  3,  does  not  require,  in 

this  case,  that  the  inquiry  shall  be  as  to  the  arrears  of  rent(j/). 

In  this  case,  no  writ  de  retorno  hahendo  issues. 

Judgment  for      Tlic  judgment  for  plaintift",  on  demurrer,  is  the  same  as  in 

piaintiit:         the  action  of  trespass  (^r). 

staying  Pro-       Staying  Proceedings  on  Payment  into  Courts  cJyc.]  If  the 
ceedings  on     defendant  avow  or  make  conusance  for  rent,  the  court,  upon 
Court^&c'"*"  application  by  the  plaintiff,  will  stay  the  proceedings,  upon 
By  Plaintiff.    ^^^^  ^^^^^  ^"^^  ^  ^^^  costs  up  to  that  time  being  paid  into 
court («).     But  they  will  not  do  so,  where  the  damages  are 
unliquidated, — as,  where  the  defendant  avows  &c.  for  damage 
feasa7it{l>). 
By  Defen-  Upon  the  application  of  the  defendant,  also,  even  before 

dant.  the  3  4"  4  W.  4,  c.  42,  s.  21,  the  court  have  stayed  the  pro- 

ceedings, upon  payment  of  the  costs  of  the  action  and  of  the 
costs  of  replevying,  and  upon  giving  up  the  replevin-bond, 
where  no  special  damage  was  laid  in  the  declaration  (c)  ;  and 
since  that  act  money  may  be  paid  into  court  as  in  other 
cases  (c?). 

Discontinuing      Discontinuing — Withdrawing  Plea  in  Bar,  c^r.]  The  de- 

— v\_ithdraw-    fendant  cannot  have  a  rule  to  discontinue,  &c.,  for  though  he 

^Bar,  &c.'"      be  an  actor  in  the  suit,  yet  still  it  is  the  plaintiff's  suit(e). 

The  court  will  not,  after  issue  joined  upon  a  plea  in  bar, 

suffer  the  plea  to  be  withdrawn,  and  the  avowry  confessed, 

591  a.     And  see  the  form.  Chit.  Forms,  («)  Vernon  v.    Wynne,    1    H.    Bl.  24: 

444.  Hopkins  v.  Shrole,  1  B.  &  P.  382:  and  see 

(p)  21  H.  8,  c.  19.  Davis  v.  Prince,  Barnes,  429.     In  two  re- 

(q)  See  as  to  the  form,  Chit.  Forms,  cent  instances  judges  at  chambers  have 

446.  allowed  the  payment  into  court' of  part  of 

(»•)  See  the  form,  Thes.  Brev.  220.  the  rent  distrained  for,  making  an  order 

(s)  See  the  forms,  Lil.  Ent  600:  Chit,  that  defendant  proceed  at  the  peril  of 

Forms,  444,  445.  costs  if  he  does  not  prove  a  greater  sum 

(t)  1  Saund.  195,  n.  due. 

(m)  Burton  \.  Mickey,  1  Marsh.  444;  6  (6)  yi«on.,  8  Mod.  379. 

Taunt.  57,  S.  C.  (t)  Banks  v.   Brand,  3  M.  &  Sel.  .')25: 

{X)  17  C.  2,  c.  7,  s.  3.     See  the  forms,  see  Hodgkinson  v.  Snibson,  3  B.  &  P.  603, 

Chit.  Forms,  445,  446.    And  see  1  Saund.  cont. 

195;  2  Id.  286.  (d)  See  post.  Book  IV.  Part  I.  Ch.  9. 

(.V)  See  2  Saund  286.  (e)  Long  v.  Buckeridge,  1  Str.  112. 

(2)  See  a7ite,  665. 


Trial,  ^c. — Verdict.  807 

without  consent,  for  the  avowant  would  lose  his  costs(/).     chap.  n. 
lee  further  as  to  discontinuing,  post,  Book  IV.  Part  I.  Gh.  19.      ^^^^'  ^' — 


Trial,  S^c.']  After  giving  notice  of  trial,  the  plaintiff  {or,  if  he  Trial,  &c 
\eglect  to  do  it,  the  defendant)  may  make  up  the  Nisi  Prius 
ecord,  as  directed  ante,  758,  with  reference  to  proceedings  in 
jectment  hy  original,  and  sue  out  jury  process,  enter  the  cause 
or  trial,  and  proceed  to  verdict  or  nonsuit,  as  in  ordinary 
ases{g).  Inasmuch  as  both  parties  in  replevin  are  deemed 
ctors,  when  the  record  is  carried  down  for  trial  by  the  de- 
endant,  it  is  not  necessary  to  have  the  proviso  in  the  distrin- 
as,  as  in  cases  of  trial  by  proviso  (A),  although,  in  practice,  it 
3  usually  inserted («).  For  the  same  reason,  the  defendant, 
n  replevin,  cannot  have  judgment  as  in  case  of  a  nonsuit  (/?;)  ; 
tut,  if  either  plaintiff"  or  defendant  give  notice  of  trial,  and 
i'terwards  do  not  proceed  to  try  the  cause,  or  countermand 
heir  notice  in  time,  the  opposite  party  will  be  entitled  to 
;osts,  as  in  ordinary  cases  (/). 

If  a  verdict  be  found  for  the  plaintiff",  the  jury  assess  the  The  Verdict. 
lamages(^),  as  in  a  verdict  for  plaintiff"  in  trespass,  ikc.{n). 
1  it  be  found  for  the  defendant,  the  jury,  at  common  law, 
ind  the  issues  specially  for  the  defendant,  and  the  judgment 
s,  that  he  have  a  return  of  the  goods  irreplevisable  (o).  But, 
f  the  distress  were  for  rent,  customs,  services,  or  damage 
■easant,  then  the  jury  may  assess  damages  for  the  defend- 
ant (jt?)  ;  and  the  judgment  then  is,  not  only  for  a  return  of 
he  goods,  but  for  the  damages  and  costs  also(9').  Or,  if  the 
listress  were  for  rent,  and  the  defendant  wish  that  the  finding 
ihould  be  according  to  the  17  C  2,  c.  7,  s.  2,  the  jury  find  the 
imount  of  the  rent  in  arrear,  and  the  value  of  the  things  dis- 
trained; and  the  defendant  shall  have  judgment  for  such 
irrears,  or  so  much  thereof  as  the  value  of  the  goods  or  cattle 
listrained  amount  to  together  with  full  costs,  and  shall 
lave  execution  thereupon (r).  If  the  jury,  in  finding  a 
verdict  generally  for  defendant,  omit  to  assess  damages  ac- 
jording  to  the  statutes  of  H.  8,  the  omission  may  be  supplied 
3y  a  writ  of  inquiry  (5).  But,  if  the  jury  find  according  to 
itat.  17  C  2,  c.  7,  s.  2,  an  omission  in  their  verdict  cannot  be 
iupplied  by  such  writ(#)  ;  although,  in  such  a  case,  the  court 
vould  probably  allow  the  defendant  to  enter  his  judgment  for 
I  return  at  common  law,  or  allow  him  to  amend  it,  if  already 

if)  Com.  Dig,,  Pleader,  3  K.  20.  (q)  See  form  of  postea,   Chit.  Forms, 

(g)  See  as  to  the  form  of  Nisi   Prius  45(»;  judgment.  Id.;    writ  de  retorno  ha- 

ecord,  Chit.  Forms,   448;  and  of  jury  bendo,  Id. ;  fi.  fa.  or  ca.  sa.  for  damages 

process.  Id.  and  costs,  Id.  453. 

(h)  Reg.  V.  Banks,  2  Salk.  652.  (r)  See  form  of  postea,  Chit.  Forms, 

(i)  Jones  v.  Coticannon,  3  T.   R.  661:  453;  judgment.  Id,;  and  execution.   Id. 

'Lggleton  V.  Smart,  1  VV.  Bl.  3/5.  See  Tumor  v.  Turner,  2  B.  &  B.  107;  4 

(k)  Jones  v.  Concannon,   3  T.  R.  661:  Moore,  606,  S.  C. 

•hortridge  v.  Hiern,  5  T.  R.  400:  Eggle-  (s)  Herbert  v.   Waters,   Carth.  362;    1 

uw  V.  Sma>f,  1  W.  Bl.  375.  Salk.  205.  S.   C:    Pratt  v.   Rutlidge,  Id. 

(l)  See  Book  IV.  Part  I.  Ch.  23,  24.  95:  Harcourt  v.  Weeks,  5  Mod.  77:  Detv- 

(m)  Usually,  no  more  than  the  costs  ell  v.  Marshall,  2  W.  Bl.  921 ;  3  Wils.  442, 

f  the  replevin-bond  (about  [Al.  4s.)  are  S.  C. 

iven  as  damages.    But  special  damages,  (t)  Sheape  v.  Culpepei-,  1  Lev.  255  ;  1 

'  alleged   in   ihe  declaration,    may,    it  Sid.  380;  T.  Raym.  17O;  1  Vent.40,  S.  C; 

lould  seem,  be  recovered.  Herbert  v.    Waters,    1    Salk.    205  ;   2  L. 

(M)  Seeform  of  the /.os^e«.  Chit.  Forms,  Raym.  59,  S.  C.  .•   Kinmton  v.  Maym- of 

4i»;  of  the  judgment  and  execution,  Id.  Shrewsbury,   Hardw.    297,    298;    2    Str. 

{«)  See  the  forms  of  postea,  &c.,  on  this  1052,  S.  C.  .•  Rees  v.  Morgan,  3  T.  R.  349 : 

erdict,  Chit.  Forms,  450,  451.  see  Freeman  v.  Aicher,  2  W.  Bl.  763. 

ip)  7  H.  8,  c.  4,  s.  3:  21  H.  8,  c.  19,  s.  3. 
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entered (//)  ;  or,  if  the  jury  luivo  assessed  damages,  hut  not 
the  amount  of  tlie  rent,  tlie  defendant  may  have  leave  to 
enter  his  judgment,  as  a  judgment  under  stat.  21  //.  8,  c. 

jiuiRiTient  for  11  tlie  ]>l;iintiff  1)0  Tionsuit,  the  defendant,  at  common  law, 
Dofendiint  on  ]jj^„  iiulnnu'nt  to  have  a  return  of  the  goo<is(  //).  liut,  if  the 
distress  were  tor  rent,  customs,  services,  or  damage  je<isant, 
then  the  jury  may  inquire  of  the  defendant's  damages (c); 
and  the  judgment  is  then  not  only  for  a  return  of  the  goods, 
hut  for  the  damages  and  costs  also  (a).  Or,  if  the  distress 
were  taken  for  rent,  then,  at  the  ])rayer  of  the  defendant,  the 
jury  shall  inquire  of  the  amount  of  the  arrears,  and  the  value 
of  the  distress (/>),  in  the  same  manner  as  where  a  verdict  is 
given  for  the  defendant ;  and  he  shall  have  judgment  to  re- 
cover the  arrears  and  his  costs,  if  the  value  of  the  distress  he 
found  to  equal  or  exceed  such  arrears  ;  hut,  if  the  value  of 
such  distress  do  not  equal  the  arrears,  then  he  shall  have 
judgment  to  recover  the  value  of  the  distress  and  his  costs (i). 
As  the  judgment  at  common  law  in  this  case  is  not  for  a 
return  of  the  goods  irreplevisahle,  the  plaintift'  may  sue  out  a 
writ  of  second  deliverance,  and  proceed  upon  it,  as  mentioned 
ante,  799.  This  writ  will  he  a  supersedeas  of  the  writ  de 
retorno  hahendo;  hut  the  defendant  is  not  ])recluded  hy  it 
from  levying  the  damages  and  costs  awarded  to  him  by  the 
judgment. 

New  Trial.  New  Trial.']  In  replevin,  where  the  verdict  is  for  the 
plaintiff,  the  court  will  not,  in  general,  grant  a  new  trial, 
even  on  payment  of  costs,  without  very  clear  grounds ;  for 
the  landlord  has  other  remedies  for  his  rent,  and  a  new  trial 
would  renew  the  liability  of  the  sureties,  and  the  plaintiff's 
risk  of  jjaying  double  costs (c).  See  further  as  to  new  trials, 
post.  Book  IV.  Part  I.  Ch.  27. 

Costs.  Costs.']  If  the  plaintiff  have  a  verdict,  he  is  entitled  to  costs 

of  increase,  by  the  stat.  of  Gloucester,  (6  Edw.  1,  c.  1,  s.  2),  in 
the  same  manner  as  in  all  other  actions  in  which  a  plaintiff 
recovers  damages (<i). 

So,  if  the  defendant,  in  replevin,  or  second  deliverance, 
making  avowry,  cognizance,  or  justification  for  rents,  cus- 
toms, or  services,  or  for  damage /e«5a?^^,  have  a  verdict,  or  the 
plaintiff  be  nonsuit  or  otherwise  barred,  he  is  entitled  to  costs 
by  7  H.  8,  c.  4,  s.  3,  &^  21  H.  8,  c.  19,  s.  3(e).  And  by  17 
C.  2,  c.  7,  s.  2,  in  replevin  of  a  distress  for  rent,  if  the  defend^ 
ant  have  judgment  upon  this  act,  he  shall  have  full  costs  of 
suit.     And,  lastly,  where  the  distress  is  for  rent,  relief,  heriot, 


(m)  Rees-v.  Morgan,  :^  T.  R.  349:  Her- 
bert \.  Waters,  Carth.  362:  Sheape  v.  Cul- 
peper,  ante,  807,  n.  (t). 

(X)  Gamon  v.  Jones,  4  T.  R.  509. 

\y)  See  form  of  the  postea,  judgment, 
and  writ  de  retorno  habendo,  CWt  Forms, 
454. 

(3)  21  H.  l,c.  19.  s.  3. 

(a)  See  form  of  j^ostea.  Chit.  Forms, 
454;  judgment.  Id.  455;  and  execution, 
Id.;  and  see  Tumor  v.  Turner,  2  B.  &  B. 
107;  4  Moore,  606,  616,  S.  C. 


(b)  17  C.  2,  c.  7,  s.  2. 

(c)  Pan-v  V.  Duncan,  7  Bing.  243;  5 
Moo.  &  P.  19,  S.  C, 

(d)  See  Butterton  v.  Furber,  1  B.  &  B. 
517;  4  Moore,  296,  S.  C. 

(e)  See  Turner  v.  Callillee,  Hardr.  153: 
Smith  V.  Walker ,  2  L.  Raym.  788 ;  Com. 
122,  S.  C:  Haselop  v.  Chaplin,  Cro.  EL 
330:  Samuel  v.  Hoder,  Cro.  Jac.  520: 
Porter  v,  Wray,  Cro.  El.  301 :  Davies  r, 
James,  1  T.  R.  371 :  Butterton  v.  Furbor, 
1  B.  &  B.  517. 
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)r  other  service,  (not  a  rent-cliarge)  (/),  the  defendant  avow-  Chap.h. 
^ng,  or  making  cognizance,  in  replevin,  shall  have  double  costs  ^^^^'  ^' 
)t'  suit,  if  the  plaintiff  be  nonsuit,  discontinue  his  action,  or 
lave  judgment  given  against  liim(/7).  Such  double  costs  are 
estimated  by  giving  the  defendant,  first,  the  whole  of  his  single 
josts,  including  expenses  of  witnesses,  counsel,  fees,  &c.,  and 
:lien  half  of  that  amount  (/?,).  No  suggestion  is,  it  seems, 
'equisite  to  entitle  the  defendant  to  these  (z). 

As  to  costs  generally,  see  post.  Book  IV.  Part  I.  Ch.  30.  It 
ioes  not  appear  that  there  is  any  difference  as  to  the  mode  of 
:axation  betv/een  a  replevin  and  any  other  suit (/?:). 

Execution.']  The  execution  for  the  plaintiff  is  the  same  as  Execution, 
n  ordinary  cases,  where  a  plaintiff  has  a  judgment  for  damages  For  Plaintiff, 
md  costs,  namely,  hj  fieri  facias^  ca.  sa.,  or  elegit{l).  It  may 
3e  questionable,  however,  whether  these  writs  can  be  made 
returnable  immediately  after  the  execution  thereof,  as  the  Uni- 
formity of  Process  Act,  and  the  statute  of  8  tSf  4  W.  4,  c.  67, 
?.  2,  passed  to  amend  it,  do  not,  perhaps,  extend  to  a  replevin 
suit.     The  practice  is  to  make  them  so  returnable. 

So,  if  the  defendant  have  judgment  under  stat.  17  C.  2,  c.  7,  '^^'^  Defen- 
t,o  recover  the  arrears  of  rent,  or  value  of  the  distress,  he  shall    ^"'* 
tiave  execution  hy  fieri  facias,  ca.  sa.,  or  elegit  {m). 

But  when  the  defendant  has  judgment  at  common  law,  he  Writ  de  Re- 
shall  have  execution  by  a  writ  de  retorno  habendo,  to  have  a  t^n"do.  ^ 
return  of  the  things  distrained,  and  a  fieri  facias  or  ca.  sa.  for 
tiis  costs (w).  Or,  if  the  defendant  have  judgment,  under 
stat.  21  //.  8,  c.  19,  he  shall  have  a  writ  de  retorno  habendo 
for  a  return  of  the  goods ;  and  also  a  fi.  fa.  or  ca.  sa.  for  his 
iamages  or  costs  (o).  It  seems  the  writ  de  retorno  habendo, 
md  a  fi.  fa.  or  ca.  sa.  for  the  damages  and  costs,  may  be  in- 
2luded  in  one  writ.  The  sheriff'  is  not  bound  to  execute  a 
^vrit  de  retorno  habendo,  unless  some  person  attend  on  behalf 
3f  the  defendant,  to  shew  him  the  goods;  and,  it  will  be  a 
^ood  return  to  the  writ,  to  say,  that  no  person  did  attend (/»). 
See  the  practical  directions  as  to  the  mode  of  suing  out  and 
3xecuting  these  writs  of  fieri  facias,  ca.  sa.,  or  elegit,  ante. 
Vol.  I.  419,  420,  440,  449. 

If,  to  the  retorno  habendo,  the  sheriff  return  that  the  goods.  Proceedings 
&c.,  are  eloigned  (that  is,  conveyed  to  places  unknown  to  glongata"  ^^ 
liim,  so  that  he  cannot  execute  the  writ),  the  defendant  may 
then  sue  out  a  capias  in  withernam  {of),  requiring  the  sheriff  to 
bake  other  cattle  &c.  of  the  plaintiff,  to  the  value  of  the  cattle 
&c.  eloigned,  and  deliver  them  to  the  defendant,  to  be  kept  by 
bim  until  the  plaintiff  should  deliver  to  him  the  cattle  &c. 

{f\    'Leominster    Canal    Company    v.  M.  &  R.  128,  S.  C. 

£oweU,  1  B.  &  P,  213;  7  T.  R.  500,  S.  C.  (Ar)  See  Spencer  v.  Hamerton,  4  A.  &  E. 

(/?•)  11  G.  2,  c.  19,  s.  22:  see  Lloyd  v.  413. 

Winton,  Barnes,  148;  2  Wils.  28,   S.  C:  [I)  See  the  form.  Chit.  Forms,   148  to 

Lindun  v.  Collins,  Willes,  429:  Gurney  v.  200.    See  generally.  Vol.  1.  395  to  45(5. 

BuUer,  1  B.  &  Aid.  67^*:   Johnson  v.  Law-  (m)  See  the  forms.  Chit.  Forms,  433. 

■on,  2   Bing.  341;  9   Moore,  642,  S  C-  (n)  See  the  forms,  Chit.  Forms,  427, 

ind  as  to  costs  upon  double  pleadings,  see  438,  452,  454. 

iDodrf  V.  JoddreU,  2  T.   R.  235:   and  see  (o)    See  the  form,  Chit.  Forms,  427, 

!3ook  IV.  Part  I.  Ch.  30.  450,  451,  4.52. 

;  {h)  Staniland  v.  Ludlam,  4B.  &  C.889;  (p)  2  Saund.74  b,  c. 

I  D.  &  R.  484,  S.  C  (q)  Anon.,  2  Leon.  174.    See  the  form, 

•  (i)  See  Wells  v.  CWy,3  DowL  800;  2  C,  Chit.  Forms,  428,  441. 
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ori^MiiJilly  replevied.  If  this  writ  he  returned  nihil,  the  de- 
fendant may  sue  out  an  alias,  and  after  tliat  a  pluries';  and,  if 
the  pluricH  he  returned  tn/iil,  the  (K'I'ciidant  niav  then  .sue  out 
a  scire  facias  against  the  plaintiff's  pled^^es,  to  shew  cause  wliy 
the  priee  of  the  eatth'  ikv.  ehjij^ned  sliouhl  not  be  made  of 
their  lands  and  goods,  and  rendered  to  the  defendant.  If  no 
cause  he  shewn  to  this  scire  facias,  a  writ  issues  to  take  the 
cattle  cS:e.  of  tlie  ])ledges.  But  if  tliey  have  none,  and  the 
sheriff  return  nihil  to  the  writ,  the  defendant  may  then  have 
a  scire  facias  against  the  sheriff  himself,  re(j[uiring  him  to 
shew  cause  why  he  shall  not  render  to  the  defendant  cattle 
ike.  to  the  value  of  those  eloigned  (r).  Or  the  defendant  may, 
it  should  seem,  proceed  against  the  pledges  hy  default,  upon 
the  scire  facias  ahove  mentioned.  Or,  which  ismucli  the  best 
and  least  circuitous  method,  if  the  sheriff  have  not  taken 
pledges,  or  the  pledges  l)e  insufficient,  the  defendant,  upon 
the  return  of  the  elongata,  may  bring  an  action  on  the  case 
against  the  sheriff,  and  recover  damages,  yvh.<di\\QT  ql  scire  facias 
have  issued  against  the  pledges  or  not(.?). 


T),  Proceed- 
ings against 
the  Sureties 
in  the  Reple- 
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5.  Proceedings  against  the  Sureties  in  the  Replevin-bond. 

We  have  seen,  ante,  792,  that  the  sheriff  in  every  replevin 
for  a  distress  for  rent  is  bound  to  take  from  the  party  reple- 
vying, a  bond,  with  sureties,  to  prosecute  the  replevin  suit 
with  effect  and  without  delay,  and  for  returning  the  goods 
distrained,  if  a  return  he  awarded.  We  shall  now  proceed  to 
consider  how  that  bond  may  be  forfeited,  and  what  proceed- 
ings may  be  taken  thereon,  against  the  sureties,  by  the  de- 
fendant in  the  replevin  suit. 

Replevin-bond,  when  and  how  forfeited.~\  The  replevin-bond 
is  forfeited  by  not  prosecuting  the  replevin  suit  with  success, 
as  well  as  by  making  default  in  the  prosecuting  of  it :  there- 
fore, you  may  sue  the  pledges  on  their  bond,  or  the  sheriff  for 
not  taking  pledges  or  not  taking  sufficient  pledges,  without 
suing  out  a  retorno  habendo  {t)\  unless  in  tlie  case  of  a  distress 
damage  feasant  {u).  The  plaintiff  in  replevin,  by  not  ap- 
pearing in  the  county  court  immediately  succeeding  the  exe- 
cution of  the  replevin-bond,  and  then  entering  his  plaint 
there,  creates  a  forfeiture  of  the  bond  {x).  So  the  bond  will 
be  forfeited  if  the  plaintiff  delay,  or  does  not  use  due  diligence 
in  prosecuting  the  suit ;  as,  if  he  delay  proceeding  for  two 
years  (y),  or  even  for  a  less  time,  and  though  the  suit  be  not 
determined  (xr).  The  bond  may  be  forfeited  notwithstanding 
the  removal  of  the  cause  into  the  superior  court  («).  But  the 
bond  is  not  forfeited  by  the  plaintiff's  not  declaring  in  the 
county  court,  if  the  defendant   has  not  appeared  therein  to 


(r)  Trevors  v,  Michelborne,  Hut.  77;  1 
Saund.  1!»5,  n.  (3). 

{s)  16  Vin.  Abr.  399.  400:  Richards  v. 
Acton,  2  W.  Bl.  1220:  Tesseyman  v.  Gil- 
dart,  1    New  Rep.  292:  Page  v.  Earner, 

1  B.  &  P.  378:  and  see  Tumor  v.  Turner, 

2  B.  &  B.  107;   4  Moore,  006,  616,  S.  C. 
(t)  Perreau  v.   Bevan,  8  D,  &  Ry.  72 : 

Morgan  v.  Griffith,  /  Mod.  381. 


(w)  Hucker  v.  Gordon,  1  C.  &  M.  .')8. 

(.r)  Dias  v.  Freeman,  5  T.  R.  195. 

(.V)  Avford  V.  Peirett,  1  Moo.  &  P.  470; 
4  Bing.  586,  S.  C. .-  and  see  Dias  v.  Free- 
man, 5  T.  R.  195. 

(s)  Harrison  v.  Wardle,  5  B.  &  Ad. 
146. 

(a)  Gwillimv.  HoUbrook,  1  B.  &  P.  410: 
Waterman  v.  Yea,  2  Wils.  41. 
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the  summons  (J).     And  if  the  plaintiff  enter  his  plaint,  and     chap.  n. 
afterwards  he  restrained  hy  injunction  till  his  death,  wherehy      ^^cr.  2. 
the  plaint  ahates,  the  bond  will  not  be  forfeited  (c).     So,  if 
the  plaintiff"  dies   before  the   termination  of  the  suit,  it  will 
abate,  and  the  bond  will  not  be  forfeited  (c). 

Assignment  of,    and  Action    on  th^  Bond.']  The  sheriff  is  Assignment 
directed  by  the  statute    11  6^.  2,  c.  19,  s.  23,    to  assign  the  ^n'^heBorid" 
bond  to  the  avowant,  or  person  makiner  conusance  (d),  in  the  ,    . 

1     M  1         1  •  •  1  1   ii  i        x-j.         Assignment, 

5ame  manner  as  a  bail-bond  is  assigned;  and  the  party  after-  how  and  when 
wards  may  bring  an  action  on  the  bond,  if  forfeited,  in  his  made, 
9wn  name ;  and  the  court  may,  by  rule,  give  such  relief  to 
the  parties  as  may  be  agreeable  to  justice  and  reason.  The 
sheriff  is  liable  to  an  action  on  the  case  if  he  refuse  to  assign 
the  bond ;  and  this  liability  extends  to  a  bond  in  a  replevin  of 
sattle  taken  diSima,^Q  feasant {e).  The  bond  may  be  assigned 
Four  days  exclusive  after  the  time  limited  therein  for  the 
plaintift"  to  prosecute  his  suit  (/). 

The  bond  may  be  assigned  to  both  the  avowant  and  the  To  whom, 
person  making  cognizance,  and  they  may  sue  upon  it  joint- 
y(g).  Where  the  avowant  was  the  person  really  interested, 
md  the  person  making  cognizance  a  mere  man  of  straw,  the 
jourt  held  that  it  might  be  assigned  to  the  avowant  only(^). 
[f  there  be  no  avowant,  the  bond  may  be  assigned  to  the 
Derson  making  cognizance  («').  Where  the  plaintiflF  neglects 
:o  prosecute  his  suit  in  the  court  below,  the  defendant  is  en- 
:itled  to  an  assignment  of  the  bond,  though  he  has  not  avowed 
3r  made  cognizance  (k). 

An  action  may  be  commenced  by  the  assignee  immediately  on  Actira,  when 
;he  assignment  and  forfeiture  of  the  bond.     This  remedy  is  ^"u^t  ^^^' 
lot  affected  by  the  17  C.  2,  c.  7,  notwithstanding  defendant  brought. 
3roceeds  under  that  act  (l).     The  action  may  be  brought  in 
my  of  the  superior  courts  of  law,  though  the  replevin  suit 
lid  not  proceed  further  than  in  the  county  court  (m).     And 
►vhen  removed  by  re.  fa.  lo.,  it  may  (notwithstanding  an  old 
luthority  to  the  contrary)  be  brought  in  any  of  the  superior 
courts,  and    it  is  not  confined  to    the  court    in   which  the 
'e.  fa.  lo.  was  returnable  (w). 

The  court  or  a  judge  will  order  the  proceedings  in  an  action  staying  Pro- 
)n  the  replevin-bond  to  be  stayed  on  payment  into  court  of  the  p^^l^t^of 
'alue  of  the  goods  distrained  and  costs  (0).     Or  if  the  value  of  Value  of 
he  goods  exceed  the  amount  of  the  rent  due  at  the  time  of  ^g^t  due  &e 
he  distress,  then  it  would  seem  on  payment  of  the  rent  due 

(6)  Seal  V.  PhiMps,  3  Price*  17.  (i)  See  Papre  v.  Eame9',  1  B.  &  P.  378. 

(c)  Ormond  (Duke  of)  \.Bfierly,  Carth.  (k)  See  Dias  v.  Freeman,  5  T.  R.  195: 
>19:  IP  Mod.  380,  S.  C.  Middleton  v.  La^igford,  4  Camp.  36. 

(d)  See  Dias  v.  F»-eemaw,  5  T.  R.  105:  (/)  Gilb.  Replevin,  225:  Waterman  v. 
\Iiddleton  v.  Sandfnrd,  4  Camp.  36:  Pai^e  Yea,  2  Wils.  41:  Tumor  v.  Turner,  2  B. 
■.  Earner,  1  B.  &  P.  .378.  See  the  form  of  &  B.  107;  4  Moore,  606,  S.  C;  Perreau 
ssignment.  Chit.  Forms,  416.    And  see  v.  Bevan,  8  D.  &  Ry.  72. 

fo\.  I.  547.  (m)  Dias  v.   Freeman,    5    T.    R.    195: 

(e)  See  per  Holroyd,  J.,  in  Perreau  v.    Brackenburi/ v .  Pell,  12  East,  585. 

iryan,  5  B.  &  C.  305,  in  commenting  on  (n)  Nelson   (or    Wilson)   v.    Hartley,    7 

^-oombes  v.  Oile,  Hep.  Temp.  Hardw.  352.  Dowl.  461. 

(/)  2  Sel.  Prac.  266.  (0)  Gingell  v.  Turnhull,  3  Bing.  N.  C. 

(^)  Phillips  V.  Price,  3  M.  &  Sel.  180.  881.    The  value  was,  in  that  case,  ordered 

(h)  Archer  v.  Dudley,  1  B.  &  P.  381,  n.  to  be  ascertained  by  the  prothonotary. 
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Hook  lu.  and  costs  (/>).  And  if  in  such  a  case  tlic  amount  of  rent  due 
^^^^"^  '•  1)0  disputed,  then  thi-  court  or  a  judt^'c  wouhl  j)erhaj»s,  aH  in 
other  cases  of  li(iuidated  chiinis  («/),  aUow  the  defendants  to 
pay  into  court  the  sum  a<hnitted  liy  them  to  ])e  due,  and 
order  that  the  ])huntiff  shouhl  proceed  at  tlie  peril  of  costs  if 
he  do  not  ])r()ve  a  greater  sum  due.  If  sejjarate  actions  he 
hrought  against  the  sureties,  the  court  would  ])rol)al)]y  stay 
proceedings  ujjon  j)aynient  of  the  sum  recoveral>le,  and  tlio 
costs  in  one  action  (r). 
Setting  aside  The  ])rocccdings  may,  if  irregular  or  defective,  he  set  aside 
cewfiiilpl  ^^^^  ^^^*  apj)lication  to  the  court  or  a  jndgc,  as  in  other  cases.  (>S'ce 
posty  Book  IV.  Part  I.  Chap.  17).  The  court  will  not,  it 
seems,  set  the  proceedings  aside,  because  the  action  is  com- 
menced before  the  forfeiture  of  the  bond,  for  tliat  may  be 
pleaded  (.9).  Nor  will  they  set  aside  an  execution  therein 
upon  an  objection  which  might  have  been  taken  before  judg- 
ment (^). 
Sureties,  how  The  ])laintifF  may,  in  general,  recover  to  the  extent  of  the 
tar  liable.  penalty.  Where  separate  actions  were  brought  against  each 
of  the  jdedges,  it  was  liolden  that  the  plaintiff"  could  recover, 
from  both,  damages  only  to  the  amount  of  the  penalty,  and 
from  each  the  costs  in  the  separate  action  against  him  indi- 
vidually {u).  If  the  distress  were  for  rent,  they  are  not, 
either  jointly  or  separately,  liable  beyond  the  amount  of  the 
rent  in  arrear  at  the  time  of  the  distress,  and  costs  (^) ;  and 
they  are  only  liable  for  the  value  of  the  goods  seized,  and 
double  costs ;  and  if  that  exceeds  the  amount  of  rent  due, 
they  will  be  liable  only  for  the  rent  (y).  Where  a  sheriff  took 
a  replevin-bond  with  one  surety  only,  and  was  sued  for  taking 
insufficient  pledges,  in  which  action  the  plaintiff  recovered 
damages  and  costs,  it  was  held  that  the  sheriff  could  not  re- 
cover against  the  surety  the  costs  of  defending  such  action, 
nor  more  than  a  moiety  of  the  damages  awarded,  the  surety 
being  deprived  of  calling  on  a  co-surety  for  contribution  (^z). 
How  dis-  It  may  be  necessary  here  to  mention,  that  pledges  in  re- 

charged, plevin  cannot  plead  to  an  action  on  the  replevin-bond,  that 

they  are  discharged  by  a  reference  to  arbitration  (a),  or  by 
time  having  been  given  to  the  plaintiff  in  replevin  (J).  But 
though  they  cannot  so  plead,  nevertheless  the  court  might,  on 
application  by  motion  in  such  cases,  relieve  them :  and  w^here 
the  plaintiff  and  defendant  in  replevin,  w^ithout  the  privity  of 
the  pledges,  agreed  to  refer  the  cause  to  arbitration,  and  that 
the  replevin-bond  should  stand  as  a  security  for  the  perform- 
ance of  the  award,  the  court  relieved  the  pledges  (c).  The 
pledges  are  not  discharged  by  the  defendant 's  taking  a  verdict 

(p)  See  Hunt  v.  Round,  2  Dowl.  558.  S.  C. 

{q)  See  Gfm'er  v.  Elkins,  G  Dowl.  335:  (a)  Moore  v.  Bowmaker,  7  Taunt.  97; 

Parsons  v.  Pitcher,  6  Dowl.  432.  7  Price,  223;  2  Marsh,  392,  .S.  C. .-  Aldridge 

(r)  See   Key  v.   Hill,  2  B.   &  A.  598:  v.  Harper,  10  Bing.   118;  3  Moo.  &  Sc 

Hetford  v.  Alger,  1  Taunt.  218.  518,    S.   C. .-    and    see  Hallett   v.   Mount- 

(s)  Anon.,  5  Taunt.  77(5.  siephen,  2  D.  &  Ry.  343. 

(t)  Short  V.  Hubbard,  10  Moore,  107;  2  {b)  Moore  v.  Bowmaker,  GTaurxt.  379. 

Bing.  445,  S.  C.  (c)  Archer  v.  Hale,  1  Moo.  &  P.  285; 

(u)  Hejlford  V.Alger,  1  Taunt.  218.  4  Bing.  464.    S.  C-    and  see  Aldridge  v. 

Ix)   Ward  v.  Henlejj,  1  Y.  &  J.  235.  Harper,  10  Bing.  124;  3  Moo.  &  Sc.  518. 

ll/)  Hunt  V.  Round,  2  Dov.'l.  558.  S.  C. ;   Bank  of  Ireland    v.   Beresford,  6 

(z)  Austen  v.  Howard,  1  Moore,  68;  7  Dow.  238:  Donelly  v.  Dunn,  2  B.  &  P.  45. 
Taunt.  28,  S.  C.,-  Id.  32?;  2  Marsh,  352, 


Proceedings  against  the  Sheriff.  813 

nd  judgment  for  tlie  arrears  of  rent,  &c.,  under  tlie  17  C.  2,     Chap.  u. 


6.  Proceedings  against  the  Sheriff. 

If  the  sheriff  neglect  to  take  a  bond,  he  is  not  liable  to  an  6.  Proceea- 
ttachment;  but  the  defendant,  if  damnified,  may  have  his  [hl^jfifeTiff' 
emedy  against  him  by  action  on  the  case  (e).  So  he  may 
lave  an  action  on  the  case  against  the  sheriff  for  taking  insuf- 
.cient  pledges,  and  may  therein  recover  damages  to  the  ex- 
ent  of  the  penalty  of  the  bond  (/).  And  this,  it  seems,  with- 
ut  getting  a  return  of  elongata  to  the  writ  de  retorno  hahendoy 
r  without  even  suing  out  that  writ(,^).  The  high-sheriff, 
mder- sheriff,  and  replevin  clerk,  are  all  answerable  to  the  de- 
endant  for  the  sufficiency  of  the  pledges  de  retorno  habendo  (h). 
[■he  sheriff,  however,  is  not  liable  for  taking  insufficient 
•ledges  if  they  were  apparently  responsible  at  the  time  of  the 
aking  the  bond  (?) :  but  if  the  sheriff' had  notice  of  the  fact  of 
heir  insufficiency,  or  neglected  the  means  in  his  power  of 
:nowing  it,  and  did  not  use  a  reasonable  degree  of  caution  in 
ieciding  uj)on  their  sufficiency,  he  would  be  liable ;  and  it  is 
or  the  jury  to  say  whether  he  used  such  caution  or  not  (k). 
f  a  person  known  to  the  sheriff"  make  inquiries  as  to  the  cre- 
tit  or  reputation  of  a  tradesman,  and  the  value  of  his  stock, 
,nd  communicate  the  result  of  such  inquiry  to  the  sheriff,  if 
t  be  favourable,  the  latter  need  not  make  a  personal  inqui- 
y(^).  And  in  a  recent  case  it  was  held  that  the  sheriff  or 
eplevin  clerk  is  not  bound  to  go  out  of  the  office  to  make  in- 
[uiries;  but  if  the  sureties  are  unknown  to  him,  he  ought  to 
equire  information  beyond  their  own  statement  as  to  their 
ufficiency  (m).  And,  where  persons  of  respectable  appear- 
mce  were  brought  to  the  replevin  clerk  as  sureties,  by  the  at- 
orney's  clerk,  on  behalf  of  the  party  replevying,  their  cir- 
lumstances  being  unknown  both  to  the  attorney's  clerk  and  to 
he  replevin  clerk,  and  the  latter  caused  the  sureties  to  make 
iffidavit  in  detail  as  to  their  sufficiency,  with  which  he  was 
atisfied,  and  an  action  was  afterwards  brought  against  the 
heriff  for  taking  insufficient  sureties,  it  was  considered  that 
he  jury  might  properly  find  that  the  inquiry  made  did  not 
ixcuse  the  sheriff"  (w).  The  sheriff' is,  it  seems,  liable  in  this 
•espect,  if  one  of  the  sureties  was  insufficient  (o).  The  sure- 
ies  themselves  may  be  witnesses  to  prove  whether  they  were 
ufficient  or  not  (p). 

[d]  Tumor  v.  Turner,  2  B.  &  B.  107;  4    v.  Gm-don,  1  C,  &  M.  58. 

tloore,  (;()(),  616,  S.  C.  (if)  Perreau  v.  Bevan,  5  B.  &  C.  284. 

(e)  R.  V.  Lewes,  2  T.  R.  617;  1  Saund.        (h)  Richards  v.  Aeton,  1  W.  Bl.  1220. 
95.  (j)  Hiiidle  v.   Blades,    1   Marsh.  27;    5 

(/)  See  Jefferi/  v.  Bastard,  4  A.   &    E.  Taunt.  225,  S.  C. 

!23:  Evans   v.    Bravder,  2  H.   Bl.   547:  (k)  Jejffery  v.  Bastard,  4  A.  &  E.  823: 

'inker  v.  Garrett,  3  Bing.  59;  10  Moore,  Scott  v.  Waithnmn,  3  Stark.  16H;  1  Phil. 

124,   S.  C. ;    Paul  V.   Goodluck,    2    Bing.  Ev.  433  :    and  see  Gwillim  v.  Scholev,  6 

^.  C.  220.     According  to  Yea  v.  Leth-  Esp.  100. 

irirfiT'e,  (4  T.  R.  433),  the  plaintiff  cannot  {l)  Sutton  v.  Waite,  8  Moore,  28. 

ecover  beyond  the  value  of  the  goods  dis-  (m)  Jejf'ery  v.  Bastard.  4  A.  &  E.  823; 

rained.     (See  Coneanen  v.  Lethbridge,  2  6  Nev.  &  M.  303,  S.  C. 

1.  Bl.  36 :  Hindle  v.  Blades,  5  Taunt.  225;  (n)  Jefferty  v.  Bastard,  4  A.  &  E.  823. 

.  Marsh.  27,  S.  C:    Sutton  v.  Waite,   8  (o)  Scott  v.  Waithman,  3  Stark.  \68. 

VIoore,  27).     He   is  not  bound   to   take  (p)  1    Saund.    195  g.    (n.) :    Hindle    v. 

nore  than  one  pledge  on  a  replevin  for  dis-  Blades,  5  Taunt.  225;  1  Marsh.  27,  S.  C. 
gaining  cattle  d&ma.ge  feasant.    (Hucker 
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liOOK    III. 

Part  i. 


Vroceedimjs  against  the  Sheriff'. 

Takint,'  an  asbi^nmcnt  of  the  r('])levin-l)oii(l  is  not  a  waiver  of 
your  iiMiu'dy  ai^ainst  tlic  slu'riff";  and  tlicicforc,  if,  after  j>ro- 
ce('(lin;j:  au:ainst  the  ])li'(lgc',s,  you  find  tlmni  in.suffici(!nt,  you 
may  still  luinicyour  action  against  the slieriff  for  taking  insuf- 
iicient  pledges  (y). 


(<l)  1  Sauml.  VX)  c:  and  sec  Uakcr  v.  Otora^,  .T  Ding.  5')";  10  Moore,  324,  S.C. 
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CHAPTER  III. 


SCIRE   FACIAS. 


Sect.  1.   What,  and  in  what  Cases  requisite,  815  to  829. 
2.  Proceedings  upon,  829  to  887. 


Sect.  1. 


What,  and  in  what  Cases  requisite. 


Chap.  iir. 
Sect.  i. 


A  SCIRE  FACIAS  is  a  judicial  writ,  founded  upon  some 
3cord,  and  requiring-  the  person  against  whom  it  is  brought 
)  shew  cause  why  the  j^arty  bringing  it  should  not  have  ad- 
antage  of  such  record,  or  (as  in  the  case  oi  Si  scire  facias  to  re- 
eal  letters-patent)  why  the  record  should  not  be  annulled  and 
acated.  It  is  considered  in  law,  however,  as  an  action,  and 
I  the  nature  of  a  new  original  (a) ;  and,  when  brought  to 
;peal  letters-patent,  may  in  fact  be  an  original  writ,  returna- 
le  in  Chancery  (6),  or  a  judicial  writ  returnable  in  the  su- 
erior  court  (c).  The  scire  facias  against  bail  on  their  recog- 
isances,  against  pledges  in  replevin,  to  repeal  letters-patent, 
r  the  like,  is  in  fact  an  original  proceeding;  but  when 
rought  to  revive  a  judgment  after  a  year  and  a  day,  or  upon 
le  death,  marriage,  or  bankruptcy,  &c.,  of  parties,  or  when 
rought  on  a  judgment  in  debt  on  bond,  or  on  a  judgment 
lando  &c.,  against  an  executor,  it  is  but  a  continuation  of  the 
iginal  action  (c?).  In  some  cases  it  is  merely  an  interlocutory 
roceeding,  and  in  the  nature  of  process,  as  in  the  case  of  a 
ire  facias  quare  executionem  non,  and  scire  facias  ad  audien- 
rni  errores,  when  those  writs  were  in  force;  sometimes  a 
•oceeding  after  the  action  has  terminated,  as  in  the  case  of 
ire  facias  quare  restitutionein  non,  and  scire  facias  ad  reha- 
ndam  terrain. 

It  is  a  general  rule  that  where  a  new  person,  who  was  not  Where  a 
party  to  a  judgment  or  recognisance,  derives  a  benefit  by,  bSfctedby 
'  becomes  chargeable  to  the  execution,  there  must  be  a  scire  the  Judg- 
xias  to   make  him   a   party  to  the  judgment  or  recogni-  '"^"'' 
nee  (e).     In  some  cases,  however,  a  scire  facias  is  not  neces- 

a)  Woodyeer    v.   Gresham,   Skin.   682:  debt,  see  Att.  Gen.  v.  Se'rell.  4  M.  &  W. 

mb.  455,  S.  C-  IVinter  v.  Kretchman,  77;  6  Dowl.  673;  8  C.  &  P.  376,  S.  G 

'.  R.  46:  Fenner  v.  Evans,  1  Id.  267-  (f)  3  H.  4,  6,  29. 

6)  See  the  form,  Tidd's  Forms,  426;  (d)  See  Executors  of  Wright  v.  Nvtt,  \ 

o  a  form  of  scire  facias  for  the  Queen  T.  R.  388. 

a  bond,  and  declaration,  Id.  424.    As  (e)  2  Saund.  6,  n.  1;  Penopery.  Bi-ace, 

when  her  majesty  must  proceed  by  1  Salk.  319;  1  L.  Raym.  245. 
re  facias,  and  not  by  information  of 


816  Scire  Facias,  when  necessary ,  ^c. 

ihMiK  III.    sary  for  tliia  j)uq)ose;  for  inntancc,  wlicre  an  act  of  })arliamcnt 
''^"^  '•      allows  a  coin])any  to  l)0  sued   in  the  name  of  an   individual, 


and  ex|»ressly  renders  the  inemhers  liable  to  execution  on  the 
judu^inent  ohtained  in  an  action  at,niinst  that  individual;  it  is 
suthcient,  ])reviously  to  issuing  execution  a^^ainst  a  ineniher, 
to  su^<>;est  on  the  record,  by  leave  of  the  court,  the  facts  which 
render  him  liable,  without  making  him  a  l)arty  to  the  record 
by  .scire  fnri(i.s'(^f). 
Limitation  A  scirc  facidSy  bein<j^  founded  on  matter  of  record,  was  not 

ofbysuitutc.  ^vithin  the  Statute  of  Limitations,  21  Jac.  1,  c.  IfJ,  s.  3.  But 
now,  hy  the  Law  Amendment  Act,  i\  6;  4  W.  4,  c.  42,  s.  3,  a 
scire  facias^  upon  a  recognisance,  is  included  in  the  limitation 
of  actions  therein  prescribed:  viz.  ten  years  after  the  then 
session  of  ])arliament,  or  twenty  years  after  the  cause  of  action 
or  suit,  but  not  after.  And  the  effect  of  the  3  S<;  4  W.  4,  c.  27,  s. 
40,  upon  the  ])roceeding  hy  scire  facias  on  a  judgment,  ap])ears 
to  be  that  no  scire  facias  can  be  sued  out  to  revive  a  judg- 
ment, unless  within  twenty  years  next  after  a  present  right 
to  receive  the  sum  due  on  the  judgment  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  meantime  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid,  or 
some  acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same 
shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto, 
or  his  agent;  and  that  even  in  such  case  no  such  proceed- 
ing shall  be  brought  but  within  twenty  years  after  such  pay- 
ment or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments  if  more  than  one  Avas  given.  But  it  would 
seem  that  this  section  does  not  apply  to  judgments  on  which 
a  scire  facias  has  been  sued  out,  and  judgment  obtained  thereon 
within  twenty  years;  and  if  the  statute  were  pleaded  to  a 
scire  facias  to  revive  such  a  judgment,  it  seems,  from  analogy 
to  the  cases  decided  on  the  Statute  of  Limitations,  that  the 
intermediate  scire  facias  and  judgment  thereon  might  be 
replied. 
Is  within  R.  ^  Scire  facias  is  within  the  rules  of  //.  T.,  4  W.  4,  when  it 

H.T.,  4  w.  4.  is  a  continuation  of  the  original  action,  and  that  action  was 

within  those  rules  (^). 
In  what  Cases      As  to  the  cases  in  which  a  scire  facias  is  necessary,  they 
necessary.        shall  be  considered  under  the  following  heads : — 

1.  Scire  Facias,   to   revive   a  Judgment  after  a    Year   and  a 

Day—^n. 

2.  Scire  Facias,  upon  the  Death  of  Parties — 819. 

3.  Scire  Facias,  upon  the  Marriage  of  Feme  Plaintiff  or  Defen- 

dant—^2A. 

4.  Scire  Facias,  upon  the  Bankruptcy,  Sec,  of  Parties— S2b.    m 

5.  Scire  Facias,  on  a  Judgment  in  Debt  on  Bond — 827. 

6.  Scire  Facias,  on  a  Judgment  quando   ^'c,    against  an  Exe- 

cut  or — id. 


7.  Scire  Facias,  in  other  Cases — 828. 

(/)  Bartlett  v.  Pentland,   1    B.   &   Ad.        {g)  Collins  v.  Beaumont,  5  Do-;*'i.  700. 
704:  Vol.  1.401,402. 
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.  .  _  77^  Chap.  iir. 

1 .  Scire  Facias,  to  revive  a  Judgment  after  a  Year  and  a  Vay,      sect.  i. 


When  a  year  and  day  have  elapsed  after  judgment  is  signed,  i.  Scire 
without  execution  being  sued  out  upon  it  (^),  the  law  presumes  v^fg  a^'/ud^/ 
that  the  judgment  has  been  executed,  or  that  the  plaintiff  ment  after  a 
has  released  the  execution ;  and  therefore  it  is  that  a  scire  facias  ^^^  ^^^  ^ 
is  required  in  such  a  case,  in  order  to  give  an  opportunity  to  -^^en  neces- 
the  defendant  to  shew  that  the  judgment  has  been  already  sary, 
executed,  or  other  cause,  if  he  can,  why  execution  should  not 
issue  against  him  (/^).  This  is  necessary  even  in  the  case  of 
an  elegit,  notwithstanding  an  old  case  to  the  contrary  («').  And 
so  strict  is  the  rule  in  this  respect,  that  a  plaintiff  cannot  sue 
out  a  ca.  sa.  after  the  year,  even  for  the  purpose  of  proceeding 
against  the  bail,  without  having  first  revived  the  judgment 
against  the  principal  hy  scire  facias (j).  At  common  law,  a 
judgment  in  a  personal  action  could  not  be  revived,  after  a 
year  and  a  day,  by  scire  facias,  but  the  only  remedy  the 
plaintiff  had  was  to  bring  an  action  of  debt  on  the  judg- 
ment(^);  in  real  actions (^),  as  also  in  mixed  actions (m),  it 
was  otherwise.  By  stat.  JVestm.  2,  (18  Ed.  1),  c.  45,  how- 
ever, all  matters  enrolled,  to  which  the  court  can  give 
effect,  shall  have  such  force,  that  it  shall  no  longer  be  neces- 
sary to  implead  upon  them  ;  but  if  the  plaintiff  come  into 
court  within  a  year,  he  shall  have  execution  forthwith  ;  or  if 
he  come  after  the  year,  a  scire  facias  shall  issue  to  warn  the 
defendant  to  appear  and  shew  cause  why  the  said  matters 
enrolled  should  not  be  executed ;  and  if  he  shew  no  cause,  or 
if  he  do  not  appear,  then  the  sheriff'  shall  be  commanded  to 
cause  the  said  matter  enrolled  to  be  executed.  This  statute 
has  been  holden  to  extend  to  judgments  in  ejectment  (w),  as 
well  as  in  personal  actions ;  and  indeed,  from  the  general 
manner  in  which  it  is  worded,  it  should  seem  to  include  judg- 
ments in  every  species  of  action,  real,  personal,  and  mixed. 
The  year  mentioned  in  the  statute  must  be  computed,  not  by 
terms, but  by  calendar  months (o),  and  from  the  time  of  the 
signing  of  the  judgment  (p). 

A  scire  facias,  however,  is  not  necessary  to  revive  a  judg-  Not  necessary 
ment  for  the  queen  (q).  for  Queen. 

Also,  if  the  plaintiff'  have  been  prevented  from  suing  out  Nor  where 
execution,  by  a  writ  of  error  (r),   or   injunction  (s),  or  by  Piaintiffun- 
having  a  judgment  with  a  cesset  executio  for  a  certain  time  {t),  Execution"^ 

ig)  If   a  writ  of  execution   be  issued  (p)  Simpson  v.  Gray,  Barnes,  197.    See 

within  the  year  and  day  returnable  im-  the  forms  of  writ  to  revive  a  judgment 

mediately  after  execution,  it  will  remain  for  plaintiff,  Chit.  Forms,  458;  the  like,  to 

in  force  until  executed.  (Simpson  v.  Heath,  revive  a  judgment  for  defendant.  Id.  461. 

7  Dowl,  832).  (q)  Anon.,  2Salk.603:  Bwrv.Attwood, 

ih)  2  Inst.   470  :    2  Bac.  Abr.,  Execu-  1  L.  Raym.  328. 

tion,  H.  (r)  2  Inst.  47I:  5  Co.  88  :  Ro.  Abr.  899: 

(h)  Putlandv.  Newman,  6  M.  &  Sel.  179.  Winter  v.  Lightbound,   I  Str.  301 :  Booth 

(t)  Cholmondeiey  v  Bealcy,  2  L   Raym.  v.  Booth,  (i  Mod.  288  ;  1  Salk.  322,  S.  C.  : 

1096  :  Cholmley  v.  Veal,  6  Mod.  304.  Adams  v.  Savage.  3  Id.  321, 

(Ar)  2  Inst  469:  Co.  Lit.  290.  b.  (*)  Michel  v.  Cm,  2  Burr.  6()0:  and  see 

(I)  2Inst.  47O:    Booth  V.  Booth,  fi  Mod.  Tidd,  9;h  ed    1105:    Potvis  v.   Powis.  6 

288:   Withers  \.  HorrL^,  7  M^od  64,66.  Moore,.5l7:  hut  see  Winter x.Lightbound, 

(m)  Withers  v.  Harris,  1  Salk.  258;  2  1  Str.  301:  Booth  v.  Booth,  1  Salk.  322;  3 

Id.  600;   7    VI  od    64;    2  L.   Haym.  a>6,  P.Wms..'i<):  Bac  Abr.,  Sci.  Fa.  C,  cow^m. 

&  C.  .•  Proctw  V.  Johnson,  1  L.  Raym.  669.  (t)  Hiscocks  v.  Kemp,  5  Nev.&  M.  113: 

(n)  Withers  v.  Harris,  1  Salk.  258;    3  Dillon  v.   Brown,    6  Mod.   14:    Booth  v. 

Id.  319;  2  L.  Raym.  806,  S,  C  .-  Underhill  Booth,  Id.  288.  Withers  v.  Han  is,  7  Mod. 

V.  Devereux,  2  Saund.72  e:  see  ner  Bayley,  64  ;  2  Salk.  (JOO ;  2  L.  Raym.  806,  S.  C,  .• 

J.,  in  Putlandv  Newman,  6  M.  &  Sel,  181.  Belloes  v.  Hanford,  1  Ro.  Rep.  104 :  Tidd, 

(o)   Winter  v.  Lightbound,  I  Str.  301.  9th  ed.  1104, 
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DdOK    (II. 

Paht  I. 

within  the 
Year. 

Nor  where 
Writ  of  Kr- 
ror  brought. 


Nor  where 

tiisnensed 

witn. 


Nor  where 
Execution 
issued  within 
the  Year. 


Nor  on  Judg- 
ment under  1 
&2V.  c.  110, 
s.  87. 


After  Seven 
Y^ears,  leave 
of  Court  ne- 
cessary. 


or  l»y  ap[r(!eirjent(7<),  the  year  and  day  do  not  begin  to  run 
until  the  writ  of  error  is  (K'termined,  tlie  injunction  dissolved, 
or  the  time  for  which  the  execution  was  stayed  have  elapsed, 
respectively. 

An<l  it  has  even  been  determined,  that  if  a  writ  of  error  he 
l)roiij^ht  after  the  year,  and  the  judgment  be  affinned  (a;),  or 
the  plaintiff  be  nonsuit,  or  the  writ  of  error  be  discontinued  (y), 
the  party  may  sue  out  execution,  without  a  scire  facias,  at  any 
time  within  a  year  and  a  day  from  such  determination  of  the 
writ  of  error  ;  because  the  other  part^'^,  by  bringing  error,  has 
revived  the  judgment. 

Also,  by  agreement,  the  parties  may  dispense  with  the 
necessity  for  reviving  a  judgment  by  scire  facias,  and  a  clause 
to  this  effect  is  frequently  inserted  in  cognovits  and  warrants 
of  attorney  {z). 

Also,  .according  to  a  recent  decision  in  the  Court  of  Exche- 
quer (a),  if  a  writ  of  execution  has  been  sued  out  within  the 
year,  it  may  be  executed  at  any  time  after  its  date,  even  after 
the  expiration  of  the  3'^ear,  provided  it  be  before  the  return 
day;  and  a  writ  of  execution  returnable  immediately  after  ex- 
ecution will  continue  in  force  until  executed  without  being 
returned  and  filed  within  the  3^ear,  or  continued  down  by  sub- 
sequent process,  at  least  in  actions  commenced  by  the  process 
prescribed  by  the  2  W,  4,  c.  39.  It  was  formerly  holden,  that 
if  the  plaintiff,  after  the  year  and  day,  enter  an  award  of  an 
elegit  on  the  roll,  as  of  the  same  term  with  the  judgment,  he 
might,  when  continuances  were  requisite,  continue  it  down 
by  vicecomes  non  misit  hreve,  and  sue  out  an  elegit,  without 
reviving  the  judgment  by  scire  facias  (b)  ;  and  this  appears  to 
be  warranted  by  the  precedents  (c).  It  was,  however,  decided 
in  a  subsequent  case,  that  a  scire  facias  is  necessary  to  revive 
the  judgment  after  a  year  and  a  day  before  an  elegit  can  be 
sued  out(c?).  It  maybe  necessary  here  to  remark  a  differ- 
ence between  entering  mesne  process  on  the  roll,  and  writs 
of  execution  :  in  the  former  case,  the  writs  must  be  all  of  the 
same  species,  in  the  latter  not ;  thus,  if  Sif.  fa.  be  sued  out 
within  the  year,  it  will  warrant  a  ca.  sa.  or  elegit  sued  out 
afterwards  (e). 

Also,  no  scire  facias  is  necessary  to  revive  a  judgment 
against  an  insolvent,  on  the  warrant  of  attorney  given  before 
adjudication,  under  the  1  c^  2  F.  c.  110,  s.  87,  and  execution  may 
at  all  times  be  issued  thereon  by  order  of  the  insolvent  court. 

If  the  judgment  is  under  seven  years  old,  the  scii^e  facias 
issues  of  course  upon  a  prcecipe  without  rule  or  motion  ;  if 
above  seven,  and  under  ten,  a  side-bar  or  treasury  rule  is 
obtained.     If  the  judgment    be  more  than  ten  years  old,  a 


(u)  See  Tidd,  9th  ed.  1104:  2  Smith, 
6G :  2  B.  &  C.  242 :  3  D.  &  R.  603,  S.  C.  .- 
ante,  6/5,  G99. 

{x)  Ro.  Abr.  89!) :  and  see  Fish  v.  Wise- 
man, Palm.  449;  Latch.  193,  S.  C. 

(y)  Bellasis  v.  Hanford,  Cro.  Jac.  364: 
and  see  1  Ro.  Rep.  104,  S.  C. .-  Dennis  v. 
Drake,  Lane,  20:  Howard  v.  Pitt,  1  Show. 
402,  4(13. 

(3)  See  ante,  675,  683,  699. 

(a)  Simpson  v.  Heath,  7  Dowl.  832, 
semhle  overruling  Brownev.  Pearce,  M.  T. 
1833,  K.  B.,  MS.:  see  the  former  prac- 
tice, 1  H.  Bl.  297:  TVelden  v.  Gretf,  1  Sid. 


59:  Aires  \,  Hardress,  1  Str.  100:  Low  v. 
Beart,  Barnes,  210  :  Blayer  v.  Baldwin,  2 
Wils.  82:  Co.  Lit.  290.  b.  :  6  Bac.  Abr., 
Sci.  Fa.  C. :  R.  E.,  5  G.  2,  r.  3  a:  Vol.  I. 
p.  396.  The  continuances  might  have 
been  entered  at  any  time.  They  are  now 
abolished  (ante.  Vol.  1.200). 

(6)  Seymour  v.  Greenvill,  Garth.  283: 
Cooke  V.  Bathurst,  2  Show.  235:  Comb.  232. 

(f)  Clift.  874.  883. 

(d)  Putland  v.  Newman,  6  M.  &  Sel.  179. 

(e)  Aires  v.  Hardress,  1  Str.  100:  2 
Saund,  68  d:  Vol.  L  p.  396. 


Death  after  final  Judgment  y  ^c,  819 

ire  facias  to  revive  it  cannot  be  issued  without  a  motion  for    chap.  m. 
lat  purpose  in  term,  or  a  judge's  order  in  vacation,  nor,  if     ^*^"-  '• 
lore  than  fifteen  years,  without  a  rule  to  shew  cause  {h). 
s  to  the  proceedings  upon  this  writ,  and  the  mode  of  ap- 
[ying  for  leave  to  issue  it  after  seven  years,  see  post,  829  to 
33. 

It  seems  that  a  writ  of  error  does  not  prevent  the  plaintiff  Writ  of  Error 
om  proceeding  by  sci.fa.  on  the  judgment  {i) :  and  it  has  been  "°  ^^'^  ^^" 
cpressly  decided  that  on  a  sci.  fa.  to  revive   a  judgment 
jainst  an  executor  it  is  not  a  good  plea  that  a  writ  of  error 
pending  (k). 

In  cases  where  a  scire  facias  is  requisite,  if  execution  be  Consequence 
led  without  it,  such  execution  is,    it  seems,  not  void,  but  "     mission. 
)idable  only  upon  writ  of  error  (/),  or  it  might  be  set  aside 
pon  application  to  the  court  or  a  judge  (w). 

2.  Scire  Facias,  upon  the  Death  of  Parties, 


eath  after  final  Judgment  and 
before  Execution,  819. 

eath  between  Verdict  and  Judg- 
ment, 821. 


Death  between  interlocutory 
and  final  Judgment,  823. 

Death  of  one  of  several  Plaintiffs 
or  Defendants,  824. 


Death  after  final  Judgment  and  before  Execution.']  If  the  2.  Scire  Fa- 
iaintiff  die  after  final  judgment,  his  executors,  &c.,  must  the^beathof 
le  out  a  scire  facias  against  the  defendant,  before  they  can  Parties, 
ave  execution ;  or,  if  the  defendant  die  after  final  judgment.  Death  after 
scire  facias  must  be  sued  out  against  his  executors,  or  against  meiftanlfbe- 
is  heir  and  terretenants(7i).     But  if  the  plaintiff  die   after  foreExecu- 
fieri  facias  sued  out,  inasmuch  as  the  sheriff  derives  autho-  ^*"°' 
ty  from  the  writ,  it  may  be  executed  notwithstanding,  and 
is  executor  or  administrator  shall  have  the  money  (o)  ;  or  if 
le  plaintiff  have  made  no  executor,  or  administration  be  not 
ranted,  the  money  must  be  brought  into  court,  and  there 
e  deposited,  until  &c.  {p).     So,  if  the  defendant  have  died 
^ithin  a  year  after  the  judgment,  we  have  seen  (  Vol.  I.  397) 
lat  a  writ  of  execution  may  be  sued  out  against  his  goods  in 
le  hands  of  his  executor,  without  a  scire  facias,  provided 
ich  a  writ  of  execution  bear  teste  before  his  death  {q).     So, 
^  he  die  after  a  fi.  fa.  sued  out,  but  before  it  has  been  exe- 
ated,  there  is  no  necessity  for  a  scire  fa/iias,  but  the  writ 
lay  be  executed  upon  the  goods  in  the  hands  of  the  exe- 
utor,  &c.  (r).     If  a  judgment  be  revived  by  scire  facias,  and 
lie  defendant  die  before  execution,  the  plaintiff  must  sue  out 
nother  sci.  fa.  against  his  executors,  &c.,  before  he  can  exe- 

(h)  R.  H.,  2  W.  4,  r.79,  post,  831.  not  cited. 

(t)  Thomas  v.  Williams,  3  Dowl.  655.  (m)  See  Putland  v.  Newman,   6  M.  & 

(k)  Snook  V.   Mattock,  5  A.  &  E.  239:  Sel.  179. 

«Tidd,  9th ed.  53<l:  Com.  Dig.,  Pleader  (n)  Fitz.  Execution, 243:  lSaund.219, 

t  L.  10)-.   Rowley  v.  Raphson,  Skhi.  590:  e,  f :  2  Saund.  6,  72  o. 

ampsonv.  Brown,  3T.R.  643:  Bac.  Abr.,  (o)  Cleve  v.  Beer,  Cro.  Car.  459:  Har- 

upersedeas  (D.  5).  rison  v ^Bowden,  1  Sid.  29:  Clet-k  v.  Wi- 

(0  Patrick  v.  Johnson,  3  Lev.  404:  Shir-  thers,  2  L.  Raym.  1073;  1  Salk.  322,  S.  C.  .- 

V  V.  Wright,  1  Salk.  273;  2  L.  Raym.  Tidd,  9th  ed.  1000. 

75,  S.  C.    But,  according  to  the  recent  {p)  Thorottghgood's  case,  Noy,  73:  Clei-k 

aseof  Mm-timer  v.  Piggott,  <2  Dowl.  615),  v.  Withers,  2  L.  Raym.  1073. 

tie  executions  and  proceedings  would,  in  (q)  See  2  Bac.  Abr,,  Execution,  G.  2: 

uch  case,  be  absolutely  void  and  a  mere  2  Williams,  Exors.  1227,  1228. 

ullity:  the  above  cases,  however,  were  (r)  6  Bac.  Abr.,  Sci.  Fa.  C.  1. 

VOL.   II.  I 
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Hook  iir. 
Part  i. 


U  y  and 

against  whom 
to  be  issued. 

Against  per- 
sonal Repre- 
sentative. 


Against  Heir. 


onto  ilic  judp^mcnt  (.s).  In  all  tlicse  cuhoh,  if  any  of  tlic 
cxot'utor.s  i»o  iifemr,  covert,  Iut  hnshand  nmst  he  made  a  l)art^ 
to  the  .scire  facias  {t).  Jiut  if  any  of  tlie  executors  be  {i 
l)ankru])t,  he  may  notwithstanding  proceed  or  he  proceeded 
against  hy  scire  facias ;  for  his  })anki'uj)tcy  does  not  affect  hii- 
representative  character  (^).  It  may  he  ackkMl,  tliat  on  a 
sci.fd.  to  revive  judgment  against  an  executor  it  is  not  a  good 
plea  that  a  writ  of  error  is  depending  on  the  judgment  (u). 

The  scire  facias  must  })e  brought  by  or  against  the  person 
or  persons  who  represent  the  deceased.  If  the  pkiintiff"  in  a 
personal  action  die,  the  sci.fa.  must  ])e  hrought  Ijy  his  exe- 
cutor or  administrator;  in  a  real  action,  by  his  heir  (^)  ;  in 
a  mixed  action,  it  is  said,  if  the  lands  to  be  recovered  Ije 
fee-simple,  the  heir  and  executor  shall  join  in  the  scire  facias^ 
and  the  heir  have  execution  as  to  the  lands,  and  the  executor 
execution  as  to  the  damages  (,^).  On  the  death  of  a  plaintifi 
the  scire  facias  may  be  in  the  names  of  all  the  executors, 
though  one  only  has  proved  the  will  (^).  If  the  defendant 
die,  the  scire  facias  must  be  brought  against  his  executor,  or 
his  heir  and  terretenants,  as  shall  be  mentioned  presently. 

A  sci.  fa,  may  be  sued  out  by  or  against  the  executor  of  an 
executor,  who  has  proved  the  will ;  but  not  by  or  against  the 
administrator  of  an  executor,  or  the  executor  or  administrator 
of  an  administrator,  because  they  do  not  represent  the  de- 
ceased (a).  In  these  latter  cases,  administration  de  bonis  non 
must  be  sued  out,  and  then  the  administrator  de  bonis  non 
m.ay,  by  17  C  2,  c.  8,  s.  2,  sue  out  a  scire  facias,  and  have 
execution  of  the  judgment;  or  he  may  perfect  an  execution 
already  begun  {b).  This  statute,  however,  does  not  extend 
to  allow  an  administrator  de  bonis  non  to  proceed  upon  a 
judgment  in  scire  facias  {jquod  habeat  executionem)  already 
obtained  by  the  executor  in  his  lifetime,  but  he  must  sue  out 
a  scire  facias  to  revive  the  original  judgment  (c)  ;  nor  does  it 
extend  to  judgments  by  default,  but  to  judgments  aftei 
verdict  only  [d).  Also,  if  a  judgment  be  recovered  againsi 
an  executor  who  dies  intestate,  it  may  be  revived  as  againsi 
the  administrator  de  bonis  non,  at  common  law,  and  execution 
had  upon  the  judgment  (e).  If  an  administrator  duranti 
minori  cetate  bring  an  action,  and  recover,  and  the  executoi 
then  come  of  age,  the  latter  may  have  a  scire  facias  upon  the 
judgment  (/). 

If  nihil  be  returned  to  a  scire  fojcias  against  the  executor, 
the  plaintiff  may  have  another  sci.  fa.  against  the  heir  anc 
terretenants,  in  order  to  have  execution  of  any  lands  of  whici 
the  defendant  was  seised  at  the  time  of  the  judgment,   O] 


(s)  Hardistv  v.  Bm-n/,  2  Salk.  598. 

(f )  2  Saund.  72  o. 

(m)  Srwok  V.  Mattock,  5  A.  &  E.  239. 

(x)  6  Bac.  Abr.,  Sci.  Fa.  C.  5. 

(y)  19  E.  4,  5  b:  43  E.  3,  2:  Ro.  Alx. 
889. 

(2)  Scott  V.  Briant,  6  Nev.  &  M.  381;  2 
H.  &  W.  54,  S.  C. 

(a)  5  Co.  9  b. 

(b)  Clerk  v.  Withers,  1  Salk.  323;  2  L. 
Eaym.1072;  G  Mod.  290;  11  Id.  34,  S.  C. 

(e)  Treviban  v.  Lawrence,  2  L.  Raym. 
1049. 
(d)  aerk  v.  Withers,  1  Salk.  322;  2  L. 


Raym.  1072;  6  Mod.  290;  11  Id.  34,  S.  G 
(«)  2  Saund.  72  o:   Snape  v.  Norgate 
Cro.  Car.  J67;    1  Ro.  Abr.  890,  T.  pi.  3 
Norgate  v.  Snape,  W.  Jon.  214. 

(/)  Ro.  Abr.  888:  Beamond  v.  Long 
Cro.  Car.  227:  2Brownl.  83:  Hodb.  104 
Hattonv.  Mascal,  1  Lev.  181.  See  form 
of  scire  faciag  for  or  against  an  execute 
or  administrator  to  revive  a  judgmen 
obtained  by  or  against  the  testator  o 
intestate,  Chit.  Forms,  474, 476;  Co.  Em 
617  a;  618  b:  Li).  Ent.  638  to  659:  an 
see  Morfoot  v.  Chivera,  1  6tr.  631 ;  2  1 
Raym.  1395,  &  G 


« 
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fterit(^);  but  it  is  said  that,   in  the  case  of  a  judgment    Chap.  nr. 

gainst  one  defendant,  since  deceased,  the  scire  facias  will  not      ^^^'^-  ^- 

ie  against  the  heir  and  terretenants,  unless  nihil  have  first  been  and  Terre- 

eturned  to  a  sci.  fa.  against  the  personal  representatives  of  <^«^"^"ts- 

lie  deceased  (h).     It   is   usual   to  join   the   heir   and   terre- 

enants  (i).     You  may,  however,  sue  out  the  writ  against  the 

eir  alone,  without  naming  the  terretenants ;  but  it  seems  the 

etter  opinion,  that  it  cannot  be  sued  out  against  the  terre- 

enants  alone,  without   the  heir,  unless  the  heir   have  been 

Iready  summoned,  or  it  be  returned  that  there  is  no  heir,  or 

tiat  the  heir  has  no  lands;  for  the  heir  may  have  a  release 

r  some  other  matter  to  plead,  in  bar  of  execution  [k).     If 

rought  against  both,  it  is  said,  that  if  it  be  returned  that 

lie  heir  has  no  lands,  the  writ  may  proceed  against  the  terre- 

enants  without  him(/).     The  writ  maybe  against  the  te- 

ants  either  generally  or  by  name  (w).    The  former,  however, 

5  preferable ;  for  if  the  plaintiff  undertake  to  name  them, 

nd  do  not  name  them  all,  those  named  may  plead  that  matter 

a  abatement  (n).   After  a  scire  facias  against  the  heir  and  ter- 

etenants,  the  plaintiff  previously  to  the  1  c^-  2  V.  c.  110,  could 

.ave  had  execution  only  of  a  moiety  of  the  lands,  by  elegit, 

ti  the  same  manner  as  if  the  defendant  were  living  (o)  ;  even 

Ithough  the  heir  may  have  pleaded  a  false  plea(/>),  which, 

a.  actions  against  an  heir  on  the  bond  of  his  ancestor,  would 

lave  the  effect  of  charging  the  defendant  in  the  same  manner 

s  if  the  action   were  for  his  own   debt  ( q ).     But   by   the 

1th  section  of  that  statute,  the  effect  of  the  elegit  (except  in 

ertain  cases  already  noticed,  as  against  purchasers,  mortgagees, 

nd  creditors)  has  been  extended  so  as  to  give  the  plaintiff 

xecution  of  all  such  lands,  tenements,  rectories,  tithes,  rents, 

nd    hereditaments,  including  lands    and    hereditaments    of 

opyhold  or  customary  tenure,  as  the  debtor,  or  any  person 

a  trust  for  him,  shall  have  been  seised  or  possessed  of  at  the 

ime  of  entering  up  the  judgment,  or  at  any  time  afterwards, 

r  over  which  such  person  shall,  at  the  time  of  entering  up 

uch  judgment  or  at  any  time  afterwards  have  any  disposing 

lower  which  he  might,  without  the  assent  of  any  other  person, 

xercise  for  his  own  benefit  (r). 

Death  between  Verdict  and  Judgment.']  By  stat.  17  C.  2,  c.  8,  Death  be- 
.  1,  in  all  actions,   personal,  real,  or  mixed,  the  death  of  and^judg-'^*'^ 
ither  party   between   verdict    and  judgment    shall   not   be  ment. 
.lleged  for  error,  so  as  such  judgment  be  entered  within  two 
erms  after  such  verdict (5).     This  statute  extends  to  all  per- 
pnal  actions,  notwithstanding  the  cause  of  action  could  not 

{g)  2  Saund,  7,  n.  (4)i  72  o,  p.  2  Id.  679,  601 ;  6  Mod.  134,  199,  226,  S.  C. 

(A)  Panton   v.    Terretenants     of  Hcdl,  Holland  v.  Lee,  1  Ro.  Rep.  57. 

arth.  107:  Eyres  v.  Taunton,  Cro.  Car.  (o)  2  Saund.  7  n. 

3;  2  Salk.  .598,  S.  C.  {p)  Bowyer  v.  Rivitt,  W.  Jon.  87,  88: 

(»)  F.  N.  B.  597  a:  Sir  C.  Haydon'scase,  Brandlin  v.  Millbank,  Carth.  93;  Comh. 

jro.  El.  896:  Eyres  v.  Taunton,  Cro.  Car.  162,  S.  C. 

5:    Panton  v.   Terretenants  of  Hall,   2  {q)  See    the    forms    of  a    sci)-e  facias 

jilk.  598:  Lil.  Ent.  384,  385,  against    heir    and     terretenants,    Chit. 

(k)  6  Bac.  Abr.,  Sci.  Fa.  C.  5:  27  H.  6,  Forms,  477. 

5:   1  E.  2,  242:  3  Co.  13  a;   Eyres  w,  (>■)  1  &  2  V.  c.  110,  s.  11.    Seean<e,Vol. 

mnton,  Cro.  Car,  295, 313.  I.  "  Execution." 

[/)  F.  N.  B.  597  a.  (s)  See  Pond  v.  King,  1  Wils.  124:  Copley 

\m)  Proctor  v.  Johnson,  2  Salk.  600;  1  v.  Day,  4 1'aunt.  702.    In  Chauvell  v.  Chi^ 

Raym.  669,  S.  C.  melli,  4  B.  &  Ad.  590;  1  Nev.  &  M.  731, 

n)  Beresford  V.Cole,  Comb.  282:  Adams  S.  C,    where  plaintiff's   attornies   gave 

Terretenants  of  Savage,   1   Salk.  40 ;  defendant's  attornies   their  own   under- 

i2 


tunc. 
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iJooK  III.    liave  survived  to  tlio  representatives  of  tlie  deceased,  as  for  a 

! —  libel,  ikv.  (t).     It  does  not  extend  to  a  nonsuit (w). 

Hefore Assizes      The  deatli  of  either  ])arty  before  the  assizes  or  sittings  is 
a  ingB.      j^^j.  i.(.j,|(.,ii^;(|  ],y  ^iijj^  statute (:p);  ])ut  if  tlie  party  die  after 
tlie  assizes  l)e<i:in(  j/),  or  after  the  first  day  of  tne  sittings(c), 
thoun^h  l)efore  the  trial,  it  is  within  the  remedy  of  the  statute  ; 
for  tlie  assizes  or  sittings  are  but  one  day  in  law. 
Whencrv-  It  is  not  necessary  that  the  judgment  should  ])e  actually 

Lcaveroenter  entered  upon  the  roll  within  two  terms  after  the  verdict ;  if  it 
it  mine  pro  be  signed  within  that  time,  it  will  be  sufficient  («)  ;  and  it 
seems  even  the  signing  of  the  judgment  within  that  time  will 
be  unnecessary,  if  prevented  by  any  application  to  the  court 
delaying  it(b),  or  by  any  act  of  the  courts  as  in  the  case  of  a 
special  verdict  or  special  case(c).  And  at  common  law,  be- 
fore the  rule  of  H.  71,  4  JV.  4,  r.  S{d)y  (ordering  the  judg- 
ment to  be  entered  of  the  day  of  the  month  and  year  when 
signed),  if  either  party  died  after  special  verdict  and  pending 
the  time  for  argument,  &c.,  thereon,  or  on  demurrer  or  motion 
in  arrest  of  judgment,  or  for  a  new  trial,  judgment  might  be 
entered  after  the  death  as  of  the  term  in  which  the  postea  w-as 
returnable,  or  in  which  judgment  would  otherwise  have  been 
given,  nunc  pro  tunc{c).  So,  in  actions  against  executors,  &c., 
if  the  motion  were  made  within  a  reasonable  time,  the  court 
would  have  given  the  plaintiff  leave  to  enter  up  judgment  as 
of  a  preceding  term  when  it  might  have  been  signed  nunc 
pro  tunc{e).  But  generally  the  court  had  no  power  to  allow 
judgment  to  be  entered  nunc  pro  tunc;  and,  at  all  events,  they 
would  not  so  allow  it  where  the  delay  was  wholly  attribut- 
able to  the  laches  of  the  party  applying  (/).  The  above  rule 
of  H.  T.,  4  W.  4,  contains  a  proviso  empowering  the  court  or 
judge  to  order  a  jvidgment  to  be  entered  up  nunc  pro  tunc; 
and  the  court  or  judge  may  still  therefore,  as  formerly,  order 
the  judgment  to  be  entered  up  nunc  pro  tunc;  but  that  pro- 
viso does  not  give  them  greater  powers  than  they  before 
had(_«7).  And  in  a  recent  case,  where  the  defendant  gave  a 
cognovit,  and  died  on  15th  Jan.  1837,  before  judgment  was 
signed,  and  the  plaintiff  in  Easter  term  applied  to  the  court 
for  leave  to  enter  up  judgment  nunc  pro  tunc,  alleging  that  he 
was  not  aware  till  recently  that  the  defendant  had  died,  or 
who  his  executors  were,  the  court  refused  the  application,  as 
the  plaintiff  might  have  applied  in  the  preceding  term  or 
vacation,  and  as  the  delay  was  not  the  act  of  the  court,  but 

taking  as  security  for  costs;  the  defend-  Dowl.  762). 

ant  obtained  a  verdict  and  died,  and  judg-  [a)  HeHe  v.  BaArer,  1  Sid.  385:  Webb  v, 

ment  was  entered  up  in  his  name  within  Spurrell,  Barnes,  261:  2Saund.72m:  see 

two  terms:  it  was  held,  that  the  attorney  Duke  of  Norfolk's  case,  1  Salk.  401. 

for  such  deceased  party,  having  a  claim  (6)  Bridges  v.  Smyth,  8  Bing.  29;  1  M. 

against  his  estate  in  respect  of  the  costs,  &  Scott,  93,  S.  C. 

might  enforce  the  security  to  satisfy  such  (c)  LMwrence  v.  Hodgson,  1  Y.&  J.  363; 

claims   without  any  scire  facias  having  and  the  cases  there  cited. 

been  sued  out  by  the  personal  represent-  (d)  Ante,  Vol.  I.  341. 

atives.  (e)  Mara  v,  Quin,  6  T.  R.  6. 

(t)  Palmer  V.Cohen,  2  B.&!:  Aid.  966.  if)    Copleu    v.     Day,    4   Taunt.    702: 

(M)  Dowbiggin  v.  Harriaon,  10  B.  &  C.  Rhodes  v.  Haigh,  3  D.  &  R.  608:  Fowler 

480.  V.   Whadcock,  Barnes,  262:  Lawrence  v. 

(x)  Taylor  v.  Harris,  3  B.  &  P.  549.  Hodgson,  1  Y.  &  J,  368. 

(y)  Anon.,  1  Salk.  8:  Plomer  v.  Webb,  {g)  Lanman  v.  Lord  Audley,  2  M.  &  W. 

2L   Raym.  1415:  Anon.,7T.B.32,n.  535:   Vaughan  v.  Wilson,   4  Bing.  N.  C. 

(z)  Jacobs   v.   Miniconi,    7   T.   R.   31.  116;  6  Dowl.  210;  5  Scott,  408,  S.  C- Doe 

Each  sittings  in  term  is  considered  inde-  Taylor  v.  Crisp.  7  Dowl.  584:  Lambirth  v. 

pendent  of  the  others.  {Johnson  v.  Budge,  Barrington,  2  Bing.  N.  C.  149. 
3  Dowl.  207:  see  Johnson  v.  Hamilton,  4 
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tliat  of  the  plaintiff(A).  And  where  a  verdict  was  given,  sub-  chap.  m. 
ject  to  a  special  case,  which  was  not  set  down  for  argument  _^f^^iii__ 
until  after  the  death  of  the  party  against  whom  judgment  was 
ultimately  given,  the  court  refused  to  allow  judgment  to  be 
entered  nunc  pro  tunc,  at  the  instance  of  the  successful  party, 
as  the  delay  in  setting  down  the  special  case  could  not  be  con- 
sidered as  that  of  the  court  (e). 

The  judgment  is  entered  for  or  against  the  deceased  party.  Form  of 
as  if  he  were  living ( j).  Judgment. 

But  although  the  judgment  in  this  case  is  entered  as  if  the  Must  be  re- 
party  were  alive,  yet  it  must  be  revived  by  scire  facias  before  p^^^efore'^'* 
execution  can  be  sued  out  upon   it(^).     And  as   the  scire  Execution. 
facias  must  pursue  the  judgment,  it  must  recite  it  as  if  it  had 
been  entered  in  the  party's  lifetime  ( ^)  ;  that  is,  the  sci.fa. 
must  be  in  the  form  in  which  the  writ  is  usually  conceived, 
when  brought  by  or  against  the  personal  representatives  of  a 
person  who  had  died  after  judgment  (m). 

Death  between  interlocutory  and  final  Judgment.']  If  either  Death  be- 
plaintiff  or  defendant,  in  actions  in  courts  of  record,  happen  cutory  ^id"^ "' 
to   die   after  interlocutory  and    before   final  judgment,    the  final  Judg- 
action  shall  not  abate,  if  it  be  such  as  might  originally  be  "^^"'' 
prosecuted   by   or  against   the   executor,  &c.,  of  the   party 
dying ;  but  the  plaintiff,  or  his  executors  or  administrators, 
shall  have  a  scire  facias  against  the  defendant  or  his  execu- 
tors, &c.,  to  shew  cause  why  damages  should  not  be  assessed  and 
recovered  by  him  or  them  ;  and  upon  scire  feci  returned,  or 
upon  nihil  returned  and  eight  days  elapsed  from  its  return, 
and  leave  of  the  court  or  a  judge  obtained (w),  and  default 
made,  or  no  cause  shewn,  a  writ  of  inquiry  shall  be  awarded, 
executed,    and    returned,    and    final    judgment    thereupon 
given  (o). 

If  the  death  happen  before  the  writ  of  inquiry  is  executed,  Form  of  the 
it  must  be  to  shew  cause  why  the  damages  should  not  be  f^l^  li^e!^ 
assessed  against  the  defendant,  or  his  executors,  &c.,  as  the 
case  may  be (^).  But  if  the  death  happen  after  the  execution 
of  a  writ  of  inquiry,  the  scire  facias  must  be  to  shew  cause 
why  the  damages  assessed  by  the  jury  should  not  be  re- 
covered; otherwise  it  will  be  quashed  (5'). 

The  final  judgment  in  this  case  is,  of  course,  for  or  against  Form  of  the 
the  executor,  &c.,  and  not  for  or  against  the  testator  himself,  -Judgment. 
as  upon  the  statute  17  C.  2,  above  mentioned  (r). 

Also,  in  case  of  the  death  of  a  defendant,  besides  the  scire  scire  Facias 
facias  here  mentioned,  sued  out  before  final  judgment,  another  judgment  be- 
scire  facias  must  he  sued  out  after  final  judgment,  in  order  fore  Execu- 
to  give  the  executors  an  opportunity  of  pleading  the  want  of 
assets,  &c.;  for  it  would  be  unreasonable  that  the  executor 

(h)  Lanmanv.  Lo7-dAudlet/,  2  M.  &  W.  v.  Irwin,   1   Wils.  315:    Fort   v.    Oliver, 

535 :  see  Vaughan  v,  Wzlson,  4  Bing.  N.  C.  1  M.  &  SeL  242  :   Berber  v.  Green,  Id. 

116;  6  Dowl.  210;  5  Scott,  408,  S.  C.  229. 

(i)  Doe  Taylor  v.  Crisp,  7  Dowl.  584.  (p)  Smith  v.  Harmon,  1  Salk.  315:  Lil. 

ij)  Wesfon  V.  James,  1  Salk.  42:  Cole-  Ent.  647-    And  see  the  form,  where  the 

beck  V.  Peck,  2  L.  Raym.  1280.  death  happened  before  the  issuing  of  the 

(k)  Earl  v.  Brown,  1  Wils.  .302.  writ  of  inquiry,  Chit.  Fonns,  488;  and 

(/)  Colebeck   v.  Peck,  2  L.  Raym.  1280:  when  it  happened  after  the  issuing,  and 

and  see  Burnett  v.  Holden,  1  Lev.  277;  2  before  execution  of  the  writ,   Id.  Clift. 

Saund.  72  m.  680:  Lil.  Ent.  647. 

(m)  See  ante,   820.     See  forms   of  the  (g)  Goldswortht/ v.  Southcott,  I  Viih.  243: 

scire  facias,  ike,  Chit.  Forms,  48?.  Executors  of  Wright  v.  Nutt,  1  T.  R.  388. 

(n)  R.  H.,  2  W.  4,  r.  81,  po.st,  833.  See  the  form.  Chit.  Forms,  489. 

(0)  8  &  9  W.  3,  c.  11,  s.  6:  see  Wallop  (r)  Weston  v.  James,  1  Salk.  42. 
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Hook  hi. 

I'AKT   I. 


Death  of  one 
of  several 
Plaintiffs  or 
Defendants. 


should  I)t'  in  a  worse  sitiuitioii  when  tlio  (K'f'i'ndant  tlios  l)cfbre 
final  judufiiu'iit,  than  when  he  dies  aiter  it(.v).  Jii  a  ease 
where  tlie  defendant  died  intestate  after  interlocutory  judg- 
ment, and  a  writ  of  in(|ueHt  of  damages  executed,  hut  heforo 
it  was  returned  the  j)laintiff'  declared  in  scire  facias  against 
the  adniiiiisti'ator,  who  ])lea(h;d  jdcnc  adnmiistramt^  and  set 
forth  in  his  ])leas  divers  s])ecialties  due  and  owing  from 
the  intestate,  and  charging  the  estate;  the  ])laintiff  having 
rejdied,  admitting  the  truth  of  the  j)leas,  and  jiraying  judg- 
ment and  execution  of  the  goods  of  the  intestate  quan<lo  acci- 
derent^  entered  u])  final  judgment  to  have  execution  against 
the  defendant  as  administrator  according  to  the  force,  form, 
and  effect  of  the  said  recovery^  no  recovery  having  heen  hefore 
stated  in  any  ])art  of  the  proceedings  on  tlie  record,  and  no 
final  judgment  having  heen  given  in  the  original  action,  and 
no  provision  heing  made  hy  the  judgment  for  the  payment  of 
the  specialty  dehts;  and  it  was  held  that  the  judgment  was 
erroneous,  and  it  was  reversed  with  costs (^). 

Death  of  one  of  several  Plaintiffs  or  Defendants.']  Where 
there  are  two  or  more  plaintiff's  or  defendants,  and  one  dies 
after  judgment,  execution  hy  fieri  facias  or  ca.  sa.  may  he 
sued  out  as  in  other  cases  without  any  scire  facias  (m)  ;  and 
the  execution  must  he  in  the  joint  names  of  all  the  plaintiffs 
or  defendants,  as  the  case  may  he,  and  must  in  other  respects 
pursue  the  judgment  (v);  hut  it  should  he  executed  against 
the  survivors  only  {x).  If  the  plaintiff,  however,  w'ish  to  sue 
out  an  elegit  against  the  lands  of  a  deceased  defendant,  as  well 
as  against  the  survivor,  he  may  have  a  scire  facias  against 
such  survivor  and  the  heir  and  terretenants  of  the  deceased,  to 
have  execution  against  the  lands  and  goods  of  the  former,  and 
the  lands  of  the  latter  (y). 


3.  Scire  Fa- 
cias, upon 
Marriage. 
Of  a  Feme 
Plaintiff, 


8.  Scire   Facias,  upon  the  Marriage  of  a  Feme  Plaintiff  or 

Defendant. 

Marriage  of  a  Feme  Plaintiff^  If  a  feme  sole  obtain  judg- 
ment, and  marry  hefore  execution,  a  scire  facias  must  be 
brought  by  husband  and  wife,  in  order  to  have  execution  of 
the  judgment  (2^) ;  and  if,  after  execution  awarded  on  this 
scire  facias^  but,  before  execution,  the  wife  die,  the  husband 
alone  may  have  execution  upon  the  judgment,  jvithout  even 
taking  out  administration («).  So,  if  the  husband  and  wife 
obtain  judgment  for  a  debt  due  to  the  wife  dum  sola,  the 
husband  may  have  a  scire  facias  to  execute  the  judgment  (6) ; 
or  he  may,  it  seems,  sue  out  execution  in  the  names  of  himself 


(*)  2  Saund.  72,  n:  Tomkins  v.  Gratton, 
Say.  266:  2  Williams,  Exors.  1232.  See 
form  of  the  sci,  fa.  upon  the  first  judg- 
ment. Chit.  Forms,  490;  and  of  the  sci. 
fa.  on  the  final  judgment,  Id. 

(t)  Poulett  V.  Wightman,  1  Bligh,  N.  S., 
138. 

(m)  6  Bac.  Abr.,  Sci.  Fa.  C.  4:  Withers 
V.  Harris,  7  Mod.  68;  2  L.  Raym.  808, 
S.  C;  Brace  v.  Pennoyer,  5  Mod.  339: 
Pennot/er  v.  Brace,  Carth.  404:  Howard  v. 
Pitt,  1  Show.  402. 

(i')  See  Vol.  I.  455. 

(oc)  Pennoyer  v.  Brace,  1  L.  Raym.  244; 
Comb. 541;  1  Salk.319,  S.  C:  SGeWithers 


V.  Harris,  2  L.  Raym.  808:  7  Mod.  68,  S.  C. 

{!/)  Panton  v.  Terretenants  of  Hall, 
Carth.  107;  2  Saund.  72  p:  and  see  6  Bae. 
Abr.,  Sci.  Fa.  C.  5;  2  Id.  Execution,  G.  1: 
see  Vol.  I.  444.  See  forms.  Chit.  Forms, 
492. 

(3)  2  Saund.  72  k.  See  the  form. 
Chit.  Forms,  493:  Thes.  Brev.  256,  265: 
Clift.  681. 

(a)  6  Bac.  Abr.,  Sci.  Fa.  C.  6:  Woodyer, 
V.  Gresham,  1  Salk.  116  ;  Comb.  455: 
Carth.  415 ;  Skin.  682,  S.  C. 

(6)  Eyres  v.  Coward,  1  Sid.  337 :    Buth 
V.  Belt,  Cro.   El.  844:   Obrian  v.  Ram, 
Mod.  158;  6  Bac.  Abr.,  Sci.  Fa.  C.  6. 
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md  wife,  without  a  scire  facias.  Where  the  wife  recovers  a  chap.  m. 
judgment  while  single,  and  dies  during  coverture,  and  the  ^^^'^-  ^- 
iusband  has  not  been  made  a  party  to  the  judgment  by  scire 
facias  in  her  lifetime,  it  would  seem  that  the  husband  must 
take  out  administration  to  the  wife  before  bringing  scire 
facias;  and  where  in  such  a  case  the  husband  died  without 
taking  out  administration,  and  his  administrator  brought  scire 
facias,  on  demurrer,  judgment  was  given  for  the  defendant  (c). 
A.nd  if  the  husband  and  wife  have  judgment  for  a  debt  due 
to  the  wife  as  executrix,  and  the  wife  die  before  execution, 
the  succeeding  executor  or  administrator  de  bonis  non,  and  not 
the  husband,  shall  have  the  scire  facias  {d). 

Marriage  of  Feme  Defendant.']  If  judgment  be  recovered  Marriage  of 
against  a  feme  sole,  and  she  marry  before  execution,  a  scire  ^^^  Defen- 
facias  must  be  brought  against  the  husband  and  wife,  before 
the  judgment  can  be  executed  (e);  and  if,  after  execution 
awarded  upon  this  scire  facias,  but  before  execution,  the  wife 
die,  the  husband  shall  be  liable  to  the  execution (/).  How- 
3ver,  in  a  case  where  Skf erne  sole  defendant  married  after  inter- 
locutory judgment,  the  court  held  that  the  plaintiff  might 
proceed  to  final  judgment  and  execution  by  ca.  sa.  against 
tier,  without  suing  out  a  scire  facias  to  make  the  husband  a 
party  (^).  And  in  a  more  recent  case,  where  a  feme  sole 
defendant  in  ejectment  married  before  trial,  and  the  j)laintifF 
proceeded  to  judgment,  and  sued  out  an  habere  facias  and  a 
i.  fa.  against  her  by  her  maiden  name,  without  a  scire  facias, 
the  court  held  that  there  was  no  pretence  for  setting  aside 
these  writs  on  that  account ;  for  the  writ  of  possession  could 
not  affect  the  husband  or  his  property,  the  verdict  proving 
that  the  wife  had  no  interest  in  the  term;  and  as  to  the  fi.  fa. 
it  was  merely  inoperative,  as  the  wife  could  have  no  separate 
property  in  the  goods  upon  which  such  a  writ  might  be  exe- 
cuted (/*). 

Where  a  feme  covert,  sued  as  a  feme  sole,  had  judgment  on  a 
plea  of  coverture,  and  execution  was  sued  out  in  the  names  of 
tier  and  her  husband,  the  court  held  it  to  be  clearly  irregular ; 
3xecution  should  not  have  been  sued  out  in  the  name  of  the 
busband,  until  he  had  first  been  made  a  party  to  the  judg- 
ment by  scire  facias;  but,  in  this  case,  the  wife  might  have 
5ued  out  execution  in  her  own  name,  because  the  plaintiff, 
by  declaring  against  her  as  a  feme  sole,  was  concluded  from 
denying  \i{i). 

4.  Scire  Facias,  in  case  of  Bankruptcy  or  Insolvency, 

Bankruptcy,  S^c,  of  Plaintiff.']  If  a   party  obtain    inter-  4.  Scire  Fa- . 
locutory  judgment,  and  before  final  judgment  become  bank-  ruptcy  or^ii^ 
nipt,  his  assignees  may  proceed  to  final  judgment  in  his  name,  solvency, 
and  then  sue  out  a  scire  facias  to  make  themselves  parties,  in  of  Plaintiff, 
order  to  have  execution  Q ) ;  and  even  where  execution  Avas 

(c)  BeUs  V.  Kimpton,  2  B.  &  Ad.  938.  Id.;  Carth.  30,  415. 

(ci)    Beamond  v.  Lonp^,  Cro.  Car.  208,  (g)  Cooper  v.  Hunchin,  4  East,  521. 

227;  W.  Jon.  248,  S.  C. ;  6  Bac.  Abr.,  Sci.  (h)  Doe  Taggart  v.  Butcher,  3  M.  &  Sel. 

Fa.  C.  6.  557. 

(e)  2  Saund.  72  k.    See  the  form.  Chit.  (i)  Wortley  v.  Rayner,  2  Doug.  637. 

Forms,  493:  Thes.  Brev.  247,  251.  (j)  Hewitt  v.  Mantell,2  Wils.  372.     See 

(/)  6  Bac.  Abr.,  Sci.  Fa.  C.  6:  Ohrian  the  form.  Chit.  Forms,  495. 
V.  Ram,  1  Salk,  116:  Woodyer  v.  Gresham, 
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Hook  hi. 
1'akt  I. 


taken  out  in  the  name  of  the  liaDknij^t,  without  a  ncirn  facias 
beinjj;  sued  out  hy  the  aHHij<neeH,  the  court  refused  to  set  a«ide 
the  ])roceedinn;.s(^).  If  a  party  Imve  iiual  judgment,  uj)on 
wliieh  the  defendant  ))rings  a  writ  of  error,  and  })cnding  the 
writ  of  error  tlie  plaintiff  l)ecome  ))ankru])t,  liis  assignees 
ought  to  ])rocced  to  an  affirmance  of  the  judgment  in  the 
])ankrupt'H  name,  and  tlien  sue  out  a  srAre  facias  in  order  to 
liave  execution  (Z).  The  court  have  aUowed  tlie  sci.fa.  to  he 
amended,  even  after  issue  joined,  hy  inserting  the  name  of  the 
official  assignee  (m). 

The  practice,  it  should  seem,  is  the  same,  where  the  plain- 
tiff takes  the  benefit  of  an  insolvent  act. 


Bankruptcy, 
&c.,  of  De- 
fendant. 


Under  Lords' 
Act. 


Not  necessary 


Bankruptcy  ^  S)C.,  of  Defendant. ~\  If  a  party  have  been  a  bank- 
rupt, or  have  taken  the  benefit  of  an  insolvent  act,  or  have 
compounded  with  his  creditors,  and  afterwards  become  a 
hanknipt,  and  obtained  his  certificate,  his  person  only  shall  be 
thereby  protected ;  but  his  future  estate  and  effects,  (with  the 
exception  of  his  "  tools  of  trade,  necessary  household  furni- 
ture, and  the  wearing  apparel  of  himself,  his  wife  and  chil- 
dren "),  unless  his  estate  pay  155.  in  the  pound  under  the  fiat, 
will  vest  in  the  assignees  under  the  first  fiat,  who  may  seize 
them  in  the  same  way  as  they  may  seize  property  possessed  by 
the  bankrupt  at  the  issuing  of  the  fiat  (w).  Since  this  enact- 
ment, therefore,  the  2)roperty  heing  vested  in  the  assignees, 
the  judgment-creditor  in  these  cases  has  not,  as  such  creditor, 
any  right  of  seizing  such  future  effects,  as  he  formerly  had. 
The  former  practice  was,  that  if  the  creditor  in  such  a  case 
obtained  a  judgment,  which  was  signed  after  the  defendant 
had  obtained  his  certificate  under  the  second  commission,  it 
might  have  been  sjjecial  against  his  future  estate  and  effects, 
with  the  exception  of  his  tools  of  trade,  &c. ;  hut  where  the 
judgment  was  had  before  the  defendant  had  obtained  his  cer- 
tificate, it  must  have  been  a  general  judgment  (o),  and  the 
plaintiff  could  not  thereupon  sue  out  a  special  execution  against 
the  defendant's  future  effects  (p),  but  must  have  proceeded  by 
scire  facias  (q) . 

By  the  Lords'  Act  (r),  the  future  effects  of  insolvents,  dis- 
charged under  that  act,  are  rendered  liable  to  their  debts,  with 
the  exception  of  the  necessary  wearing  apparel  and  hedding  of 
the  insolvent  and  his  family,  and  the  necessary  tools  for  the 
use  of  his  trade  or  occupation,  not  exceeding  10/.  in  value  in 
the  wdiole.  If  a  general  judgment  be  had  against  a  person 
before  his  discharge  under  this  act,  a  special  execution  cannot 
afterwards  he  sued  out  upon  it,  without  first  suing  out  a  scire 
facias  (s). 

No  sci.  fa.y  on  account  of  lapse  of  time,  is  necessary  to  re- 


iJc)  Waugh  V.  Austen,  3  T.  R.  437:  and 
see  Plummer  \.  Lea,  5  Mod.  88:  Winter 
V.  Kretehman,  2  T.  R.  45.  There  does 
not  appear  to  be  any  sound  reason  for  al- 
lowing this,  and  at  the  present  day  it 
would  be  safest  to  make  the  assignees 
parties  to  the  judgment  by  a  scire  facias. 

(l)  Kretehman  v.  Beyer,  1  T.  R.  463, 
631 ;  Winter  v.  Kretehman,  2  Id.  45 :  Monk 
V.  Moi-ris,  1  Mod.  93  ;  1  Vent.  193.  S.  C.  : 
Hewit  V.  Mantell,  2  Wils.  372:  Bibbim  v. 
Mantell,  Id.  378. 

(m)  Holland  v.  Phillips,  Q.  B.,  T.  1839;  3 
Jurist,  795. 


(n)  6  G.  4,  c.  16,  s.  127.  See  the  effect  of 
this  section  discussed,  Young  v.  Risk' 
worth,  3  Nev.  &  P.  585. 

(o)  2  Saund.  72  g,  h. 

(p)  Buxton  V.  Mardin,  1  T.  R.  82. 

(q)  See  2  Saund.  72 h;  1  Id.  358 n:  Gin 
V.  Scrivens,  7  T.  R.  27:  Edmonson  v. 
Parker,  3  B.  &  P.  185:  and  the  forms, 
Tidd's  Forms,  469,  471. 

(>•)  32  G.  2,  c.  32,  s.  20,  rendered  inopera- 
tive for  the  future  by  the  1  &2  V.  c.  110. 

(s)  Buxton  V.  Mardin,  1  T.  R.  82:  see 
also  Spalion  v.  Moorhouse,  6  T.  R.  366: 
and  a  form,  Tidd's  Forms,  471. 
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Lve  the  judgment  on  the  warrant  of  attorney,  executed  by  an    chap.  irr. 
Lsolvent  before  adjudication,  pursuant  to  the  87th  section  of      ^^^"^^  ^- 
le  1  S^  2  F".  c.  110,  (the  late  insolvent  act),  and  execution  may  in  case  of 
;  all  times  issue  thereon,  by  virtue  of  the  order  of  the  insol-  inderT&  2 
mt  court.  Vict.  c.  no, 

S.87. 

5.  Scire  Facias,  on  a  Judgment  in  Debt  on  Bond. 

In  debt  on  bond  or  other  instrument  in  a  penal  sum,  condi-  3  Scire  Fa- 
oned  for  the  performance  of  covenants,  or  for  the  doing  of  judgment  on 
ly  other  specific  act,  although  the  judgment  is  entered  up  Bond, 
r  the  entire  penalty,  yet  execution  is  sued  out  for  the  amount 
'  such  damages  only  as  the  jury  assess  upon  the  breaches  as- 
»ned  or  suggested,  as  has  been  already  mentioned  {ante,  723, 
14).  The  judgment,  however,  still  remains  as  a  security  to 
e  plaintiif  for  such  damages  as  he  may  sustain  by  any  fur- 
er  breaches ;  and  in  case  of  any  such  further  breaches,  the 
aintiff  shall  have  a  scire  facias  upon  the  judgment,  against 
e  defendant,  his  heirs,  terretenants,  or  executors  or  adminis- 
ators,  suggesting  such  other  breaches,  and  summoning  him 
them  to  shew  cause  why  execution  should  not  be  awarded 
)on  the  judgment,  upon  which  there  shall  be  the  like  pro- 
eding,  as  was  in  the  action  of  debt  upon  the  bond  for  assess- 
g  damages  upon  trial  of  issues,  joined  upon  such  breaches  or 
quiry  thereof,  upon  a  writ  to  be  awarded  for  that  purpose  {t). 
^Q  have  seen,  ante,  683,  that  this  scire  facias  is  not  necessary 
L  a  judgment  upon  a  warrant  of  attorney ;  and  that  though 
is  usual  to  insert  in  such  warrant  a  clause  dispensing  with 
e  scire  facias,  it  is  unnecessary. 

The  scire  facias  in  this  case  should  recite  the  whole  proceed-  Form  of. 
gs  in  the  former  action,  or  at  least  so  much  of  them  as  to 
ake  it  appear  that  the  judgment  is  warranted  by  the  statute ; 
id  it  must  then  suggest  the  further  breaches  (u).     Or,  if  the 
aintifF  in  the  original  action  has  set  forth  only  some  of  the 
venants,  and  he  now  wish  to  recover  damages  for  breaches 
others,  it  should  seem  that  he  may  now  state  these  latter 
venants  in  the  scire  facias,  and  assign  breaches  on  them(^). 
The  proceedings  upon  this  scire  facias  are  the  same  as  in  the  Proceedings 
iginal  action  (^) ;  but  it  is  not  necessary  that  there  should  ^^• 
I   any  other  judgment  than  the  usual  one  in  scire  facias, 
imely,  an  award  of  execution  {z). 

The  plaintiff  was  always  entitled  to  costs  on  this  scire  facias.  Costs  on. 
en  before  the  3  <^  4  W.  4,  c.  42,  5.  34,  whether  the  defend- 
it  pleaded  to  it  or  not,  noth withstanding  sect.  3  of  the  8  ^^  9 
^.  3,  c.  11,  gave  costs  in  suits  upon  writs  of  scire  facias  gener- 
ly,  only  in  cases  where  the  plaintiff  obtained  an  award  of 
:ecution  after  plea  pleaded  or  demurrer  joined  («). 

Scire  Facias,  on  a  Judgment  quando  S^c.  against  an  Executor, 

If,  on  the  plea  of  plene  administravit  in  an  action  against  an  6.  On  a  Judg- 
:ecutor  or  administrator,  or  on  the  plea  of  riens  per  descent  ^^^  quando 

«)  8  &  9  W.  3,  c.  11,  s.  8:  see  as  to  the  {x)  2  Saund.  187  b. 

rther  proceedings,  ante,  723,  728:  see  (y)  See  an«e,  728. 

jaund.  5;  2  Id.  72  g;  187b.  (s)  1  Saund.  58 e. 

m)  1  Saund.  58  e.    See  the  form,  Chit.  (a)  Id,:  Brooke  r.  Booth,  11  East,  587. 

rms,  354. 

i3 
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Hook  in. 
I'aht  I. 

("^c.  against  tin 
Kxet'Utor. 


That  Defects 
must  be  sub- 
sequent to  the 
Judgment, 


in  an  action  against  an  liiir,  tlie  ])laintift',  iiiHtead  oftakinp;  ih- 
suo  on  the  j)l('a,  take  ju«l,u:nicnt  ofassets  (juando  acciderint ;  in 
this  case,  if  assets  altrrwanls  conio  to  the  hands  of  the  execu- 
tor or  heir,  the  ])laintiff  must  first  sue  out  a  scire  facias  against 
such  executor  or  lieir,  hefore  he  can  liave  execution. 

As  the  judgment  ((liando  acciderint  is  tliat  the  j)laintiff'(lo 
recover  his  (hd)t,  to  1)e  levied  of  tlie  f,^oods,  ^c,  of  the  testator, 
wliich  sliall  thrreafter  come  to  the  hands  of  tlie  executor,  &c., 
it  is  necessary  that  the  scire  facias  should  state  that  the  assets 
came  to  the  executor's  liands  after  the  judgment;  otherwise  it 
would  be  had  (/>).  And  in  debt  or  ^aVe /ttaa*  on  this  judg- 
ment, proof  of  the  executor's  receiving  assets  is  always,  at  the 
trial,  confined  to  a  period  subsequent  to  the  judgment  (c). 

If  upon  this  scire  facias  assets  be  found  for  part,  the   ])lain- 
tiff  may  have  judgment  to  recover  so  much  immediately,  and 
the  residue  of  the  assets  infuturo  (d). 
The  Inquiry.       As  to  the  sci}^e  fieri  inquiry,  see  post.  Part  II.  Ck.  V,  Sect.  2. 


Recovery  of 
Part. 


7.  Scire  Fa- 
cias, in  other 
Cases. 

Against  Bail. 


Against 
Pledges  in 
Replevin. 


For  Restitu- 
tion after 
Reversal  in 
Error. 


To  recover 
Land  extend- 
ed under 
Elegit. 


7.  Scire  Facias,  in  other  Cases, 

When  special  bail  become  fixed,  by  the  recognisance  being 
forfeited,  one  of  the  modes  of  proceeding  against  them,  we  have 
seen,  is  by  scire  facias  on  the  recognisance.  See  upon  this 
subject  Vol.  I.  639  (e).  The  scire  facias  in  this  case  is  an  origi- 
nal proceeding. 

If,  to  the  pluries  capias  in  withernam  in  replevin,  the  sheriff 
return  7iihil,  a  scire  facias  issues  against  the  pledges  (/) ;  and 
if  no  cause  be  shewn,  another  capias  in  withernam  issues 
against  the  cattle  of  the  pledges;  and  if  nihil  be  returned  to 
that  writ,  a  scire  facias  issues  against  the  sheriff  himself  (_<7). 
But  this  scire  facias  against  the  pledges  and  the  sheriff  is  ob- 
solete, it  being  the  practice  to  proceed  upon  the  replevin  bond 
against  the  former,  and  by  action  on  the  case  against  the  lat- 
ter, for  taking  insufficient  pledges,  or  no  pledges,  without 
bringing  any  scire  facias. 

After  judgment  in  error,  reversing  the  judgment  of  the 
court  below,  if  the  amount  of  the  damages  awarded  by  the 
former  judgment  had  been  previously  levied,  but  not  paid 
over,  the  plaintiff  in  error  must  now  sue  out  a  scire  facias 
quare  restitutionem  nan,  suggesting  the  matter  of  fact,  namely, 
the  sum  levied,  &c.,  before  he  can  have  a  writ  of  restitu- 
tion {h). 

Where  a  plaintiff  in  an  action  has  execution  by  elegit,  and 
is  put  into  possession  of  the  rents  and  profits  of  the  defendant's 
lands,  if  the  defendant  tender  the  debt,  &c.,  to  the  plaintiff, 
and  it  be  refused,  or  if  the  plaintiff"  have  been  satisfied  his 
debt  from  any  casual  profit  of  the  land,  the  defendant  may 
have  a  scire  facias  ad  rehabendam  terram;  or  if  the  plaintiflf 
have  been  satisfied  his  debt  from  the  extended  value  of  the 


(6)  2  Saund.  219  a:  Mara  v.  Qwrn,  6  T. 
R.  1:  2  Williams  on  Exors.  1221.  See 
the  form,  Chit.  Forms. 

(f)  Tarjlor  v.  Hollman,  B.  N.  P.  1()9;  2 
Williams,  1221.  Qiicere  if  the  judgment 
might  not  be  taken  of  assets  quatido  acci- 
derint after  plea  pleaded?  and  see  a  form 
to  that  effect  in  Mr.  Archbold's  collection 
of  Practical  Forms,  501,  ed.  1825. 

(d)  See  Noell  v.  Nelson,  1  Sid.  448:   1 


Saund,  .336  b. 

(e)  2  Saund.  72  a,  b,  d.  And  see  form* 
of  writ.  Chit.  Forms,  index,  title  "  Seire 
Facias." 

if)  Ante,   810 :    Dorrington   v.   Edwin 
Comb.  1. 

(g)  Ante,   810 :   see  Trevors  v.  Miche 
borne,  Hut.  77- 

(h)  Vol.  I.  380.     See  the  form  of  it,| 
Chit.  Forms,  124. 
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lands,  the  defendant  may  either  have  this  scire  facias,  or  he    Chaf.  m. 
nay  enter  upon  the  land,  and  recover  actual  possession  by      ^^^"^^  ^- 
ejectment  (i).     But,   as   has    been  already   observed,    (ante. 
Vol.  I.  447),  a  preferable  mode  of  proceeding,  to  either  the 
rc«Ve  facias  or  ejectment,  is  by  summary  application  to  the 
;ourt  out  of  which  the  elegit  issued. 

A  scire  facias  is  the  only  means  of  repealing  letters  patent.  To  repeal 
rhe  scire  facias,  in  this  case,  may  be  brought  either  on  behalf  tent.^^^ 
)f  the  queen,  or,  where  the  patent  has  been  granted  to  the 
)rejudice  of  another,  by  the  injured  party  at  the  queen's  suit. 
X  may  be  sued  out  either  in  the  petty -bag-office  in  Chan- 
lerj^  {k),  or  in  the  Court  of  Queen's  Bench  (/). 

Where  an  outlawry  is  pardoned  by  the  queen,  the  defend-  gjjjj^^^j''"  "^ 
,nt  must  sue  out  a  scire  facias,   requiring   the  plaintiff  to    "    ^    ' 
,ppear  and  prosecute  his  suit  against  him,  and  he  must  have 
he  plaintiff  summoned  thereon  (m).     There  are  no  further 
)roceedings  upon  this  writ. 

If  a  bill  of  exceptions  be  sealed  by  a  judge,  and  he  die,  a  J^j^^f^l^y 
cire  facias  lies   against  his   executors  or   administrators   to  tions! 
ertify  it  {ii). 

If  a  sheriff,  after  returning  to  a  fi.  fa.  that  he  has  levied  the  ^^^'"i.*  ^ 
iebt,  retain  the  money  in  his  hands,  a  scire  facias  may  be  sued 
•ut  to  compel  him  to  pay  it  over  to  the  party  (o).  Or,  if  the 
heriff  to  a^./a.  return  that  he  seized  goods  and  sold  part  of 
hem,  but  that  the  remainder  were  rescued,  a  sci.  fa.  lies 
igainst  him,  to  have  execution  for  the  entire  sum  returned  (p). 
3ut  if  the  sheriff  return  merely  that  the  goods  remain  in  his 
lands  for  want  of  buyers,  in  such  case  a  scire  facias  does  not 
ie,  but  a  venditioni  exponas  or  a  distringas  nuper  vicecomitem, 
IS  mentioned  Vol.  I.  436,  437  (<?). 

The  writ  of  scire  facias  quare  executionem  non,  in  the  case  on  Error. 
>f  a  writ  of  error,  is  abolished  (r);  so  is  the  writ  of  scire  facias 
id  audiendum  errores,   except  in  the   case   of  a   change   of 
)arties  {s). 


Sect.  2, 
Proceedings  upon  a  Scire  Facias. 


rhe  Writ,  Summons,  SfC,  829. 
ip2)earance,  835. 
Declaration,  id. 
°lea,  id. 
^ssue,  836. 
Crial,  id. 


Judgment,  836. 
Costs,  id. 
Execution,  837. 
Quashing  Scire  Facias,  id. 
Amendment  of,  id. 
Second  Scire  Facias,  id. 


The  Writ,  Summons,  &^c.~\  A  scire  facias  upon  a  recogni-  The  Writ, 
>ance  of  bail,  must,  in  the  Queen's  Bench,  have  been  always  Summons, 

(t)  6  Bac.  Abr.,  Sci.  Fa.  C.  2:  2  Saund.  post,  Book  IV.  Part  I.  Ch.  2. 

'2u— X.  («)  2  Inst.  438. 

(k)  4  Inst.  88:  2  Saund.  72  q.  (o)  Smith  v.   Unsey,   Hut.  32:    Sly  v. 

(I)  3  H.  4,  6,  29.     See  as  to  this  scire  Finch,  Cro.  Jac.  514,  and  247:  Godb.  276. 

'anas,  2  Saund.  72  p,q:  6  Bac.  Abr,,  Sci.  (p)  Sly  v.  Finch,  Cro.  Jac.  514:  2  Saund. 

f'a.  C.  3:  and  the  form,  Tidd's  Forms,  243. 

187.  [q)  See  note  (p),  and  2  Saund.  71  b,  c. 

(m)    Trye,  134,  154 :  see  EHis  v.  Pipin,  {r)  Vol.  I.  p.  369. 

style,  348:  AUen  v.  Powell,  1  Sid.  231 :  and  (^)  Id.  387. 
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Book  in. 
I'akt  I. 

To  whom  di- 
reotctl. 

Oil  a  Recog- 
nisance. 


On  a  Judg- 
ment. 


Teste  of  the 
Writ. 


lleturn  Day 
of  the  Writ. 


directed  to  the  si le riff  of  Middlesex,  where  the  record  h(t), 

.  although  the  venue  in  the  orij^iniil  iiction  was  laid  in  a  differ- 
ent county  («),  f or  recof,misances  in  that  court  are  not  ohliga- 
tory  hy  the  ('aj)tion  as  in  the  (common  JMeas,  hut  hy  heinj^ 
entered  of  record.  Jiut  on  a  reco^niisance  of  ])ail  on  a  writ  of 
error,  if  it  were  entered  as  taken  at  jud^^es'  chamhers  in* 
Serjeant's  Inn,  the  scire  facias  iniglit  have  heen  sued  out  in^ 
London  (x),  and  in  the  Common  Pleas  upon  a  recognisance 
taken  in  Serjeants'  Inn  or  hefore  a  commissioner  in  the 
country  and  recorded  at  Westminster,  the  scire  facias  might 
have  heen  hrought  in  London,  or  in  the  county  where  the  re- 
cognisance was  taken,  or  in  Middlesex  (j/).  But  now,  l)y  rule 
of  all  the  courts  of  H.  T.,  2  VT.  4,  r.  1,  s.  80,  a  scire  facias 
upon  a  recognisance  taken  in  Serjeants'  Inn,  or  hefore  a  com- 
missioner in  the  country,  and  recorded  at  Westminster,  shall 
he  hrought  in  Middlesex  only;  and  the  form  of  the  recogni- 
sance shall  not  express  where  it  was  taken. 

A  scire  facias  founded  upon  a  judgment  must  he  directed  to 
the  sheriff  of  the  county  in  which  the  venue  was  laid,  the  de- 
fendant being  supposed  to  reside  in  that  county  (z),  though, 
indeed,  on  a  return  of  nihil  to  the  writ  against  the  personal  re- 
presentatives, the  plaintiff",  upon  a  testatum,  may  nave  a  scire 

facias  against  the  heir  and  terretenants  into  a  different 
county  (a). 

As  regards  the  teste  of  a  scire  facias. — A  scire  facias  on  a 
recognisance  against  bail  may  be  tested  on  or  after  the  return 
day  of  the  ca.  sa.  against  the  principal  (J),  and  the  alias  sci. 

fa.  (if  issued,  but  which  is  now  rarely  the  case)  must  be 
tested  upon  the  return  day  of  the  sci.  fa.  if  the  original  action 
were  commenced  by  writ  of  capias  or  detainer  (c);  or  if  the 
action  against  the  principal  were  by  original,  (which  cannot  be 
the  case  except  in  ejectment  or  replevin,  and  in  some  other 
actions  removed  from  inferior  courts),  the  alias  sci.  fa.  (if 
issued)   should  be  tested  on  the  quarto  die  post  of  the  sci. 

fa.  {d). 

A  scire  facias  upon  a  judgment  may,  it  seems,  be  tested  on 
any  day  of  the  term  in  which  the  judgment  is  signed  (e),  or 
in  any  subsequent  term;  and  the  alias,  (if  issued),  on  the 
return  day  of  the  quarto  die  post  of  it,  according  to  whether 
the  original  action  was  commenced  by  writ  of  summons, 
capias,  or  detainer,  or  by  original.  A  scire  facias  cannot  be 
tested  in  vacation,  not  being  within  sect.  12  of  the  Uniformity 
of  Process  Act  (/). 

As  regards  the  return  day  of  a  scire  facias. — A  scire  facias 


(t)  Bond  V.  Isaac,  1  Burr.  409:  2  Saund. 
72  c. 

(m)  Coxeter  v.  BurTce,  2  East,  461. 

(x)  Palmer  v.  Byfield,  8  Mod.  290. 

(y)  Hall  T.  Winckfield,  Hob.  195:  Tidd, 
New  Pract.  591. 

(s)  Wharton  v.  Musgrave,  Cro.  Jac. 
331 ;  Yelv.  218  ;  Hob.  4,  S.  C. 

(a)  Eyres  v.  Taunton,  Cro.  Car.  313: 
Panton  v.  Terretenants  of  Hall,  Carth. 
105. 

(6)  See  Sandland  r.  Claridge,  2  Dowl. 
115i  1  C.  &  M.  672,  S.  C:   Stewart    v. 
Smith,  2  L.  Raym.  1567;  2  Str.866,  S.C.: 
Shivers  v.  Brooks,  8  T.  R.  628. 
^  (c^  See  R.  K.,  5  G.  2,  r.  3  a:  Stewart  v. 


Smith,  2  L.  Raym.  1567  :  Shivers  v. 
Brooks,  8  T.  R.  628:  Anon.,  2  Salk.  599; 
6  Mod.  86:  Mndrews  v.  Harper,  8  Mod. 
227.  ^ 

(d)  Stewart  v.  Smith,  2  Str.  866.  It 
seems,  the  alias  sci.  fa.,  if  issued,  al- 
though the  action  were  commenced  by 
original,  may  be  tested  on  the  return  day 
of  the  first  sci.  fa.,  or  on  any  day  between 
it  and  the  quarto  die  post  ineXusive.  (See 
Combe  y.  Cuttill,  10  Moore,  535;  3  Bin^, 
162,  S.  C.)  At  all  events,  it  may  be  so  in 
the  Common  Pleas. 

(e)  2  Salk.  599. 

(/)  Seaton  v.  Heap,  5  Dowl.  247. 
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ipon  a  judgment  in  an  action  commenced  by  a  writ  of  sum-    Chap.  m. 

nons,  capias,  or  detainer,  or  ujDon  a  recognisance  of  bail  in  an      ^^^'''  ^- 

iction  commenced  by  capias  or  detainer,  must  be  made  retum- 

ible  on  a  day  certain  in  term  [g).     If  the  original  action  were 

commenced  by  original,  (as  it  may  be,  or  is  supposed  to  be,  in 

gectmentand  replevin,  and  in  some  other  actions  removed  from 

nferior  courts),  the  scire  facias  must  be  made  returnable  on 

I  general  return  day  in  term  {g) ;  and  in  all  other  cases  it  may 

)e  returnable  on  a  general  return  day  (Ji).     If  returnable  on  a 

lay  certain,  (as  is  now  always  the  case  where  the  original 

Lction  was  commenced  by  summons,  capias,  or  detainer),  and 

)nly  one  writ  is  to  be  sued  out,  it  is,  it  seems,  sufficient  if 

here  be  four  days  exclimve  between  the  teste  and  return  («). 

3ut  if  the  writ  must  be  returnable  on  a  general  return  day, 

here  must  be  fifteen  days  between  the  teste  and  return  {k), 

i  it  be  intended  to  sue  out  two  writs,  (which,  as  we  shall  pre- 

ently  see,  is  now  in  general  unnecessary),   there  must  be 

ifteen  days  inclusive  ( I)  between  the  return  of  the  second  and 

he  teste  of  the  first  writ(w);  the  number  of  days,  however, 

)etween  the  teste  and  return  of  each  writ  is  immaterial  (^n). 

Care  must  be  taken  that  the  scire  facias  strictly  pursue  the  it  must  pur- 
erms  of  the  judgment,  recognisance,  or  other  record,  upon  ment^&c."'*^ 
vhich  it  is  founded.  Upon  a  judgment  against  two  you 
iannot  sue  out  a  scire  facias  against  one(o) ;  although  upon  a 
ecognisance  it  is  otherwise,  because  it  is  joint  and  several (jt?). 
^  scire  facias  for  the  non-performance  of  a  certain  promise 
md  undertaking,  (in  the  singular  number),  where  the  judg- 
nent  was  uj^on  several  promises,  was  holden  bad  upon  an 
ssue  of  nul  tiel  record  of  the  judgment (§').  So  where,  upon 
I  judgment  of  assets  quando  acciderint,  a  scire  facias  was  sued 
»ut  praying  execution  of  assets  generally,  instead  of  such 
issets  only  as  had  come  to  the  hands  of  the  executor  since  the 
brmer  judgment,  the  court  held  that  it  could  not  be  sup- 
>orted(r). 

The  writ  must  in  all  cases  be  sued  out  of  and  returnable  From  what 
n  the  court  in  which  the  record  is  supposed  to  remain  (5).        Court  issued,, 

In  the  case  of  a  scire  facias  to  revive  a  judgment,  it  is  Leave  of 
ometimes  necessary  to  obtain  the  leave  of  the  court,  or  a  ne^"39ar^^^"d 
udge,  to  sue  it  out.     At  any  time  before  seven  years  from  the  how  obtained. 
late  of  the  judgment,  it  may  be  sued  out  as  a  matter  of 
ourse  ;  after  seven  years,  and  under  ten,  there  must  be  a 
ide-bar  or  treasury  rule,  obtained  from  one  of  the  masters ; 
,nd  by  R.  H.,  2  W.  4,  r.  79,  "  a  scire  facias  to  revive  a  judg- 
ment more  than  ten  years  old  shall  not  be  allowed  without  a 
notion  for  that  purpose  in  term,  or  a  judge's  order  in  vaca- 
ion  ;  nor,  if  more  \kvdiVi  fifteen,  without  a  rule  to  shew  cause." 
rhe  judge  will  grant  an  order  without  a  summons  in  cases 

(g)  See  R.  E.,  5  G.  2,  r.  3  a:  Bden  v.  v.  Byston,  Cro.  El.  738 :  Combe  v.  CuttUl, 

Villfi,  2  L.  Raym.  1417;  2  Str.  694,  S.  C.  10  Moore,  535. 

(h)  R.  E.,  5  G.  2,  r.  3  a.  (n)  Elliott  v.  Smith,  2  Str.  1139. 

(t)  Bell  y.  Jackson,  4  T.  R.  663.  (o)  Panton  v.  Hall,  2  Salk.  598. 

(k)  R.  E.,  5  G.  2,  r.  3  a:  T.,  8  W.  3,  r.  {p)  2  Inst.  395  :    and  see  2  Ro.  Abr. 

a.  468:  2Saund.  72  b,  c:  Sainsbury  v.  Brin- 

(/)  BLicks  V.  Jones,  2  Str.  765:  Goodwin  gle,  10  B.  &  C.  751. 

.  Beck,  2  Salk.  599.  (q)  Bayes  v,  Forrest,  2  Str.  893. 

(m)  R.  T.,  8  W.  3,  r.  1  a:  E.,  5  G.  2,  r.  (r)  Mara  v.  Quin,  6  T.  R.  1. 

a:  Goodwin  v.  Beakbean,  Carth.  468;  12  (»)  See  Guillam    v.  Hardisty,  3    Salk. 

lod.  215,  S.  C;  Anon.,  7  Mod.  40:  Le-  320;    1  L.  Raym.  216,  S.  C;   2  Saund. 

Ingston  V.  Stoner,  T.  Jon.  228, 221 :  Jlyson  72  n. 
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Book  hi. 
Part  i. 


How  sued 
out. 


wlierc  the  judgment  is  more  than  ten  years  and  under  fifteen 
years  old.  After  fifteen  yours,  u  jiid;i;e  at  diani])ers  will  not 
interfere.  The  affidavit  in  snpj)ort  of  the  a])j)lication  should 
state  the  existence  of  the  deht,  and  that  the  jud^Miient  remains 
unsatisfied,  and  that  the  defendant  is  living  (or  .as  the  case 
may  h{i){u).  The  affidavit,  If  not  made  hy  the  plaintiff', 
should  he  made  hy  the  ])ersou  who  was  his  attorney  when 
the  ju(lL;inent  was  ohtained(^).  'J'he  validity  of  the  jud<,'- 
ment  cannot  he  impeached  for  the  j)urpose  of  oj)])osint(  the 
motion  for  the  scire  facias;  hut  a  se])arate  application  must 
be  made  to  set  aside  the  judgment (j/).  On  a  scire  facias 
against  executors (j/),  the  rule  should  be  served  on  each  who 
has  proved  the  will.  Where  a  rule  is  scrvtd  by  leaving  a 
copy  with  a  servant,  inquiry  should  be  sul)sequently  made  of 
the  servant  whether  the  master  has  received  the  copy(xy).  It 
may  be  here  observed,  that  scire  facias  on  a  recognisance,  or 
to  revive  a  judgment,  cannot  be  sued  out  after  twenty  years  («). 
In  order  to  sue  out  the  writ,  if  the  proceedings  in  the 
original  action  were  by  summons,  caj^ias,  or  detainer,  make 
out  a  praecipe /or  the  writ{b),  and  the  writ,  and  take  them  to 
one  of  the  masters,  who  will  sign  the  writ;  get  it  sealed.  The 
alias  (if  issued,  but  which,  as  we  shall  presently  see,  is  now 
rarely  the  case)  is  sued  out  in  the  same  manner.     If  the  pro- 


ceedings in  the 


original  action  were 


by  original,  prepare  i/our 


When  left  at 

Sheriffs 

Office. 


praecipe  for  the  ivrit,  and  take  it  to  one  of  the  masters,  who  will 
make  out  the  writ ;  get  it  sealed.  Or,  if  expedition  be  required, 
you  may  engross  the  writ  on  a  plain  piece  of  parchment,  and  get 
it  signed  hy  one  of  the  masters,  and  sealed. 

Having  thus  sued  out  the  writ,  take  it  to  and  leave  it  at  the 
sheriff'' s  office,  at  least  four  clear  searching  days  before  the  re- 
turn of  it,  exclusive  of  the  day  of  leaving  it  at  the  office,  and  of 
the  day  on  which  it  is  returnable {c).  The  four  days  need  not 
be  in  term  time(c?).  Sunday,  or  any  other  day  on  which 
search  could  not  be  made  at  the  sheriff's  office,  must  not  be 
reckoned  as  one  of  the  four  days(e).  Whit-Monda}^,  Tuesday, 
and  Wednesday,  may  be  reckoned  among  the  four  days,  the 
sheriff's  office  being  open  on_^those  days  for  the  purpose  of 
searching  for  writs  of  scire  facias  in  the  same  manner  as  all 
other  days  in  the  year(/).  The  sheriff  must  indorse  on 
every  scire  facias  the  day  of  the  month  on  which  it  was  left 
with  him  ((7).  If  there  is  an  objection  to  the  proceedings  in 
sci.fa.,  on  the  ground  that  the  writ  had  not  lain  a  sufficient 
number  of  days  in  the  office,  the  defendant  should  not  apply 
to  set  aside  the  writ  itself,  but  only  the  proceedings  thereon  (A). 
Necessary,  in       The  next  step  to  be  taken  is,  if  j)Ossible,  to  give  the  defend- 


(m)  Hardisti/v.  Barny,  2Salk.  598:  Lswe 
V.  Robins,  1  B.  &  B.  381;  3  Moore,  757, 
S.  C:  Tidd,  9th  ed.  1105:  2  Sell.  Pr.  196. 
See  the  forms  of  affidavit  and  rule.  Chit. 
Forms,  457,  458. 

U)  Duke  of  Norfolk  v.  Leicester,  1 
M.  &  W.  204;  4  Dowl.  746;  1  T.  &  G. 
249,  S,  C. 

{y)   Thomas  v.  Williams,  3  Dowl.  654. 

(2)  Panter  v.  Seaman,  5  Nev.  &  M.  679. 

(«)  Ante,  815. 

{h)  See  the  forms,  Chit.  Forms,  458. 

(c)  R.  E.,  5G.  2,  r.  3:  Fmty  v.  Hermer, 


4  T.  R,  583:  Miller  v.  Yerraway,  3  Bur 
1723:  Anon.,  1  Dowl.  142:  Fraser 
Miller,  Id.  141:  Furnell  \:  Smith,  7  B. 
C.  693:  Goodwin  v.  Lugar.  6  M.  &  Sel 
133;  2  Chit.  Rep.  192,  -S.  C;  Scott 
Larkin,  7  Bing.  109;  4  Moo.  &  P.  748; 
Dowl.  202,  S.  C. 

(d)  Sandland    v.   Claridge,   1  C.   &  M 
672. 

(e)  Supra,  n.  (c). 
if)  Armitage  v,  Righye,  5  A.  &  E.  81. 
{g)  R.  E.,  5  G.  2,  r.  3. 
\h)  Williams  v.  Brown,  2  Dowl.  749. 
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nt  notice  of  the  scire  facias,  hy  summons^  if  he  reside  in  the    Chap.  m. 

iimty  into  which  the  sci.  fa.  issues,  or  hy  notice,  if  he  reside     ^^^'^'  2- 

Isewhere.     Formerly,  it  was  the  constant  practice,  where  you  general,  to 

id  not  intend  to  summon  the  defendant,  or,  in  other  words,  ^^^!^^°o"iceto 

3  let  him  know  of  the  scire  facias  having  been  sued  out,  or  Defendant. 

diere  you  could  not  summon  him,  to  have  issued. a  writ  of 

dre  facias ;    and,   having   procured   the  sheriff's  return  of 

ihil,  you  sued  out  an  alias  scire  facias,  and  procured  the 

lieriff 's  return  of  7iihil  to  that  writ  also,  upon  which  return 

ou  might,  if  the  defendant  did  not  appear,  have  obtained  a 

adgment  against  him,  two  iiihils  being  deemed  equivalent  to 

I  scire  feci  or  garnishment  («).     Now,  however,  by  rule  of  Leave  to  sign 

7.  T.,  2  W.  4,  r.  81,  "  no  judgment  shall  he  signed  for  non-  ;J,'itlf(^t"suin- 

ppearance  to  a  scire  facias  without  leave  of  the  court  or  a  judge,  moning. 

\nless  the  defendant  has  been  summoned ;  hut  such  judgment  may 

e  signed  hy  leave,  after  eight  days  from  the  return  of  one  scire 

acias."     This   iTile   applies   to   proceedings    by   scire  facias 

gainst  the  defendant  to   revive   the  judgment,  as   well   as 

gainst   bail  on  their  recognisance  (>^).     The  object  of  this 

ule  is  to   make  it  in  general  the  plaintiff's  duty  to  give 

lotice  of  the  scire  facias  to  the  defendant  as  above  mentioned, 

ither  by  summons,  if  the  defendant  reside  in  the  county  into 

diich  the  scire  facias  issues,  or  by  notice,  if  he  reside  else- 

k^here  ;  and  if  neither  of  these  things  can  be  done,  the  plain- 

iff  must  shew  by  affidavit  that  he  has  attempted  to  summon 

he  defendant  or  give  him  notice,  and  shew  what  endeavours 

le  has  made  for  that  purpose  (/).     Where  several  attempts 

ad  been  made  to  summon  a  defendant  on  a  scire  facias,  re- 

urnable  on  the  28th  day  of  April,  and  eight  days  had  elapsed 

fter  the  return  of  the  writ,  an  application,  on  the  5th  of 

November,  to    sign  judgment,   was  holden   to  be   too   late, 

.dthout   summoning   the    defendant  again  (wi).     Under  par- 

Lcular  circumstances,  as  of  the  defendant's  being  about  to 

bscond,  &c.,  this  may  be  dispensed  with  ;  and  where  tlie 

efendant  was  out  of  the  country,  but  notice  had  been  given 

t  his  last  j)lace  of  abode,  and  several  efforts  made  to  serve 

im  without  effect,    the  court  granted   a  rule  for  judgment 

g'ainst  liim(w). 

Where  the  defendant  can  be  summoned — Get  a  warrant  on  Defendant, 
he  writ  o/sci.  i-A..  from  the  sheriff^ s  office^  and  give  the  warrant  mf^e^ti"'"' 
>  an  officer,  who  will  thereupon  summon  the  defendant  [o).     It 
lay  be  served  upon  the  defendant  at  any  time  before  the  re- 
am of  the  scire  facias ;  or  even  upon  the  return  day,  pro- 
ided  it  be  before  the  rising  of  the  court  {p ). 

Where  the  defendant  cannot  be  summoned  by  reason  of  his  Notice,  when 
3siding  out  of  the  county  into  which  the  scire  facias  issues,  Defendant 

(i)  Randall  V.  Wale,  Yelv.  88:  Bromley  (o)  See  form  of  warrant,  Chit.  Forms, 

Littleton,  Id..  \\2:  Clarke  \ .  Bradshaw ,  462;  and  of  summons,  Chit.  Forms,  462. 

East,  89.  (p)  Clarke  v,  Bradshaw,  1  East,  86;  re- 

(k)  Jackson  v.  Elam,  1  Dowl.  515.  cognised  in  Lewis  v.  Pi/ne,    1  C.  &  M. 

(1)  See  Jackson  v.  E/am,  1  Dowl.  515:  771:  2  Dowl.  133,  S.  C. :   Webbw  Harvey, 

ibine  v.    Field,   1  C.  &  M.  466;  1   Tyr.  2  T.  R.  757:    Obrian  v.  Frazier,   1  Str. 

18,  S.  C.  .■  and  the  cases  as  to  bail,  ante,  644 :  see  Wright  v.  Page,  2  W.  Bl,  837: 

ol.  I.  63!),  640.  Barr  v.  Satchwell,  2  Str,  813.    In  a  late 

(«?)   Wood  V.  Moselei/,  1  Dowl.  513.  case,  the  court  held  the  sheriff  1  iable  to  an 

(n)  Bartrim  v.    Solijman,  7  Leg.   Obs.  action  for  damages,  fpr  not  summoning 

!6:    Weatherhead  v.  Landless.  3  Scott,  a  party,  when  he  might  have  done  so. 

16;  5  Dowl.  189,  S.  C-  and  see  Armitage  (MS.  1831). 
Rigbye,  5  A.  &  E.  76. 
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Hook  in.    OT  otherwise — Prepare  a  notice  {q)^  stating  the  issuing  of  the 

'''^"^'  '•      scire  facias,  and  when  it  was  left  at  the  sherijf\f  office^  and  the 

cannot  be       purpose  for  ivhich  it  was  left.     Serve  it j  or  use  y(mr  hest  endea- 

Summoned.     ^'owr.f  to  serve  it,  andy  generally  speaking,    as  long  a  time  as 

possible  before  the  return  day. 

Judgment  for  Judgment  for  Non-appcarance.'\  Call  at  the  sheriff's  office 
N on-.ii)i)ear-  ^^  ^]jy  return  of  the  writ  for  the  return,  and  if  tlie  slieriff 
have  returned  scire  feci  {r),  then,  on  or  after  the  return  day, 
if  the  original  proceedings  were  hy  summons,  capias,  or  de- 
tainer, or  the  quarto  die  post,  if  they  were  hy  original  {s), 
make  out  a  memorandum  for  a  rule  to  appear  upon  plain 
paper  (t),  and  enter  it  with  the  master.  This  is  a  four-day 
rule  (m)  ;  and  if  at  the  expiration  of  it  no  appearance  has  heen 
made  or  entered,  then  enter  the  proceedings  upon  a  roll{x); 
take  it  to  one  of  the  masters,  who  will  sign  judgment;  then  file  the 
scire  facias  and  return  with  the  masters,  and  sue  out  execution. 
Where  De-  Or,  if  the  defendant  has  not  been  summoned,  call  at  the 
ifof b^n^^  sheriff^ s  office  for  the  writ  on  or  after  the  return  day,  and 
Summoned,  get  the  writ  and  the  sheriff^ s  return  of  nihil  (y).  Make 
out  a  memorandum  for  a  rule  to  appear  on  plain  paper,  and 
enter  it  with  one  of  the  masters.  This  is  a  four-day  rule  {z). 
If  no  appearance  has  been  made  or  entered  in  eight  days 
from  the  return  day,  prepare  an  affidavit  (a)  of  the  issuing 
of  the  scire  facias  and  the  sheriff^ s  return  thereto,  and  of  the 
service  of  the  notice  on  defendant,  or  of  the  due  endeavmirs 
to  serve  it  {b).  At  the  expiration  of  the  eight  days  after  the 
return  of  the  writ,  or  in  a  reasonable  (c)  time  afterwards,  move 
the  court  or  apply  to  a  judge  on  this  affidavit  for  leave  to  sign 
judgment,  and  the  court  will  grant  the  ride,  or  the  judge  will 
grant  his  order  for  the  rule  for  judgment  accordingly.  No 
summons  for  the  judge's  order  is  requisite  or  usual.  The 
rule  is  absolute  in  the  first  instance.  Then  enter  the  proceedings 
upon  a  rolled).  Take  thejudge^s  order  or  rule  of  court  to  one 
of  the  masters,  who  will  sign  judgment.  Then  file  the  scire 
facias  and  return  with  one  of  the  masters,  and  sue  out  exe- 
cution (e).  If  the  defendant  was  not  summoned,  it  seems  that 
he  may,  notwithstanding  judgment  against  him,  still  have 
advantage  of  any  matter  he  might  have  pleaded  to  the  scire 
facias,  either  on  an  audita  querela  (/),  or  by  motion  to  the 
court  {g),  or  even  by  application  to  a  judge  at  chambers  in 
vacation.  When  a  judge 's  order  has  been  made,  empowering 
the  plaintiff  to  sign  judgment  on  the  scire  facias,  on  an  appli- 
cation for  a  rule  to  set  aside  the  judgment,  the  court  will  not 
inquire  into  the  sufficiency  of  the  notice,  or  whether  the  bail 
or  party  against  whom  the  scire  facias  is  issued  have  or  have 

(q)  See  the  form.  Chit.  Forms,  463.  (d)  See  form,  Chit.  Forms,  465. 

(r)  Id.  463.  (e)  See  the  former  mode  of  proceeding 

(«)  Sharp  V.  Clark,  13  East,  391.  by  two  writs  of  scire  facias,  where  you 

(<)  See  the  form.  Chit.  Forms,  277-  did  not  intend  that  the  defendant  should 

(u)  See  Wathen  v.  Beaumont,  11  East,    be  summoned. 

272.  (/)  Lampton   v.  Collingtvood,   1   Salk, 

(x)  See  the  form,  Chit.  Forms,  465.  62;  1  L.  Raym.  27,  S.  C. 

(y)  Id.  463.  (g)  Ludlow   v.   Lennard,  2    L.    Raym. 

{z)  See  Wathen  V.  Beaumont,  11  East,    1295:    Anon.,  1  Salk.  93:    see   Dodd   v. 

272.  Beckman,  1  L.  Raym.  445:    Wharton  v. 

(a)  See  form,  Chit.  Forms,  464.  Richardson,  2  Str.  1075:  Holt  v.  Frank,  ' 

(b)  See  Wimall  v.  Cook,  2  Dowl.  173.  M.  &  Sel.  199. 

(c)  Wood  V.  Moseley,  1  DowL  513. 
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ot  been  summoned :  if  the  bail  or  party  against  whom  the    chap.  nr. 
"Are  facias  is  issued  intend  to  avail  themselves  of  any  objec-      ^^'^'^-  ^- 
ion  on  such  grounds,  they  should  apply   to   set  aside  the 
idge's  order  (A).     Such  order,  therefore,  if  acquiesced  in,  is 
onclusive  to  the  sufficiency  of  the  notice  or  summons  («"). 
Upon  a  scire  facias  to  have  execution  of  a  judgment  against  Against  one 
vo,  if  one  be  returned  summoned,  and  nihil  be  returned  as  °  ^^^^^ 
)  the  other,  or  that  he  is  dead,  and  the  one  summoned  make 
efault,   the  plaintiff  may  have  judgment  against  the  party 
immoned  for  the  entirety  {Jc). 

Appearance r\^-\i<ti  the   defendant's  attorney  give  a  written  Appearance, 
otice  to  the  attorney  or  agent  of  the  plaintiff,  that  he  appears 
)r  the  defendant.     This  will  be  now  sufficient  in  all  cases  in 
roceeding  by  scire  facias^  and  no  appearance  is  filed  {J). 

Declaration.~]  As  soon  as  the  defendant  has  appeared,  you  Declaration, 
lay  declare  against  him.     Engross  your  declaration  on  plain 
iper,  indorse  upon  it  the  notice  to  plead,  and  deliver  it  to 
le  defendants  attorney  or  agent  (ni).   It  should  seem,  that  the 

TV.  4,  c.  39,  and  the  rules  of  M.  Z,  3  TV.  4,  which  were 
•amed  to  meet  the  enactments  of  that  statute,  apply  to 
roceedings  upon  writs  of  scire  facias  when  the  scire  facias 
\  a  continuation  of  a  suit  within  those  enactments  and 
lies  (n)  :  but  that  they  do  not  apply  to  proceedings  upon 
ther  writs  of  scire  facias,  and  consequently  in  the  latter  case 
le  rules  as  to  declaring  and  giving  the  notice  to  plead,  which 
dsted  before  that  statute  and  rules,  must  be  still  regarded. 
a  the  latter  case  the  declaration  should  be  intitled  of  the 
srm  in  which  the  writ  of  scire  facias  was  returnable,  or  of 
le  term  of  which  defendant  appeared ;  and  the  rules  as  to 
le  time  for  pleading,  and  as  to  when  the  defendant  will  be 
ititled  to  an  imparlance,  are,  perhaps,  the  same  as  those 
oticed  afite,  802,  in  a  replevin  suit. 

Where  there  are  two  defendants,  it  seems  that  the  plain- 
fF  cannot  declare  in  sci.  fa.  against  either  until  both  are 
efore  the  court  (o). 

Plea."]  As  soon  as  you  have  declared,  rule  the  defendant  to  Plea. 
lead,  and  demand  a  plea,  in  the  same  manner  as  in  ordinary 
ises(^),  excepting  that,  in  scire  facias  against  bail,  Sunday 
r  a  dies  non  is  not  reckoned  as  one  of  the  four  days  given  by 
le  rule  to  plead,  even  when  it  is  not  the  last  day  of  the 
•ur  {q).  It  should  seem,  as  just  observed,  that  the  enact- 
lents  of  the  2  W.A,  c.  89,  s.  11,  as  to  pleading  between  the 
)th  August  and  24th  October,  and  the  rule  of  M.  T.,  3  W.  4, 

12,  framed  to  meet  it  (r),  apply  to  proceedings  in  scire 
icias  when  the  scire  facias  is  a  continuation  of  a  suit  within 

(h)  Ladbrook  v.  Hewitt,  1  DowL  489.  Ward  v.  Gansell,  3  Wils.  154:  and  of  no- 

(t)  See  Bagley's  Pract.  325.  tice  to  plead,  Chit,  Forms,  471. 

(k)  1  Ko.  Abr.  890,  S.  pi.  1,  2.  (n)  Ante,  816. 

;/)  R.  H.,  2  W.  4,  r.  82.    See  forms  of  (o)  Panton  t.  Hall,  2  Salk.  598:  Sains-' 

tice,  Chit.  Forms,  463.     By  that  rule,  burp  v.  Pringle,  10  B.  &  C.  751. 

a  notice  in  writing  to  the  plaintiff,  his  (p)  See  Chit.  Forms,  471. 

Lomey  or  agent,  shall  be  a  sufficient  ap-  (q)  Wathen  v.  Beaumont,  11  East,  271: 

arance  by  the  bail  or  defendant  on  a  Anon.,  1   Dowl.  142*    Fraser  v.  Miller, 

refacias."  Id.  141. 

[m)  See    forms  of  declaration.    Chit.  (r)  Ante,  Vol.  I.  153. 

'rms,  4(J8,  469:  and  see  2Saund.  72t: 
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that  statute  and  rule,  otlierwise  not;  and  they  do  not  fl]»fdy 
to  proceed!  uf^H  in  ar ire  facias  when  it  i.s  an  oWz/iV/a/ ])r()ceed- 
inJJ^  (.v).  /'J/if/ros.s  ^i/our  ]}lea  (m  plain  paj)er,  and  dclircr  it  to 
the  j>lai>tt/}[f'' s  attorney  or  agent  (t).  If  the  dctendiuit  liave 
l)een  sunwiioned,  and  he  ne^h-ct  to  a])i)ear  and  ])lead,  lie  iH 
for  ever  after  harre<l  from  availinj^  hiiuHclf  of  any  matter 
which  he  might  have  pleaded  (w)  ;  although,  if  not  summoned, 
we  have  seen  that  he  would  he  relieved  either  hy  audita 
querela,  or  upon  motion  (x). 

Issue.']  'Y\\ii  issue  is  in  all  cases  made  up  hv  the  attorney  (.?/). 
If  it  he  an  issue  of  fact,  indorse  on  it  the  notice  of  trial,  as  in 
ordinary  cases. 

Trial.']  Proceed  to  trial  as  in  ordinary  cases  (s).  The  jury 
find  the  affinnative  or  negative  of  the  issue  ;  hut  they  cannot 
give  damages  for  the  delay  of  execution  (a).  The  plaintifl 
may  he  nonsuit,  as  in  other  cases  (6). 

Judgment.]  Get  the  Nisi  Prius  record  from  the  associate,  and 
indorse  the  postea  upon  it,  if  it  he  not  already  indorsed  hy  thi 
associate i^c),  and  sign  judgment  and  proceed  to  execution  at 
in  ordinary  cases {d^. 

(JostsT]  Before  the  recent  act,  8  cSf  4  W.  4,  c.  42,  the  plain- 
tiff was  not  entitled  to  costs  on  a  scire  facias,  until  after  plea 
pleaded (e).  But  now  hy  the  84th  section  of  that  act,  ^'  ir 
all  writs  of  scire  facias,  the  plaintiff  obtaining  judgment  oe 
an  award  of  execution  shall  recover  his  costs  of  suit  upon  a 
judgment  hy  default,  as  well  as  upon  a  judgment  after  plea 
pleaded  or  demurrer  joined."  By  the  8  (^'  9  W.  8,  c.  11,  s.  3. 
if  the  plaintiff  be  nonsuit,  or  discontinue,  or  if  a  verdict  pass 
against  him,  the  defendant  shall  be  entitled  to  costs.  Also^by 
the  B.  H.,  2  W.  4,  r.  78,  "  a  plaintiff  shall  not  be  allowed  a  fuk 
to  quash  his  own  writ  of  scire  facias,  after  a  defendant  has 
appeared,  except  on  payment  of  costs"  (/).  The  above  sta- 
tutes do  not,  it  seems,  extend  to  a  scire  facias  to  repeal  letters 
patent  (^).  If  costs  be  given  where  they  should  not,  the 
judgment  may  be  reversed  as  to  that,  and  affirmed  as  to  the 
residue  (A).  Where  a  sci.fa.  was  unnecessarily''  sued  out,  but 
the  defendant's  attorney  on  his  behalf  proposed  terms  of  com- 
promise which  were  for  a  time  acted  on,  Patteson,  J.,  held 
that  the  defendant  could  not  afterwards  object  to  the  proceed- 
ings or  to  payment  of  the  costs  («). 


is)  Ante,  81.5. 

{t)  R.  H.,  4  W.  4,  r.  1,  ante,  Vol.  I. 
170.  See  as  to  pleas  in  scire  facias,  6 
Bac  Abr.,  Sci.  Fa.  E.:  2  Saund  72  t,  u, 
12,  n.  (1!));  6,  7  a;  9  a,  b,  10,  II:  and 
forms  of  pleas  and  replications.  Chit. 
Forms,  472,  485. 

(u)  Cooke  V.  Berry,  1  Wils.  98. 

(x)  Ante,  834.  See  form  of  entry  of 
judgment  by  default,  Chit.  Forms,  47I; 
and  of  execution  thereon.  Id.  472. 

{y)  R.  T.,  12  W.  3  a:  R.  H. ,  4  W.  4,  r. 
5.  ante.  Vol.  I.  203.  See  as  to  the  form. 
Chit.  Forms,  473,  485. 

(s)  See  Chit.  Forms,  473.  485. 

(a)  Henriques  v.  Dutch  Exist  India  Com- 
pany, 2  L.  Raym.  1532;  2  Str.807,  S.  C; 


Knox  V.  Costelh,  3  Burr.  1791.  The  3  & 
4  W.  4,  c.  42,  ss.  28,  29,  30,  do  not  appl> 
to  proceedings  by  scire  facias. 

(b)  O' Mealy  v.  Wilson,  1  Camp.  484. 

(c)  See  as  to  the  forms,  Chit.  Forms 
544:  9  Went.  552. 

{d)  See  Vol.  I.  330.  &c.  See  as  to  th( 
form  of  entry  of  judgment  on  roll,  Chit 
Forms,  473,  &c. 

(e)  Pocklington  v.  Peck,  1  Str.  638: 
Saund.  72  u:  8  &  9  W.  3,  c.  11,  s.  3. 

(/)  See  1  B.  &  Aid.  486;  Tidd,  Nct* 
Pract.  595. 

iff)  R.  V.  Miles,  7  T.  R.  367- 
*   Ih)  Bellew  v.  Aylmer,  1  Str.  188. 

(»)  Brewster  v,  Meaks,  2  Dowl.  612. 
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Execution,~\  The  execution  is  the  same,  and  nearly  in  the     Chap.  m. 
ime  form,  as  in  ordinary  cases  (?).     In  the  case  of  a  scire      ^^^t.  2. 
icias  to  revive  a  judgment,  the  writ  of  execution  must  be  Execution. 
)unded  on  the  judgment  in  the  scire  facias,  even  in  cases 
'here  the  scire  facias  may  have  been  unnecessary  (m).     And 
le  same,  of  course,   in  all  other  cases.     As   to   execution 
;;;ainst  bail  on  a  scire  facias,  see  Vol.  I.  639,  (w)  ;  and  as  to 
le  manner  in  which  the  execution  must  pursue  the  judg- 
lent,  see  Vol  I.  400,  401,402.     Upon  a  scire  facias  against 
lil,  you  may  have  one  writ   of  execution   against  both,  or 
sparate  writs  against  each;  for  the  recognisance  is  joint  and 
iveral(o). 

Quashing  Scire  Facias. ']  If  there  be  any  irregularity  in  the  Quashing 
ire  facias,  the  party  who  sued  it  out  may  apply  to  have  it  ^'^"^^  Facias 
Hashed,  and  the  application  will  be  granted  on  payment  of 
)sts  of  the  proceedings  on  the  sci.fa.  only  (/>.)     The  Court  of 
queen's  Bench  will  not,  after  appearance,  make  a  rule  for  this 
arpose  absolute  in  the  first  instance (§'). 

Amendment  of.']  As  to  the  amendment  of  a  scire  facias,  see  Amendment 
jst.  Book  IV.  Part  I.  Chap.  28.  ^^• 

Second  Scire  Facias. ~\  After  reviving  a  judgment  by  scire  Second  Scire 
icias,  if  a  year  and  a  day  pass  before  execution,  the  judgment  *^"^^* 
lust  be  again  revived  hy  scire  facias,  before  the  execution  can 
e  sued  out(r).     And  the  same  in  the  cases  of  death,  mar- 
age,  &c. ;  after  scire  facias  sued  out,,  the  judgment  must  be 
>ain  revived  before  execution  (s). 


(I)  See  the  8  &  9  W.3,  c.  11,  s.  3.  See 
rm  ot'^'.  fa.  or  ca.  sa.  after  scire  facias 
revive  a  judgment,  Chit.  Forms,  481; 
e  lilie  for  executor  or  administrator,  on 
dgment  obtained  by  plaintilf  deceased, 
1.487;  oifi  fa-  againstexecutor  or  admi- 
strator,  on  judgment  obtained  against 
ifendant  deceased,  Id.  487;  of  execution 
r  or  against  executor  or  administrator, 
here  plaintiff  or  defendant  died  between 
terlocutory  and  final  judgment.  Id, 
18. 

\m)  Davis  v.  Noi-ton,  1  Bing.  133. 
(n)  See  form  of  fi.  fa.  or  ca.  sa.,  Chit. 


Forms,  466. 

(o)  1  Ro.  Abr.  888  :  see  Sain^bury  v. 
Pringle,  10  B.  &  C.  751 :  ante,  831. 

(p)  R.  H.,  2  W.  4,  r.  78 :  Oliverson  v. 
Latour,  7  Dowl.  605  :  see  Pickman  v. 
Robson,  1  B.  &  A.  486. 

(q)  Ade  v.  Stubbs,  4  Dowl.  282  ;  1  H.  & 
W.  520,  S.  C;  Oliverson  v.  Latour,  7  Dowl. 
605. 

(r)  2  Seilon,  189.  See  the  form.  Chit. 
Forms,  461. 

(s)  Hardisty  v.  Baring,  2  Salk.  598:  2 
Seilon,  196. 
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PAET  11. 

PROCEEDINGS    IN    ACTIONS    BY    AND    AGAINS 
PARTICULAR  PERSONS. 


CHAPTER  I. 

PROCEEDINGS   AGAINST   PEERS   AND   MEMBERS   OF 
PARLIAMENT. 

Sect.  1.  Proceedings  against,  in  ordinary  Cases —  838,  839. 
2.  Proceedings  against  Members  subject  to  the  Bankru^ 
Laws— 2,2,%  840. 


Book  hi. 
Part  ii. 

Peers,  &c., 
privileged 
from  Arrest. 


The  Process 

against. 


Sect.  1. 

Proceedings  against,  in  ordinaiy  Cases, 

PEERS,  peeresses,  and  members  of  the  House  of  Common 
we  have  seen,  cannot  be  holden  to  bail  (a);  nor  can  they  1 
taken  in  execution  on  2^  capias  ad  satisfaciendum  {b),  Coi 
sequently,  if  they  be  sued,  they  must  not  be  hekl  to  bail ;  ar 
judgment  against  them  must  be  executed  by  fieri  facias  ( 
elegit.  An  unprivileged  person  in  custody  in  execution,  wl 
becomes  a  peer  or  member  of  parliament,  is  entitled  to  h 
discharge  on  motion (c). 

The  process  to  enforce  the  appearance  in  a  personal  actic 
of  a  person  entitled  to  privilege  of  peerage  or  ot  parliament, 
the  same  as  in  ordinary  cases  (M'hich  has  been  already  full 
noticed,  ante,  Vol.  I.  Booh  I.  Part  II.  Chap.  1,  2).  There  seen 
no  occasion  to  state  in  the  process  that  the  defendant  is  entitle 
to  privilege  of  peerage  or  of  parliament  (6?).     It  is  to  be  r( 


{a)  VoL  I.  p.  164. 
(6)  Vol.  I.  p.  449. 

(c)  Phillips  V.  Wellesley,    1   Dowl.    9: 
Ex  p.  Burton,  Id,  14. 
{d)  It  is  no  ground  for  plea  in  abate- 


ment, that  a  defendant  sued  as  a  peer 
also  described  as  having  privilege  of  pa 
liament.  (Cantwell  v.  Earl  Stirling,  1  J 
&  Scott,  297;  8  Bing.  174,  S.  C.) 
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Actions  against  Members  of  Parliament,  839 

nembered,  however,  that  he  is  to  be  still  privileged  from     chap.  r. 
leing  holden  to  bail((?).  Sbct.  2. 

The  remaining  proceedings  in  the  cause  are  the  same  as  are  other  Pro- 
Iready  stated,  VoL  I.  134  to  460,  excepting  that  the  execu-  ceedings. 
ion  must  be  hy  fieri  facias  or  elegit,  and  not  b}^  ca.  sa,  A 
oubt  formerly  existed,  whether,  if  a  person  were  taken  in 
xecution,  and  set  at  liberty  by  privilege  of  either  house  of 
arliament,  the  party  at  whose  suit  such  execution  was  pur- 
Lied  was  for  ever  barred  and  disabled  from  suing  forth  a  new 
rrit  of  execution ;  but  by  2  Jac.  1,  c.  18,  s.  2,  the  plaintiff 
lay  sue  forth  and  execute  a  new  writ  of  execution,  as  if  the 
)rmer  execution  had  not  taken  place  (/). 

As  to  when  an  attachment  will  be  granted  against  a  peer, 
r  member  of  the  House  of  Commons,  see  post.  Book  IV, 
^art  III.  title  "  Attachment'^ 


Sect.  2. 

Proceedings  against  Members  of  Parliament  subject  to  the 
Bankrupt  Laws. 

By  stat.  6  G.  4,  c.  16,  ss.  9  S^-  10,  if  any  creditor  or  creditors  Modeof  eom- 
F  a  trader  having  privilege  of  parliament,  to  such  amount  as  P^Ui^g  Ap- 

declared  requisite  to  support  a  commission,  shall  file  an  security 'fo° 
fidavit  or  affidavits  in  any  court  of  record  at  Westminster,  n^^A*"'^ 
lat  such  debt  or  debts  is  or  are  justly  due  to  him  or  them 
ispectively,  and  that  such  debtor,  as  he  or  they  verily  believe, 

such  trader  as  aforesaid,  and  shall  sue  out  of  the  same  court 
[summons  (2  W.  4,  c.  39,  s,  9)(^)],  against  such  trader,  and 
Tve  him  with  a  copy  of  such  summons — if  such  trader  shall 
3t,  within  one  calendar  month  after  personal  service  of  such 
immons,  pay,  secure,  or  compound  for  such  debt  or  debts  to 
le  satisfaction  of  such  creditor  or  creditors,  or  enter  into  a 
)nd  in  such  sum,  and  with  two  sufficient  sureties,  as  any  of 
le  judges  of  the  court  out  of  which  such  summons  shall  issue 
lall  approve  of,  to  pay  such  sum  as  shall  be  recovered  in  such 
ition  or  actions,  together  with  such  costs  as  shall  be  given  in 
Le  same  (A)  ;  and,  within  one  calendar  month  next  after  per- 
nal  service  of  such  summons,  cause  an  appearance  or  appear- 
ices  to  be  entered  to  such  action  or  actions  in  the  proper  court 
•  courts  in  which  the  same  shall  have  been  brought,  every 
ich  trader  shall  be  deemed  to  have  committed  an  act  of 
mkruptcy  from  the  time  of  the  service  of  such  summons, 
id  any  creditor  or  creditors  of  such  trader  to  such  amount  as 
bresaid,  may  sue  out  a  commission  against  him,  and  proceed 
lereon  in  like  manner  as  against  other  bankrupts  ;  but  such 
jrson  shall  not  be  subject  to  be  arrested  or  imprisoned  during 
le  time  of  such  privilege,  except  in  cases  thereby  made 
lony(e). 

(e)  Ante,  Vol.  I.  464,  465.  273;  1  Chit.  Rep.  731,  S.  C-  Jameson  v. 

(/)  See  Phillips  v.  Wellesley,  1  Dowl.  9:  Campbell,  5  B.  &  Aid.  250  ;  1  Bing.  320, 

ip.  Burton,  Id.  14.  S.  C,  in  error. 

[g)  And  see  the  form  prescribed  by  the       (i)  See  Arch.  Bkt.  L.  29.') :  and  see  as 

t,  Chit.  Forms,  496.  to  the  form  of  the  affidavit,  Chit.  Forms, 

1^0  Hunter  v.  Campbell,  3  B.  &  Aid.  496. 
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Book  in.         It  is  o])ti()nal,  of  course,  with  the   ])liiintifF  in  this  case  to 
^^""^  "•      adopt  the  remedy  here  given,  or  to  proceed  as  directed  in  the 
first  Section  of  this  Chapter. 
The  Process        Tlie  2  W.  4,  c  8i),  H.  i),  in  the  schedul(i  No.  0,  prescri])es  tlie 
against.  form  of  this  suuinions.     It  is  issued  and  indorsed  in  tlie  same 

manner  as  the  ordinary  writ.  Where,  in  ])roceedingaj^ainst  a 
nieml)er  of  j)arliament,  it  appeared  that  the  action  was  Ijrought 
in  1823,  against  the  defendant,  wlio  Avas  then  a  memher,  hut 
liad  since  ceased  to  he  so ;  the  action  was  commenced  hy  hill, 
and  writ  of  summons  thereon,  and  tlie  writ  was  returned  non 
est  inventus,  and  entered  of  record,  l)ut  no  further  steps  had 
afterwards  heen  taken,  as  tlie  defendant  had  ])een  taken  out 
of  the  country;  and  the  plaintiff  l)eing  desirous  of  continuing 
the  proceedings  in  order  to  save  the  Statute  of  Limitations,  the 
court  held  that  a  writ  of  distringas  ought  to  issue,  and  would 
be  the  proper  continuance  of  the  suit(^). 

{k)  Tar/hyr  v.  Duncombe,  2  Dowl.  401 :     &  R.  241 ;  4  Tyr.  450,  S.  C 
and  see  Dickenson  v.  Teague,  1  C,  M. 
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CHAPTER  II. 


PROCEEDINGS   BY    AND    AGAINST   CORPORATIONS   AND 
HUNDREDORS. 


Sect.  1. 


Proceedings  hi/  and  against  Corporations.  Chap.  h. 

Skct.  1. 

CORPORATIONS  aggregate  (to  which  alone  this  section  Must  sue,  or 
IS  reference)  cannot  sue  or  defend  otherwise  than  by  attor-  1^.?"^  ^^  ^^' 
;y,  which  attorney  must  be  appointed  under  their  common 
al  {a). 

In  actions  hy  corporations,  they  may  hold  to  bail  and  pro-  Proceedings 
ed  in  the  same  manner  as  individuals  (&).  Even  in  eject- ^y- 
ent  they  may  now  proceed  in  the  ordinary  way,  without 
:ecuting  a  power  of  attorney  authorizing  a  third  person  to 
Lter  and  make  a  lease  on  the  land,  as  used  to  be  the  prac- 
je  (c).  They  cannot,  however,  sue  as  a  common  informer  ((i). 
may  be  as  well  observed,  that  a  corporation  may  be  plain- 
fs  in  assumpsit,  at  least  upon  an  executed  consideration,  as 
r  use  and  occupation,  where  the  tenant  has  held  the  premises 
ider  them  and  paid  rent  (<?) ;  and  it  has  been  held  that  the 
)ndon  Gas  Company  might  sue  in  assumpsit  for  gas  supplied, 
though  there  was  no  contract  by  deed  under  their  seal  (/) ; 
id  in  a  late  case,  it  was  held,  that  a  trading  corporation  might 
e  in  assumpsit  on  an  executory  contract  for  the  supply  of 
lods  for  the  manufacture  of  which  the  company  was  incor- 
►rated  {g).  A  corporation  must  be  described  in  all  legal 
"oceedings  by  their  corporate  name  {h).  Frequently,  acts  of 
irliament  enable  corporate  or  incorporate  bodies  to  sue,  and 
hers  to  sue  them,  in  the  names  of  their  clerks,  treasurers, 
c,  for  the  time  being. 

Proceedings  against  corporations  aggregate  must,  formerly,  Proceedings 
Lve  been  by  original,  summons,  or  attachment,  and  distrin  ■  against. 
\s;  and  the  mode  of  proceeding  was  the  same  as  it  formerly 
as  in  actions  against  peers,  excepting  that  the  plaintiff  was 
)t  authorized  by  any  statute  to  enter  an  appearance  for  the 
ifendants,  but  he  must  have  proceeded  to  compel  an  appear- 
So)  Co.  Lit.  66.  b.  :  Vol.  I.  49.  Moore,  260 ;  4  Ring.  75,  S.  C. 
h)  See  Chit.  Forms,  498.  (/)  London  Gas  Light  Company  v.  Ni- 
c)  Run.  Eject.  150 :  Ros.  325.                    cholls,  2  C.   &  P.  365  :    see  also  London 
[d)  Weavers'  Companv  v.  Forrest,  2  Str.     Water  Works  Company  v.  Bailey,  4  Ring. 
H.                                                                 283;   12  Moore,  532,  S.  C. 
e)  Barber  Surgeons  of  London  v.  Pelsort,        {g)  Church  v.  Imperial  Gas  Light  and 
je\.  252 :  Dean  of  Rochester  v.  Pierce,  1     Coke  Company,  In  Error,  3  Nev.  &  P.  35. 
mp.  466  :   Mayor  of  Stafford  v.  Till,  12        {h)  1  Leach,  4th  ed.,  25a 
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Book  mi,  ance  by  levying  on  the  lands  and  goods  which  constitute  the 
^^^^"^  "•  common  stock  of  the  corporation  issues  on  successive  writs  of 
distringas,  moving  to  increase  them,  and  from  time  to  time  to 
sell  them,  as  directed  ante,  707,  708.  Now,  however,  hy  the 
2  IV.  4,  c.  30,  ss.  21,1,  3,  the  process  against  corj)orations  aggre- 
gate, to  enforce  their  appearance  in  a  personal  action,  is  the 
same  as  in  ordinary  cases,  by  writ  of  summons,  or  summons 
and  distringas.  The  corporate  name  must  T)e  inserted  accu 
rately  in  the  writ.  The  service  of  the  writ  may  be  "on  tlie  mayor 
or  other  head  officer,  or  on  the  town-clerk,  clerk,  treasurer,  or 
secretary,  of  such  corporation  "  (/{;).  The  corporation  or  any 
members  of  it  cannot  be  holden  to  bail  (/).  It  was  formerly 
thought  that  assumpsit  could  not  be  supported  against  a  cor- 
poration, which  cannot,  in  general,  contract  by  parol  (m),  ex- 
cept in  the  case  of  bills  or  notes,  where  the  power  of  drawing 
and  accepting  them  is  recognised  by  statute;  and  other  con- 
tracts sanctioned  by  particular  legislative  enactments  (w).  But 
it  has  been  lately  decided  that  assumpsit  is  maintainable 
against  a  corporation  aggregate  (even  without  a  head)  on  an 
executed  parol  contract  (o).  And  indebitattis  in  debt  lies 
against  a  corporation  (p).  Trover  is  sustainable  against  them, 
so  is  case  for  a  false  return  (q).  They  are  also  liable  in 
tort  for  the  wrongful  act  of  their  agent,  and  this  though 
the  agent  be  not  appointed  by  seal,  if  such  act  be  an  ordi 
nary  service  (r).  A  corporation  aggregate,  not  being  capable 
of  a  personal  appearance,  can  only  appear  by  attorney  regu 
larly  appointed  under  their  common  seal  {s).  The  remaining^ 
proceedings  are  the  same  as  in  ordinary  cases. 


Sect.  2. 


Proceedings  against  Ilundredors  under  the7  S^S  G.  4,  c.  71. 

Liability  of  The  statute  now  in  force,  by  which  hundredors  are  liable  for 
Hundredors.  ^j^mages  done  by  rioters,  is  the  7  S^  S  G.  4,  c.  31.  The  statute 
7  S)  S  G.  4,  c.  27,  repeals  all  the  prior  statutes  relative  to  such 
liability.  Hundredors  are  now  no  longer,  as  formerly,  liable  in 
cases  of  robbery,  arson,  killing  or  maiming  cattle,  cutting  down 
or  destroying  trees,  destroying  turnpikes,  or  works  on  navigable 
rivers,  cutting  hop  bines,  destroying  corn  to  prevent  it  from 
being  exported,  destroying  corn  going  to  market,  or  injuring 
horses  or  carriages  so  conveying  it,  and  wounding  revenue 
officers  ;  and  hundredors,   in  short,   are  now  only  liable  for 

(k)  2  W.  4,  c.  39,  s.  13,  pany,   3  Nev,  &  P,    35:    Gibson  v.  East 

{I)  VoL  I.  473,  India  Company,  5  Bing.  N.  C.  262, 

(m)  1  Rol.  Rep,  82 :  London  Water  Works        {p)  De  Grave  v.  The  Mayor  <^c„  4  C.  & 

Compawy  V,  Bai/ey,  4  Bing.  283 ;  12  Moore,  P,  111 :    and  see  Tilson  v.  Warwick  Gas 

532  :  Mayor  of  Stafford  v    Till,  4  Bing.  Company,  4  B,  &  C,  962. 

77;  12  Moore,  260,  S,  C.  (q)  Yarborough  v.  Bank  of  England,  16 

(n)  Mun-ay  v.  East  India  Company,  5  East,  6,  f  | 

B.  &  Aid.  204:  Broughton  v.  Company  of       (r)  Smith  v,  Birmingham  and  Stafford'  1 

Manchester  Water  Works,  3  B,  &  Aid,  1 .  shire  Gas  Company,  1  A,  &  E.  526  ;  3  Nev. 

6  Yin.  Ab.  317.  &  M,  771,  S,  C, 

(o)  Beie)-ley  \.  Lincoln  Gas  Sgc.  Company,        (s)  Bro,  Abr.,   tit,  Corp.  28:   Co,  Lit 


2  Nev,  &  P.  283  ;  6  A.  &  Ellis,  829,  S.  C;    66.  a.  b, :  10  Co.  30  b. 
and  see  Clarke  v.  Imperial  Gas  S^c .  Com- 
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amage  done  by  rioters  aciin^  feloniousli/{t).     The  proceed-     chap.  n. 
ngs  which  must  be  taken  previous  to  the  action,  and  those  in      ^^ct.  2. 
he   action  itself,  will  now  be   considered  in  the  following 
lections. 

Proceedinqs  before  Action  brouqht.l  Previously  to  the  com-  „ 
nencement  of  the  action,  there  are,  by  the  Srd  section  of  the  before  Action 
bove  act,  certain  acts  required  of  the  party  injured,  such  as  brought. 
hat  he,  or  his  servant  having  the  care  of  the  property  injured, 
hall,  within  seven  days  after  the  commission  of  the  offence, 
;o  before  some  near  resident  (w)  justice,  and  state  on  his  oath 
he  names  of  the  offenders,  and  submit  to  an  examination, 
nd  enter  into  a  recognisance  to  prosecute.     The  examina- 
ion  of  the  party  must  take  place  within  seven  days  exclu- 
ively  of  the  day  on  which  the  offence  was  committed  (a?). 

All  the  persons  damnified,  who  have  any  knowledge  of  the 
ircumstances  of  the  offence,  or  all  the  servants  who  had  the 
are  of  the  property  damaged,  and  have  any  knowledge  of  such 
ircumstances,  should  go  before  the  justice  to  be  examined  (y). 
t  is  not  necessary  that  both  the  person  injured  and  servant  be 
!xamined(2r)  ;  if  the  former  has  no  knowledge  of  the  circum- 
tances  of  the  offence,  being  such  a  knowledge  as  is  available 
n  evidence,  then  the  servant  or  servants  who  had  the  care  of 
he  property  should  be  examined  (a).  Where  the  reversioner 
lued  on  the  Black  Act,  his  own  oath  was  held  sufficient,  with- 
»ut  examining  the  tenant  or  his  servant  (^).  The  party  is  not, 
t  seems,  in  his  examination  bound  to  state  his  suspicion  re- 
pecting  the  offender(6).  It  has  been  held  that  the  swearing 
jefore  a  justice  to  a  deposition  previously/  prepared,  is  a  suffi- 
;ient  submission  to  examination  within  the  meaning  of  the 
ict,  if  the  justice  require  nothing  further (c).  The  exami- 
lations  need  not  be  taken  down  in  writing ((^),  though  it  is 
)est  they  should  be  so. 

Limitation  of  Action.']  The  action  must  be  brought  within  Limitation  of 
:hree  calendar  months  after  the  offence  committed  (e).     The  Action. 
lay  of  the  offence  would,  it  seems,  be  reckoned  exclusive  (/), 
[f  an  action  be  brought  by  a  termor  upon  this  statute  for  an 
njury  done  to  his  house  within  three  calendar  months  from 
:he  offence  committed,  and  that  action  abates  by  the  death  of 
bhe  termor,  after  the  three  months  have  expired,  his  executor 
sannot  bring  a  fresh  action  (ff).     And  it  is  a  matter  of  doubt 
vhether  an  executor  of  a  termor  can,  in  anj/  case,  bring  an 
iction  upon  this  statute  for  an  injury  sustained  in  the  lifetime 
i»f  his  testator. 
I 

\  {t)  See  3  Burn's  J.,  28th  ed.,  tit. «'  Hun-  (6)  Pellew  v.  Hundred  Wonford,  9  B.  & 

sredors."  C.  134. 

\  (u)  See  Bull.  N.  P.  186.  (c)  Ijowe  v.  Inhabitants  of  Broxtowe,   3 

Hx)  Pellew  V.  Hundred  Wonford,  9  B.  &  B.  &  Ad.  r)50. 

R'.  135,  (d)  Graham  v.  Hundred  Beantree,  B.  N. 

:  (y)  See   liuke  of  Somerset  v.  Hundred  P.  186.    See  several  forms  in  Chit.  Gen. 

iere,  4  B.  &  C.  167 ;  6  D.  &  R.  247.  «•  C.  .•  Prac.  of  the  Law,  1st  ed.,  580,  581. 

Jesham  v.  Armstrong,  1  B.  &  Aid.  146  :  (e)  See  the  Srd  section, 

ut  see  Lowe  \.  Inhabitants  of  Broistowe,  (f)  See   Pellew  v.  Hundred  Wonfm-d,  9 

B.  &  Ad.  550.  B,  &  C.  135  :    'Norris  v.  The  Hundred  of 

(c)  Rolfe  V.  Hundred  Elthm-ne,  1  M.  &  Gawtry,  Hob.  139 :    2  Rol.  Abr.  5-20  a, 

I.  185.  pi.  8:  1  Brownl.  156  :  ante.  Vol.  I.  93. 

(a)  See  Rolfe  v.  Hundred  Elthorne,  1  M.  (g)  Adam    v.  Inhabitants  of  Bristol    4 

M.  185  :  Duke  of  Somerset  v.  Hundred  Nev.  &  M,  144  ;  2  A.  &  E.  389,  S.  C. 
Iere,  4  B,  &  C.  167 ;  6  D.  &  R.  247,  S.  C 

VOL.  II,  K 
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Hook  irr. 
Paut  II. 

I'rnccss  to 
con»i)c'l  Ap- 
pearance. 


Appearance. 


Process  to  compel  Appearance.']  Formerly,  the  mode  of  pro- 
ceediuj,^  to  coin])«.!l  an  iH)pearunce  in  tliis  action  was  by  orif,Mnal 
attat'hnicnt  and  distrin</a.s;  in  tlie  »inie  manner  as  it  use<l  to 
])e  aj^^ainst  corporations  (/<).  Now,  however,  hy  the  2  JV.  4, 
c.  8J),  .V.S'.  21, 1 ,  8,  the  i)rocess  against  hundredors  to  enforce  their 
appearance  is  the  same  as  in  ordinary  cases,  viz.  by  summons, 
or  sunimons  and  distringas.     The  wiit  must  be  against  "  the 

men  inhabiting  within  the  hundred  of  ,  in  the  county 

of ,"  or  other  like  district  generally,  and  not  against  any 

of  them  by  name  ;  otherwise,  if  the  mistake  be  carried  into 
the  declaration,  it  would  be  bad  even  in  arrest  of  judgment  {i). 
Where  the  word  "  hundred"  was  inserted  in  the  writ  and  pro- 
ceedings instead  of  "  borough,"  the  court  allowed  an  amend- 
ment by  substituting  the  one  for  the  other  (^).  But  it  seems 
this  cannot  be  done  since  2  W.  4,  c.  89  (^). 

The  writ  must  be  served  upon  the  high  constable,  or  one  of 
the  high  constables  of  the  hundred  or  like  district  {m)  in  which 
the  offence  happened  ;  who  should,  within  seven  days  after 
such  service,  give  notice  thereof  to  two  justices  residing  in  and 
acting  for  the  hundred,  &c.  {n).  If  the  writ  be  against  the 
inhabitants  of  a  county  of  a  city  or  town,  or  the  inhabitants 
of  a  franchise,  liberty,  city,  town,  or  place  not  being  part  of  a 
hundred  or  other  like  district,  it  may  be  served  on  any  peace 
officer  thereof  (o). 

Appearance.']  The  high  constable,  upon  being  served  with 
the  summons,  must  enter  an  appearance,  and  defend  the  action 
for  and  on  behalf  of  the  inhabitants  of  the  hundred  or  other 
like  district,  &c.,  as  he  may  be  advised (/?).  If  he  do  not, 
however,  the  plaintiff  may  proceed  as  in  other  cases,  and  enter 
it  for  them.  This  appearance  must  be  entered  with  one  of  the 
masters  on  or  before  the  expiration  of  eight  days  after  the 
service  of  the  writ,  inclusive  of  such  service,  as  directed  Vol.  I, 
121. 


I 


Declaration. 


Declaration.]  As  to  the  form  of  the  declaration,  see  2  Saund. 
376,  376  6,  e,f,  377  /,  379  ;  2  Chit.  Pleading,  827  a.  The 
plaintiff  cannot  declare  until  the  defendants  have  appeared, 
and  then  of  course  it  is  absolutely;  the  declaration  is  then 
delivered  or  jfiled  as  in  ordinary  cases. 

Plea,  &c.  Plea,  S^c]  The  constable  may  allow  judgment  to  go   by 

default,  with  the  consent  and  approbation  of  the  two  jus- 
tices (5-). 

The  defendant  might  formerly  plead  "  not  guilty,"  and  giv( 
all  defences  in  evidence  (r)  ;  but  now,  by  the  recent  rules  ol 
H.  T.,  4  W.  4,  such  defences  must  be  pleaded  specially,  as  in] 
other  cases.  ''■ 

Amendment.       Amendment.]  As  this  is  not  a  penal  action,  it  is  within  the 


(fc)  See  ante,  841. 

(i)  See  2  Saund.  376  f ;  Id.  375  :  John- 
son V.  Jackson,  2  D.  &  R.  439;  1  B.  &  C. 
304.     See  the  form.  Chit.  Forms,  498. 

(k)  Horton  v.  Inhabitants  of  Stamford, 
2  Dowl.  dG\  1  C.  &  M.  773;  3  Tyr.  869, 
S.  C. 

(/)  Roberts  v.  Bate,  6  Ad.  &  El.  778. 


(to)  2  W.  4,  C.39,  s.  13,  ante,  Vol.  I.  lli 

(n)  7  &  8  G.  4,  c.  31,  s.  4. 

(0)  2  W.  4,  c.  39,  s.  13,  ante,  Vol.  I. 
115. 

(p)  7&8  G.  4,  c.  31,  s.  4. 

(q)  7  &  8  G.  4,  c.  31.  s.  4. 

(r)  See  Vid.  Ent.  211 :   Lil.  Ent  296: : 
Hans.  Ent.  4:  1  And.  158. 
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statutes  of  jeofails,  and  is  also  amendable  even  after  issue     ^^^p-^'- 
joined,  in  the  same  manner  as  any  other  civil  action(5).  — — 


Evidence.']  Hundredors  are  made  competent  witnesses  by  Evidence, 
the  1  &^QG.  4,  c.  31,  s.  5. 

Damages.']  The  plaintiff  cannot  proceed  by  action,  unless  Damages, 
his  loss  exceed  30^.  ;  for  a  loss  amounting  to  that  sum  or  under, 
his   remedy  is  by  summary  proceedings  before  justices  at  a 
special  petty  session  (^). 

x4lS  to  the  mode  of  assessing  damages,  &c.,  see  Duke  of  New- 
castle V.  Hundred  ofBroxtowe^  4  B.  &  Ad.  273. 

Costsr]  The  plaintiff  in  this  action  is  entitled  to  costs  if  he  Costs, 
recover  (w).     So  the  hundred  will,  it  seems,  be  entitled  to  costs 
if  the  plaintiff  be  nonsuit,  &c.,  as  in  other  cases  {x). 

Execution.]  The  execution  is  by  fieri  facias  against  the  Execution, 
inhabitants  of  the  hundred,  &c.,  generally,  directed  to  the 
sheriff  of  the  county  in  which  such  hundred,  &c.,  is  situate, 
and  indorsed  thus :  "  The  within  damages  are  to  be  levied 
according  to  the  statute  "J  6^^  G.  4,  c.  31,"  adding  the  attor- 
ney's name  and  residence,  and  the  day  of  the  month  and 
year(y).  The  13th  section  of  the  act  makes  provision  for 
executing  writs  in  certain  places.  When  this  writ  is  de- 
livered to  the  sheriff,  instead  of  levying  the  amount  on  any 
of  the  inhabitants  of  the  hundred,  &c.,  he  must  proceed  as 
directed  by  the  6th  section  of  the  act.  The  7th  section  of 
the  act  points  out  the  mode  of  reimbursing  the  high  constable 
for  his  expenses  in  defending  the  action.  The  14th  and  15th 
sections  point  out  the  mode  of  reimbursments  in  towns,  &c., 
not  in  a  hundred,  but  contributing  to  the  county  rate,  and 
vice  versa. 

(s)  Bearecroft  v.  Hundreds  of  Burriham  Cowp.  485  :   Witham  v.  Hill,  2  Wils.  91. 
and  Stone,  3  Lev.  347:  Merrick  v.  Him-        {x)  Gretham  v.  Hundred  of  Theele,   3 

dred  ofOssulston,  Hardw.  409;  Andr.  115,  Burr.  1723. 
-S.  C.  (y)  See  the  form  of  writ,  Chit.  Forms, 

(t)  See  the  7  &  8  G.  4,  c.  31 ,  ss.  8,  9.  498. 

(m)  2  Saund.  378  b :    RatcUffe  v.  Eden, 
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ACTIONS     BY     AND     AGAINST    ATTORNIES    AND    OFFICERS     OF     THE 
COURT,    AND    AGAINST    THE    MARSHAL   OR    WARDEN. 

Sect.  1.  Actions  hy  Attornies  and  Officers ,  846,  847. 

2.  Actions  against  Attornies  and  Officers y  847  to  849. 

3.  Actions  against  the  Marshal  or    Warden  for  an 

Escape,  S^c,  849,  850. 
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Privileges  not 
abolished  by 
2  W.  4,  c.  3d. 


Delivery  of 
Bill. 


Venue. 


Sect.  1. 
Actions  hy  Attornies  and  Officers. 


\ 


FORMERLY,  an  attorney  or  officer  of  the  Courts  of  Queen's 
Bench  or  Common  Pleas  had  in  most  cases  the  right  of  suing 
in  the  court  of  which  he  was  an  attorney  or  officer  by  attach- 
ment of  privilege ;  and,  having  brought  the  defendant  before 
the  court  by  that  writ,  he  might  have  declared  against  him, 
and  proceeded  in  the  action  as  in  ordinary  cases.  Now, 
however,  the  right  of  suing  by  this  attachment  of  privi- 
lege is  abolished  by  the  2  W.  4,  c.  89,  ss.  21,  1,  3,  4,  and 
an  attorney  must,  in  all  cases,  sue  in  the  same  way  as  any 
other  person  must. 

Inasmuch  as  this  statute  thus  abolishes  the  writ  of  attach- 
ment of  privilege,  so  as  to  leave  an  attorney  no  option  as  to 
whether  he  will  sue  by  it  or  not,  his  other  privileges  are  not ,  i 
in  anywise  affected  by  the  statute,  and  those  privileges  still  | 
exist  to  the  same  extent  as  they  did  before  the  statute,  when 
he  sued  by  attachment  of  privilege  {a).     As  to  what  privi- 
leges an  attorney  plaintiff  has,  and  how  they  may  be  lost  or| 
waived,  see  ante^  Vol.  I.  47  to  49.  ' 

Where  the  action  is  for  costs  for  business  done  in  a  court  of 
law  or  equity,  a  bill  must,  in  general,  be  furnished  to  the 
client  a  month  previously  to  the  writ  being  sued  out,  as  fully 
pointed  out,  Vol.  I.  69 ;  and  a  duplicate  of  the  bill  should  be 
kept,  in  order  to  be  given  in  evidence  at  the  trial  {h). 

The  plaintiff,  in  transitory  actions,  suing  by  himself  as  an 
attorney  (c),  may  lay  the  venue  in  Middlesex;  and  it  cannot 
afterwards  be  changed  upon  the  usual  application  by  the  de- 


fa)  Mes^gison  v.  Cole,  MS.,  K.  B,,  11th 
June,  1833:  Lewis  v.  K«r,  2  M.  &  W. 
226  ;  5  Dowl.  447,  S.  C:  and  see  Di/er  v. 
Long,  4  Dowl.  630. 


(b)  Vol.  I.  85. 

(c)  Harrington  v.   Page,   2  Dowl,  164: 
Lawless  v.  Timms,  3  Dow.  707. 
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fendant,  as  in  ordinary  cases  {d) ;  and  this  although  he  has    chap.  in. 
not  entered  his  certificate  (e).     The  other  proceedings  are,  in  __^f^^ 
general,  the  same  as  in  proceedings  against  ordinary  persons. 


Sect.  2. 


Actions  against  Attornies  and  Officers. 

Formerly,  an  attorney  or  officer  of  the  Courts  of  Queen's  Process 
Bench  or  Common  Pleas  must  have  been  sued  in  the  court  of  ag»i"st. 
which  he  was  an  attorney  or  officer,  by  hill.     Now,  however, 
this  privilege  of  being  sued  by  bill  is  abolished  by  the  2  W.  4, 
c.  89,  ss.  21,  1,  3,  4,  and  an  attorney  must  in  all  cases  be  sued 
as  any  other  person. 

Although  this  enactment  abolishes  the  former  mode  of  pro- 
ceeding in  an  action  against  an  attorney,  his  other  privileges 
still  continue.  Therefore,  when  a  sole  defendant,  and  not 
sued  en  autre  droit  {/),  he  must  as  formerly  be  sued  in  the 
court  of  which  he  is  an  attorney;  and  if  sued  in  another  court, 
he  might  plead  his  privilege  in  abatement  {g).  As  to  the  pri- 
vileges of  attornies  when  defendants,  see  ante.  Vol.  I.  47. 

Attornies,  unless  expressly  mentioned,  are  not  affected  by  Being  sued  m 
Court  of  Conscience  acts,  either  as  plaintiffs  {h)  or  defend-  conscience 
ants  («) ;  in  some  instances,  however,  attornies,  as  defend- 
ants, are  subject  to  the  jurisdiction  of  courts  of  conscience, 
by  the  express  provision  of  the  statutes  regulating  such 
courts;  as  in  Westminster,  (6  8^  7  W.  4,  c.  cxxxvii.  s.  49; 
and  see  24  G.  2,  c.  42,  s.  1)  (j),  London,  (5  S^  6  W.  4,  c. 
xciv.  s.  22;  and  see  89  &^  40  G.  8,  c.  civ.  s.  10),  the  Tower 
Hamlets,  (19  G.  8,  c.  68,  s.  24),  South wark,  (4  G.  4,  c. 
cxxiii.  s.  7),  and  the  eastern  half  of  the  hundred  of  Brix- 
ton, {lb.),  when  they  reside  within  such  jurisdictions  resf)ec- 
tively.  Therefore,  for  debts  within  the  cognizance  of  these 
courts,  attornies  residing  within  their  jurisdiction  must  be 
sued  there,  and  not  in  the  superior  courts.  But  in  an  action 
against  an  attorney,  where  there  is  a  verdict  for  less  than 
40^.  damages,  the  judge  at  Nisi  Prius  may,  it  seems,  as  in 
other  cases,  certify  under  the  48  Elis;.  c.  6,  to  prevent  the 
plaintiff  from  recovering  his  costs  {k). 

An  attorney  or  officer  of  the  court,  as  we  have  already  seen.  Discharge 
(  Vol.  I.  468),  cannot  in  general  be  holden  to  bail ;  but  in  some  Remedy^for 

(d)  Pa}iingtonv.Woodcock,2  Dovfl.  5^:  he  must  have  been  sued  in  the  court  of 

Meggison  v.  Cole,  MS.,  K.  B.,  11th  June,  which  he  was  an  officer,  and  not  else- 

1833 :   Pope  v.  Redfearne,  4  Burr.  2027  •'  where,  however  trifling  the  cause  of  ac- 

Yeardley  v.  Roe,  3  T.  R.  573 :  see  Lewis  v.  tion  were.   (See  Wiltshire  v.  Lloyd,  1  Doug. 

Shelley,  7  Taunt.  146:  Mounsey  v.  Wat-  381:  Ga7-dner  v.  Jessop,  2  Vfils.  A2). 

\mi,  7  B.  &  C.  683.  (?i)  Johnson  v.  Bray,   2  B.  &  B.  698 : 

I    (e)  Partington  v.  Woodcock,  2  Dowl.  550.  Board  v.  Parker,  7  East,  46. 

1  (/)  Newton  v.  Rowland,  1  Ld.  Raym.  (i)   Wiltshire  v.  Lloyd,  Doug.  366,  381 : 
533;  1  Salk.  2,  S.  C.  Hoddingv.  Warrand,  7  East,  50. 

!    [g]  Lewis  V.  Kei-r,  2  M.  &  W.  226:  5  ij)  He  is  not  subject  to  the  jurisdiction 

Dowl.    447,  S.  C. :    Percival    v.    Cook,  7  of  the  county  court  of  Middlesex.  (23  G. 

Dowl.    500:    and   see    Dyer  v.   Levy,    4  2,  c.  33:   Gardner  \.  Jessop,  2  Wils.  43: 

Dowl.  630 :  Davidson  v.  Chilman,  1  Bing.  Wiltshire  v.  Lloyd,  1  Doug.  .380 :  but  see 

N.  C.  297;  1  Scott,  117,  S.  C.    Before  the  Silk  v.  Bennett,  3  Burr.  1583:   Parker  v. 

2  W.  4,  c.  39,  in  all  cases  where  an  attor-  Vaughan,  2  B.  &  P.  29). 

Aey  was  not  expressly  made  subject  to        (k)  Wright  v.  Nuttall,  10  B.  &  C.  492 ; 
jthe  jurisdiction  of  a  court  of  conscience,    5  M.  &  Ry.  454,  &  C. 


Book 
Part 


Arrest  on 
Mesne  Pro- 
cess. 


848  Actions  against  Attornies  and  Officers, 

cases  already  pointed  out  {ante,  047,  ft48)  he  loses  this  pri- 
vilege. If  he  l)e  improperly  arrested  upon  mesne  process 
issuing  out  of  the  court  of  which  he  is  an  attorney  the  court, 
or  a  judge  at  chambers,  will  discharge  him,  upon  entering  a 
common  appearance ;  but,  if  he  be  an  attorney  or  officer  of 
another  court,  his  only  remedy  is  by  suing  out  a  writ  of 
privilege,  and  pleading  it  in  al)atemcnt  (/).  Trespass  is  not 
maintainable  for  holding  an  attorney  to  bail,  notwithstanding 
his  privilege  {m);  the  only  form  of  remedy  would  be  by  action 
in  the  case,  and  then  it  would  lie  only  where  the  arrest  was 
with  knowledge  of  the  defendant's  being  an  attorney  (w). 
The  application  for  the  discharge  should  be  made  without 
delay  (o).  As  to  the  mode  of  suing  out  a  writ  of  privilege, 
and  obtaining  a  supersedeas  thereon,  where  the  arrest  is  under 
process  from  an  inferior  court,  see  Vol.  I.  469. 

Appearance.  An  appearance  is  entered,  &c.,  as  in  ordinary  cases.  (  Vol, 
I.  121). 

Declaration.  The  time  for  declaring  and  mode  of  declaring  are  the  same 
as  in  ordinary  cases  {p).  An  attorney  or  officer,  when 
a  defendant,  has  not  the  privilege  of  changing  the  venue  to 
Westminster,  when  laid  in  any  other  county  (^),  unless  upon 
the  usual  affidavit,  as  in  ordinary  cases (r). 

pjea.  &c.  Formerly,  when  the   proceedings   in  the    Queen's   Bench 

were  by  bill,  if  the  copy  of  the  bill  were  delivered  on  or  be- 
fore the  last  day  of  the  term,  the  defendant  must  have 
pleaded  within  the  four  days,  whatever  might  be  the  distance 
of  his  residence  from  London  (*),  or  wherever  the  venue  i 
was  laid(^);  but  if  the  copy  was  not  delivered  within  that  | 
time,  the  defendant  might  plead  at  any  time  \vithin  the 
four  first  days  of  the  following  term  (^);  and  the  notice  must 
have  been  indorsed  on  the  copy  of  the  bill  accordingly.  In 
accordance  with  this  practice,  it  should  seem,  that,  notwith- 
standing the  new  mode  of  proceeding  against  an  attorney  in- 
troduced by  the  2  W.  4,  c.  89,  he  must  plead  to  the  declara- 
tion within  four  days,  whatever  may  be  his  distance  from 
London,  or  wherever  the  venue  is  laid(w),  and  this  in  either  of 
the  courts. 

All  the  remaining  proceedings  in  the  action  are  the  same  as 
in  ordinary  cases. 


(/)  Vol.  I.  468  :  see  Hopkins  v.  Squibb, 
1  L.  Raym.  702:  Thomas  v.  Lloyd,  Id. 
33G ;  1  Salk.  194,  S.  C. :  Billon  v  Harper, 
Id.  328;  2  Salk.  545;  2  L.  Raym.  898, 
S.  C. ;  Barbel-  v.  Palmer,  6  T.  R.  524. 

(w)  JVoeZ  V.  Isaac,  1  C,  M.  &  R.  753. 

(n)  Whalley  v.  Pepper,  7  C.  &  P.  506. 

(o)  Bernard  v.  Winnington,  1  Chit.  Rep. 
188:  Paul  v.  Garry,  6  B.  &  C.  77  b. 

ip)  See  Vol.  I.  134,  140. 

(9)  Yeardley  v.  Roe,  3  T.  R.  573  :  Pope 


V.  Redfearne,  4  Burr.  2027 :  Pye  v.  Leigh, 
2  Bl.  Rep.  1065. 

(r)  See  Book  IV.  Part  I.  Ch,  6:  see 
Wigley  V.  Morgan,  2  Str.  1049. 

(«)  Mann  v.  Fletcher,  5  T.  R.  369 :  Pas- 
more  V.  Goodwin,  2  Salk.  517. 

it)  R.  E.,  5  A,  r.  3  a. 

(m)  See  Lowder  v.  Lander,  5  Dowl.  684; 
Brenton  v.  Lawrence,  5  Dowl.  506  :  and 
Mann  v.  Fletcher,  5  T.  R.  369. 
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Sect.  3. 

Actions  against  the  Marshal  or  Warden  for  an  Escape,  d^^c,      chap.  nr. 

Processr\  The  process  for  the  commencement  of  any  personal  Process. 
action  against  the  marshal  or  warden  is  now,  since  the  2  W.  4, 
c.  89,  ss.  21,  1,  3,  the  same  as  against  any  other  person,  mz.  by 
summons,  or  summons  and  distringas,  and  is  fully  noticed  ante. 
Vol.  I.  102  to  133.  The  marshal  must  be  sued  in  the  Queen's 
Bench,  and  the  warden  must  be  sued  in  the  Common  Pleas, 
they  being  officers  of  the  court,  otherwise  they  might  plead 
their  privilege  in  abatement (^). 

If  the  escape  be  voluntary,  (that  is,  if  it  be  with  the  consent,  when  to  be 
privity,  or  knowledge  of  the  marshal  or  warden)  {y),  the  writ  issued. 
may  be  issued  at  any  time  ;  but  if  it  be  negligent  only,  then 
it  must  be  issued  during  the  escape  and  before  the  party  is 
re-taken  or  returned  into  the  marshal's  or  warden's  custody, 
for  the  marshal  or  warden  may  plead  such  retaking  or  re- 
turn (2?).  You  should  always,  therefore,  when  issuing  the 
writ,  have  witnesses  who  can  speak  to  its  being  issued  whilst 
the  party  is  out  of  custody. 

The  Marshal  of  the  Queen's  Bench  prison,  or  warden  of  the  Marshal  or 
Fleet,  being  an  officer  of  the  court,  cannot,  in  general,  be  ^j'^hl^"'* 
holden  to  bail(^).     The  mode  of  proceeding,  where  he  is  im-  Bail, 
properly  arrested  as  a  common  person,  will  be  nearly  the  same 
as  that  pointed  out  ante,  848,  as  to  attornies. 

Declaration.']  The  time  for  declaring  and  mode  of  declaring  Declaration. 
are  the  same  as  in  ordinary  cases  (a).  The  venue  is  transitory. 
An  amendment  of  the  declaration  may,  in  general,  be  allowed 
as  in  other  cases (5).  The  defendant  is  entitled  to  a  particu- 
lar of  the  escape  for  which  the  plaintiff  sues;  and  the  judge's 
order  for  the  particulars  may  require  the  precise  day  of  the 
escape  to  be  stated,  and  which  the  plaintiff  must  state  in  his 
particular  if  it  is  within  his  knowledge  (c). 

Plea.]  The  time,  &c.,  for  pleading,  is  the  same  as  in  ordi-  plea, 
nary  cases,  and  if  the  defendant  do  not  plead  within  the  li- 
mited time,  the  plaintiff  may  sign  judgment  and  proceed  to 
execute  a  writ  of  inquiry,  unless  the  action  be  in  debt  for  an 
escape  on  final  process,  in  which  case  the  judgment  is  final. 
But  if  he  plead,  then  the  issue  is  made  up,  and  proceedings  in 
the  action  are  as  in  ordinary  cases.  By  stat.  8  (^9  W.  3,  c.  27, 
s.  6,  no  retaking  on  fresh  pursuit  shall  be  given  in  evidence  on 
the  trial  of  any  issue  in  an  action  of  escape,  unless  the  same 
be  specially  pleaded ;  nor  shall  any  special  plea  be  allowed 
without  an  oath  by  the  defendant  that  the  prisoner  escaped 

{X)  Bro.  Abr,,  Bille,  pi.  29 :  1  Doug.  213.  (&)  Brazier  v.  Jones,  6  B.  &  C,  196  : 

(y)  See  as  to  attornies,  ante,  848.  Barnes  v.  Eyles,  2  Moore,  561;  8  Taunt. 

(2)  Bonafous  v.  Walker,  2  T.   R.  131.  512,  S  C. 

An  escape  from  the  rules,  without  the  (c)  Davis  \.  Chapman,  1  Nev.  &  P.  699: 

marshal's  knowledge,  is  not  a  voluntary  Webster  v.  Jones,  7  D.  &  R.  744:  and  see 

escape.  post,  Book  IV.  Parti.  Ch.  15,  "  Particu- 

(a)  See  ante.  Vol.  1. 134, 140.  lars  of  Demand." 
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j)()()K  irr.    without  liis  conseiit,  privity,  or  knowle(l<^e(J).     And  see  fur- 
^'^"^  "•     tlicr  as  to  the  plea,  ante.  Vol.  I.  162,  et  seq. 


Inspection  of      Inspection  of  Habeas  Corpus.']  In  tliis  action  ap^ainst  tlie  mar- 
piis!^'*"    "'^'    ^^^''^^  ^•""  ''I"  osca])o,  tlie  court  will  coui])el  hiui  or  his  officer  to 
permit  the  ])laintiff"'s  attorney  to   inspect  the  writ  of  habeas 
corpus  and  return,  and  the  committitur  indorsed  thereon  (e). 

Shewing  and       Shelving  and  giving  Information  as  to  Prisoners,  &^c.']    By 

mliilfn  a/to  ^^^^'  ^^  ^"^'^  ^'  ^^  ^-  ^7,  s.  8,  if  the  marshal  of  the  Queen's 
Prisoners,  &c.  Bench,  or  warden  of  the  Fleet,  or  their  respective  deputy  or 
deputies,  or  other  keeper  or  keepers  of  any  other  prison  or 
prisons,  shall,  after  one  day's  notice  in  writing  given  for  that 
purpose,  refuse  to  shew  any  prisoner  committed  in  execution 
to  the  creditor  at  Avhose  suit  such  prisoner  was  committed  or 
charged,  or  to  his  attorney,  every  such  refusal  shall  be  adjudged 
an  esca2)e  in  law.  And  by  section  9,  if  any  person  or  persons, 
desiring  to  charge  any  person  with  any  action  or  execution, 
shall  desire  to  be  informed  by  the  said  marshal  or  warden,  or 
their  respective  deputy  or  deputies,  or  by  any  other  keeper  of 
any  other  prisons,  whether  such  person  be  a  prisoner  in  his 
custody  or  not,  the  said  marshal  or  warden,  or  such  other 
keeper  of  any  other  prison,  shall  give  a  true  note  in  writing 
thereof  to  the  person  so  requesting  the  same,  or  to  his  lawful 
attorney,  upon  demand  at  his  office  for  that  purpose,  or  in 
default  thereof  shall  forfeit  the  sum  of  501. ;  and  if  such  mar- 
shal, &c.,  shall  give  a  note  in  writing  that  such  person  is  an 
actual  prisoner,  or  in  his  or  their  custody,  every  such  note 
shall  be  accepted  and  taken  as  a  sufficient  evidence  that  such 
person  was  at  that  time  a  prisoner  in  actual  custody. 
Notice  of  Where  a  defendant  escapes  from  the  custody  of  the  marshal. 

Escape.  h^q  latter,  if  served  with  the  common  side-bar  rule,  to  bring 

the  defendant  into  court,  &c.,  must  give  notice  of  the  escape 
to  the  plaintiff's  attorney  within  the  time  limited  by  the 
rule(/). 

Execution.  Execution.]  The  execution  is  the  same  as  in  ordinary  cases. 

(d)  See  1  Saund.  35  n.    See  forms  of    &  R.  570,  S.  C. 

pleas  and  affidavit,  3  Chit.  PI.  957,  &c.  (/)  ifhite  v.  Stratton,  1  Dowl.  550. 

(e)  Foz  V.  Jones,  7  B.  &  C.  732 ;  1  M. 
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CHAPTER  IV. 

PROCEEDINGS   BY   AND   AGAINST   PRISONERS. 

Sect.  1.  Against  Prisoners  who  have  been  held  to  Bail,  851  to 
860. 

2.  By  Prisoners  generally,  800  to  873. 


Sect.  1. 
Proceedings  against  Prisoners  who  have  been  held  to  Bail. 

It  should  be  premised,  that,  in  actions  against  prisoners,  in  chap.  iv. 
which  they  have  not  been  holden  to  bail,  the  proceedings  are  ^^ct.  i. 
the  same  as  in  ordinary  cases  in  actions  against  persons  who 
are  not  prisoners.  The  present  section  will  contain  only  the 
practice  as  to  the  process  for  detaining  and  holding  to  bail  a 
prisoner  already  in  custody,  and  proceedings  against  a  de- 
fendant while  he  remains  a  prisoner  in  an  action  in  which  he 
has  been  held  to  bail.  These  will  be  considered  under  the 
folio  wins:  heads  :  viz. — 


'O 


Process,  851. 

Bail,  852. 

Declaration,  id. 

Plea,  853. 

Proceeding    to    Trial    or    Final 


Judgment,  855. 
Issue,  Sfc,  856. 
Execution,  857. 
Other  Proceedings,  859. 


Process."]  The  process  by  which  a  prisoner  is  detained  and 
held  to  bail  in  an  action,  in  respect  of  which  he  is  not  in 
custody,  is  the  same  as  that  by  which  defendants  at  large  are 
arrested,  viz.  the  writ  of  capias  prescribed  by  the  1  &;  2,  V. 
c.  110,  s.  8,  which  has  been  already  treated  of  in  the  1st  Vol. 

506.  And  though  the  act  does  not  expressly  refer  to  the 
case  of  a  defendant  in  custody,  yet  writs  of  capias  have,  in 
many  cases  since  its  enactment,  been  issued  Joy  permission  of  a 
judge  at  chambers  against  prisoners  who,  though  in  actual 
custody,  were  yet,  by  collusion  with  their  detaining  creditor, 
or  otherwise,  about  to  obtain  their  discharge,  and  forthwith 
quit  England.  In  cases,  however,  where  the  prisoner  is  in 
custody  of  the  marshal  or  other  officer  other  than  the  sheriff 
to  whom  the  writ  of  capias  is  to  be  directed  ;  these,  inasmuch 
as  the  writ  cannot  be  directed  to  any  officer  except  a  sheriff, 
or  one  who  acts  in  the  capacity  of  sheriff  (a),  the  only  mode 
3f  making  it  effectual  appears  to  be  by  obtaining  a  warrant 
from  the  sheriff  to  the  marshal,  or  warden,  &c.,  making  him 

bailiff  pro  hdc  vice.     Should  the  marshal  or  warden,  &c., 

(a)  Per  Parke  B.,  Edwards  v.  Rohei-tson,  7  Dowl.  859. 

k3  * 
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n<)OK  itr.     refuse  to  receive  such  warrant,  tlie  court  cannot  compel  him 

*''^"'  "• to  do  80  ;  and  tiie  only  way  left  is  to  get  tlie  marshal,  &c.,  to 

give  the  hailiff  notice  when  the  dehtor  is  likely  to  l)e  dis- 
charged, and  watch  the  opportunity  of  retaking  him  when 
he  comes  out(«'f). 

Mail.  Bail.']  As  to  the  mode  of  putting  in  and  justifying  special 

bail,  see  Vol.  /.  612. 

.vc^  ^^^^^^'        Declaration,  cSfc]  As  regards  the  time  within  which  the 
plaintiff  must  declare  against  a  prisoner  at  his  suit,   it  was 

ciaring!"^  ^  enacted  by  the  2  W.  4,  c.  Oi),  6-.  4,  that,  "  if  a  defendant  be 
taken  or  charged  in  custody  of  the  sheriff,  upon  the  writ  of 
capias,  and  imprisoned  for  want  of  sureties  for  his  appear- 
ance thereto,  the  plaintiff  in  such  process  may,  before  the  end 
of  the  next  term  after  the  detainer  or  arrest  of  such  defendant, 
declare  against  such  defendant,  and  proceed  thereon,  in  the 
manner  and  according  to  the  directions  of  the  statute  4  (^  5 
W.  S<^  M.  c.  21."  And  in  the  notice  or  warning  to  be 
written  under  or  indorsed  on  the  writ  of  capias  prescribed  by 
that  act,  it  was  stated,  that  if  a  defendant,  being  in  custody, 
should  be  detained  on  that  writ,  or  if  a  defendant,  being  ar- 
rested thereon,  should  go  to  prison  for  want  of  bail,  the 
plaintiff  might  declare  against  any  such  defendant,  before  the 
end  of  the  term  next  after  such  detainer  or  arrest,  and  pro- 
ceed thereon  to  judgment  and  execution.  There  was  also  a 
notice  of  a  similar  effect  introduced  into  the  writ  of  detainer. 
Also,  the  rule  of  Hilary  term,  3  W.  4,  ordered,  "  that  in 
all  cases  in  which  a  defendant  shall  have  been,  or  shall  be, 
detained  in  prison  on  any  writ  of  capias  or  detainer,  under 
the  statute  2  W.  4,  c.  39,  or,  being  arrested  thereon,  shall  go 
to  prison  for  want  of  bail,  and  in  all  cases  in  which  he  shall 
have  been  or  shall  be  rendered  to  prison  before  declaration  on 
any  such  process,  the  plaintiff  in  such  process  shall  declare 
against  such  defendant  before  the  end  of  the  next  term  after  such 
arrest  or  detainer,  or  render  and  notice  thereof,  otherwise  such 
defendant  shall  be  entitled  to  be  discharged  from  such  arrest 
or  detainer,  upon  entering  an  appearance  according  to  the 
form  set  forth  in  the  aforesaid  statute  2  W.  4,  c.  39,  sched. 
J^o.  2,  unless  further  time  to  declare  shall  have  been  given  to 
such  plaintiff  by  rule  of  court,  or  order  of  a  judge."  But 
none  of  these  regulations  will,  it  seems,  apply  to  the  case  of  a  j 
prisoner  arrested  under  the  present  writ  of  capias,  in  which 
nothing  is  said  as  to  when  the  plaintiff  is  to  declare,  and  such 
being  the  case,  the  time  for  declaring  will,  it  is  apprehended, 
be  the  same  as  in  a  non-bailable  case,  though  the  point  is  open 
to  some  doubt  (5)  ;  and  being  so,  it  would,  until  it  is  settled,  be 
safest  to  declare  before  the  end  of  the  term  next  after  the  ar- 
rest or  render  and  notice  (c).  It  maybe  here  observed,  that  with 


(a)  Edwards  V.  Robertson,  7  Dowl.  the  defendant  escaped,  and  were  retaken, 
859.  the  retaking  would  have  been  deemed  a 

(b)  See  Mr.  Lush's  Treatise  on  the  1  &  render  within  the  meaning  of  the  above 
2  Vict  c.  110,  pp.  5,  6,  in  which  he  ably  rule,  and  the  plaintiff  would  have  had 
maintains  a  contrary  position.  imtil  the  end  of  the  term  next  after  it  to 

(c)  In  consequence  of  this  doubt,  it  declare.  (See  Mabson  v.  Butler,  Barnes, 
may  be  well  hereto  state  the  following  382:  and  seeR.T.,  6  A:  Grimes  v.  Joseph, 
points  as  to  the  former  practice:  viz.  if  2  B.  &  B.  35;  4  Moore,  380,  S.  C).  If  the 


li 
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regard  to  insolvents  detained  under  the  85th  section  of  the  1     Chap.  ir. 
<^  2  F.  c.  110,  it  is  clear  that  plaintiff  need  not  declare  within      ^^^'^-  ^- 
two  terms,  and  it  is  doubtful  whether  he  need  declare  at 

The  mode  of  declaring  against  a  prisoner  in  custody  of  the  Mode  of  de- 
sheriff,  or  in  the  prison  of  the  court  from  which  the  capias  ^^"I'^g 
issued,  is  thus  : — Engross  two  {e)  copies  of  your  declaration  on 
plain  paper.  Indorse  on  each  the  notice  to  plead,  as  directed 
Vol.  I.  152  (/).  You  may  also  indorse  on  them  the  usual 
demand  of  plea ;  and  as  to  which,  see  Id.  158.  Deliver  one 
of  the  copies  to  the  defendant,  or  [which  is  more  usual)  leave 
it  for  him  at  the  office  of  the  marshal  or  warden,  if  the  defend- 
ant he  in  the  custody  of  that  officer;  or  with  the  gaoler  or 
Tceeper  of  the  sheriff'* s  prison  or  gaol,  if  he  he  in  the  sheriff^ s 
custody  {g).  Then  make  an  affidavit  of  service,  and  annex  the 
other  copy  of  the  declaration  to  it ;  swear  it  before  one  of  the 
masters  of  the  court,  fie  the  copy  and  affidavit  with  him,  and  get 
from  him  an  office  copy  of  the  affidavit,  with  a  rule  to  appear  and 
plead  indorsed  on  it.  Serve  a  copy  of  the  rule  on  the  prisoner  or 
at  the  office  of  the  marshal  or  warden,  S)C.,  in  the  same  manner  as 
the  declaration.  If  a  defendant  in  custody  employ  an  attorney 
merely  for  the  purpose  of  putting  in  bail,  the  delivery  of  a 
declaration  to  such  attorney  is  not  sufficient  (A)  ;  and  it  seems 
that  in  no  case  a  delivery  to  an  attorney  would  be  a  good 


defendant  were  removed  by  habeas  from 
the  custody  of  the  sheriff,  and  committed 
to  the  custody  of  the  marshal,  the  plain- 
tiff in  that  case  would  have  had  time  to  de- 
clare within  the  same  time  as  if  the  defend- 
ant still  continued  in  the  sheriff's  custody, 
namely,  before  the  end  of  the  term  next 
after  the  original  arrest.  (R.  H.,  26  G.  3). 
So,  if  the  defendant  be  removed  from  the 
Fleet  by  habeas,  it  would  be  deemed  but 
a  continuance  of  the  same  imprisonment, 
and  the  time  limited  for  declaring  would 
have  been  reckoned  from  the  original  com- 
mitment,  &c.  (Rose  v.  Green,  1  Burr.  439: 
Tidd,  354).  "Where  the  defendant  was  in 
custody  upon  joint  process  against  him 
and  another,  and  the  other  has  not  been 
arrested  ;  as  the  plaintiff"  cannot  declare 
until  the  other  defendant  has  been  brought 
in  or  outlawed,  he  may  obtain  time  ac- 
cordmgly  for  that  purpose,  upon  appli- 
cation to  the  court,  or  to  a  judge  at 
chambers,  upon  shewing  that  he  is  using 
due  diligence  in  proceeding  to  compel  the 
appearance  of,  or  to  outlaw,  the  defend- 
ant, who  is  at  large ;  (Morton  v.  Grey,  9  B. 
&  C.  544  ;  Barnes,  401,  396;  2  Sellon,  30: 
Knight  V.  Parker,  2  W,  Bl.  759)  ;  but 
in  no  other  case  would  the  court  grant  a 
further  time  to  declare  where  the  defend- 
ant was  in  custody.  Where  the  defendant 
is  in  custody  of  the  marshal  on  a  criminal 
account,  he  could  not  have  been  charged 
with  a  declaration  without  leave  of  the 
courtor  a  judge  ;  and  until  that  leave  was 
obtained  he  would  not  be  entitled  to  be 
discharged  for  not  declaring  against  him 
in  due  time.  (Altroffe  v.  Lunn,  9  B.  &  C. 
395). 

(d)  See  Buzzard  v.  Bousfield,  7  Dowl. 
1 ;  4  M.  &  W.  368. 

(e)  It  was  formerly  necessary,  in  the 
Queen's  Bench,  where  the  defendant  was 
in  custody  of  the  sheriff,  &c.,  to  make 
three  copies  of  the  declaration :  one  to  be 
delivered  to  the  defendant,  or  left  for 
him  with  the  gaoler  or  turnkey  ;  another 


to  be  annexed  to  the  original  affidavit  of 
such  delivery,  and  filed  with  the  clerk  of 
the  rules  ;  and  a  third  to  be  annexed  to 
an  office  copy  of  such  affidavit ;  on  which 
latter  copy  a  rule  was  given,  with  the 
clerk  of  the  rules,  for  the  defendant  to 
appear  and  plead  ;  and  in  default  thereof, 
judgment  might  have  been  signed.  (R.  E., 
5  W.  &  M.,  reg.  3,  s.  2,  (6),  Q.  B. :  and  see 
Tidd,  Pract.,  9th  ed.,  344,  5:  Tidd,  New 
Pract.  184).  In  the  Common  Pleas,  the 
production  of  the  copy  of  the  affidavit  to 
the  prothonotary  being  dispensed  with, 
(Imp.  C.  P.,  7th  ed.,  606,  672:  Tidd,  New 
Pract.  1 84),  it  was  only  necessary  to  have 
the  two  copies  of  the  declaration ;  one  to 
be  delivered  to  the  defendant,  or  left  for 
him  with  the  gaoler  or  turnkey,  and  the 
other  to  be  annexed  to  an  affidavit  of  such 
delivery  ;  upon  which  latter  coj^y,  the 
secondary  would  have  given  a  rule  for  the 
defendant  to  appear  and  plead.  And  now, 
by  a  general  rule  of  all  the  courts  (R.  H., 
2  W.  4,  r.  1,  s.  36;  3  B.  &  Ad.  379  ;  8 
Bing.  293 ;  2  C.  &  J.  178)  of  H.  T.,  2  W. 
4,  r.  1,  s.  36,  "  When  the  plaintiff  declares 
against  a  prisoner,  it  shall  not  be  neces- 
sary to  make  more  than  two  copies  of  the 
declaration,  of  which  one  shall  be  served, 
and  another  filed,  with  an  affidavit  of  ser- 
vice; (Append,  to  Tidd's  Sup.  1833,  289, 
290) ;  upon  the  office  copy  of  which  affi- 
davit a  rule  to  plead  may  be  given." 

(/)  According  to  Clementson  v.  William- 
son, (1  Bing.  N.  C.  356  ;  1  Scott,  267,  S.  C  ), 
where  a  prisoner  has  been  served  with  a 
rule  to  plead,  the  notice  to  plead  is  not 
requisite.  The  want  of  a  rule  to  plead  is 
waived  by  the  defendant's  taking  out  a 
summons  for  time  to  plead.  (Nugee  v. 
M'Donell,  3  Dowl.  579). 

(g)  See  4  &  5  W.  &  M.  c.  21 ;  IT.  R. 
I9i.  The  gaoler  or  keeper  must  forthwith 
deliver  the  copy  to  his  prisoner,  under 
pain  of  an  attachment.  (R.  E.,  5  W.  &  M . 
r.  3.  s.  7). 

(//)  Dent  V.  Hallifax,  1  Taunt.  493. 
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l^ooK  rri. 
Part  ii. 


Habeas  where 
Defendant  in 
Prison  of  an- 
other Court. 


Form  of  De- 
elaration. 

"When  in  Cri- 
minal Cus- 
tody. 


service  on  vl  j)ris()ner,  unless,  j)ei'hai)s,  iinder  some  special 
_  agreeniont(i). 

If  the  lU't'endant  l)e  a  prisoner  in  tlie  custody  of  the  warden 
on  ])rocess  issuint^  out  of  the  Queen's  Bench,  or  in  tlie  custody 
of  the  niiirahal  on  ])rocess  issuing  out  of  the  Common  Pleas  or 
Exche<|uer,  it  is,  it  seems,  unnecessary  to  ])ring  him  uj)  hy 
habeas  corpns,  in  order  to  charge  him  with  a  declaration  (^)  ; 
nor  is  it  necessary  where  he  is  in  the  custody  of  the  sheriff  (/). 
The  charging  the  defendant  with  a  declaration  without  a 
habeas  corpus  where  it  is  necessary  does  not  render  the  decla- 
ration a  nullity,  and  it  is  an  irregularity  only,  which  could  ])e 
cured  hy  pleading  thereto  or  the  like('/w). 

As  to'  the  form  of  the  declaration,  it  is  the  same  as  in  ordi- 
nary cases  against  a  defendant  who  is  not  a  prisoner  (w). 

It"  the  defendant  he  in  custody  on  a  criminal  account,  leave 
of  the  court  or  of  a  judge  must  first  he  ohtained,  hefore  he  can 
be  charged  with  a  declaration  or  in  execution  on  a  civil 
action  (o)  (which  rule  includes  prisoners  for  contempts  (/?), 
but  not  persons  in  custody  under  attachments  for  the  non- 
payment of  costs  (q),  or  the  like)  ;  though,  if  he  accept  a  de- 
claration, and  suffer  judgment  to  go  against  him  without  com- 
plaining, he  has  waived  the  advantage  which  he  might  have 
taken  of  the  irregularity,  and  shall  be  bound  by  it  (r).  In  a 
recent  case,  wdiere  one  of  two  defendants  was  in  custody  of  the 
marshal  on  a  criminal  charge,  the  Court  of  Queen's  Bench 
allowed  him  to  be  brought  up  on  a  habeas  corpus  ad  respon- 
dendum, to  be  charged  with  a  declaration  (5).     This  leave  is 


(?)  See  peo-  Patteson,  J.,  in  Spencei-  v. 
Newton,  ]  Nev.  &  P.  827.  It  was  there 
held,  that  appearing  as  an  attorney  before 
a  judge  for  a  prisoner  in  custody  on  a 
capias  ad  respondendum,  does  not  consti- 
tute him  attorney  in  the  suit  so  as  to 
entitle  the  plaintiff"  to  leave  the  declaration 
at  his  office.  In  Price's  Exch.  Pract. 
p.  256,  it  is  said,  that  if  the  defendant  has 
appeared  by  attorney,  the  demand  of  plea 
should  be  made  on  the  attorney. 

{k)  Barnett  v.  Harris,  per  Taunton,  J., 
2  Dowl,  186  :  Millard  v.  Millman,  3  M.  & 
Scott,  63  ;  2  Dowl.  723,  S.  C;  but  see 
Williams  v.  Macgregor,  cor.  Alderson,  B., 
at  chambers,  3rd  December,  1836.  The 
learned  baron  gave  the  following  written 
judgment  in  the  case,  after  having  con- 
ferred with  several  other  judges: — "In 
this  case  it  appears  that  the  defendant 
was  arrested  by  capias  from  the  Exche- 
quer in  the  last  vacation,  and  has  removed 
himself  also,  in  the  course  of  the  vacation, 
by  habeas  corjjus  into  the  custody  of  the 
marshal  of  K.  B,  In  the  course  of  the 
term,  the  plaintiff'  caused  a  declaration  to 
be  delivered,  by  leaving  it  with  the  officer 
of  the  K.  B.,  instead  of  bringing  the  de- 
fendant up  by  habeas  corpus  into  the  Ex- 
chequer, and  there  charging  him  with  a 
declaration.  The  defendant  now  applies 
to  be  discharged,  on  the  ground  that  the 
plaintiff"  has  not  declared  against  him  in 
due  time,  and  contends  that  a  declaration 
so  delivered  is  no  declaration  at  all;  and, 
after  considering  the  case,  I  am  of  opinion, 
that,  according  to  the  practice  of  the  court, 
the  declaration  ought  to  have  been  deli- 
vered to  him  when  brought  up  by  habeas 
corpus  for  that  purpose.  The  2  W.  4, 
c.  39,  s.  8,  does  not  apply  to  cases  like  the 
present,  in  which  a  defendant  is  in  cus- 


tody of  another  court,  and  not  that  out 
of  which  process  issues.  But  here  the 
defendant  has  pleaded  to  the  declaration. 

1  think,  after  that,  he  cannot  be  allowed 
to  treat  the  declaration  as  a  nullity.  I 
therefore,  on  this  latter  ground,  discharge 
the  summons."  See  the  prior  cases  of 
Sherson  v.  Hughes,  5  T.  R.  35  :  Filkes  v. 
Allen,  2  Str.  1153  :  see  also  the  jxjint  well 
investigated  by  Mr.  Lush,  in  his  Treatise 
on  the  New  Imprisonment  Act,  p.  13» 
&c.,  and  from  which  it  may  be  collected 
that  there  is  no  reason  for  having  the 
habeas. 

(/)  4  &  5  W.  &M.  c.  21.  Before  that 
act  the  habeas  was  necessary  in  this  case. 

(m)  See  Williams  v.  Macg)-egor,  supra. 

{n)  See  the  former  Practice,  R.  M.,  3 
W.  4,  r.  15  :  and  see  4  &  5  W.  &  M.  c.  21. 

(o)  Crackall  v.  Thomson,  1  Salk.  354  : 
Ramsden  v.  Mackdonald,  1  Wils.  217  ;  1 
W.  Bl.  30,  nrnn.  Ramsay  v.  M' Donald,  S.  C: 
Coppin  V.  Gunnell,  2  L.  Raym.  1572  ;  2 

Str.  873,  S.  C;  Goodman  v. ,  1  Dowl. 

128  :  Altroffe  v.  L,unn,  9  B.  &  C.  375: 
Tidd,  9th  ed.,  345.  According  to  the  re- 
cent case  of  Grainger  v.  Moore,  (5  Dowl. 
456  ;  1  Murphy  &  H.  20,  S.  C),  it  was  not 
necessary  to  obtain  the  leave  of  the  court 
or  a  judge  to  charge  the  defendant  in  cus- 
tody of  the  she^-iff  on  a  criminal  account 
with  a  writ  of  capias,  issued  under  the 

2  W.  4,  c.  39. 
(p)  Pletwood  v.  Turty,  Prac.  Reg.  325 : 

Allgood  V.  Howard,  Cas.  Pr.  C.  P.  27. 

iq)  Bonafous  v.  Schoole,  4  T.  R.  316. 

(>•)  Pepper  v.  Bawden,  Cas.  Pr.  C.  P.  31 : 
and  see  Rose  v.  Christfield,  1  T.  R.  591 : 
Williams  v.  Scudamore,  1  Chit.  Rep.  386  : 
Tidd,  Prac.,  9th  ed.,  345. 

(s)  Ess  (or  Williams)  v.  Smith,  3  Tyr. 
Rep.  363  ;  1  Dowl.  703,  S.  C. 
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sually  given,  if  it  be  not  inconsistent  with  the  terms  of  a  Chap.  iv. 
^nditional  pardon  already  granted  to  the  prisoner  (w),  or  the  ^^^'^-  ^' 
ke,  and  particularly  where  the  party  is  in  prison  for  safe 
iistody  only,  and  not  for  punishment.  If  the  prisoner  be  in 
iistody  on  a  criminal  account  in  any  other  than  the  prison  of 
le  court  or  sheriff,  he  cannot  be  charged  with  a  civil  action 
t  all  ;  and,  therefore,  a  prisoner  under  criminal  process  in 
Fewgate,  or  the  house  of  correction,  or  other  such  gaols,  can- 
ot  be  brought  up  by  habeas  corpus  for  the  purpose  of  being 
liarged  in  the  custody  of  the  marshal  in  a  civil  action,  and 
3-committed  to  his  former  custody  so  charged  (^).  If  the  de- 
mdant  be  a  prisoner  in  custody  on  a  criminal  account,  in  any 
ther  custody  save  that  of  the  sheriff  or  warden,  the  Court  of 
!ommon  Pleas  or  Exchequer  have  no  authority  to  have  him 
rought  up  to  charge  him  with  a  civil  action,  for  it  cannot 
liange  the  custody,  and  then  commit  the  defendant  again 
pon  criminal  matter,  like  the  Court  of  Queen's  Bench,  which 
5  a  court  of  criminal  jurisdiction  (j/).  And  the  Court  of  Ex- 
hequer  in  a  late  case  refused  an  habeas  corpus  to  charge  in 
xecution  a  defendant  in  custody  under  an  order  of  the  lords 
f  the  Admiralty  (0). 

It  may   be   here   added,    that   when   the  defendant  is   in  Service  of 
ustody,  all  papers,  notices,   &c.,  which  do   not   ordinarily  ^o^'^^^'  ^^' 
equire  personal  service,   may  be  delivered  for  him  to   the 
arnkey  of  the  prison  (a).     As  to  the  delivery  to  his  attorney, 
Be  ante,  853. 

Plea.~]  By  R.  T.,  8  W.  4,  "  in  all  actions  against  prisoners  in  Plea, 
he  custody  of  the  marshal  or  warden,  or  of  the  sheriff,  the  de- 
'endant  shall  plead  to  the  declaration  at  the  same  time,  in  the 
ame  manner,  and  under  the  same  rules,  as  in  actions  agahist 
'efendants  who  are  not  in  custody.^"*  And  see  the  practice.  Vol.  I. 
52  to  194.  As  to  the  service  of  the  rule  to  plead,  see  ante, 
53. 

Proceeding  to  Trial  or  final  Judgment.']  By  a  general  i*ule  Proceeding  to 
f  all  the  courts  of  H.  T.,  2  W.  4,  reg.  1,  s.  85  {b),  "  the  plain-  J^T^eiS"^^ 
iff  shall  proceed  to  trial,  or  final  judgment,  against  a  prisoner 
within  three  terms  inclusive  after  declaration,  and  shall  cause 
he  defendant  to  be  charged  in  execution  within  two  terms 
jiclusive  after  such  trial  or  judgment ;  of  which  the  term  in 
ir  after  which  the  trial  was  had  shall  be  reckoned  one."  Also 
1  cases  where  the  defendant  is  not  a  prisoner  at  the  time  of 
eclaring,  if  he  afterward  be  rendered  in  discharge  of  his  bail, 
len  the  plaintiff  must  proceed  to  trial  or  final  judgment 
against  him  within  three  terms  after  such  render  and  notice 
lereof  given,  the  term  of  the  notice  and  render  being  deemed 
ae;  otherwise  the  defendant  shall  be  discharged   by  super- 

deas(c). 

If  the  declaration  be  delivered  or  the  render  made  in  vaca- 

(m)  Post.  61 :   Foxworthy's  cage,  2  L.  c.  81,  S.  C. 

lym.  848  ;   7  Mod.  153  ;   2  Salk.  500,        (2)  Jones  v.  Danvers,  7  Dowl.  394  ;  5  M. 

C.  &  \V.  234   S.  C. 

(a?)  Guthrie  v.  Fo7-d,  4  D.  &  R.  271  :        (a)'  Whitehead  V.  Barber,  1  Str.  248. 
nb.,  overruling  Morland  v.  Weston,  3  Id.        \b)  See  the  former  practice,  Tidd,  New 

and  see  Brandon  v.  Davis,  9  East,  Pract.  189. 

(c)  R.  H.,  26  G.  3 :    T.,  2  G.  1,  Q.  B.  : 

(1^)  Walsh  V.  Davies,  2  New  Rep.  245:  see  4  T.  R.  664,  Q.B. :  R.E.,  8  G.  1,  C.  P. 
eeman  v.  Weston,  1  Bing.  221 ;  8  Moore, 
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Book  hi.  tion^  the  })reccding  term  would  not,  it  is  apprehended,  he 
*^^^  "•  reckoned  as  one  of  the  three  tern)s(«).  Jf  the  plaintiff's  not 
havinu;  ])r()ceeded  in  the  time  ahove  limited  have  arisen  from 
the  default  of  the  court,  as  hy  the  court's  deferring  to  give  judg- 
ment on  a  demurrer(/),  or  from  the  default  of  the  defendant, 
by  his  neglecting  to  plead  in  time  or  the  like — or,  from  the 
assizes  at  which  the  cause  was  to  he  tried  not  occurring  within 
the  time  limited  for  the  plaintiff's  proceeding  to  trial  (/);  in 
these  and  the  like  cases  the  delay  may  he  excused,  and  a  super- 
sedeas will  not  be  granted.  So,  if  the  plaintiff'  gives  notice  of 
trial,  and  sets  down  his  cause  in  the  third  term  inclusive  after 
declaration,  he  has  complied  sufficiently  with  the  rule;  for 
the  delay  would  be  the  act  of  the  court,  and  not  of  the  plain- 
tiff"(^);  but  it  would  be  otherwise,  perhaps,  if  in  such  a  case 
the  plaintiff  countermanded  the  notice  of  trial,  and  the  cause 
were  not  tried  until  after  the  term.  So,  if  the  defendant  de- 
mur to  plaintiff's  pleadings,  and  there  are  issues  in  fact  be- 
sides, the  plaintiff"  will  not  be  bound  to  proceed  within  the 
time  limited  by  the  rule  (A). 
"Final  Judg-  The  term  "  final  judgment,"  mentioned  in  the  rule,  means 
ment,"  what.  ^  filial  judgment  without  a  trial,  as  a  judgment  by  default,  on 
demurrer  or  on  an  issue  upon  nul  tiel  record,  and  not  a  judg- 
ment after  verdict («').  And  where  two  prisoners  were  sued 
jointly,  and  one  of  them  pleaded  to  issue,  and  the  other  al- 
lowed judgment  to  go  by  default,  and  the  jury  who  tried  the 
issue  against  the  one  assessed  the  damages  against  the  other : 
the  court  held  it  sufficient  that  the  plaintiff  had  proceeded  to 
trial  against  the  one  who  pleaded  to  issue  within  the  three 
terms,  although  he  had  not  proceeded  to  final  judgment 
against  the  other  within  that  time(^).  So,  where  a  prisoner, 
after  being  charged  with  a  declaration  in  Trinity  term,  1819, 
absconded  in  the  long  vacation,  and  did  not  return  into  cus- 
tody until  Hilary  term,  1820,  the  Court  of  Common  Pleas 
refused  to  discharge  him,  although  the  plaintiff  had  not  pro- 
ceeded to  judgment  against  him  within  Hilary  term :  the 
court  saying,  that  the  object  of  the  practice  as  to  supersedeas 
is,  to  prevent  defendant  from  being  imprisoned  longer  than  ij 
necessary  to  enable  the  plaintiff  to  proceed  in  the  action ;  and 
here  the  defendant  could  not  complain  of  the  laches  of  tht 
plaintiff  whilst  he  was  not  actually  in  custody  (^). 

The  plaintiff  may  also  be  excused  from  proceeding  withii 
the  time  above  limited  by  the  defendant's  entering  into  som< 
negotiation  with  him,  or  by  the  defendant's  estate  being  veste( 
in  the  provisional  assignee  of  the  Insolvent  Court,  on  his  appli 
cation  for  his  discharge  under  the  Insolvent  Act,  as  notice( 
post,  864. 

Issue,  &c.  Issue,  &^c.~]  The  issue,  notice  of  trial,  or  inquiry,  is  made  u] 

as  in  ordinary  cases,  and  delivered  to  the  turnkey  for  th 
defendant,  or  to  the  defendant  himself,  if  he  have  appeared  i: 
person  (w). 

.    (e)  See  T^omv.  Le«//e,  3Nev.  &P,305:        (t)  See  Heaton  v.  Whittaker,  4  Eas 

Colbron  v.  Hall,  5  Dowl,  534  :    Watson  v.  349. 

Dove,  2  M.  &  W.  386  :  see  Heaton  v,  Whit-        (k)  Wriglesworfh  v.  Wright,   13  Eas 

taker,  4  East,  349.  167. 

{/)  Huggins  V.  Bambridge,  Barnes,  383.        (/)  Grimes  v.  Joseph,   2  B.  &  B.  35  ; 

[g]  Myers  v.  Cooper;  2  Dowl.  423.  Moore,  380,  S.  C. 

(h)  Ferguson  v.  UArcyMahon,  2  Jurist,        (m)  Whitehead  v.  Barber,  1  Str.  248. 
820,  Q.  B.,  Bail  Court. 
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Execution  against.']  By  rule  of  all  the  courts  of  ^.  71,  2  W.  4,    Chap.  iv. 

\  85,  after  ordering  that  the  plaintiff  shall  proceed  to  trial  or ^^^^'  ^' 

inal  judgment  against  a  prisoner  within  three  terms  after  de-  Execution 
jlaration,  as  above  mentioned,  it  is  ordered  that  he  "  shall  *s*^"^*- 
rause  the  defendant  to  be  charged  in  execution  within  two 
;erms  inclusive  after  such  trial  or  judgment,  of  which  the  term 
n  or  after  which  the  trial  was  had  shall  be  reckoned  one."  A 
inal  judgment  is  complete  at  the  time  of  signing  it,  without 
sarrying  in  the  roll(^^).  If  the  judgment  be  signed  in  term,  the 
jlaintiff  has  only  the  following  term  to  charge  the  defendant 
n  execution ;  but  if  in  vacation,  he  has  the  two  following 
erms  allowed  him  for  that  purpose,  the  doctrine  of  relation  to 
lie  preceding  term  being  now  put  an  end  to  by  the  rule  of 
^.  T.,  4  TV.  4(o).  The  same  principle  would,  perhaps,  be  held 
ipplicable  as  to  the  charging  the  defendant  in  execution  after  a 
rial.  Bringing  an  action  on  the  judgment  within  the  two  terms 
s  not  equivalent  to  charging  the  defendant  in  execution  (/?). 

The  above  rule  oi' H,  T.,  4  IV.  4,  does  not,  it  will  be  seen,  apply  Where  Defen- 
n  its  terms  to  the  case  of  a  defendant  becoming  a  prisoner  by  a  ^^^^  surren- 
lurrender  after  trial  or  final  judgment ;  but  by  rules  of  court 
previous  to  that  rule,  in  case  of  a  surrender  in  discharge  of 
jail  after  trial  had  or  final  judgment,  the  plaintiff  shall  cause  the 
iefendant  to  be  charged  in  execution  within  two  terms  next 
ifter  such  surrender,  and  the  notice  thereof,  of  which  two 
;erms,  the  term  wherein  such  surrender  shall  be  made  shall 
be  taken  to  be  one(q).  A  render  in  vacation  after  trial  had 
)r  judgment  signed  in  ter7n,  is,  it  seems,  to  be  considered  as  a 
render  of  the  preceding  term ;  but  if  the  trial  were  had  or 
judgment  signed  in  vacation,  and  the  render  made  in  the  same 
racation,  then  it  would  be  a  render  as  of  the  succeeding  term  (r). 
Ihe  fact  of  the  defendant  being  in  the  meantime  removed  by 
habeas  to  the  prison  of  another  court  in  a  civil  suit  makes  no 
iifference(5). 

If  the  defendant  hinder  the  plaintiff  from  proceeding  by  Where  Plain- 
pringing  a  writ  of  error  or  obtaining  an  injunction,  the  plain-  b^wriToF^ 
iiff  will  not  be  entitled  to  charge  him  in  execution  within  the  Error,  in 
ime  above  limited,  and  consequently  the  defendant  will  not  Junction,  &c. 
DC  entitled  to  a  supersedeas,  if  the  plaintiff  proceed  in  due 
jime  after  the  writ  of  error  has  been  determined,  or  the  in- 
unction dissolved  {t).     Or  if  one  of  several  defendants  bring  a 
vrit  of  error,  the  plaintiff"  is  not  bound  to  proceed  against  the 
tthers  until  the  time  limited  after  the  writ  of  error  has  been 
letermined  (u).     So,  where  the  assignees  of  a  bankrupt  were 
)revented  from  charging  the  defendant  in  execution  by  a  plea 
)ut  in  by  him  to  their  scire  facias,  the  court  refused  a  super- 

(n)  Colbrm  v.  Hall,  5  Dowl.  534.  El.  861,  5.  C),  is  an  authority  against  the 

(o)  Colbron  v.  Hall,  5  Dowl.  .'534:  and  position  in  the  text;  but  that  case  may 

le  Watson  v.  Dore,  2  M.  &  W.  386.  be  said  to  have  been  overruled  by  that  of 

Ip)  Childsv.  Prot^.se,  Willes,  531;  Barnes,  Thorn  v.  Leslie.   Baxter  v.  Bailey,  (3  M.  & 

30,  S.  C  ;   Maud  v.  Bmnthwaite,  2  Str.  W.  415);  Foulkes  v.  Burgess,  (6  Dowl.  109), 

13  :  Pierson  v.  Goodwin,  1  B.  &  P.  361.  decided  by  the  Exchequer,  are  also  against 

{q)  R.  H.,  26  G.  3.  Q.  B. :  R.  E.,  8  G.  1,  the  position ;   but  those  decisions  were 

,  P.:  and  R.  T.,  26  &  27  G.  2,  Exch. :  founded  on  that  of  Borer  v.  Baker. 
M.  &  W.  416.  (s)  Morris  v.  Magrath,  3  B.  &  B.  301. 

(r)  Thorn  v.  Leslie,  3  Nev.  &  P.  305 :         (t)  See  Garrett  v.  Mantell,  2  Wils.  380  : 

olbron  v.  Hall,  5  Dowl.  534 :    Smith  v.  Laroche    v.    Wasborough,    2   T.  R.  737  : 

■ff-'enjs,  6  T.  R.  776:  Neill  v.  Loveless,  3  Maitland  v.  Mazaredo,  6  M.  &  Sel.  139 : 

core,  8  ;  8  Taunt.  674,  S.  C.     The  case  Stonehurst  v,  Ramsden,  ]  B.  &  Aid.  676. 
Borer  v.  Baker,  (2  Dowl.  608;  1  A.  &        (m)  Laroche  v.  Wasborough,  2  T.  R.  737- 
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"Where  De- 
fendant takes 
Benefit  of 
Insolvent  Act. 


How  charged 
in  Execution 
when  in  Cus- 
tody of  the 
Sheriff. 


When  in  Cus- 
tody at  Suit 
of  Plaintiff. 


se(Ieas{v).  Where  tlie  defendjint,  after  rendering  in  discharge 
of  his  l)ail  in  an  action  in  the  Common  Pleas,  was  committed 
to  criminal  custody  for  a  misdemeanour  and  so  continued, 
that  court  ivfused  a  supersedeas  for  not  diarging  him  in  exe- 
cution in  (hie  time,  as  they  had  no  juiisdiction  to  lemove  him 
hy  habeas  from  tlie  criminal  custody  in  which  he  then  was(:»). 

The  plaintiff  may  also  he  excused  from  proceeding  to  exe- 
cution within  the  time  above  limited  hy  the  defendant's  enter- 
ing into  some  negotiation  with  him,  or  hy  the  defendant's 
estate  being  vested  in  the  provisional  assignee  of  the  Insolvent 
Court,  on  his  application  to  be  discharged  under  the  Insolvent 
Act,  as  noticed  post^  8G4. 

When  the  defendant  is  in  custody  of  the  sheriff,  the  mode  of 
charging  the  defendant  in  execution  is  by  lodging  a  ca.  sa.  vnth 
the  sheriff  of  the  county  in  whose  custody  the  defendant  is,  as  in 
ordinary  cases,  and  obtaining  a  warrant  thereon  directed  to  tlie 
gaoler  or  officer  who  has  him  (j/)  in  custody.  The  charging  in  exe- 
cution is  then  complete;  and  although  the  defendant  should  be 
afterwards  removed  into  the  custody  of  the  marshal  or  warden, 
it  is  not  necessary  for  the  plaintiff'  to  take  any  other  steps  to 
charge  the  marshal  or  warden  with  his  custody  (s^).  If  the  de- 
fendant be  in  custody  in  the  country,  it  will  suffice  to  deliver 
the  ca.  sa.  to  the  sheriff's  agent  in  town;  and  in  a  case  where 
it  was  so  delivered  within  the  two  terms,  although  it  did  not 
actually  reach  the  gaoler,  in  whose  custody  the  defendant  was, 
until  after  that  time,  it  was  held  that  the  defendant  was 
properly  charged  in  execution  (a).  Where  the  defendant 
was  in  the  county  gaol,  and  a  ca.  sa.  against  him,  at  the 
suit  of  the  sheriff,  directed  to  the  coroner,  was  handed  by 
the  coroner  to  the  gaoler,  this  was  held  to  be  a  sufficient 
charging  of  the  defendant  in  execution  (J).  The  plaintifl 
might  remove  the  defendant  from  the  sheriff's  custody  into 
the  custody  of  the  marshal,  by  a  writ  of  habeas  corpus  cwj 
satisfaciendum,  and  there  charge  him  in  execution.  It  is, 
however,  wholly  in  the  discretion  of  the  court  to  grant  sucl 
writ,  and  in  most  cases  it  would  be  refused  as  unnecessary 
and  oppressive  (c). 

When  the  defendant  is  in  the  custody  of  the  marshal,  at  th( 
suit  of  the  same  plaintiff(df),  the  mode  of  charging  him  in  ex- 
ecution is  thus  : — Get  a  side-bar  rule  from  one  of  the  masters 
requiring  the  marshal  to  acknowledge  the  defendant  in  his  cus 
todyie)  ;  take  the  rule  to  the  marshaVs  office,  and  he  will  writ 


{v)  Bibbins  v.  Mantell,  2  Wils.  378. 

(x)  Freeman  v.  Weston,  1  Bing.  221:  and 
see  Altroffev.  Lunn,  9  B.  &  Cres.  395  :  see 
Bonafous  v.  Schoole,  4  T.  R.  316 ;  shewing 
that  a  defendant  in  custody  on  an  attach- 
ment for  non-payment  of  costs  may  be 
charged  in  execution. 

(?y)  From  the  case  of  Poole  v.  Ck)ok, 
(Barnes,  389),  it  would  seem,  that,  to  ren- 
der the  charging  in  execution  complete, 
a  warrant  should  also  be  obtained,  and 
lodged  with  the  gaoler  of  the  prison  in 
which  the  defendant  is  detained  in  cus- 
tody ;  (and  see  Astley  v.  Goodyet-,  2  Dowl. 
619)  ;  but,  according  to  Tidd,  9th  ed-, 
363:  2  Lee,  Diet.  11)75:  Owen  v.  Owen, 
2  B.  &  Ad.  805 ;  1  Dowi.  385,  S.  C. ;  Leach 
V.  Johnson,  Id.  384  ;  it  seems  the  delivery 
of  the  ca.  sa.  to  the  sheriff  in  whose  cus- 


tody the  defendant  is,  is  sufficient.    (St 
queere). 

(s)  Searl  v.  Johnson,  1  Dowl.  384 
Deemer  v,  Brooker,  3  Dowl.  576  ;  1  H. « 
W.  206,  S.  C. 

(a)  Williams  v.  Waring,  2  C,  M.  8f  I 
3.54  ;  4  Dowl.  200;  1  Gale,  268.  S.  C. 

(6)  Bastard  or  Burston  v.  Trutch,  3  / 
&  E.  451  ;  5  Nev.  &  M.  109;  4  Dowl.  ( 
1  H.  &  W.  321,  S.  C 

(c)  See  Williams  v.  Jones,  2  C.  &  J.  61 

id)  "  The  proceeding  by  side-bar  ru 
does  not  operate  to  charge  a  prisoner 
execution,  unless  he  be  at  the  time  in  ci' 
tody  in  the  particular  suit."  (See  per Lo 
Denman,  C.  J.,  in  Furnival  v.  Stringer, 
Nev.  &  M.  60). 

(e)  See  the  form,  Chit.  Forms,  501. 
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s  acknowledgment  on  it;  pat/  Mm  his  fee.  Next  maTce  out  a  chap.  iv. 
)mmittitur  piece  on  a  plain  piece  of  parchment  (/),  and  file  it  ^^^'^'  ^' 
ith  one  of  the  masters  who  acts  as  clerk  of  the  judgments.  And 
',stlt/y  (although  not  essentially  necessary)  (g),  enter  the  com-- 
littitur  in  the  marshal's  book,  which  is  kept  in  the  judgment 
fice  ;  you  will  see  the  form  of  the  entry  there.  The  marshal's 
3knowledgment  must  be  of  the  same  term  the  defendant  is 
tiarged  in  execution,  and  not  of  a  preceding  term,  otherwise 
le  defendant  will  he  entitled  to  a  supersedeas  (h).  If  the 
mimittitur  be  erroneous,  the  plaintiff  must  give  the  defendant 
otice  of  his  having  abandoned  it,  before  he  can  enter  a  second, 
ictifying  the  mistake  (z).  Formerly,  in  order  to  charge  the 
efendant  in  execution,  in  the  Queen's  Bench,  it  was  necessary 
)  enter  the  proceedings  of  record,  and  to  docket  and  file  the 
idgment  roll  :  but  by  the  rule  of  H,  7\,  2  W,  4,  r,  95,  "  in 
rder  to  charge  a  defendant  in  execution,  it  shall  not  be 
ecessary  that  the  proceedings  be  entered  of  record"(/(;). 

When  the  defendant  is  in  custody  of  the  marshal  at  the  suit  How  when 
f  a  third  person,  and  not  of  the  plaintiff,  the  mode  of  charg-  s"ui^"onhijd' 
ig  him  in  execution  is,  to  sue  out  a  writ  of  habeas  corpus  ad  Person, 
itisfaciendum,  as  directed  post.  Book  IV,  Part  I.  Ch.  3,  and 
ring  the  defendant  into  open  court  thereon,  in  order  to  charge 
im  in  execution  ;  and  the  defendant  being  brought  into  court  in 
ustody  of  the  tipstaff,  will  be  charged  in  execution  (I).     It  is 
sual  to  give  a  brief  to  counsel  to  mote  that  the  defendant  may  be 
9  charged,     A  plaintiff  in  prison  at  the  suit  of  a  third  person 
lay  be  charged  in  execution  by  this  proceeding,  by  habeas,  for 
lie  costs  of  a  nonsuit,  and  the  defendant  is  not  compelled  to 
esort  to  an  action  to  recover  them(m). 

Where  the  defendant  is  in  custody  of  the  marshal,  charged  When  in  Cus- 
dth  an  execution  in  the  Common  Pleas  or  Exchequer,  the  ^^^^^  and*^'^' 
lode  of  charging  him  in  execution  is  by  means  of  this  w^rit  of  Execution  in 
abeas,  by  which  he  should  be  brought  up  to  the  court  in  ^eqiier  ^^ 
»^hich   the  action  is  pending,  and  there  be  charged  in  exe- 
ution. 

I  When  the  defendant  is  in  custody  of  the  warden,  the  plain-  Whenm  Cus- 
ff  must,  in  the  same  manner  as  noticed  in  the  preceding  ^^^^j^^ 
ases,  have  him  brought  up  by  habeas,  to  have  him  charged  in 
scecution. 

When  the  defendant  is  in  custody  on  a  criminal  account,  in  Criminal 

ave  of  the  court  or  a  judge  is  necessary  before  he  can  be  ^"^t^^y- 
larged  in  execution  in  a  civil  action.  (See  ante,  854). 

As  to   a  fieri  facias  against  a  prisoner,  see  ante.    Vol.  I.  Fi.  Fa. 

5  As  to  the  effect  of  the  death  of  a  prisoner  in  execution,  see  Death  of 
nte,  Vol.  L  p.  ^54:.  P"^°""^- 

Other  Proceedings  against  Prisoners.']  As  to  an  attachment  other  Pro- 

(/)  See  the  form,  Chit.  Forms,  502.  Cres.  342 :  Fotterel  v.  Philbt/,  3  Burr.  1841. 

ig)  MS.,  East,  1819.  See  the  form  of  the  entry  of  the  committi- 

\[h)  Fisher  v.  Stanhope,  1  T.  R.  464.  tu7-  on  the  roll.  Chit.  Forms,  502. 

H)  Topping  V.  Rt/an,  1  T.  R.  227 :  Cun-  (I)  See  Tidd,  9th  ed.,  364:  and  per  Lord 

\igham  V.  Cohen,  10  East,  46.  Denman,  C.  J.,  in  Smith  v.  Sandt/s,  5  Nev. 

\k)  See  Deemer  v.  Brooker,  3  Dowl.  576;  &  M.  60  ;  1  H.  &  W.  377,  S.  C. 

H,  &  W.  206,  S.  C:    Tidd,  New  Pract.  (m)  Furnival  v.  Stringer,  3  Bing.  N.  C. 

1) :  Imp.  K  B.,  10th  ed.,  619:  Tidd,  9th  96  ;  5  Dowl.  195,  S.  C. 

.,  363  ;    Pwden  v.  Brockridge,  2  B.  & 
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1 .  Rules  and  Regulations  of  (he 

Prison. 
The  Rules  generally,  860, 
Day  Rules,  862. 
Subsistence  and  Treatment  of 

Prisoners,  id. 

2.  Discharge    qf  a   Prisoner  l>y 

Supersedeas. 
In  what  cases,  864. 
List  of  Prisoners  supersede- 

able,  8fc,,  865. 
How   Supersedeas  obtained, 

8fc.,  866. 


The  effect  of  it,  868. 
Discharge  of  a  Prisoner  under 
the  Insolvent  Acts. 
Proceedings  under  stat.  48  G. 

3,  c.  123,  s.  1,  868. 
Proceedings  under  the  Lords* 

Act,  871. 
Subsequent  Proceedings  a- 
gainst  Insolvents  discharg- 
ed under  the  Lords'  Act, 
id. 
Discharge  of  Prisoners  by  other 
means,  id. 


1.  Jlules  and  Regulations  of  the  Prison. 

The  Rules  generally^  It  may,  perhaps,  be  necessary  to  pre- 
mise, that  in  the  prison  of  the  Queen's  Bench,  which  is  more  i 
immediately  the  prison  of  the  Court  of  Queen's  Bench,  and 
also  in  the  prison  of  the  Fleet,  which  is  more  immediately 
the  prison  of  the  Court  of  Common  Pleas  and  of  the  Court  of 
Exchequer,  prisoners  charged  with  civil  actions  merely  (?^), 
may  have  the  benefit  of  the  rules  of  the  prison,  upon  entering 
into  a  bond  with,  two  sufficient  sureties,  as  a  security  to  the 
marshal  or  warden  against  escape,  and  upon  paying  the  mar- 
shal or  warden  a  certain  per-centage  upon  the  amount  of  the 
debts  for  which  they  are  detained (o).  These  rules  are  certain 
limits  beyond  the  walls  of  the  prison,  within  which  prisoners 
who  have  found  sureties,  &c.,  as  above  mentioned,  may  have 
leave  to  reside.  A  prisoner  in  custody  for  a  contempt,  is  not, 
generally  speaking,  entitled  to  the  benefit  of  them(/>). 

The  rules  of  the  Queen's  Bench  extend  from  Great  Cumher- 
courty  in  the  parish  of  St.  George  the  Martyr y  in  the  county  of 
Surrey,  along  the  north  side  of  Great  Suffolk-street y  as  far  as 
the  Star  Brewhouse;  and  from  thence  along  the  north-west 
side  of  Gilberf  s-lane  to  the  Blackfriars-roady  and  across  the 
said  road  along  the  north-west  side  of  Webber-street y  to  the 
Half-way  House;  and  from  thence  along  the  western  side  of 
Barron^ s-huildingSy  and  St.  George^s-row  to  the  Westminster-. 
road;  and  then  across  the  said  road,  and  along  the  western 
side  of  St.  George's  Molly  and  from  the  pastry-cook's  at  the 
west  end  thereof,  directly  across  to  the  lamp-post  on  the  foot- 

(n)  See  Jones's  case,  2  Str.  817:    R.  v.        (o)  See  R.  H.,  2  &  3  G.  4,  r.  2:   5  B.  & 
Buckland,  1  Id.  413  ;  R.  v.  Bailey,  9  B.  &    Aid.  560. 
C.  67.  ip)  Hall  V.  Arnold,  2  D.  &  R.  709. 
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path  near  the  watch-house  facing  the  Dog  and  Duck,  and  along  Chap.  iv. 
the  said  foot-path  from  the  said  lamp-post,  to  another  lamp-  ^^^'^'  ^- 
post  on  the  eastern  side  of  the  said  road  facing  Hay's  Nursery; 
and  then  along  the  whole  of  the  said  road  leading  by  Prospect- 
place  to  the  Elephant  and  Castle;  and  from  thence  along  the 
eastern  side  of  Newington  Causeway  to  Great  Cumber-court 
aforesaid  (q).  The  following  places,  however,  within  the 
above  limits,  are  excepted ;  namely,  "  all  taverns,  victualling- 
houses,  alehouses,  wine  vaults,  houses  or  places  licensed  to 
sell  gin  or  other  spirituous  liquors,  and  all  places  licensed  for 
public  entertainment.  (Ibid.)  By  a  subsequent  rule  of  i^.  T., 
8G  G.  3,  the  parish  church  of  St.  George  the  Martyr,  within  the 
borough  of  Southwark,  and  the  adjoining  church-yard,  are  to 
be  deemed  within  the  rules.  And  by  the  above  rule,  E.,  35 
G,  3,  it  is  also  ordered,  that  the  rules  shall  include  "  the  house 
of  correction  for  the  county  of  Surrey,  the  new  gaol,  South- 
wark, and  the  gaol  then  building  for  the  county  of  Surrey,  and 
the  highways  (exclusive  of  the  houses  on  each  side  thereof) 
leading  from  the  King's  Bench  prison  to  the  said  gaols  respec- 
tively." 

The  rules  of  the  Fleet  are  comprised  within  the  following  Extent  of 
bounds :  that  is  to  say,  from  the  gate  of  the  said  prison  in  Far-  pi^  °^  '^^ 
ringdon-street,  southwards  along  the  east  side  of  that  street  and 
Bridge-street  to  the  end  of  Chatham-place;  then  crossing  the 
road,  returning  northward  along  Chatham-place  to  William- 
street;  and  westward  along  William-street,  northward  along 
Water-street,  and  westward  along  Crown-court;  northward 
up  Dorset-street,  along  Salisbury-square  and  Salisbury -court, 
to  Fleet-street;  along  Fleet-street,  from  Salisbury-court  and 
Shoe-lane  to  the  end  of  Ludgate-hill  and  Bridge-street,  includ- 
ing both  sides  of  the  way  in  each  of  the  said  streets,  places, 
courts,  and  squares,  except  Farringdon-street ;  and  from  the 
said  gate  northward,  along  the  east  side  of  Farringdon-street 
to  Fleet-lane;  up  Fleet-lane  eastward  to  the  Old  Bailey ;  along 
the  Old  Bailey  southward  to  Ludgate-hill;  up  Ludgate-hill, 
and  Ludgate-street,  to  the  eastward  to  St.  PauVs  Church-yard, 
and  from  thence  westward,  down  Ludgate-street  and  Ludgate- 
hill,  to  the  corner  of  Bridge-street,  including  both  sides  of 
the  way  along  the  streets,  lanes,  and  places  last  mentioned, 
and  including  the  two  churches  of  St.  Bride,  Fleet-street,  and 
St.  Martin,  Ludgate,  and  the  several  houses  in  the  streets, 
lanes,  courts,  alleys,  and  places,  and  boundaries  before  de- 
scribed, except  Ave  Maria-lane,  Creed-lane,  and  Blackfriars 
Gateway  on  Ludgate-hill,  which  said  houses  and  gateway  shall 
not  be  deemed  any  part  of  the  said  rules  (r). 

These  rules,  both  of  the  Queen's  Bench  prison  and  of  the  Rules  consi- 
Fleet,  are  considered  to  all  intents  as  the  prison  itself;  and  if  ^|^?ji  ^|,  p^''* 
the  prisoner  break  them,  that  is,  if  he  go  beyond  the  limits 
above  described,  the  marshal  or  warden  is  answerable  to  the 
plaintiff  as  for  an  escape,  in  precisely  the  same  manner  as  if 
the  defendant  had  escaped  from  the  prison ;  and  the  prisoner 
is  thereby  not  only  deprived  of  the  privilege  of  residing  within 
the  rules  in  future,  (unless  the  court  upon  application  shall 
I 

(q)  R.  E.,  35  G.  3.  (r)  R.  E.,  5  G.  4. 
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otherwise  order)  (r),  hut  also,  it  seems,  from  a  case  lately 
tried  at  the  Surrey  assi/es,  is  liahle  to  an  indictment  {is  for  a 
hreach  of  i)rison  (.v).  See  as  to  escape,  where  the  jirisoner  is 
in  custody  u])()n  mesne  })rocess,  Vol.  I.  54.S;  and  wliere  the 
prisoner  is  in  custody  in  execution.  Vol.  I.  452.  See  as  to  the 
action  against  the  marshal,  ante,  849. 

Day  Rules.']  Besides  the  liberty  of  residing  within  the  rules' 
above  mentioned,  the  prisoner  may  in  term  time  have  a  da^  ride, 
(that  is,  a  ])ermission  from  the  court  to  go  out  of  tlie  ])rison 
or  beyond  the  rules  of  the  prison,  for  the  purpose  of  transact- 
ing his  business),  upon  application  to  the  marshal  or  warden, 
according  to  whose  custody  the  prisoner  is  in,  and  signing  a 
petition  to  the  court  {t)  for  that  purpose  (w),  and  upon  paying 
some  trifling  fee  to  the  clerk  of  the  day  rules.  The  petition 
is  afterwards  read  in  court,  and  the  prayer  of  it  granted  of 
course;  but  the  rule  (that  is,  a  certificate  of  the  court's  hav- 
ing granted  the  prisoner  a  day  rule,  and  which  serves  as  pro- 
tection to  him  from  arrest,  &c.)  is  in  fact  given  to  the  pri- 
soner in  the  morning,  and  probabl}^  before  the  petition  is  even 
presented ;  for  it  has  been  holden,  that  where  the  court  grants 
the  prayer  of  the  petition,  it  has  a  retrospective  effect,  and 
warrants  the  day  rules  given  under  it,  at  whatever  time  in 
the  morning  they  may  have  been  granted  {v).  By  R.  II., 
45  G.  3,  and  R.  E.,  30  G.  3,  that  every  prisoner  having  a 
day  rule  shall  return  within  the  walls  or  rules  of  the  prison 
at  or  before  9  o'clock  of  the  evening  of  the  day  for  which 
such  rule  shall  be  granted  (^).  Formerly  a  prisoner  could 
have  only  three  day  rules  in  each  term  (y) ;  but  at  present 
the  number  is  not  limited  (sr). 

Subsistence  and  Treatment  of  Prisoners.']  Allowances  are  to 
be  made  out  of  the  county  rates  for  the  subsistence  of  prison-' 
ers(a).  Justices  may  order  parochial  relief  to  prisoners  in 
custody  on  mesne  process  in  other  than  county  gaols  (b).  By 
the  53  G.  3,  c.  21,  and  7  ^' S  G.  4,  c.  53,  s.  113,  the  commis- 
sioners of  the  customs  are  to  make  allowances  for  the  subsist- 
ence of  j^risoners  confined  under  Exchequer  process.  Also  by 
the  1  c^  2  V.  c.  110,  5.  43,  the  Insolvent  Court  may  order  an 
allowance  to  a  prisoner  during  his  confinement  &c. 

By  R.  M.,  7  G.  4:  (c),  not  more  than  five  prisoners  are  to 
lodge  in  one  room  in  the  prison,  until  the  whole  number  of 
prisoners  in  the  prison  exceed  900. 

By  R.  H.,  6  S^'  7  G.  4,  C.  P.  (d),  no  prisoners  shall  be  enti- 
tled to  any  room  in  the  prison  of  the  Fleet  by  reason  of  their 
seniority,  except  from  the  time  of  his  being  charged  in  the 
actions,  in  which  he  is  not  supersedeable  (e). 

By  R.  H.,  7  ^  8  6r.  4,  (e),  no  officer  or  person  employed  ii 


(r)  R.  H„  57  G.  3,  r.  1. 

{s)  See  Burn's  J.,  title  "  Escape." 

(0  See  the  forms,  Chit.  Forms,  503, 
504. 

(u)  See  Anon.,  1  Str.  503:  R.  M.,  28 
€.2. 

(v)  Field  V.  Jones,  9  East,  151:  see 
Daniel  v.  Morewood,  2  L.  Raym.  92,  con- 
tra. 


(x)  6  East,  2:  3T.  R.  584. 
(y)  R.  E..  30  G.  3. 
(2)  R.  H.,  45  G.  3. 

(a)  See  14  Eliz.  c.  5,  s.  37:  43  Eliz.  c. 
ss.  14,  15:  and  53  G.  3,  c.  113. 
(6)  52  G.  3,  c,  160. 

(c)  6  B.  &  C.  123. 

(d)  3  Bing.  442. 

(e)  6  B.  &  C.  267. 
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be  management  or  superintendence  of  the  prison  or  prisoners     chap.  iv. 
Iiall  be  concerned  in  selling  any  article  to,  or  doing  any  work      ^^^t.  i. 


jr,  any  prisoner,  on  pain  of  being  dismissed  from  his  place  by  work  for  Pri- 
de marshal,  who  must  remove  him.  soners. 

The  rule  of  T.  T.,  21  G.  3,  directs,  that  the  marshal  of  the  Visits  to  Pri- 
larshalsea  of  the  Court  of  Queen's  Bench  shall  permit  no  regulated"^ 
ersons  to  enter  into  the  prison  without  their  being  first 
marched,  to  see  whether  they  have  any  spirituous  liquors 
bout  them ;  and  that  he  do  not  suffer  the  wives  or  children  of 
ny  of  the  prisoners  to  lodge  in  the  prison  under  any  pretence 
whatsoever;  and  that  the  marshal  do  prescribe  in  what 
lanner,  and  for  how  long,  visitors  shall  be  allowed  to  see 
r  stay  with  the  prisoners,  according  to  the  circumstances  of 
very  case,  in  his  discretion.  Attornies  are  entitled  to  be  ad- 
litted  to  the  interior  of  the  Queen's  Bench  prison,  wdien  they 
ave  occasion  to  go  there  for  the  benefit  of  clients  confined  in 
tie  prison,  or  when  they  are  sent  for  by  such  clients.  But 
hie  court  will  not  make  a  general  order  upon  the  marshal  to 
ermit  an  attorney  to  go  into  the  interior  at  all  times  to  visit 
is  clients  (/). 

The  rule  of  M.  T.,  8  G.  2,  directs,  that  "  the  turnkeys  of 
tie  said  prison  do  diligently  attend  at  the  gate  or  door  of  the 
lid  jDrison,  as  the  duty  of  their  office  requires,  and  do  admit 
11  such  persons  to  have  access  to  any  of  the  prisoners  as  by 
iw  are  entitled  thereto." 

By  R.  E.,  8  G.  4,  C.  P.  (^),  "  it  is  ordered,  that  the  warden 

0  cause  the  gates  of  the  said  prison  to  be  closed  at  the  hour 
f  ten  of  the  clock  at  night  until  Michaelmas,  and  at  the  hour 
f  nine  of  the  clock  at  night  between  Michaelmas  and  Lady- 
ay,  and  at  the  said  hour  of  ten  from  Lady-day  to  Michaelmas 

1  future,  and  that  no  person  be  admitted  into  the  said  prison 
uring  the  last  hour  preceding  that  at  which  the  gates  are  so 
3  be  closed,  unless  it  be  a  new  prisoner  or  in  case  of  an 
mergency  under  the  sanction  of  the  warden  or  his  deputy." 

By  stat.  32  G.  2,  c.  28,  s.  11,  all  prisoners  in  custody  of  the  Extortion 
larshal,  warden,  sheriff,  &c.,  may,  in  term  time,  petition  the  against  Pri- 
ourt  out  of  which  the  process  under  which  they  are  im-  punished, 
risoned  issued,  or  under  whose  jurisdiction  the  prison  in 
i^liich  they  are  confined  is,  or  in  vacation  may  petition  one  of 
he  judges  of  such  court,  or  a  judge  of  assize,  complaining  of 
ny  exaction  or  extortion  by  any  gaoler  or  other  person  em- 
loyed  in  the  keeping,  &c.,  of  the  prison  in  which  they  are 
onfined,  or  of  any  other  abuse  whatsoever  committed  or  done 
y  them  in  their  respective  offices;  and  the  court  or  judge 
hall  hear  and  determine  the  same  in  a  summary  way,  and 
flake  such  order  for  redressing  the  abuses  complained  of,  and 
or  punishing  the  officer,  &c.,  and  for  making  reparation  to 
he  parties  injured,  as  they  shall  think  just,  together  with  the 
ostsofsuch  complaint;  and  such  order  may  be  enforced  by 
ttachment  or  otherwise,  as  other  orders  of  the  court  (A).  The 
ourt  will  not  interfere  under  this  act  to  relieve  a  debtor  from 
Ueged  extortion,  unless  a  prima  facie  case  of  extortion  is 
aade  out  {i). 

(f)  Re  Jones  Sf  Matanle,  1  Nev.  &  M.        (h)  See  R.  H.,  59  G.  3. 
28;  4  B.  &  Ad,  865,  S.  C.  (i)  Exp.  Tighe,  2  Dowl.  148. 

{g}  4Bing.247. 
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The  remainder  of  this  section  shall  he  confined  to  the  con- 
sidei'.ition  of  tlu;  different  modes  l)y  whicli  a  prisoner  may  he 
diseha>;t;ed  I'rom  his  imj)risonment;  and  they  sliall  be  treated 
of  in  the  following  order  : — 

2.  Discharge  of  a  Prisoner  by  Supersedeas. 

In  what  Cases,  S^cJ]  Before  the  recent  Imprisonment  for  Debt 
Act  (I  t*^- 2  V.  c.  110)  came  into  operation,  if  a  declaration 
were  not  delivered,  and  an  affidavit  thereof  duly  made  and  filed 
in  due  thne,  (as  to  which,  see  ante,  851,  852),  by  the  plaintiff 
at  whose  suit  he  was  in  custody,  the  defendant  might  be  dis- 
charged out  of  custody  by  writ  of  supersedeas  or  otherwise, 
upon  entering  a  common  appearance  (,;').  It  is,  however,  as  we 
have  seen,  (^ante,  852),  questionable  whether  this  would  afford  a 
ground  for  the  discharge  of  a  prisoner  arrested  under  the  pro- 
visions of  that  act,  and  for  the  reason  stated  in  Vol.  I.]).  137, 
it  would  seem  not  to  he  a  ground  of  discharge.  If  the  defend- 
ant plead  to  a  declaration  which  was  not  delivered  or  filed  in 
time  to  prevent  his  being  supersedeahle,  he  waives  his  right 
to  the  supersedeas  {k). 

If  the  plaintiff  do  not  proceed  to  trial,  or  (in  case  of  judg- 
ment hy  default,  demurrer,  or  issue  upon  nul  tiel  record)  to 
&€.,  in  Time.  Jinal  judgment,  in  due  time,  (as  to  which,  see  ante,  855),  the 
defendant  may  be  discharged  by  writ  of  supersedeas,  or  other- 
wise, upon  entering  a  common  appearance  (I). 
For  PiaintifTs      If  the  plaintiff  do  not  charge  the  defendant  in  execution  in  dm 
not  charging   li^^^  (as  to  which.  See  ante,  857),  the  latter  may  be  discharged 
tion  in  Time,  out  of  custody  by  writ  of  supersedeas  or  otherwise,  upon  enter- 
ing a  common  appearance  {m). 

There  are  many  cases  in  which,  by  the  act  of  the  court,  or 
of  the  defendant  himself,  the  plaintiff  may  be  excused  from 
laches  in  not  proceeding  within  the  time  otherwise  limited 
for  that  purpose  against  the  defendant,  and  in  which  the  de- 
fendant will  not  therefore  be  entitled  to  a  supersedeas;  these 
have,  for  the  greater  part,  been  already  noticed  {ante,  857) :  to 
these  it  may  be  added,  that  if  at  any  time  pending  the  action, 
or  before  the  defendant  is  charged  in  execution,  there  be  a 
treaty  or  agreement  for  a  settlement  or  compromise  of  the 
matters  in  dispute,  no  laches  shall  be  imputed  to  the  plaintiflF, 
nor  shall  the  defendant  be  entitled  to  his  discharge  for  want 
of  prosecution  pending  such  treaty,  &c.  (w);  provided  such 
treaty  or  agreement  be  in  writing,  signed  by  the  defendant  or 
his  attorney,  or  some  other  person  duly  authorized  by  him, 
and  it  be  therein  expressed  that  proceedings  are  stayed  at  the 
defendant,  s  request  {o).  Also,  by  the  recent  act  1  (^  2  F.  c.  110, 
s.  41,  "no  prisoner  whose  estate  shall  by  an  order  under  this 
act  have  been  vested  in  the  said  provisional  assignee  shall,  after 
the  making  of  such  order,  be  discharged  out  of  custody,  as  to 
any  action,  suit,  or  process  for  or  concerning  any  debt,  sum 


Cases  where 
loaches  no 
Supersedeas, 


0)  R.  T.,  3  W.  4:  R.  H.,  26  G.  3. 

(k)  Williams  v.  Macgregor,  ante,  854, 
n.  (k):  Pearson  v.  Rawlings,  1  East,  77: 
and  see  Williams  v.  Scudamore,  1  Chit. 
Rep.  386. 

(/)  See  the  rules  of  court  and  practice, 
ante,  8.55. 

(m)  See  the  rules  of  court  and  practice 


ante,  857- 

(n)  Walter  V.  Stewart,  3  Wils.  455;  2  W. 
Bl.  918,  S.  C:  Pitt  v.  Yalden,  4  Burr. 
2063. 

(o)  R.  H.,  6G.3,  Q.B:  R.  H.,  35  G.3, 
C.  P.  See  Melton  v.  Hewitt,  2  Dowl.  71; 
1  C.  &  M.  579,  S.  C. 
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)f  money,  damages,  or  claim,  with  respect  to  which  an  adjudi-    chap.  iv. 
nation  can,  under  the  provisions  of  this  act,  be  made  by  or  by      ^^"'-  ^-  _ 
i^irtue  of  any  supersedeas,  judgment  of  nonpros,  or  judgment 
is  in  the  case  of  a  nonsuit,  for  want  of  the  plaintiff  or  plaintiffs 
n  such  action,  suit,  or  process,  proceeding  therein  "(/>). 

If,  by  reason  of  a  writ  of  error,  order,  agreement,  or  other 
special  matter,  the  prisoner  be  not  entitled  to  a  supersedeas, 
.vhich  he  would  otherwise  be  entitled  to  for  not  proceeding 
n  the  prescribed  time,  the  plaintiff  must  give  a  written  notice 
)f  such  writ  of  error,  &c.,  to  the  marshal  or  warden,  other- 
ivise  the  prisoner  will  be  entitled  to  the  supersedeas  (infra). 

It  is  a  general  maxim,  that  a  prisoner  once  supersedeable  is  once  super- 
ilways  so,  unless  he  has  waived  the  right  to  a  supersedeas;  sedeabie, 
;hat  is,  if,  for  instance,  he  be  supersedeable  because  a  declara-  sedeabie"^*^ 
ion  has  not  been  delivered  to  him  in  due  time,  the  delivery  of 
I  declaration  afterwards  will  not  prevent  him  from  being 
lischarged  on  account  of  the  previous  default  (q).  So,  if 
le  be  supersedeable  for  want  of  proceeding  to  trial  or  final 
udgment,  he  cannot  prevent  his  discharge  by  afterwards  pro- 
ceeding to  trial  or  final  judgment:  or  if  he  be  supersedeable 
or  want  of  being  charged  in  execution,  if  the  plaintiff'  after- 
wards charge  him  in  execution  he  will  be  entitled  to  his  dis- 
charge (r).  Nor  can  the  defendant  be  taken  onsi. ca.sa.  on  the 
lame  judgment  where  he  was  supersedeable  for  want  of  being 
charged  in  execution  (5).  And  the  only  remedy  the  plaintiff 
las  in  such  a  case  is  by  action  on  the  judgment  (^);  and  plain- 
iff,  after  judgment  in  that  action,  might  take  him  on  a  ca.  sa., 
)r  charge  him  in  execution  (u).  There  is  one  exception,  how- 
ever, to  this  rule;  namely,  that  if  the  defendant  be  once 
charged  in  execution,  he  cannot  afterwards  take  advantage  of 
my  default  of  the  plaintiff",  other  than  a  default  in  charging 
lim  in  execution,  provided  he  had  an  opportunity,  previously 
io  his  being  charged  in  execution,  of  applying  for  his  super- 
sedeas {x).  Also,  if  the  defendant  be  in  custody  in  two  actions, 
I  supersedeas  in  one  does  not  affect  the  right  to  proceed  against 
lim  in  the  other  (j/). 

It  may  be  necessary  to  add,  that  defendant  cannot  again 
)e  holdento  bail  for  the  same  cause  of  action  (^r). 

List  of  Prisoners  supersedeable,  6^c.~]  By  general  rule  of  all  List  of  Pri- 
;he  courts  of  H.  T.,  2  W.  4,  r.  86,  "  the  marshal  of  the  King's  gS'Sbie"  &c" 
Bench  prison,  and  the  warden  of  the  Fleet,  shall  present  to  the 
udges  of  the  Courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  in  their    respective    chambers    at   Westminster, 
vithin  the  first  four  days  of  every  term,  a  list  of  all  such  pri- 

(p)  See  the  prior  statute,  7  G,  4,  c.  57,  {r)  Melton  v.  Hewitt,  2  Dowl.  71. 

.  15;  also  the  rule  of  H.  T.,  3  G.  4:  5  (s)  Line  v.  Lowe,  7  East,  330. 

I.  &  Aid,  799;  1  D.  &  R.  472;  2  Chit.  (t)  See  Topping  v.  Ryan,  1  T.  R.  275. 

lep.  377;  1  D.  &  R.  472:  and  see  Free-  (u)  Blandfm-d  v.  Foot,  Cowp.  72:  Ismay 

nan  v.  Weston,  1  Bing.  221;  8  Moore,  81,  v.  Dewin,  2  W.  Bla.  982. 

}.  C;  4  D.   &   R.  216,   347:  Holmes  v.  (.r)  Rose  v.  Christfield,  1  T.  R.  591 :   see 

l/Mrco«,  1  Bing.  431;  8  Moore,  529,  S.  C. :  Morris  v.  Magrath,   3   B.   &   B.  301;    7 

\/IolyneauT  v.  Brown,  2  Dowl.  84;  1  C  &  Moore,  154,  S.  C. .-  Line  v.  Long,  7  East, 

VI.  858,  S.  C.  230. 

(q)    Peachey    v.   Bowes,    Barnes,   368  :  (y)  Foy  v.  Percy,  1  T.  R.  592. 
Melton  V.  Hewitt,  2  Dowl.  71 :  Colbronv.  (z)  Vol.  I.  476.    See  Hutchinsv.  Ken- 
dall, 5  Id.  .534:    Pierson  v.  Goodwin,  1  B.  rick,  2  Burr.  1048  :    but  see  Gehegan  v 
^  P.  361 :  Tidd,  9th  ed.,  35?.  Harper,  1  H.  BL  251. 
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venting Su- 
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soners  as  are  sujpersedeable;  shewing  a.s  to  what  actions  and  on 
wliut  account  they  arc  ho,  and  as  to  wliat  actions  (if  any)  they 
still  rcMiaiii  not  su})or.se(leabK;  («). 

By  R.  II. y  2  W.  4,  r.  87,  "  it  l)y  reason  of  any  writ  of  error, 
special  order  of  the  court,  agreement  of  parties,  or  other  8i)e- 
cial  matter,  .any  person  detained  in  the  actual  custody  of  the 
marshal  of  the  King's  Bench  ])rison,  or  warden  of  the  Fleet, 
be  not  entitled  to  a  supersedeas  or  discharge,  to  which  such 
prisoner  would,  according  to  the  general  rules  and  ])ractice  of 
the  court,  be  otherwise  entitled,  for  want  of  declaring,  ])ro- 
ceeding  to  trial  or  judgment,  or  charging  in  execution  within 
the  times  prescribed  by  such  general  rules  and  practice,  then, 
and  in  every  such  case,  the  ])laintiff  or  plaintiffs  at  whose  suit 
such  prisoner  shall  be  so  detained  in  custody,  shall,  z<;2Y/i  aZ^i 
convenient  speedy  give  notice  in  writing  {h)  of  such  writ  of  error, 
special  order,  agreement,  or  other  special  matter,  to  the  marshal 
or  warden,  upon  pain  of  losing  the  right  to  detain  such  prisoner 
in  custody,  hy  reason  of  such  special  matter.  And  the  marshal 
or  warden  shall  forthwith,  after  the  receipt  of  such  notice, ' 
cause  the  matter  thereof  to  be  entered  in  the  books  of  the 
prison ;  and  shall  also  present  to  the  judges  of  the  respective 
courts,  from  time  to  time,  a  list  of  the  prisoners  to  whom  such 
special  matter  shall  relate,  shewing  such  special  matter,  toge- 
ther with  the  list  of  the  prisoners  supersedeable"(c).  One  of 
the  objects  of  requiring  this  notice  to  the  marshal  or  warden 
.  is,  that  he  may  be  better  enabled  to  prepare  the  lists  required 
by  the  rule  supra.  The  rule  extends  only  to  prisoners  in 
actual  custody  within  the  walls  (c?).  Where  the  excuse  for 
plaintiff's  not  proceeding  arises  from  a  demurrer,  that  is  not 
case  contemplated  by  the  rule,  and  plaintiff  need  not  give 
notice  thereof  (e). 

Discharge  of  Also,  by  R.  H.,  2  W.  4,  r.  88,  "  all  prisoners  who  have 
Pmoners?  ^  been  or  shall  be  in  the  custody  of  the  marshal  or  warden  foi 
the  space  of  one  calendar  month  after  they  are  supersedeable, 
although  not  superseded,  shall  be  forthwith  discharged  out  oi 
the  King's  Bench  or  Fleet  prison,  as  to  all  such  actions  in 
which  they  have  been  or  shall  be  supersedeable"  (/).  This 
rule  extends,  however,  only  to  prisoners  in  actual  custody 
within  the  walls  {g).  And  the  marshal  or  warden  cannot  be 
compelled  to  judge  when  a  prisoner  is  supersedeable,  in  order 
to  discharge  him  under  this  rule,  but  the  prisoner  must  apply 
to  the  court  or  a  judge  (7«). 


How  Super-        How  Supersedeas  obtained,  S^c.']    The  rules  of  T.,  3  W.  4,  <S| 

SSd°&c.      H.,  26  G.  3,  state,  that  the  defendant  shall  be  discharged  in 

the  several  cases  above  mentioned,  by  supersedeas  or  other- 


fa)  See  theformer  rules  in  Q.  B.  of  T.  T„ 
56  G.  3 :  and  M.  T.,  57  G.  3:  and  5  B.  & 
Ad.  457. 

(6)  See  form,  Chit.  Forms,  501. 

(c)  See  the  former  rules  in  Q.  B.,  T.  T. 
&  M.  T.  1816:  5  B.  &  Ad.  457:  5  M.  & 
Sel.  .522. 

(d)  Siggers  v,  Brett,  5  B.  &  Ad.  445. 

(e)  Ferguson  v.  UArcy  Mahon,  2  Jurist, 
820. 

(/)    By  former  rules  of  the  Queen's 


Bench  and  Common  Pleas,  prisoners  h 
custody  for  six  months  after  they  wen 
supersedeable,  although  not  superseded 
were  to  be  forthwith  discharged  out  o: 
custody.  (R.  T.,  19  G.  3,  Q.  B.:  6  &  7G 
4,  C.  P.) 

(g)  Siggers  v.  Brett,  5  B.  &  Ad.  455. 

{h)  Robinson  v.  Cresswell,  2  M.  &  W 
410:  and  see  Smith  \.  Eggington,  2  Nev.i 
P.  143. 
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vise,  according  to  the  course  of  the  court,  upon  entering  a     Chap.  iv. 
ommon  appearance,  unless,  upon  notice  given  to  the  plain-      ^^^'^'  ^' 
iff's  attorney,  good  cause  be  shewn  to  the  contrary.     The 
node,  therefore,  of  procuring  the  defendant's  discharge  in  the 
everal  cases  above  mentioned,  is  as  follows : — 

If  the  defendant  be  in  the  custody  of  the  marshal,  get  a  if  in  Custody 
opy  of  causes  from  the  clerk  of  the  papers  at  the  prison;  tJien,  "^^^^h^'- 
ake  out  a  summons  requiring  the  plaintiff'* s  attorney  to  attend^ 
t  the  expiration  of  two  days  or  more  after  the  taking  it  out, 
efore  a  judge,  to  shew  cause  why  the  defendant  should  -not  be 
lischarged,  S^-c.  {i);  and  serve  it  upon  the  plaintiff  *  s  attorney  or 
gent  tioo  days  or  more  before  it  is  returnable.  One  summons, 
0  served,  is  sufficient  (k).  If  the  plaintiff^ s  attorney  consent  to 
',n  order,  get  the  consent  indorsed  on  the  summons,  and  the  judge 
nil  make  an  order  accordingly ;  or,  if  the  plaintiffs  attorney 
hew  cause,  but  the  cause  be  not  deemed  sufficient,  the  judge  will 
lake  a  like  order;  or,  if  the  attorney  do  not  attend,  then,  after 
waiting  halfan-hour,  make  an  affidavit  of  the  service  of  the 
ummmis  and  of  your  attendance  {t),  and  the  judge  will  make  the 
rder  (m).  In  town  causes,  this  order  is  absolute,  in  the  first 
nstance;  but,  in  country  causes,  it  is  usually  but  an  order 
isi,  unless  cause  be  shewn  within  four  days,  or  such  other 
ime  as  the  judge  shall  think  reasonable,  and  which  will 
fterwards  be  made  absolute,  if  no  cause  be  shewn  (n), 
Jpon  the  order  being  made,  serve  a  copy  of  it  upon  the  plain- 
Iffs  attorney,  enter  a  common  appearance,  as  directed  Vol.  I. 
21,  and  get  a  certificate  from  one  of  the  masters  of  your  having 
'one  so.  Then,  take  this  certificate  and  order  to  the  marshaVs 
^ce,  and  the  prisoner  will  thereupon  be  discharged  without  d 
upersedeas,  upon  payment  of  his  fees. 

But  if  the  defendant  be  in  custody  of  the  sheriff,  &c.,  get  of  Sheriff: 
rom  the  gaoler  a  certificate  of  the  causes  the  defendant  is  charged 
nth  (o)y  and  make  an  affidavit  of  the  gaoler's  having  signed 
he  same  (p).  Then,  take  out  a  summons,  and  obtain  and  serve 
he  order,  and  enter  an  appearance,  as  is  above  directed  (q). 
Write  out  a  praecipe  for  the  supersedeas  on  plain  paper,  and 
7riteout  the  supersedeas  on  a  plain  piece  of  parchment  {r);  and 
ike  them,  and  the  certificate  of  the  master  above  mentioned,  to 
ne  of  the  masters,  who  will  sign  the  supersedeas  ;  get  it  sealed, 
ind  lastly,  leave  the  writ  with  the  gaoler  of  the  prison,  who  will 
hereupon  discharge  the  defendant,  upon  payment  of  his  feds  (s)^ 

The  Effect  of  it.']  We  have  already  considered  the  effect  of  a  The  Effect 
upersedeas,  ante,  865.  "  °^^'* 

The  rule  nisi  for  the  supersedeas  is  no  stay  of  the  proceed- 

(t)  See  the  form,  Chit.  Forms,  504.  101. 

(k)  R.  H.,  2  W;  4,  r.  89.    By  thdt  rule        (/)   See   the  form   of  affidavit,    Chit. 

;  is  ordered,  that  •*  the  order  of  a  judge  Forms,  505. 
jr  the  discharge  of  a  prisoner  on  the       (m)  Id.  505. 

round  of  a  plaintiffs  neglect  to  declare,        (n)  R.  H.,  2  W.  4,  r.  89,  supra,  n.  (h). 
r  proceed  to  trial  or  final  judgment  or        (b)  See  the  fornl.  Chit.  Forms,  505. 
xecution  in  due  time,  may  be  obtained        (p)  Id.  505. 
t  the  return  of  one  summons  served  two        (q)  Id.  504. 

ays  before  it  is  returnable;  such  order        (r)  See  theformof  aswpersedea*  fornot 

y  town  causes  being  absolute;  and,  in  declaring,  Chit.  Forms,  506;  fornot  pro- 

ountry   causes,   unless   cause   shall   be  ceeding  to  trial  or  final  judgment,  Id.  507; 

liewn  within  four  days,  or  within  such  the  like  for  not  charging  the  defendant  in 

urther  time  as  the  judge  shall  direct."  execution,  Id.  508. 
ee  the  former  practice,  Tidd,  New  Pract.        (»)  See  Jonea  v.  Lander,  6  T.  R.  754. 
VOL.   II.  L 
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Book  III,    ings,  SO  as  to  prevent  tlie  ])liiintifFfrom  i)roc6edmg  to  cliarg< 
^'^"•^  "•    the  cletendant  in  execution  {t). 


3.  Discharge  of  Prisoners  under  Insolvent  Acts. 

Proceedings  Proceedings  Under  Stat.  Ai\  G.^,  c.  123,  .9.1.]  "All  ])ersonj 
g"'j^c!i23/^  in  execution  upon  any  judgment  Tw),  in  whatsoever  court  th( 
8-  !•  '     same  may  have  been  obtained,  and  whether  such  court  ])e  oi 

be  not  a  court  of  record,  for  any  debt  or  damages  not  exceeding 
the  sum  of  20?.  exclusive  of  the  costs  recovered  by  such  judg- 
ment, and  wdio  shall  have  lain  in  prison  thereupon  for  th( 
space  of  twelve  successive  calendar  months  next  before  th< 
time  of  their  application  to  be  discharged  as  hereinafter  men- 
tioned, shall  and  may,  upon  his,  her,  or  their  application  fo: 
that  purpose  in  term  time,  made  to  some  one  of  his  majesty'; 
superior  courts  of  record  at  Westminster,  to  the  satisfactioi 
of  such  court,  be  forthwith  discharged  out  of  custody  as  t( 
such  execution  by  the  rule  or  order  of  such  court." 
In  what  cases  The  statute  extends  only  to  persons  in  actual  custody,  an( 
Defendant  en-  a  defendant  who  has  merely  had  the  rules  of  the  prison  is  no 
D^i^Hiharge!^  witliin  it('y).  And  the  imprisonment,  to  entitle  the  party  t< 
his  discharge,  must  be  immediately  previous  to  the  appli 
cation  («).  The  twelve  months  are  reckoned  inclusive  ( 
the  day  the  party  was  charged  in  execution  (^).  Therefore, 
defendant  charged  in  execution  on  the  27th  November,  ma; 
apply  on  the  26th  of  November  in  the  following  year  (5;) 
The  statute  is  not  confined  to  parties  in  custody  for  debts; 
extends  to  a  party  in  custody  in  execution  for  damages  re 
covered  in  an  action  of  trover  (a),  or  for  an  assault  (J),  or  fo 
crim.  con.(c),  or  in  an  ejectment,  though  the  damages  be  no 
minal(c?).  It  applies  only  to  persons  in  execution  upon  judg 
ments  in  civil  actions  (e) :  it  does  not  extend  to  a  party  in  ex 
ecution  under  a  writ  de  contumace  capiendo{f)j  or  on  an  attach 
ment(^).  It  seems  doubtful  whether  it  extends  to  plainti^ 
in  execution  (A).  The  defendant  is  entitled  to  be  discharge 
though  the  debt  amounts  to  201.  precisely  («).  And  although 
the  sum  for  which  a  defendant  has  remained  twelve  month 
in  execution  exceeds  201.  by  the  one  shilling  damages,  in  a: 
action  of  debt,  he  is  entitled  to  his  discharge;  the  exces 
beyond  that  sum  being  considered  only  as  constitutin 
costs (^).  Where  a  defendant  had  given  a  warrant  of  attoi 
ney  for  debt  and  costs  to  an  amount  exceeding  20?.,  althoug 
the  original  claim  was  less,  and  had  remained  in  execution  fo 

(t)  Robinson  v,  Cresswell,   2  M.  &  W.    5  Dowl.  615,  S.  C. :  Doe  v. ,  1  Dow 

410.  69 :    Doe  v.  Ward,  2  M.  &  W.  65 :   B 


(It)  See  R.  V.  Dunne,  2  M.  &  Sel.  201 :  Smith  v.  Pat/ton,  7  Dowl.  671 :  sed  vide  D 

Roylance  v.  Hewling,  3  Id.  282.  v.  Reynolds.  10  B.  &  C.  484 

(y)  Barnard  v.  Symonds,  5  Dowl.  520:  (e)  R.  v.  Hubbard,  10  East,  408:  Leto 

Sumption  v.  Monzani,   Id.;    2  M.  &  W.  v,  Mor eland,  2B.&Ald.  61:  R.  v.  Duni 

311,  S.  C:  Gilbert  v.  Pope,  5  Dowl.  449;  2  2  M.  &  SeL  201:  R.  v.  Oifford,  8  D.  &  I 

M.  &  W.  311,  S.  C;  sed  vide  Boui(hey  v.  58. 

Webb,  4  Dowl.  320,  where  the  defendant  (/)  Exp.  Kaye,  1  B.  &  Ad.  652, 

occasionally  had  day  rules.  (g)  Doe  Upton  v.  Bewson,  1  Dowl.  li 

{X)  Stubbing  V.  M'Grath,  7  Dovfl.  328.  R.   v.  Hubbard,  10  East,    408:    Pitt 

{y)  Anon.,  1  Dowl.  150.  Evans,  3  Dowl,  649. 

(2)  Porkers  \.  Wilkins,  7  Dowl.  152.  (h)  See  Tinmouth  v.  Taylor,  10  B. 

(a)  Smith  v.  Preston,  1  H.  &  W.  93.  C.  114  ;  5  M.  &  R.  44,  S,  C. .-  sed  vide  Ro. 

{b)  Winter  v.  Elliott,  3  Nev.  &  M.  315;  lance  v.  Hewling,  5  M.  &  SeL  282:   Bra 

]  A.  &  E.  24,  S,  C.  ley  v,  Webb,  7  Dowl.  588, 

(c)  Goodfellow  v.  Robings,  3  Bing.  N.  (t)  Thomson  v.  King,  4  Dowl.  582 
C.  1 ;  5  Dowl.  198,  S.  C.  (k)  Fogarty  v.  Smith,  4  DowL  595;  II 

(d)  Doe  V.  Sinclair,  3  Bing.  N.  C.  778j  &  W.  644,  S.  C. 
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lat  amount  twelve  successive  months,  he  was  held  not  en-  chap.  iv. 
tied  to  his  discharge  under  the  act  ( I)  ;  nor  is  a  prisoner  ^^ct.  i. 
ititled  to  his  discharge  under  the  act  if  the  debt  exceeds 
3/.,  although  the  excess  consists  of  interest  only,  which  has 
icrued  after  action  brought (w).  Though  the  judgment  is  in 
3bt  for  100/.,  yet,  if  the  execution  against  the  defendant  is 
ir  less  than  20/.,  he  may  be  discharged  out  of  custody  under 
le  above  act,  without  reducing  the  judgment (w).  It  is  no 
'ound  for  refusing  a  party  his  discharge  under  this  act,  that 
B  has  been  brought  up  under  the  compulsory  clauses  of  the 
ords'  act,  and  has  refused  to  deliver  in  his  schedule  (o). 
he  statute  contemplates  cases  where  there  might  be  pro- 
sedings  against  the  property/  of  the  debtor  (p).  On  an  appli- 
ition  for  a  prisoner's  discharge  under  this  act,  it  Avas  ob- 
cted,  that,  within  the  tw^elve  months,  he  had  several  times 
roken  the  rules  of  the  Queen's  Bench  prison;  the  court 
ferred  it  to  the  master  of  the  Crown  Office  to  inquire  into 
lat  fact,  and  if  he  found  the  prisoner  had  been  out  without  a 
ly  rule,  he  was  not  to  be  discharged  ( 5-).  Where  the  pri- 
ner  is  lunatic,  the  application  may  be  made  by  his  wife(r). 
he  right  to  be  discharged  under  this  act  is  not  aff^ected  by  the 
6^2  V.  c.  110,  5.41(5). 

The  application  for    discharge  must   be  made  to  the    su-  To  what 
jrior  court  out  of  which  the  process  issues  (^),  and  cannot  ^j^"q'^'"j*^^|j 
;  entertained  before  a  judge  at  chambers (m).     If  the  action 
i  in  an  inferior  court,  the  application  may  be  made  to  any  of 
le  courts  at  Westminster  in  term  time(v). 

The  mode  of  proceeding,  as  pointed  out  by  Mr.  Chapman  (z^),  Appiicaticm, 
I  his  useful  work  on  the  practice  of  the  Court  of  Queen's  ^"^  "^^^^ 
ench,  is  thus: — Obtain  from  the  keeper  of  the  prison  in  which 
e  defendant  is  confined  a  certificate  of  his  commitment^  with  a 
"py  of  the  causes.  Serve  a  ten  days*  notice  (x)  on  the  plain- 
f(y)  or  agent  of  the  defendants  intention  to  apply  to  the  court 
r  his  discharge.  The  signature  to  the  gaoler's  certificate  must 
■  verified  by  affidavit.  Make  also  an  affidavit  of  service  of  the 
)tice  on  the  plaintif;  the  defendant  must  also  make  an  affi- 
ivit(z)  that  the  debt  or  damages  for  which  he  is  confined  in  the 
:tion  do  not  exceed  20/.,  exclusive  of  the  costs;  and  that  he  has 
en  confined  in  prison  thereon  for  the  space  of  twelve  calendar 
onths.  Give  the  gaoler'' s  certificate  and  the  affidavits,  with  a 
^ief  for  counsel  to  move  for  the  defendanCs  discharge,  and  the 
de  will  be  absolute  in  the  first  instance{a).     In  the  Exche- 

(l)    Anon.     V.    White,    1    Dowl.    19 :  (u)  Kelly  v.  Dickenson,  1  Dowl.  546. 

lapm.  Pract,  330:    Robinson  v.  Lundell,  (v)  Short  v.  Williams,  4  Dowl.  357. 

Moore,  287.     The  reason,  however,  for  (w)  Chap.  Pract.  327. 

eh  decision  seems  doubtful,  and  see  (x)  See  the  forms,  Chit.  Forms,  509. 

tti-a  on  a  cognovit,  Rathbone  v.  Fow-  {y)  Post,  870. 

■,  6  D(  wl.  81.  (2)  See  the  form,  Chit.  Forms,  509. 

(m)  Cooper  \.  Bliss,  2  Dowl.  749;  3  Moo.  (a)  R.  H.,  2  W.  4,  r.  90.    By  that  rule, 

Scott,  797,  S.  C  "a  rule  or  order  for  the  discharge  of  a 

(n)  Han-is  V.  Parker,  3  Dowl.  451.  debtor  who  has  been  detained  in  execu- 

(o)  Ev  p.  White,  1  Dowl.  66:  Dauis  v.  tion  a  year  for  a  debt  under  20/.,  may  be 

•.rtis,  3  Bing.  N.  C.  259;  5  Dowl.  344,  made  absolute  in  the  first  instance,  on  an 

:C. ;  Venner  v.  Oxenham,  6  Dowl,  766:  affidavit  of  notice  given  ten  days  before 

%y  v.  Bowler,  6  Nev.  &  M.  814.  the  intended  application,  which   notice 

(p)  Ex p.Kaye,  1  B.  &  Ad.653.  may  be  given  before  the  year  expires." 

\q)   Day  \.  Thomas,  Mich.  1826:  Chap.  (See  Davie*  v.  Rogers,  2  B.&  C.  804;  4  D. 

act.  330.  &  R.  361,  S.  C.)     It  was  formerly  only  a 

r)  Clay  v.  Bowler,  6  Nev.  &  M.  814.  rule   nisi    in    the    Common    Pleas.      (7 

«)  Chew  V.  Lye,  7  Dowl.  465.  Taunt.  37,  467). 
(t)  Pitt  V.  Evans,  3  Dowl.  649. 
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tained. 


qiior,  where  a  dcfeii<laiit  is  in  custody  of  any  otlier  officer  than 
the  Avarden  of  tlie  l^Meet,  a  copy  of  the  causes,  certified  hy  tlie 
paoh>r  or  verified  hy  affidavit,  must  he  j)roduced  on  tlie  aj)i)li- 
cation(/>).     Draw  ap  a  ridc^wrm  a  copy  on  the  plait i.tijf{c), 
and  deliver  the  original  rule  to  the  sheriff  or  keeper  of  the  prison 
in  which  the  defendant  is  confined^  to  warrant  the  discharge. 
A  notice  of  tlie  a])])licatioii  should  he  serve<l  on  the  jjlaiutifF 
personally  (<:/)  and   not  his  attorney,  whose  authority  ended 
when  the  jud<>iiient  was  signed (<?),  unless  indeed  the  jdaintiff 
cannot  he  found  (y),  or  unless  the  attorney  still  continues  his 
agent  (/;).  Service  on  one  of  two  lessors  of  the  plaintiff"  was  held 
sufficient  where  the  other  had  no  interest,  and  could  not  he 
found  (A).  But  it  is  not  ahsolutely  necessary  to  give  this  notice ; 
though  it  is  a  great   saving  of  expense  to  the  prisoner,  for  if 
no  notice  he  given,  it  is  only  a  rule  nisi  {i)  in  the  first  instance. 
The  name  of  the  cause  stated  in  the  notice  must  correspond 
with  the  name  of  that  in  which  he  is  in  execution  (^*).     That 
rule  must  he  served  on  the  i)laintiff,  (or  his  agent,  if  he  have 
any,  and  the  plaintiff"  cannot  be  found),  an  affidavit  of  the 
service  made,  and  a  hrief  given  to  counsel  "  to  move  to  make 
the  within  rule  absolute;"  if  no  sufficient  cause  be  shewn,  the 
rule  will  be  made  absolute  of  course,  and  must  then  be  drawn 
up  and  served  as  above  (^).     Where  a  defendant  had  remained 
in  custody  more  than  twelve  months  on  two  judgments  foi 
10^.  each,  at  the  suit  of  the  same  plaintiff,  it  was  holden  tha 
there  must  be  a  separate  motion  in  each  case(?).     The  pri' 
soner  is  entitled  to  his  discharge  as  a  matter  of  right,  if  th( 
court  are  satisfied  as  to  the  fact  of  his  imprisonment  in  actua 
custody  for  twelve  months,  &c.(?;^).  Where  the  nile  is  onlyi 
rule  nisi^  the  court  have  no  power  to  order  cause  to  be  shewi 
at  chambers (w).      If  notice  of  the  application  for  the  dis 
charge  was  given,  and  the  application  be  successfully  opposed 
in  the  first  instance,  no  costs  are  allowed  to  the  opposing 
creditor  (o). 

If  the  prisoner's  discharge  be  unduly  or  fraudulently  ob- 
tained by  a  statement  to  the  court,  which,  if  true,  would  en- 
title  him  to  be  discharged  under  the  act,  he  is  liable  to  bi 
again  taken  in  execution,  and  remanded  by  rule  of  court ;  bu 
the  sheriff  or  keeper  of  the  prison  who  may  have  discharge( 
him  under  a  rule  so  obtained,  is  not  to  be  liable  to  an  actio] 


(6)  Shm-t  V.  Williams,  4  Dowl.  357. 

(c)  Johnson  v.  Routled^e,  5  Dowl.  579. 

(d)  George  v.  Fry,  4  Dowl.  273:  see 
Biddulph  V.  Gi-ay,  5  Dowl.  406. 

(e)  Johnson  v.  Routledge,  5  Dowl.  579: 
Gordon  v.  Twine,  4  Id.  580 :  Kellt/  v. 
Dickenson,  1  Id.  546. 

(/)  See  Bradley  v.  Wehb,  7  Dowl.  588. 

(g)  0)-ange>-  v.  Wilkes,  14  Leg.  Obs. 
116:  Shilcock  v.  Passman,  7  C.  &  P.  289: 
Wilson  V.  Mokler,  1  Dowl.  549:  George 
V.  Fry,  4  Id  273.  If  not  served  on  the 
plaintiff,  when  it  might  have  been,  the 
defendant  may  still  obtain  a  rule  wm  for 
his  discharge,  to  be  served  on  the  plaintiff. 
(Johnson  v.  Routledge,  5  Dowl.  579). 
Where  the  plaintiff  is  dead  it  is  necessary 
to  shew  that  there  is  no  personal  repre- 
sentative, before  service  of  notice  on  the 
plaintifTs  attorney  will  be  deemed  suffi- 
cient, [Ex  p.  Richer,  4  Dowl.  275;  1  H. 
&  W.  518,  S.  C.)    Where  it  appeared  that 


the  plaintiff  had  died  intestate,  and  the 
no  administration  had  been  taken  ou' 
but  that  his  wife  was  living,  a  rule  nii 
was  granted  to  be  served  on  the  wife  an 
the  attorney  in  the  cause,  which  was  a: 
terwards  made  absolute.    (Id.) 

(h)  Doe  Smith  v.  Pat/ton,  7  Dowl.  671. 

(i)    See  Ex  p.  Neilson,   7  Taunt.  3^ 
Magnay  v.  Wilkes,  Id.  467:    Jones  v.  Fit 
Addams,  2  Dowl.  Ill;  1  C.  &  M.  855; 
Tyr.  904,  S.  C-  Mom-e  v.  Clay,  4  Dowl. 

(j)  Kelly  V.  Dickenson,  1  Dowl.  537. 

(k)  Coivley  v.  Bussell,  4  Taunt.  46< 
Mence  v.  Oraves,  Id.  854:  Nicholls  v.  Net 
son,  6  Id.  493;  Baker  v.  Sydee,  7  Id.  179 

(l)   Anon.,  3  Leg,  Obs.  76. 

(w)  Stacey  v.  Fieldsand,  1  Dowl.  700 
ante,  868. 

(n)  Jones  v.  Fitz  Addams,  2  Dowl.  IL 
1  C.  &  M.  855:  3  Tyr,  934,  S.  C 

(o)  Anon.,  1  Dowl.  148. 
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for  an  escape  in  consequence  of  such  discharge  (p).  If,  th^re-  Chap.  iv. 
fore,  a  prisoner  obtain  his  discharge  fraudulently,  an  applica-  ^^^'^-  ^- 
tion  must  be  made  to  the  court  for  "  liberty  to  sue  out  a  new 
ca.  sa.  against  the  defendant;"  this  must  be  supported  by  an 
affidavit  of  facts,  to  shew  in  what  manner  the  discharge  was 
improperly  obtained ;  give  a  brief  to  counsel,  with  the  affidavit 
to  move  for  the  rule ;  it  is  a  rule  nisi,  and  must  be  served  on 
the  defendant,  but  does  not  require  personal  service ;  make  an 
affidavit  of  service,  and  give  a  brief  to  counsel  to  move  to 
make  the  rule  absolute ;  if  the  rule  be  made  absolute,  then 
sue  out  the  capias  ad  satisfaciendum  in  the  usual  way(§'). 

Proceedings  under  the  Lords'  Act.']  The  act  oi  13^2  V,  J'JJ^fjJi^^ 
c.  110,  s.  119,  enacts,  that  from  and  after  the  passing  of  that  Lords' Act. 
act,  no  prisoner  for  debt  shall  petition  any  court  for  his  or 
her  discharge  under  the  Lords'  Act,  32  G.  2,  c.  28  (r).  And 
the  same  section  enacts,  that  no  creditor  of  any  prisoner  shall 
petition  any  court  for  the  exercise  of  the  compulsory  powers 
e;iven  against  debtors  under  the  provisions  of  the  Lords* 
Act  (s).  The  86th  section  of  the  same  act,  however,  em- 
powers the  detaining  creditors  of  prisoners  in  execution^  to 
apply,  by  petition,  to  the  insolvent  court,  for  an  order  to 
vest  the  defendant's  estate  in  the  provisional  assignees  of  that 
court. 

/Subsequent  Proceedings  against  Insolvents  discharged  under  Subsequent 
the  Lords'  Act.]   By  a  discharge  under  the  Lords'  Act,  (which  agS?sUmoi- 
we  have  seen  cannot  take  place  since  1  S^  2  V.  c.  110,  s.  119),  vents  dis- 
the  debtor's  person  is  for  ever  freed  from  arrest  for  the  same  the  Lords"*^^^ 
debt  {t) ;  even  if  he  subsequently  promise  payment,  it  has  Act. 
been  considered  he  cannot  be  holden  to  bail  on  such  sub- 
sequent promise  {u).     The  judgment,   however,   remains   in 
force ;  and  execution  may  at  any  time  be  sued  out  against  the 
debtor's  "  lands,  tenements,  rents  or  hereditaments,  goods  or 
chattels,"  other  than  and  except  his  wearing  apparel,  tools, 
&c.,  to  the  amount  of  10/.,  as  before  mentioned  (v).     As  to 
the  mode  of  proceeding  in  such  a  case,  see  ante,  826. 

4.  Discharge  of  Prisoners  b^  other  Means, 

A  prisoner  will  be  entitled  to  his  discharge,  if  the  attorney,  where  an 
whose  name  is  indorsed  on  the  writ,  declares  that  it  was  not  ^"ims  the  '^ 
issued  by  him,  or  with  his  authority  or  privity  (.r).  Writ. 

As  to  what  defects  in  an  affidavit  to  hold  to  bail,  or  in  a  Defect  inWrit, 
writ  of  capias,  will  entitle  the  prisoner  to  his  discharge,  see  ^^' 
Vol.  I.  484,  500,  520. 

(p)  48  G.  3,  c.  123,  s.  1.  Work,  Vol.  II.  p.  917- 

(</)  Chapm.  Pract.  330.  {t)  See  iVorkman  v.  Leake,  Cowp.  22, 

(r)  As  to  the  law  and  practice,  when  32,  n,:  Pagett  v.  Wheate,  2  Doug.  669. 

these  clauses  of  the  Lords'  Act  were  in  (u)  MS.,  M.  1814:    Wilson  v.  Kemp,  3 

operation,  the  reader  is  referred  to  Tidd's  M.  &  Sel.  595;  Vol.  I.  471.     But  this 

Practice,  and  Archbold's  Pract.,  2nd  ed.  seems   questionable.    And  see  Horton  v. 

Vol.  II.  135  to  140.  Moggridge,  6  Taunt.  563,  n.:     Hatt  v. 

(s)  As  to  the  law  and  practice  when  Verdier,  2  W.  B  1.724. 

these  provisions  of  the  Lords'  Act  were  in  (v)  32  G.  2,  c.  28,  s.  20. 

operation,  see  the   6th    edition   of  this  {x)  Vol.  I.  51,  52. 
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Proceedinf/s  hy  Prisoners. 

A  ])risoncr  shall  be  discharged  upon  j)utting  in  and  perfect- 
injG^  hail  at  any  time  hefore  judj;inent(^). 

A  prisoner  shall  also  l)e  dischar^^ed  when  the  action  is 
ahated,  discontinued,  or  decided  in  his  favour.  So,  if  the 
])risoner  settle  or  compromise  the  del)t  with  the  plaintiff,  the 
j)laintiff'  (or  more  })ropcrly  his  attorney)  shall  give  the  de- 
fendant a  discharge  in  writing;  and  u])on  this  being  lodged 
with  the  marshal  or  gaoler,  the  prisoner  shall  be  dis- 
charged {z).  Or,  if,  after  judgment,  he  pay  the  amount  of 
it  to  the  plaintiff  or  his  attorney,  they  are  bound  at  their 
peril  to  discharge  him ;  and  where  a  defendant  in  execution 
tendered  the  amount  of  the  judgment  to  the  plaintiff  and  to 
his  attorney,  and  required  them  to  sign  his  discharge,  which 
they  refused  to  do,  unless  he  would  also  satisfy  a  demand  they 
had  on  him  for  costs  on  another  account,  the  court  held  that 
the  defendant  might  maintain  an  action  on  the  case  against 
them  for  his  subsequent  detention  (a).  As  the  attorney,  in 
strictness,  has  a  lien  on  the  judgment  for  the  amount  of  his 
costs  (J),  the  discharge,  more  properly,  should  be  given  by  him, 
as  above  mentioned ;  but  a  discharge  by  either  will  be  suf- 
ficient. And  where  a  plaintiff,  having  his  debtor  in  execution 
for  500/.,  entered  up  satisfaction  on  the  roll  by  a  different  at- 
torney from  that  he  had  employed  in  the  cause,  upon  the  de- 
fendant's agreeing  to  pay  him  120/.  at  a  future  time;  upon  a 
motion  to  discharge  the  defendant,  which  was  opposed  by  the 
plaintiff's  attorney,  on  the  ground  of  his  lien,  the  court  held 
that,  although  there  appeared  to  be  a  fraudulent  collusion 
between  the  plaintiff  and  the  defendant,  they  had  no  power  to 
detain  the  defendant  in  prison  after  satisfaction  was  entered  up 
on  the  record  (c).  If  the  prisoner  be  in  execution  at  the  time 
of  his  discharge,  his  discharge  amounts  to  a  satisfaction  of  the 
debt,  even  although  he  was  discharged  upon  giving  a  security, 
which,  on  account  of  an  informality,  afterwards  became  un- 
available (<i) ;  but  otherwise  if  he  were  in  custody  upon  mesne 
process  merely  (e). 

If  a  prisoner  become  bankrupt,  and  obtain  his  certificate, 
if  the  debt  for  which  he  is  in  custody  be  provable  under  his 
commission,  he  shall  be  discharged  out  of  custody  upon  appli- 
cation to  a  judge  at  chambers  (/).  Even  before  he  obtains 
his  certificate,  if  the  plaintiff  elect  to  prove  under  the  commis- 
sion, he  must  first  discharge  the  defendant  out  of  custody, 
before  he  will  be  permitted  to  prove  {g). 

Also,  in  a  case  where  the  wife  of  a  prisoner  became  adminis- 
tratrix to  the  plaintiff,  the  court  ordered  the  defendant  to  be 
discharged  [h) ;  and  the  Court  of  Common  Pleas  have  gone  so 
far  as  to  discharge  a  prisoner  in  execution,  after  the  plaintiff's 
death,  upon  service  of  a  rule  nisi  upon  the  next  of  kin,  and  no 


(.v)   See  Vol.  I.  612,  613. 

(2)  See  Vol.  1,  543:  see  Butt  v.  Conant, 
3  B.  &  B.  3;  6  Moore,  65,  S.  C. 

(a)  Crooer  v.  Pilling,  6  D.  &  R.  129;  4 
B.  &  C.  26,  S.  C. 

(6)  SeeVol.  1.86,  87. 

(c)  Man-  V.  Smith,  4  B.  &  Aid.  466: 
ante.  Vol.  I.  87,  88. 

(d)  Ante,  Vol.  I.  455:  Jaquesv.  Withy, 


1  T.  R.  557- 

(e)  MS.,  H.  1822:  ante.  Vol.  I.  477- 

(/)  6  G.  4,  c.  16,  s.  126.  See  Arch. 
Bkt.  L.  210,  281,  4th  ed.:  ante,  Vol.  I. 
470. 

[g)  6  G.  4,  c.  16,  s.  59.  See  Arch.  Bkt 
L.  109. 

{h)  Pyne  v.  Erie,  8  T.  R.  407- 
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cause  shewn,  it  appearing  that  the  next  of  kin  did  not  intend  Chap.  iv. 
to  administer  {i).  But  that  court  refused  to  discharge  a  de-  ^^^'^-  ^'  . 
fendant  out  of  custody  in  execution  at  the  plaintiff's  suit, 
although  the  application  was  not  made  until  eighteen  months 
after  the  death  of  the  latter,  it  appearing  that  he  had  appointed 
executors  who  were  still  alive,  and  had  not  assented  to  the 
discharge  {k).  And  where  administration  had  heen  taken  out, 
that  court  refused,  without  the  authority  of  the  administratrix, 
to  discharge  the  defendant  out  of  execution  after  the  death  of 
the  plaintiff,  although  his  administratrix  and  assignees  dis- 
claimed all  interest  in  the  action  (J). 

(t)  Parkinson  v.  Horlock,  2  New  Rep.  {k)  Dunsford    v.  Gouldsmith,  8  Moore, 

240:  Broughton  v.  Martin,  1  B.  &  P.  176:  145. 

and    see  R.  v.  Davis,  Id.  336:    but  see  (I)  Fothergillv.  Walton,  4  Bing.  711;  I 

Holmes  v.  Murcott,  1  Bing.  431 ;  8  Moore,  Moo.  &  P.  743,  S.  C. 
529,  S.  C. 
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Actions  hy  Executors  or  Administrators. 


Limitation  of  Limitations  of  Actions  bi/.~\  If  the  time  limited  by  the  sta- 
Actions  by.  tute  liave  not  expired  before  the  death  of  the  testator  or  intes- 
tate, the  executor  or  administrator  may  bring  the  action  at  any 
time  within  a  year  after  the  death  (a) ;  or,  if  the  time  limited 
have  not  expired  within  the  year  after  the  death,  at  any  time 
before  the  expiration  of  such  limited  time.  And  if  the  execu- 
tor bring  an  action,  and  die  before  judgment,  his  executor 
may  bring  a  fresh  action  within  a  reasonable  time  after- 
wards (5).  In  an  action  by  an  administrator  upon  a  bill  of 
ex;change  payable  to  the  intestate,  but  accepted  after  his  death, 
it  was  holden  that  the  statute  began  to  run  from  the  grant  of 
the  letters  of  administration,  and  not  from  the  time  the  bill 
became  due,  there  being  no  cause  of  action  while  there  is  no 
party  capable  of  suing  (c).  But  that  case  would  have  received 
a  different  decision,  had  the  bill  been  due  in  the  lifetime  of  the 
testator  {d).  By  the  recent  act  3  (^  4  W.  4,  c.  42,  s.  2,  exe- 
cutors and  administrators  may  bring  an  action  for  an  injury 
to  the  real  estate  of  the  testator  or  intestate,  provided  the  in- 
jury was  committed  within  six  months  before  the  death  of  the 
testator  or  intestate,  and  provided  the  action  be  brought  within 
a  year  after  his  death  (e).  , 

Process,  &c.  Process,  6^c.']  Though  the  plaintiff  sue  as  executor  or  admi- 
nistrator, the  process  need  not  describe  him  as  such ;  but  the 
practice  in  the  Common  Pleas,  in  bailable  cases,  before  the 
2  W.  4,  c,  39,  was  different  (/) :  and  to  avoid  any  doubt  on 
the  question,  it  is  best  in  that  court  to  describe  him  in  the 
process  as  executor  or  administrator.  An  executor  or  admi- 
nistrator may  swear  to  the  debt  according  to  his  belief;  he  is  not 
obliged  to  swear  positively  to  it,  as  he  would  be  if  he  were 
not  suing  in  autre  droit  {g).     Executors  who  have  holden  a 

(a)  Bull.  N.  P.  150.  63 :  and  see  in  equity,  Freake  v.  O'ane- 

(b)  Id.:  see  Knight  v.  Bate,  Cowp.  738  ;    feldt,  3  M.  &  Cr.  A99:  post,  877. 

11  Mod.  455,  S.  C.  (e)  See  Powell  v.  Rees,  7  Ad.  &  E.  426;  ' 

(c)  Murray  v.  Blast  India   Company,  5    2  Nev.  &  P.  571,  S.  C. 
B.  &  Aid.  204:  and  see  Douglas  v.  Foi-rest,        (/)  See  Vol.  1.  513. 

1  Moo.  &  P.  663  ;  4  Bing.  686,  S.  C;  post,        {g)  Ante,  Vol.  I.  487.    See  form  of  affl- 
877.  davit  to  hold  to  bail,  by  executor  or  ad- 

(d)  See  Rhodes  v.  Smethufst,  4  M.  &  W.    ministrator,  Chit.  Forms,  211. 
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aarty  to  bail  without  reasonable  or  probable  cause,  for  a  debt      Chap.  v. 
lUeged  to  be  due  to  their  testator,  are  within  the  48  G.  3,  c.       ^^^'^-  ^- 
1:6,  s.  3  (/^).     If  the  plaintiff  in  an  action,  after  having  arrested 
;he  defendant,  die,  such  arrest  is  no  bar  to  a  fresh  arrest  in 
m  action  by  the  executors (^■). 

It  is  not  necessary  for  the  executor  or  administrator  of  an 
ittorney,  before  the  commencement  of  an  action,  to  deliver 
I  bill  of  costs  for  business  done  by  his  testator  or  intes- 
;ate  (^k). 

Declaration  and  subsequent  Proceedings.']  We  have  already  Declaration 
seen  how  far  the  declaration  should  correspond  with  the  pro-  quenTpro- 
;ess  or  affidavit  to  hold  to  bail  in  bailable  cases  (J).     The  de-  ceedings. 
;laration  is  filed  or  delivered  in  the  same  manner  as  in  ordi- 
lary  cases. 

By  general  rule  of  all  the  courts  of  R.  H.,  4  W.  4,  r.  21,  Plea. 
*  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  in- 
solvent, or  executors,  administrators,  or  persons  authorized  hy 
let  of  parliament  to  sue  or  be  sued  as  nominal  parties,  the 
'liaracter  in  which  the  plaintiff  or  defendant  is  stated  on  the 
'ecord  to  sue  or  be  sued,  shall  not  in  any  case  be  considered 
is  in  issue,  unless  specially  denied." 

The  jlefendant  may  bring  money  into  court  (m). 

If  the  plaintiff  reside  abroad,  he  may  be  compelled  to  give  Security  for 
security  for  costs  as  in  other  cases  {/n).  Costs. 

The  subsequent  proceedings,    together  with    the   verdict,  other  Pro- 
jostea,  judgment,  and  execution,  are  also  the  same  as  in  ordi-  ^^  ^"^^' 
lary  cases  (o).  As  to  scire  facias  by  an  executor,  &c.,  to  revive 
I  judgment  obtained  by  his  testator,  &c.,  see  ante,  819. 

Costs.]  If  the  verdict  be  for  the  plaintiff,  he  is  of  course  Costs, 
entitled  to  costs,  as  in  ordinary  cases.  Previously  to  the  sta- 
tute, 8  <^-  4  W.  4,  c.  42,  5.  81,  if  the  verdict  were  given  for 
;he  defendant,  the  plaintiff  in  such  case  was  not  liable  to 
josts  (j)),  unless  the  cause^  of  action  accrued  after  the  testator's 
)r  intestate's  death  {q),  and  the  plaintiff  might  have  brought 
:he  action  in  his  own  right  (r).  Also,  previously  to  that  act, 
:he  plaintiff  was  not  liable  to  the  costs  of  a  nonsuit,  unless  the 
iction   were   such  that  he  might  have  brought  it  in  his  own 

(7j)  Po«^,  tit.  "  Costs:"  Feetey  V.  Reed,  5        (q)  Bollard  v.   Spencer,   7   T.   R.  358: 

B.  &  Aid.   515  a. :   Dronefield  v.  Archer,  Hollis    v.    Smith,    10   East,    293 :    Gold- 

[d.  513 ;  1  D.  &  R.  67,  S.  C.  thwaite  v.  Petrie,  5  T.  R.  234. 

(j)  Mellin  v.  Evans,  1  C.  &  J.  82:-  ante,        (r)  Goldthwaite  v.  Petrie,  5  T.  R.  234: 

Vol.  1,478.  Cockerilly.  Ki/naston,  AT.  R.  277:  Cooke 

(k)  Ante,  Vol.  I.  72.    As  to  tjaxing  the  v.  Lucas,  2  East,  395.    As  in  trover  for  a 

)ill,  see  Id.  77.  conversion    after   the    testator's    death. 

(I)  Vol.  I.  143,  144.  (Orimsteadv.Shirle!/,  2  Taunt.  116).  Even 

(m)  Crutchfield  v.  Scott,  2  Str.  796.  if  the  declaration  in  an  action  by  an  exe- 

(w)  Chevalier  v.  Finnis,  »3  Moore,  602;  1  cutor  or  administrator  contained  a  count 

B.  &  B.  277,  S.  C. :  post,  Book  IV.  Part  I.  on  an  account  stated  with  the  plaintiff  as 

Ch.  12.  executor  or  administrator,  and  promise 

(o)  See  Chit.  Forms,  510.  to  him  as  such,   he  would,  if  he  were 

{p)  Nichollas  v.  Killig^-ew,  1  L.  Raym.  nonsuited,  or  defendant  obtained  a  ver- 

136:  Martin  v.  Norfolk,  H.  Bl.  528  :  Wil-  diet,  be  liable  to  the  costs  even  before  the 

'on  V.  Hamilton,  1   B.  &  P.  445.      The  above  act.  {Uowbis:gin\.  Harrison,  QB.  Is. 

•eason  of  their  not  being  liable  was  on  ac-  C.  666:  Jobson  v.  Fm-ster,  1  B.   &  Ad.  6  : 

:ount  of  the  form  of  the  statute  which  Slater  v.  Lawson,  Id.  893).     But,  in  such 

Srst  gave  the  defendant  costs  not  hav-  case,  as  far  as  the  pleadings  were  con- 

ng  included  executors.      (See  per  Tin-  cerned,  the  defendant  would  be  entitled 

lal,  C.  J.,  in  Wilkinson  v.   Edwards,  1  to  the  costs  of  that  count  only.    (Id.:  and 

5cott,  174;    3  Dowl.  130;  and  in  South-  R.  H.,  2  W.  4,  r.74). 
(ate  V.  Crowley,  1  Scott,  378). 

l3 


876  Actions  by  Executors  or  Administrators. 

Book  m.  rif>lit  (.s)  ;  nor  to  costs  on  judgment  as  in  case  of  a  nonsuit  {t), 
^^'*^  "•  lie  was  always,  even  l)ef'ore  that  act,  liable  to  the  costs  of  a 
nonpros  {u) ;  and  to  costs  upon  a  discontinuance  {x)^  or  for  not 
proceeding  to  trial  according  to  notice  (j/),  if  ne  luid  know- 
ingly brought  a  wrong  action,  or  heen  guilty  of  a  wilful  de- 
fault (cr);  otherwise  not(a).  And  now,  by  that  act,  "in 
every  action  brought  by  an  executor  or  administrator  in  nght 
of  the  testator  or  intestate,  such  executor  or  administrator  shall 
(unless  the  court  in  which  such  action  is  brought,  or  a  judge  of 
any  of  the  said  superior  courts,  shall  otherwise  order)  be  liable 
to  pay  costs  to  the  defendant  in  case  of  being  nonsuited,"  or  a 
verdict  passing  against  the  plaintiff,  and  in  all  other  cases  in 
which  he  would  be  liable  if  such  plaintiff  were  suing  in  his 
own  right  upon  a  cause  of  action  acciniing  to  himself;  and 
the  defendant  shall  have  judgment  for  such  costs,  and  they 
shall  be  recovered  in  like  manner."  As  a  general  rule,  since 
this  statute,  executors  plaintiffs  are  liable  to  costs  where 
they  do  not  succeed ;  and  it  is  incumbent  on  them  to  shew 
some  facts,  which  may  satisfy  the  court  that  they  should  be 
exempt  in  the  particular  case,  and  it  is  not  enough  to  shew 
hardship  in  the  case  of  the  plaintiff,  unless  it  be  shewn  that 
it  was  occasioned  by  the  misconduct  of  the  defendant ;  for  the 
act  being  made  for  the  benefit  of  defendants,  the  court  will 
not  take  away  that  benefit  imless  they  see  clearly  that  the 
defendant  has  forfeited  his  claim  to  it  {b).  The  fact  that  the 
plaintiffs  were  advised  by  counsel  that  a  point  of  law,  which 
was  ultimately  decided  against  them,  was  in  their  favour,  or, 
at  all  events,  that  there  was  sufficient  doubt  to  make  it  proper 
for  the  plaintiffs  to  take  the  opinion  of  a  court  of  law  upon  it, 
is  not  sufficient  (c).  The  conduct  of  the  defendant  in  the 
course  of  the  action,  as,  that  there  was  greater  prolixity  of 
pleading  than  necessary,  &c.,  will  not  be  considered  by  the 
court  in  exercising  their  discretion  as  to  relieving  the  execu- 
tors from  costs  {d).  But  mala  fides  or  misconduct  on  the  part 
of  the  defendant  in  general  will  be  considered  (e).  The  dis- 
cretion as  to  costs  in  actions  by  executors,  given  to  the  court 
or  a  judge  by  the  above  enactment,  applies  to  those  cases  only 
where  an  executor,  before  the  act,  was  exempt  from  costs(/) ; 
and  therefore,  in  assumpsit  on  promises  to  an  executor,  the 
defendant  on  a  nonsuit  is  entitled  to  his  costs  as  of  course 
under  the  23  H.  8,  c.  15  (/).     The  8  (^-  4  W.  4,  c.  42,  is  retro- 

(s)  See  the  instances  mentioned  in  note  Brown  v.  Crowlej/,  3  Dowl,  386:  Southgate 

(q),  supra:  Hollis  v.  Smith,  10  East,  293:  v.  Crowley,  1  Hodges,  1 ;  1  Bing.  N.  C.  518i 

CockerillY.  Kynaston,  4  T.  R.  277:  Bar-  1  Scott,  374,  S.  C;  Wilkinson  v.  Edwards, 

nard  v,   Higdon,  3  B.  &  Aid.  213 ;    2  L.  3  Dowl.  137;  1  Bing.  N.  C.  301,  S.  C-  L» 

Raym.  865.  Tcin  v.  Massie,  4  Dowl.  239  ;  1  Gale.  270, 

(t)  Pickup  v.  Wharton,  2  Dowl.  388;   2  S.C.:  Engler  v.  Twisden,  2  Bing.  N.  C. 

C,  &  M.  401,  S.  C;    Booth  v.  Holt,  2  H.  263;  4  Dowl.  330:  Prole  v.  Wiggins,  3  Bing 

Bl.  277:  Bennett  v.  Coker,  4  Burr.  1928.  N.  C.  235. 

(?<)  Higgs  V.  Warry,QT:.  R.654:  Hawes  (c)  Farley  v.  Briant,  3  Ad.  &  El.  839. 

V.  Saunders,  3  Burr.  1584.  (rf)  Id.:  supra,  n.  (a). 

(x)  Melhuish  v.  Maunder,  2  New  Rep.  (e)  See  Southgate  v.  Crowley,-  Brown  v, 

72;  i  Chit.  Rep.  629  n.  Croley  ;  Godson  v.  Freeman,  sup^-a. 

(y)  Nm7ez  v.  Modligliani,  1  H.  Bl.  217;  (/)  Ashton  v.   Poynter,  1  C,  M.  &  R 

3  Burr.  1585.  738:  3  Dowl.  465;   1  Gale,  57,  S.  C.     Tht 

(:;)  Harris  v.  Jones,  1  W.   Bl.  451:   3  decision  in  Lmons  v.  Barrow,  4  Moo.  & 

Burr.  1451,  S.C.  Sc.  463;    10  Bing.  563,  S.  C,  cannot,  it 

(a)  Bennett  v.  Coker,  4  Burr.  1927.'  seems,  be  supported.    See  3  Dowl.  471 ;  J 

{h)  Godson   v.    Freeman,    2  C,   M.  &  C,  M.  &  R.  740,  per  Parke,  B. :  Spena 

U.  585;   4   Dowl.  543;  1  Tyr.  &  Gr.  35;  \.  Albert,  4  Nev.&  M.  385  ;  2  A.  &  E.  785 

1   Gale,  329,  S.  C;    Farley  v.  Bryant,  6  1  H.  &  W.  7,  &  C:    Woolley  v.  Sloper,  .' 

Law,  J.,  N,  S.  87;  3  Ad,  &  Ei.  839,  S.  C:  Moo.  &  Sc.  248;  2  Dowl.  208,  S.  C, 
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spective  in  its  operation  (^).  The  application  by  the  executor 
;o  be  relieved, from  costs  should  be  made  before  the  taxation; 
3therwise,  if  granted,  it  will  only  be  on  payment  of  the  costs 
)f  the  application  (A).  The  decision  of  a  single  judge  as  to  the 
;osts  may  be  reviewed  by  the  court  («), 
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Chap.  v. 
Sect.  2. 


Sect.  2^ 
Actions  against  Executors  or  Administrators, 


In  what  Court  they  may  be  sued, 

877. 
Limitation  of  Action,  id^ 
Process  and  Declaration,  878. 
Plea    and    subsequent    Proceed- 


ings, 878. 
Judgment,  880. 
Costs,  881. 

Execution,  Devastavit,  Sfc,  882. 
Other  Proceedings,  883. 


In  tvhat  Court  they  ma?/  be  >Sued.~]  Executors  and  administra-  in  what  court 
tors  are  not,  unless  expressly  named,  within  the  statutes  by  sue^.""^^  ^^ 
which  courts  of  conscience  have  been  established  (^) ;  and  con- 
sequently, they  may  be  sued  in  the  superior  court,  however 
trifling  the  cause  of  action  may  be.  Also,  it  may  be  necessary 
to  remark,  if  the  defendant  be  an  attorney,  or  officer  of  the 
court,  yet  he  is  not  entitled  to  his  usual  privileges  when  sued 
as  an  executor,  &c.(/). 

Limitation  of  Actions  against."]  An  action  cannot  be  i^ain-  Limitation  of 
tained  against  an  executor,  until  he  has  taken  upon  himself  to  ag^ainst 
act  as  such,  or  proved  the  will.  Therefore,  where  a  testator 
died  abroad  more  than  six  years  before  the  commencement  of 
the  suit,  but  his  executors  in  this  country  had  not  proved  the 
will,  nor  in  any  manner  acted  as  executors,  until  within  six 
years,  the  Court  of  Common  Pleas  held  that  the  Statute  of 
Limitations  was  no  bar(m).  But  when  the  debtor  died  after 
the  statute  had  begun  to  run^  and  (in  consequence  of  litigation 
as  to  the  right  to  probate)  an  executor  of  his  will  was  not  ap- 
pointed until  after  the  expiration  of  the  six  years,  the  Court 
of  Exchequer  held  that  the  debt  was  barred,  and  that  the 
creditor  was  not  entitled  to  a  reasonable  time  after  grant  of 
probate  within  which  to  bring  his  action  (?^). 

By  the  S  3^4:  TV.  4=,  c.  42,  s.  2,  actions  of  tort  may  be  brought 
against  executors  or  administrators  for  any  wrong  done  by  the 
testator  or  intestate  within  six  calendar  months  of  his  death  to 


(g)  Freeman  v.  Mo^/es,  3  Nev.  &  M.  883;  370;  3  A,  &  E.  198,  S.  C. 

1  A.  &  E.  338,  S.  C,  LiUledale,  J.,  diss.:  (k)    Ailway  v.  Burrows,     Doug.    263: 

Pickup  V.  Wharton,  2  C.  &  M.  406:  Orant  Webb  \.  Brown,  5  T.  R.  535. 

V.  Kemp,    Id.  636:    and    see  Lakin  v.  (I)  Newtm.  v.  Rmvland,\  SaXk.  2;  WjA. 

Massie,  4  Dowl.  239;  1  Gale,  270,  S.  C-  Raym.  533,  S.C. 

Prole  V.  Wiggins,  3  Bing.  N.  C.  235.  (m)  Douglas  v.  Forrest,  1  Moo.  &  P.  663; 

(h)  Ashtrmv.  Poynter,!  Gale,  57;  1  C.,  4  Bing.  686,   S.  C-   and  see  Murray  v. 

M,  &  R.  738;  5  Tyr.  322;   3  Dowl.  465,  East  India  Company,  5  B.  &  Aid.  204: 

S.  C.  ante,  874. 

{i)  Lakin  v.  Massie,    4  Dowl.  239;   1  (n)  Rhodes   v.  Smethurst,  4  M.  &  W. 

Gale,  270,   S.  C;  overruling  Maddox  v.  63:  and  see  in  Equity,  Freake  v.  Crane- 

PhiUips,  1  H.  &  W.  251;   5  Nev.  &  M.  feldt,  3  Myl.  8i  Cr.  A99. 
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the  property,  real  or  ])er8onHl,  of  another;  ])rovi(le(l  the  actions 
he  brought  within  six  calendar  months  after  tliey  liave  taken 
n])()n  themselves  the  administration  of  his  estate,  and  tlie  da- 
mages recovered  are  to  rank  as  simple  contract  del)ts.  Where 
an  action  ex  contractu  will  lie,  it  may  still  he  brought.  There- 
fore, where  the  testfitor  had  wrongfully  taken  coal  from  the 
plaintiff's  land  and  sold  it  and  received  the  proceeds,  though 
no  direct  evidence  was  given  of  the  sum  received,  hut  merely 
of  the  fact  of  the  sale,  it  was  held  that  the  plaintiff  might 
bring  money  had  and  received  for  so  much  as  was  raised  be- 
fore the  six  months,  and  trespass  under  the  above  act  for  so 
much  as  was  raised  within  the  six  months,  the  acts  being  dis- 
tinct, and  the  two  actions  therefore  not  incompatible,  although 
the  plaintiff  might  have  recovered  for  all  in  the  action  for 
money  had  and  received  (o). 

Process  and  Declaration.']  The  executor  or  administrator 
need  not  be  described  as  such  in  the  process  (/>).  Executors 
or  administrators  cannot  be  holden  to  bail,  unless  in  cases 
where  they  have  promised  in  writing  to  pay  the  debt  of  their 
testator  or  intestate,  or  (under  a  judge's  order)  when  they 
have  been  guilty  of  a  devastavit  {q) ;  and  not  even  then,  unless 
the  debt  be  over  20/.,  and  they  be  about  to  quit  England  (r). 

The  declaration  is  filed  or  delivered  as  in  ordinary  cases. 

Plea  and  sub-      Plea  and  subsequent  Proceedings.']  If  the  defendant  allow 
^eed"^"^  ^^^    judgment  to  go  by  default,  or  expressly  confess  the  action, 
this  is  deemed  a  confession  of  assets,  and  he  will  be  estopped 
from  denying  it  afterwards  in  an  action  on  the  judgment  sug- 
gesting a  devastavit {s).      He  should   therefore   take  care  to 
plead  regularly  to  the  action,  unless  he  wish  to  acknowledge 
assets.     If  the  defendant  dispute  his  being  executor  or  admi- 
nistrator, he  should  plead  it  specially  (^).     The  plea  is  deli- 
vered as  in  ordinary  cases.     The  plea  oiplene  administravit,  or 
ne  unques  executor,  need  not,  in  the  Courts  of  Queen's  Bench 
or   Exchequer,   be   signed   by   counsel  (w).      On  account   of 
costs,  it  is  not  advisable  to  plead  any  false  plea  {x). 
Proceedings         If  the  defendant  plead  plene  administravit  or  plene  adminis- 
administ"\it  travit  prcEter^  alone,  the  plaintiff  in  his  replication  may  either 
pleaded  alone,  deny  it,  or  he  may  confess  it,  and  pray  judgment  of  assets  in 
futuro,  upon   the  former  plea(_^);  or,   upon  the  latter,  take 
judgment  presently  of  the  assets  acknowledged  to  be  in  the 
hands  of  the  defendant,  and  of  assets  in  futuro  for  the  residue. 
In  the  latter  case  the  plaintiff  may  sign  judgment  of  assets 
quando  acciderint,  c^'c.  (0),  after  executing  a  writ  of  inquiry 


(0)  Powell  V.  Rees,  7  A.  &  E.  426;  2  Nev. 
&  P.  571,  S.  C. 

(p)  Ante,  Vol.  I.  513. 

(q)    Vol.  I.  473. 

(f)  See  the  1  &  2  V.  c.   110,  s.  3. 

{s)  Skelton  v.  Hawlins:,  1  Wils,  258: 
but  see  Bird  v.  Culmer,  Hob.  178. 

(t)  R.  H.,  4  W.  4,  r.  21,  ante,  875. 

(m)  Vol.  L  171. 

(X)  See  post,  881.  Before  the  2  W.  4, 
c.  39,  and  the  rule  of  M.  T.,  3  W.  4,  r.  15, 
ante.  Vol.  I.  145,  if  the  declaration  was 
intitled  generally  of  the  term,  although 
not  filed,  &c.,  or  the  action  commenced 
imtil  after  the  first  day  of  it,  and  the  de- 


fendant wished,  under  the  plea  of  plene 
administravit,  to  give  in  evidence  an  ad- 
ministration of  assets  upon  the  first  01 
other  day  of  the  term  previous  to  the 
commencement  of  the  action,  he  should 
have  moved  the  court  that  the  plaintiff 
be  obliged  to  intitle  his  declaration  spe 
cially  of  the  day  when  filed  or  delivered^ 
{Southouse  V.  Allen,  Hardw.  141)  ;  or  he 
might,  as  he  now  may,  give  in  proof,  at 
the  trial,  the  time  at  which  the  action 
was  really  commenced.  (Mann  v.  Adams, 
1  Sid.  432). 

fy)  See  a  form,  Chit.  Forms,  511. 

(3)  See  Mara  v.  quin,  6  T.  R,  1. 


on  other 
Pleas. 
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when  necessary(a):  and  when  assets  afterwards  come  to  the  chap.  v. 
hands  of  the  executor,  he  may  proceed  against  him  by  scire  ^^^^-  ^' 
facias,  as  directed  ante,  827,  828. 

But  if  the  defendant  plead  either  of  the  pleas  above  men-  proceedings 
tioned,  and  also  the  general  issue  or  other  plea,  and  the  plain- 
tiff deny  both  in  his  replication,  the  issue  is  then  made  up, 
md  the  parties  proceed  in  the  ordinary  way;  or  if  the  plain- 
tiff add  the  similiter  to  the  general  issue,  and  confess  the  plea  of 
vlene  administravit  &^c.,  and  pray  judgment  of  assets  infuturOy 
^■c,  as  above  mentioned,  then,  after  entering  the  replication 
in  the  issue,  enter  an  award  of  the  venire  in  this  form  :  "  But 
because  it  is  uncertain  whether  the  defendant  will  be  convicted 
upon  tlie  said  issue  above  joined  between  the  parties  aforesaid, 
therefore  let  judgment  be  thereupon  stayed  until  the  trial  and  de- 
termination of  the  said  issue;  and  in  order  to  try  the  said  issue, 
\he  sheriff  is  commanded''''  &^c.,  as  in  ordinary  cases (5).  In 
this  latter  case,^  if  the  plaintiff  have  a  verdict,  judgment  is 
signed,  and  he  proceeds  as  in  ordinary  cases  against  an  execu- 
tor who  has  pleaded  a  false  plea ;  so  that,  if  such  plea  be  false 
w^ithin  his  own  knowledge,  (as  a  plea  of  ne  miques  executor, 
y[  the  like),  he  would  be  personally  liable,  not  only  for  the 
30sts,  but  also,  it  seems,  for  the  debt,  and  judgment  and  exe- 
cution might  be  issued  against  him  accordingly  (c);  or  if  not 
False  within  his  own  knowledge,  (ag  a  plea  that  the  tes- 
tator did  not  promise,  or  the  like),  he  would  be  personally  liable 
For  the  costs,  and  the  judgment  signed  against  him  would  be 
3f  assets  quando  c^-c,  upon  which  the  plaintiff  might  after- 
wards, when  assets  came  to  defendant's  hands,  have  a  scire 
facias,  as  is  above  mentioned,  for  the  debt,  and  immediately 
bave  difl.fa.  or  ca.  sa,  for  the  costs  de  bonis  testatoris,  et  si 
non,  de  bonis  propriis  {d). 

It  is  well  settled,  that  if  an  action  be  commenced  against  an  Confessing 
jxecutor  or  administrator  for  any  specific  debt,  it  must  be  as"^  prefer^" 
preferred  by  him  in  payment  to  others  of  the  same  class  :  and  a  Creditor, 
in  that  case,  the  executor  or  administrator  w^ould  not  be  war- 
ranted in  making  any  voluntary  payment  of  such  other  debts 
to  defeat  the  party  of  his  remedy  (e).     Yet,  although  one  cre- 
ditor commence  an  action,  if  another  creditor,  in  equal  degree, 
commence  a  subsequent  action,  and  first  recover  judgment,  he 
must  be  first  satisfied.     Hence  an  executor  or  administrator 
das  it  in  his  election  to  give  a  preference,  by  confessing  judg- 
ment in  the  action  of  the  one,  and  pleading  such  judgment  to 
the  action  of  the  other  (/).     In  case,  therefore,  a  hostile  cre- 
ditor bring  an  action,  and  there  be  not  sufficient  assets  to    • 
divide  amongst  the  creditors,  and  the  executor  be  desirous  of 
making  an  equal  division,  or  favouring  any  particular  creditor 
or  creditors  of  the  same  class,  in  preference  to  the  hostile 
plaintiff,   the   course  adopted  is,  to  get  one  or  more  of  the 
Friendly  creditors,  whose  debt,  or  joint  debts,  will  fully  cover 
the  assets  in  hand,  immediately  to  bring  a  friendly  action  or 
actions,  and  declare  therein  in  the  common  form  of  debt,  and 

(o)  See  ante,  709,  723.  Forms,  518. 

(6)  See  form.  Chit.  Forms,  515.  (e)  11  Vin,  Abr.  296  :  Com.  Dig.,  Ad- 

(c)  See  post,  881.  min.  c.  2:    Toller,  288,  289. 

(d)  See  Marshall  v.  Wilder,  9  B.  &  C.  (/)  See  note  (e),  sujjra,  931:  Off.  Ex. 
555  ;  1  Saund.  336  b,  n.  (10) :  and  Chit.  145. 
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let  defendant  suffer  judgment  against  him  by  default;  and,  on 
this  being  elfeeted,  then  to  j)lead  tlie  jndgmeiit  to  the  decla- 
ration of  tile  bostile  creditor.  Jf  such  judgment  be  recovered 
after  ])leading  to  the  action  hy  tbe  hostile  creditor,  and  hefore 
trial,  he  may  plead  it  within  eight  days  after  such  judgment 
recovered  {g). 
Warrantor  If  Ji  warrant  of  attorney  be  given  by  one  of  several  execu- 
Attorney  by    tors,  ki  confess  a  judgment  against  all,  the  court  will  order  it 

to  be  delivered  up,  ike.  (A). 
Verdict.  1'he  verdict  is  in  the  affirmative  or  negative  of  the  issue,  as 

in  ordinary  cases  («'). 


Judgment  in 
general. 


On  false  Plea. 


On  Plea  of 
Judgments 
outstanding. 


InAction  sug- 


Judgment.~\  The  judgment  on  demurrer,  on  issue  of  nul  tiel 
record,  by  confession  or  nil  dicit,  is  interlocutory  or  final,  as 
in  other  cases.  If  interlocutory,  it  is  the  same  as  in  ordinary 
cases ;  after  which  follow  the  award  of  the  inquiry,  return, 
and  final  judgment,  as  stated  ante,  720.  The  final  judgment 
after  a  writ  of  inquir}',  or  on  a  verdict  against  an  executor  or 
administrator,  when  he  pleads  a  plea  admitting  his  represen- 
tative character,  and  the  plaintiff  takes  issue  on  it  or  replies, 
is,  that  the  debt,  damages,  and  costs,  or  the  damages  and 
costs,  shall  be  levied  of  the  goods  of  the  testator  in  the  hands 
of  the  defendant,  if  he  have  so  much  thereof  in  his  hands  to 
be  administered;  and  if  not,  then  the  costs  to  be  levied  of 
his  own  goods (^).  Even  where  nan  assumpsit  and  plene  ad- 
ministravit  were  pleaded,  and  the  plaintiff  confessed  the  plea 
of  plene  administravit,  and  took  judgment  of  assets  quando 
acciderint  on  that  plea,  and  joined  issue  and  obtained  a  ver- 
dict on  non  assumpsit,  he  was  held  entitled  to  judgment  for 
his  damages  and  costs,  to  be  levied  of  the  goods  of  the  tes- 
tator if  sufficient,  and  if  not,  then  the  costs  to  be  levied  of 
the  defendant's  own  goods  (/). 

If  the  defendant  plead  a  plea  which  is  false  within  his  own 
knowledge,  (as  ne  unques  executor  or  administrator,  or  the 
like),  and  it  be  found  against  him,  the  judgment  is  de  bonis 
testatoris  si,  S^c.,  et  si  non,  S^c.,  de  bonis  propriis,  or  perhaps 
unconditionally  de  bonis  propriis  {m)^ 

If  an  executor  plead  judgments  obtained  against  himself, 
and  any  one  or  more  of  them  be  avoided  by  the  plaintiff's 
pleading,  the  plaintiff  shall  have  judgment  against  the  exe- 
cutor de  bonis  propriis  (n).  But  if  he  had  pleaded  judgments 
obtained  against  the  testator,  and  that  he  had  not  sufficient 
to  satisfy  them  or  any  of  them ;  if  any  one  or  more  of  the 
judgments  be  avoided,  still  there  ought  not  to  be  a  general 
judgment  against  the  executor,  or  at  least  not  until  so  many 
of  the  judgments  are  avoided  as  to  leave  assets  in  the  execu- 
tor's hands  (o). 

In  an  action  against  an  executor  or  administrator,  suggesting 


(g)  Lyttletm  v.  Cross,  5  D.  &  R.  175;  3 
B.  &  C.  317,  S.  C. ;  Prince  v.  Nicholson,  5 
Taunt.  OfiS;  1  Marsh, 280,  S.C.:  Kitchen 
V.  Bartsch,  7  East,  53. 

(h)  Elwell  V.  Quash,  1  Str.  20 '  ante, 
691. 

[i)  See  form  of  postea,  for  plaintiff, 
Chit.  Forms,  516  ;  for  defendant,  Id. 

{k)  I  Saund.  336:    and    see    Rouse  v. 


Etherington,  1  Salk.  312;  2  L.  Kaym. 
870,  S.  C.   See  forms.  Chit.  Forms,  518. 

(/)  Marshall  V.  Wildc-r,  9  B.  &  C.  655, 

(w)  Bro.  Executors,  34:  Bull  v,  Wheeler, 
Cro.  Jac.  647:  1  Saund.  336  b. 

(n)  1  Saund.  337  a,  n:  see  Marshall  v. 
Wilda-,  9  B.  &  €.  655. 

(o)  Id. :  but  see  several  cases  cited  there 
to  the  contrary. 
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I  devastavit,  the  judgment  against  the  defendant  shall  be  de     Chap.  v. 
)onis propriis  {p^ .     But  where  the  action  is  brought  against     Sect.  2. 
;he  executor  of  an  executor,  suggesting  a  devastavit  by  the  gestingOevas- 
brmer  executor,  the  judgment  against  the  defendant  will  be 
ie  bonis  testatoris  (q). 

Where  an  executor  or  administrator  is  charged  and  made  Against  Exe- 
iable  as  assignee,    the  judgment  is  of  course  de  bonis  pro-  signee. 
oriis  (r). 

As  to  the  judgment  of  assets  quando    S^'C,  it  has  already 
3een  sufficiently  treated  of,  ante,  878  (5). 

Costs.']  If  there  be  a  verdict  for  the  defendant,  he  is  en-  Costs, 
iitled  to  costs  as  in  ordinary  cases.    And  the  statutes  by  which  For  Executor 
josts  are  recoverable  by  a  defendant  in  replevin,  extend  to  Defendant, 
ivowries  by  an  executor  (t).     So,  if  the  defendant  plead  se- 
ireral  pleas,  and  issue  be  taken  on  any  one  of  them  which  is 
I  total  bar  to  the  action,  (as  plene  adminiMravit,  or  the  like), 
md  the  verdict  thereon  be  found  for  the  defendant,  he  will, 
is  in   other  cases,  be   entitled    to   the  general  costs  of  the 
;ause  {u). 

When  the   defendant  pleads  plene  administravit,   or  judg-  Against  Exe- 
ments  outstanding,  and  plene  administravit  proeter,  and  the  judgment 
plaintiff,  admitting  the  truth  of  the  plea,  takes  judgment  of  of  Assets  in 
issets  infuturo,  the  defendant  is  not  liable  to  costs  (x).     Nor  ^^"'^°- 
iocs  he  seem  liable  thereto  when  he  pleads  pleiie  administravit 
wceter,  and  the  plaintiff  admitting  the  truth  of  the  plea,  takes 
judgment  of  the  assets  admitted  in  j)art  and  for  the  residue 
3f  assets  infuturo{?/).     It  was  formerly  the  practice  in  these 
3ases  not  to  allow  the  plaintiff  his  costs,  even  out  of  the  fu- 
ture assets;  but,  in  a  modern  case,  the  court  held  that  the 
plaintiff  was  entitled  to  them  out  of  such  assets,   and  that 
judgment  might  be  entered  for  them  accordingly  (z). 

If  an  executor  or  administrator  plead  a  plea  which  is  false  On  pleading 
within  his  own  knowledge,  (as  ne  miques  executor  or  admi- ^  ^^  ^^' 
Distrator,  or  a  release  to  himself,  or  a  judgment  recovered 
against  himself,  or  the  like),  he  is  liable  to  costs  to  be  levied 
de  bonis  propriis  absolutely ;  or  if  he  plead  a  plea  which  is 
false,  but  not  so  within  his  own  knowledge,  (as  that  the 
testator  or  intestate  did  not  promise,  or  a  judgment  recovered 
against  the  testator,  or  the  like),  he  is  liable  to  costs  to  be 
levied  de  bonis  propriis  conditionally,  provided  there  be  not 
goods  of  the  testator  sufficient  to  satisfy  them  {a).     Where 

(p)  1  Saund.  336  c,  n.  (1).  v,    WeUs,    8    Taunt.    129  :    Marshall   v. 

(q)  1  Saund.  219  e,  n.  <1).  Wilder,  2  U.  &  C.  657:    Ho^g-v.  Graham, 

(r)  Tilnp  v,  Norris,  1   Salk,  309:  1  L.  4  Taunt.  135:  and  see  Hart  v.  Cutbush,  2 

Eaym.  5.53,  S.  C,    See  as  to  rent,  Ruhery  Dow],  456:    Probert  v.  Phillips,  5  Dowl. 

V.  Stevens,  4  B,  &  Ad.  241 :   and  as  to  re-  473;  2  M.  &  W.  40,  S.  C. 

pairs,  Tremeere  v.  Morison,  1  Bing.  N.  C.  {x)  Tidd,  9th  ed.  980:  Hindsley  v.  Rus- 

19.  sell,  12  East,  232:  Cox  v.  Peacock,  4  Dowl. 

(s)  See  forms  of  entry  of  judgment  of  134. 

assets  qitandf)  SjC,  where  plene  adminis-  (y)  Id.'    Rast.   Ent.  323;  8  Co.  134:  2 

travit  is    pleaded    and    confessed,    Chit.  Saund.  226. 

Forms,  511,  512;  the  like  where  (he  plea  (z)  De  Tastet  v.  Andrade,  1  Chit.  Rep. 

is  denied,  and  verdict  upon  it  for  defend-  629,  630,  n. :    Williams  on    Exec.    1222: 

ant,  Id.  516;  and  see  form  of  scire /adas  Butt  v.   Deschamps,   Tidd,  980:    Cox  v. 

on  judgment  quando.  Id.  Peacock,  4  Dowl.  134. 

{t)  Farncll  v.  Keightley,  2   Rol.  Rep.  (a)    Ante,  879:  Hnumrd  v    Jemmett,  3 

4.57;  Tidd,  887,976.  Burr.  l.mS;  1  W.  Bl,  400,  S.  C. :    2  Wil- 

(m)  I^ffulden  v.  Terson,  2  Dowl.  277:  Hams' Executors,  1412. 
Edtvards  v.  Bethel,  1  B.  &  Aid.  254:  Ragg 
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the  defendant  plwids  a  false  pica  and  plene  adminiftravity  if  the 
.  plaintiff"  take  jiifl^ment  of  assets  in  futnro  \i]um  the  latter 
plea,  and  ^o  to  trial  upon  the  other  j)lea,  he  will  he  entitled 
to  costs  if  he  ohtain  a  verdict;  and  therefore  in  such  case  it  is 
usual  for  the  defendant  to  apply  to  a  jud;^e,  to  withdraw  the 
false  plea,  which  he  will  be  2>ermitted  to  do  on  payment  of 
costs  (b). 

Execution^  Devastavit,  SsjcJ]  On  an  ordinary  judgment  against 
an  executor  or  administrator,  (that  is,  a  judgment  that  the 
plaintiff  do  recover  the  del)t  and  costs  to  he  levied  out  of  the 
assets  of  the  testator  if  the  defendant  have  so  much,  hut  if 
not,  then  the  costs  out  of  the  defendant's  own  goods),  the 
usual  writ  of  execution  against  him,  for  the  recovery  of 
i\i<d  debt,  is  ql  fieri  facias  de  bonis  testatoris{c)\  hut  if  the 
sheriff  return  to  this  writ  nulla  bona  testatoris  nee  propria, 
and  a  devastavit (^d),  the  plaintiff  may  immediately  sue  out  a 
fieri  facias  de  bonis  propriis(e),  or  an  elegit {f),  or  sl  capias 
ad  satisfaciendum (^g)y  against  the  property  or  person  of  the 
executor  or  administrator,  in  as  full  a  manner  as  in  an  action 
against  him  in  his  own  right(A).  You  cannot,  however,  sue 
out  these  writs  of  execution  against  the  property  or  person 
of  the  executor  or  administrator,  upon  a  judgment  de  bonis 
testatoris^  (which  is  the  only  one  here  intended),  unless  the 
sheriff  have  returned  a  devastavit  (i).  Therefore,  if  the  sheriflF 
return  nulla  bona  merely,  the  plaintiff,  if  he  can  prove  a  de' 
vastavit,  may  either  proceed  by  action  of  debt  upon  the  judg- 
ment, suggesting  a  devastavit;  and  if  the  plaintiff  succeed  in 
that  action,  he  may  have  execution  against  the  defendant  per- 
sonally as  in  ordinary  cases  (i:);  or  he  may  sue  out  a  scire 
fieri  inquiry(/),  commanding  the  sheriff,  that  in  case  there 
shall  be  no  goods  of  the  testator  remaining  in  the  hands  of  the 
executor,  he  shall  summon  a  jury  to  inc[uire  if  the  defendant 
have  wasted  the  goods  of  the  testator ;  and  if  a  devastavit  be 
found  (^),  that  he  shall  warn  the  defendant  that  he  be  in 
court  upon  a  day  mentioned,  to  shew  cause  why  the  plaintiff 
should  not  have  a  fieri  facias  de  bonis  propriis  against  him(7i). 
The  same  notice  must  be  given  of  executing  a  scire  fieri  inquiry, 
as  in  the  case  of  a  common  writ  of  inquiry  (o).  Formerly,  as 
no  costs  were  recoverable  in  this  proceeding  by  scire  fieri  in- 
quiry, unless  the  executor  appeared  and  pleaded  to  it,  it  was 
seldom  adopted ;  but  the  usual  remedy  was  by  action  of  debt 
on  the  judgment,  suggesting  a  devastavit,  as  above  men- 
tioned (/>).  But  now,  since,  by  the  3^4  JV.4^  c.  42,  s.  84, 
such  costs  are  recoverable,  whether  the  executor  appear  and 


(6)  Deame  v.  Grimp,  2  Bl.  Rep.  1275  ; 
MarshaU  v.  Wilder,  9  B.  &  C.  655. 

(c)  See  the  form,  Chit.  Forms,  518. 

\d)  See  the  form  of  such  returns,  Chit. 
Forms,  518, 519;  And  ofientry  thereof  upon 
the  roll,  with  award  of  J?. /a.  or  ca,  sa.  Id. 
519,  520. 

(e>  Doct.  Plac.  169.  And  see  forms. 
Chit.  Forms,  519, 

(/)  1  Crom.  346:  3  Bl.  Crom.  414. 

(g)  2  H.  6,  c.  12 :  Bro.  Executors,  12. 
See  the  form,  Chit.  Forms,  520. 

(/i)  See  Rast.  323  b,  326  a,  pi.  6- 

\i)  Woj-d  V.  Tftomas,  2  DowL  87;    1  C. 


&M.532,  S.C. 

Qc)  1  Saund.  219  a. 

(/)  See  form,  Chit.  Forms,  521. 

(m)  See  form  of  return  and  inquisition; 
Chit.  Forms,  .522. 

(w)  See  1  Saund.  219,  n.  (8),  303:  Mor 
foot  V.  Chivers,  1  Str.  631;  2  L.  Raym 
1395,  S.  C:  Ward  v.  Tfumias,  2  Dowl 
87. 

(o)  Biron  v.  Phillips,  1  Str.  235:    Stem 
V.  Lateward,  Id.  623;  2  L.  Raym.  1832 
jS  C. 
'{p)  2  Saund- 219  a. 
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lead  to  the  scire  facias  or  not,  the  remedy  by  scire  facias     Chap.  v. 
(lay  become  more  usual  (^).     See  more  particularly  as  to  these      ^^^'^'  ^- 
wo  modes  of  proceeding,  and  what  shall  be  evidence  of  a  de- 
astavit,  2  Saund,  219,  n.  (8) ;  2  Williams'  Executors y  2nd  ed. 
All,  1419. 

On  a  judgment  against  an  executor  or  administrator  that 
he  plaintiff  do  recover  both  the  debt  and  costs  in  the  first 
lace  de  bonis  testatoris  si  S^c,  and  si  non  &;c.,  de  bonis  pro- 
riiSy  (and  which  judgments  usually  given  where  the  defen- 
ant  pleads  a  plea  which  is  false  in  his  own  knowledge. 
Be  antCy  881),  the  execution  pursuing  the  terms  of  the  judg- 
lent  is  a  /?.  fa.  both  as  to  debt  and  costs,  de  bonis  testatoris 
i  si  non  de  bonis  propriis ;  and  on  a  return  of  nulla  bona  nee 
^staioris  nee  propria,  then  it  seems  a  ca.  sa.  may  be  issued ; 
r  if  the  judgment  be  unconditionally  de  bonis  propriis,  then 
i;  would  seem  the  execution  might,  following  the  judgment, 
Iso  be  unconditionally  de  bonis  propriis.   {See  ante,  879,  880). 

The  usual  writ  of  execution  against  an  executor  for  costs  on 

judgment  for  the  debt  de  bonis  testatoris,  is  Sifi.fa.  de  bonis 
'^statoris  si  S)'c,,  et  si  non  (^r.,  de  bonis  propriis  (r),  or  on  a 
etum  of  nulla  bona  nee  testatoris  nee  propria,  then  a  ca.  sa. 
lay  be  issued.  The  execution  for  the  debt  and  costs  is 
sually  included  in  one  writ. 

If  an  executor  or  administrator  be  charged  and  made  liable 
s  assignee,  the  execution  would  be  against  him  de  bonis 
ropriis  {s). 

Other  Proceedings  by  or  against  Executors,  <5fc.3  The  pro-  other  Pro- 
eedings  upon  a  writ  of  error  by  or  against  executors,  will  be  a^nst  Esfe"'^ 
)und  under  the  title  "  Error ^^  in  the  first  Volume.     As  to  cutors,  &c. 
zire  facias  to  revive  a  judgment  against  an  executor  or  admi- 
istrator,  see  ante,  819  to  824;  and  as  to  scire  facias  upon  a 
idgment  of  assets  quando  S^c,  see  ante,  827(0' 

(q)  See  Palme)-  v.  Fletcher,  5  Dowl.  315.        (*)  Ante,  880. 

()•)  See  the  form,  Chit.  Forms,  518.  {t)  See  the  form.  Chit  Forms,  520. 
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Sect,  1. 


Book  hi. 
Part  ii. 

Liability  of 
Heirs. 


Process. 


Actions  against  Heirs, 

Liability  o/.]  AN  heir  is  compellable  to  pay  the  judgment 
and  specialty  debts  (a)  of  his  ancestor,  to  the  extent  of  the 
assets  which  have  come  to  him  by  descent (5).  Even  if 
he  alien  the  property  which  has  descended  to  him,  before 
action  brought,  he  is  still  liable  to  the  extent  of  the  value  of 
the  property  so  descended (c).  The  debt  is  so  far  considered 
the  debt  of  the  heir,  that  he  is  sued  in  the  debet  and  detinet, 
and  not  in  the  detinet  only,  though  the  omission  of  the  debet 
would  be  aided  by  verdict  (c?).  For  simple  contract  debts, 
and  debts  by  specialty,  in  which  the  heirs  are  not  expressly 
bound,  heirs  or  devisees  are  not  liable  at  law;  but,  by  the  3  3^ 
W.  4,  c.  104,  all  real  estate  of  the  debtor  not  charged  with,  oi 
devised  subject  to,  the  payment  of  his  debts,  is  made  asseta 
to  be  administered  in  equity  for  payment  of  such  debts  aftei 
payment  of  debts  by  specialty  in  which  the  heirs  are  bound. 

Process.']  If  there  be  no  devisee,  the  action  is  against  the 
heir  only.  If  there  be  a  devisee  and  heir,  the  action  is  againsi 
them  jointly  (e).  If  there  be  no  heir,  then  the  action  is  againsi 
the  devisee  only(/).  There  is  no  occasion  to  describe  the 
defendant  as  heir  or  devisee  in  the  process(^).  The  defendanl 
cannot  be  holden  to  bail(/i). 


The  Declara- 
tion. 


Declaration, ~\  As  to  the 
2  Chit.  PL  Qth  ed.  304,  384. 
nary  cases  (i). 


declaration,    see   2  Saund.  Id; 
It  is  filed  or  delivered  as  in  ordi- 


(a)  It  does  not  seem  from  the  wording 
of  the  11  G.  4  &  I  W.  4,  c,  47,  s.  6, 
that  that  act  gives  any  remedy  against 
the  heir  or  devisee,  for  breaches  of  cove- 
nant, where  the  damages  are  unliquidated, 
and  the  breach  is  subsequent  to  the  death 
of  the  covenantor.  (See  Farley  v.  Briant, 
3  Ad.  &  El.  839). 

(b)  As  to  what  are  to  be  considered  as- 
sets by  descent,  see  2  Saund.  8  d,  &c. 

(c)  11  G.  4  &  1  W.  4,  c.  47,  s.  6,  (Sir  E. 
Sugden'f  Act),  which  act  repeals  the  3  & 


14;  6  &  7  W.  3,  c.  14;  an< 
Pleader,  2  E.  2:  Hope  v; 


4W.  &  M. « 

47  G.  3,  c.  74 

(d)  Com.  Dig,, 
Bague,  3  East,  2, 

(e)  11  G.  4  &  I  W.  4,  c.  47,  s.  3 
Saund.  7,  n.  (4), 

(/)  Id.  s.  4:   and  see  Wilson  v.  Knut 
ley,  7  East,  128,  133. 
{g)  Ante,  Vol.  I.  513. 
(h)  See  Vol.  I.  473. 
(i)  See  Vol.  I.  134. 
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Plea.']    Besides   the   defences   which    the   ancestor   might    Chap.  vi. 
Lve  set  up  to  the  action,  the  defendant  may  plead  that  he  is     ^^*^^'  ^* 


>t    heir;   or    that  he  has  paid    other  bond  or    judgment  The  Plea, 
editors,  to  the  full  extent  of  the  value  of  the  lands  de-  -^^^^  j^^y  be 
ended,  before  the  commencement  of  the  action  (»i)  ;  or  that  pleaded  by  an 
!  retains,  in  order  to  pay  judgment  debts  ;  or  that  he  retains    ^"^" 

pay  his  own  bond  or  judgment  debt ;  or  that  he  has 
)thing  by  descent ;  or  that  he  has  nothing  by  descent  ex- 
pting  a  reversion  expectant  on  the  life  of  another,  in  which 
se  the  plaintiff  may  take  judgment  of  assets  quando  accide- 
nt {n),  and  afterwards  proceed  by  scire  facias  when  the 
tate  has  come  into  possession,  as  directed  ante,  827 ;  but  if 
.e  reversion  were  expectant  on  an  estate  for  years,  the  de- 
Qdant  should  confess  assets  in  possession  to  the  amount  of 
e  value  of  the  reversion  (o).  The  defendant  cannot  plead 
at  there  is  an  executor,  who  has  assets ;  for  the  obligee 
a-y,  at  his  election,  sue  either  the  heir  or  executor (/>). 
either  can  he  plead  that  he  has  laid  -out  money  beyond  the 
nount  of  the  rents  in  the  repairs  of  the  premises  descended  {q). 
he  plea  of  riens  per  descent  need  not,  in  the  Court  of  Queen's 
ench  or  Exchequer,  be  signed  by  counsel  (r). 

If  the  defendant  do  not  plead  riens  per  descent,  or  some  plea  Consequence 
mying  the  plaintiff's  cause  of  action,  he  must  confess  the 
;tion,  and  shew  the  certainty  of  the  assets(5),  for,  by  the 
immon  law,  if  issue  be  taken  on  the  quantity  of  assets,  and 
be  found  that  the  heir  has  other  lands  by  descent  (^),  or  if 
le  defendant  plead  a  fact  which  he  knows  to  be  false,  and  it 
}  found  against  him,  (as,  when  he  pleads  reew^  jt?er  descent^ 
id  it  is  found  that  he  has  received  something,  however  small 
•  insufficient,  to  discharge  the  debt(  w)  ),  the  plaintiff  (if  he  have 
Dt  replied  and  taken  issue  according  to  the  statute (^)  ),  will 
J  entitled  to  a  general  judgment  and  execution  at  common  law 
T  the  debt,  damages,  and  costs  against  the  defendant,  in  the 
ime  manner  as  if  it  were  for  his  own  debt.  And  the  law  is 
le  same,  where  the  heir  pleads  payment  by  a  co-obligor (y), 
r  pleads  a  bad  plea(0).  But  in  such  cases,  if  the  plea  be 
onest  and  fair,  and  the  defect  arise  merely  from  mispleading, 
le  court  will  allow  the  defendant  to  amend  it  (a).  The  plea 
Inon  est  fojctum,,  however,  is  an  exception  to  the  above  rule  ; 
)r,  if  it  be  found  false,  still  the  judgment  shall  be  of 
le  lands  descended  only  (J).  Formerly,  if  the  defendant 
'■ere  under  age  at  the  time  of  the  action,  instead  of  pleading, 
e  might  pray  that  the  parol  might  demur  until  he  should  Parol  Demur- 
e  of  full  age(c).     But  now,  by  the  11  G.A:&^\  W,  4,  c.  47,  '^^'"  abolished. 

<m)  Buckley  v.  'Nightingale,  1  Str.  665.  pi.  2. 

(n)  Anon.,  Dy.  373  b:  ^Smith  v.Angell,        (t)  H  G.  4  &  1  W.  4,  c.  47,  s.  7:  Brown 

L.  Raym.  784.  v.  Shuker,  10  Law  Journ.  82  ;  2  C.  &  J. 

(o)  2Saund,  7  e.  311,  S.C. 

(p)  Bro.  Abr.,  Assets  per  Descent,  33:        («/)  Brnndlin  v.  MiUbank,   Carth.  93 ; 

ary  v.  Pepys,  Plowd.  439  b;  1  P.  Wrns.  Comb.  162,  S.  C 

13.  (c)  Smith  v.  Angell,   2  L.  Raym.  783; 

(q)  Shetelworth  v.  Neville,  1  T.  R.  454.  1  Salk,  354,  S.  C. 

(r)  See  Vol.  I.  171.  (a)  2  Saund.  72  b. 

(«)  Plowd.  440:  2  Ro.  Abr.  7I:    Buck-        (6)  Clothworthy    v.    Clothwoithy,    Cro. 

/  V.  Nightingale,  1  Str.  665.  Car.  437.     Sed  queei-e,  if  it  be  an  exception 

(()  Smith  V.  Angel,  7  Mod.  44.  to  the  rule,   for  such  plea  is  not  false 

(m)  Dai'y  V.  Fepys,  Plowd.  440:    Hind  within  the  defendant's  own  knowledge. 

.  Lyon,  2  Leon.  1 1 :  2  Ro.  Abr.  70,  C.        (c)  Rast.  Ent.  360  b,  362. 
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5.10(6?),  the  parol  is  })roliibite(l  demurring,  and,  consequently, 
the  aefen<lant  must  pleiul. 

Replication.']  If  tin;  dofendant  jdcad  riaw  per  descent  at 
tlie  time  of  the  writ  l)rouglit,  the  plaintiff"  may  by  statute 
reply  that  the  defendant  had  lands  &c.  from  his  ancestor 
before  the  writ  ])rou;>ht ;  anrl  if  issue  be  thereon  joined,  and 
found  for  the  plaintiff,  the  jury  shall  then  inouire  of  the 
value  of  the  lands,  &c.,  so  descended,  and  the  plaintiff  shall 
have  judji^ment  of  them(c)  ;  in  which  case  the  execution 
must,  both  for  the  debt  and  costs,  be  confined  to  the  value  of 
the  lands  descended  (/).  But  if  the  plaintiff  have  judgment 
by  confession,  (without  confessing  the  assets),  or  on  demurrer 
or  nil  dicit,  it  sliall  be  for  the  debt  and  damages,  without  anv 
inquiry  of  the  value  of  the  lands  descended (g).  Or,  instead 
of  replying  in  this  manner,  the  plaintiff  may  take  issue  or 
the  plea  of  ri^7is  per  descent,  and  if  he  have  a  verdict,  he  ma^i 
have  a  general  judgment  and  execution  at  common  law,  m 
above  mentioned  (//).  Or  it  seems  that,  instead  of  replying 
the  plaintiff  may  confess  the  truth  of  the  plea,  and  take  judg- 
ment of  assets  quando  acciderint. 

Issue,  &C.  Issue,  S^c.~\  The    issue    is   made   up,   and    the  subsequen 

proceedings  to  judgment  are  the  same  as  in  ordinary  cases 
On  an  issue  as  to  the  value  of  the  lands,  the  jury  should  o 
course  find  such  value  (^*). 


Judgment.  Judgment.']  If  the  defendant  have  pleaded  non  est  fac 
In  general.  tum,  or  have  confessed  the  action  and  shewn  with  certainty 
the  assets  descended,  the  judgment  is  special,  that  the  plaintif 
recover  his  debt,  damages,  and  costs,  to  be  levied  of  the  land 
descended  (^)  ;  but,  if  he  have  pleaded  Hens  per  descent,  an« 
the  plaintiff  have  taken  issue  thereon  at  common  law,  and  i 
be  found  against  defendant,  or  judgment  be  given  against  de 
fendant  on  demurrer,  or  by  default,  nil  dicit,  or  by  confession 
(without  shewing  the  assets  descended),  or  upon  any  othe 
matter  or  ground  whatsoever,  the  judgment  may  be  genera 
in  the  same  manner  as  if  the  action  had  been  brought  againi 
the  defendant  for  his  own  debt(/) ;  or  it  may  be  special,  a 
above  mentioned,  at  the  option  of  the  plaintiff",  if  he  think  i 
more  advantageous  than  the  general  judgment (w).  Also,  i 
the  plaintiff  shew  that  the  heir  has  already  received  profil 
from  the  estate  to  the  amount  of  the  debt,  and  the  defendar 
do  not  deny  it,  he  may  have  a  general  judgment  and  execr 
tion  presently  (/i). 
When  the  If  the  heir  nave  aliened  the  lands  previously  to  the  suin 

aliened.^ before  o^^  of  the  writ,  he  is  expressly  rendered  liable  for  the  specialt 
Action. 


(d)  As  to  the  construction  of  this  sec 
tion,  see  Price  v.  Carver,  3  Myl.  &  Cr. 


250, 


157:  Esnwnde  v.  Cook,  I  Drury 

(e)  11  G.  4  &  1  W.  4,  c.  47,  s-  7- 

(/)  Brown  v.  Shuker,  10  Law  Joum. 
82;  2  C.  &  J.  311,  S.  C. 

{g)  Id.:    and  see  Redshaw  v.  Hestlier, 
Carth.  354;  Comb.  344,  S.  C-  2  Saund,    S.  C. ;  Tidd,  New  Pract.546L 
8  a :  and  see  the  form  of  the  replication,        (m)  2  Saund.  7  c, 
Id  ._-... 


{h)  Matthews  v.  Lee,  Barnes,  444. 

(i)  Bmwn  v.  Shuker,  1  C  &  J.  583;  ~ 
Tyr.  400  ;  1  Price,  N.  R.  1,  S.  C. 

(k)  2  Saund.  7  a,  c.  (n.) :  see  the  forr 
Chit.  Forms,  523. 

(I)  2  Saund-  7  a,  b,  (n.) :    Brown 
Shuker,  10  Law  Journ.  82;  2  C.  &  J.  31 


(n)  Hennitigham's  case,  Dy.  344  b. 
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}bts  of  his  ancestor,  to  the  amount  of  the  lands  aliened,  by  Chap.  vi. 
at.  \\G.4:&^1  TV.  4,  c.  47,  s.  6.  If  in  such  a  case  he  plead  ^^^^- ^- 
e)is  per  descent  at  the  time  of  the  writ  brought,  and  the 
[aintifF  reply  assets  before  the  writ  brought,  the  jury  shall 
id  the  value  of  the  lands,  and  the  plaintiff  can  have  judg- 
lent  and  execution  for  debt  and  costs  only  to  that  extent  (o), 
id  not  a  general  judgment  against  the  heir,  as  at  common 
w(p)',  or  the  plaintiff,  instead  of  replying  according  to  the 
atute,  may  take  issue  on  the  plea  of  riens  per  descent,  and,  if 
und  for  him,  may  have  judgment  either  general  or  special, 
i  before  mentioned  (5').  But,  although  the  defendant  have 
3t  aliened  the  lands,  the  plaintiff  may,  if  he  wish,  reply 
jcording  to  the  statute,  and  have  judgment  accordingly  (r)  ; 
lough,  indeed,  this  would  be  an  indiscreet  mode  of  proceed- 
ig,  if  the  value  of  the  lands  would  not  amount  to  the  debt 
id  costs. 

Execution.'}  We  have  just  seen  that  the  judgment  for  Execution, 
iaintiff  is  general  or  special.  If  it  be  general,  the  plaintiff 
lay  sue  out  a  /leri  facias,  elegit,  or  ca.  sa.,  as  in  ordinary 
ises,  and  as  if  the  action  were  against  the  defendant  in  his 
vn  right  (5).  But  if  the  judgment  be  special,  that  the  debt 
3  levied  of  the  lands  descended,  and  be  not  on  a  verdict  upon 
hich  the  jury  (as  they  must  have  done)  have  already  found 
le  value  of  the  lands  descended,  the  plaintiff  in  such  a  case 
lUst  sue  out  a  special  writ,  in  nature  of  an  extent,  command- 
ig  the  sheriff  to  inquire  by  a  jury  of  the  lands  descended, 
id  to  deliver  them  to  the  plaintiff,  to  hold  until  the  debt, 
;c.,  be  thereof  fully  levied  (i).  It  seems,  also,  that  the  plain- 
ff,  upon  a  general  judgment,  may  have  this  special  writ,  if 
e  prefer  it  to  the  general  writs  of  execution,  upon  suggesting 
lat  the  heir  has  particular  lands  by  descent,  and  praying 
tecution  of  the  whole  of  them(««). 

Scire  Facias  on  Judgment  against  the  Ancestor,  S^c.']  What  Scire  Facias 
as  now  been  stated,  has,  of  course,  reference  only  to  actions  against^!"* 
gainst  the  heir ;  if  the  action  were  against  the  ancestor,  and  Ancestor,  &c. 
le  judgment  revived  by  scire  facias  against  the  heir  and 
irre tenants,  the  execution  is  by  elegit  {x) ;  and,  consequently, 
3fore  the  statute  1  S^-  2    V.  c.  110,  a  moiety  only  of  the 
icestor's  freehold  could  have  been  taken  against  the  heir, 
^■en  though  he  had  pleaded  a  false  plea(j/);  but  now,  by 

11  of  that  statute,  which  has  been  already  fully  noticed  in 
'eating  of  execution  by  elegit,  (  Vol.  I.  440),  the  execution 
ttends  to  all  the  land,  and  to  many  other  descriptions  of  real 
roperty  not  liable  before  that  act,  except,  indeed,  in  certain 
ises  already  noticed,  as  against  j^urchasers,  mortgagees,  and 
'editors.    As  to  scire  facias  to  revive  a  judgment  against  an 

(0)  11  G.  4  &  1  W.  4,  c,  47,  s.  7.  («)  See  the  form.  Chit.  Forms,  523, 

(p)  Brown  v.  Shuker,  3  C.  &  J.  311;  2  (t)  See  2  Saiind.  8  n:  3  Bac.  Abr.  25. 

yr.  320;  10  Law  Journ.  82,  S.  C;  Rad-  (u)  Bowyer  v.Rivitt,  W.  Jon.  87:  2Ro. 

aw  V.  Heather,  Carth.   354:    2  Saund.  Abr.  71,  72,  D.  pi.  3. 

n.  (x)  See  Vol.  I.  440. 

(q)    Matthews   v.    Lee,    Barnes,   444 :  (y)  See  Anon.,  Dyer,  271  a. :    3  Bac. 

lund.  8  a.  Abr.  25. 
(r)  2  Saund. On. 
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UooK  III.   lu.ii- mid  tcrretenants,  seeaw^c,  820;  uiid  an  io  scire  facias  on 

1    AKT    II*  7  7  7  J 

a  judgment  of  assets  quando  6^c.,  see  ante,  827. 


Sect.  2. 


Actions  against  Devisees. 

An  action  is  maintainable  against  a  devisee,  and  is  proceeded 
in,  in  the  same  manner  and  under  the  same  circumstances  as 
an  action  against  an  heir(^). 

The  act  MG.^S^l  IV.  4,  c.  47,  .9.  2,  (Sir  Edward  Sugden's 
Act),  renders  wills  in  fraud  of  creditors  void. 

(s)  See  11  G.  4  &  1  W.  4,  c.  47,  ss.  3,  4,  8. 
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CHAPTER  VII. 


ACTIONS  BY  AND  AGAINST  INFANTS. 


Sect.  1. 
Actions  by  Infants.  (,j,^p  ^,j 

Sect.  1. 

Process.'^  THE  process  is  to  be  sued  ont  in  the  name  of  The  Process, 
lie  infant,  and  not  at  the  suit  of  the  prockein  amy  or  guardian, 
t  is  the  same  as  in  ordinary  cases.     It  may  be  sued  out 
efore  any  prochein  amy  or  guardian  is  appointed («). 

Prochein  Amy^  how  Appointed  or  Removed,  &^c,~\  An  infant  Prochein 
annot  prosecute  an  action  either  in  person  or  by  attorney ;  -^^y?  ^°^ 
nd  therefore  it  is  that  he  cannot  sue  as  an  informer  on  a  removed,  &c. 
enal  statute  (5);  for,  an  informer  must  exhibit  his  suit  in 
roper  person,  and  prosecute  it  either  in  person  or  by  attor- 
ey(c).     But  he  may  sue  either  by  prochein  amy{d^,  or  by 
uardian(e);   usually  the  former.      If  he  sue  by  attorney, 
Ithough  this  cannot  now  be  assigned  as  error  ( /"),  yet  the 
efendant  may  plead  it  in  abatement  (^) ;    or  if  he   sue  in 
erson,  perhaps  it  would  be  error.     There  is  one  exception, 
owever,  to  this,  namely,  where  several  executors  are  plain- 
ifFs,  and  one  of  them  is  an  infant;  in  such  a  case,  all  the 
laintifFs  may  sue  by  attorney,  and  those  who  are  of  age  may 
ppoint  the  attorney  for  themselves  and  for  the  infant  (A). 

If  an  infant  sue  by  guardian,  the  guardian,  it  seems,  must 
ave  a  warrant;  \ihj  prochein  amy,  a  warrant  is  unnecessary; 
ut  both  guardian  and  prochein  amy  must  be  admitted  by  the 
ourt,  before  the  plaintiif  can  proceed  in  the  action  («).  Let 
he  person  intended  as  prochein  amy  or  guardian  {being  some 
riend  of  the  infant,  who  is  willing  to  prosecute  the  action  for 
im  {k'))  attend  with  the  infant  before  a  judge  at  chambers, 
^ho  will  grant  his  fat  for  one  of  the  masters  to  draw  up  the 

(a)  See  Chit.  Forms,  525.  (6). 

(6)  Anm.,  Say.  51.  (i)  F.  N.  B.,  63,  J.:  2  Inst.  261 :  Young 

(c)  18  El.  c.  5:  B.  N.  P.  166.  v.  Young,  Cro.  Car.  86. 

(d)  Stat.  Westm.  1,  c.  48:  Westm.  2,  {k)  The  infant's  father  is  usually  ap- 
15.  pointed  ;  hut  the  court,  on  motion,  or 

(e)  2  Inst.  261.  perhaps  a  judge  at  chambers,  will  ap- 
(/)  21  J.  1,  c.  13.  s.  2:  4  &  5  A.  c.  16,  {Joint  some  other  person  to  be  the  infant's 
2:  Finlay  v.  Jowle,  13  East,  6.  guardian,  with  the  concurrence  of  the 
(g)  2  Saund.  213,  n.  (5).  father.  (Claridge  v.  Crawjvrd,  1  D.  &  R. 
{h)  1  Ro.  Abr.  288,  pi.  3  :    Rutland  v.  13). 

utland,  Cro.  El.  378 :  2  Saund.  213,  n. 


Book  hi. 
Part  ii. 


890  Actions  by  Infants, 

rule  {I) ^  (or,  in  the  Common  Pleas  he  will  at  once  grant  the 
admimou).  In  the  Court  ofQneen\'i  Bench  and  Exchequer  draw 
up  the  rule  with  one  of  the  mastern^m),  (or,  in  the  Common 
Pleas,  take  the  admission  to  the  master's  office,  and  get  it  entered 
on  the  remembrance  roll;  and  leave  the  admission  there).  Annex 
a  copy  of  the  rule  {or,  in  the  Common  Pleas,  of  the  adfnission) 
tot/our  declaration  before  you  deliver  it.  It  was  formerly  con- 
sidered l)y  tlie  Queen's  Bencli,  that  a  special  admission  of  a 
guardian  for  an  infant  to  api)ear  in  one  cause  would  serve  for 
others  (n).  But  hy  rule  of//.  T.,  2  W.  4,  r.  2,  "  a  special 
admission  of  prochein  amy  or  guardian  to  prosecute  or  defend 
for  an  infant,  shall  not  l)e  deemed  an  authority  to  prosecute  or 
defend  in  any  but  the  particular  action  or  actions  specified" (o). 
If  the  prochein  amy  or  guardian  and  infant  cannot  attend,  write 
out  a  petition  to  be  signed  by  the  infant,  praying  to  be  admitted 
to  prosecute  &)C.  by  A.  B.  {p);  and  at  the  foot  of  it  write  a  con- 
sent, to  be  signed  by  the  prochein  amy,  S^c.{p);  and,  lastly, 
make  an  affidavit  of  the  sigviing  of  the  petition  and  consent  on 
plain  paper  {q).  Let  these  be  presented  to  the  judge  at  chambers, 
who  mil  thereupon  grant  his  fiat,  {or,  in  the  Common  Pleas,  the 
admission),  and  you  proceed  to  draw  up  the  rule  S^c,  as  is  above 
directed. 
Change  of  The  infant  cannot  afterwards,  without  leave  of  the  court  or 

Prochein  Amy  a  judge,  remove  his  guardian,  nor  can  he  disavow  the  action 
of  his  prochein  amy(r) ;  hut  he  may  have  a  writ  out  of  Chan- 
cery to  remove  him,  or  (which  is  more  usual)  he  may  mak< 
an  application  to  the  court  for  that  purpose  (5).  If  the  guar 
dian  or  prochein  amy  be  removed  pending  the  suit,  an  entrj 
thereof,  it  seems,  should  be  made  upon  the  roll(^). 
Change  of  by  If  the  defendant  wish  to  know  the  place  of  residence  of  th< 
Defendant,  prochein  amy  or  guardian,  he  may  oblige  the  plaintiff  to  give 
him  notice  of  it,  by  application  to  the  court,  or  to  a  judge 
at  chambers,  for  that  purpose  («^) ;  and  if  the  prochein  amy  or 
guardian  be  not  a  responsible  person,  the  court  would  pro- 
bably order  the  appointment  of  some  other  in  his  stead  {v), 
and  this  was  ordered  in  a  late  case  before  a  judge  at  chambers; 
but  they  will  not  make  the  infant  give  security  for  costs  on 
that  account  (^). 


Declaration 
and  subse- 
quent Pro- 
ceedings. 


Declaration  and  subsequent  Proceedings.']  In  the  com- 
mencement of  the  declaration  it  is  stated  that  the  plaintiff  is' 
an  infant,  and  that  he  sues  by  A.  B.,  who  is  admitted  by  the 
court  to  prosecute  for  him  as  his  next  friend,  &ic.{y).  If  it 
do  not  state  that  the  prochein  amy  is  admitted  by  the  court,  i1 
is  error  («) ;  but,  if  it  be  stated  in  the  declaration,  the  want  of 
an  entry  of  it  on  the  roll  will  not  be  error  (a);  and  the  court, 
if  in  fact  there  be  such  an  admission,  will  allow  it  to  be  en- 


(Z)  See  the  form.  Chit.  Forms,  526. 
(m)  bee  form  of  rule,  Chit.  Forms,  526. 
(w)  Archer  V.  Frowde,  1  Str.  305. 
(o)  See  form  of  admission.  Chit.  Forms, 
527. 
ip)  See  form.  Chit,  Forms,  526. 
(q)  Id.  527. 
(r)  F.  N.,  B.  63  K. 

(s)  Id, :  Goodwin  v.  Moore,  Cro.  Car.  161. 
(t)  Davies  v.  Locket,  4  Taunt.  765. 


(m)  Tomliny.  Brookes,  1  Wils.  246. 

(v)  See  'I'umerv.  Turner,  2  Str.  708. 

(.r)  Yarworth  v.  Mitchell,  2  D.  &  R 
423  :  Anon.,  1  Marsh.  4:  Anon.,  2  Chit 
Rep.  359. 

(!/)  See  the  form,  Chit.  Forms,  527. 

(2)  Combei-sv.  Watton,  1  Lev.  224:  set 
Bird  V.  Pegg,  5  B.  &  Aid.  418. 

(a)  1  Co.  53  b  :  Id.  54  a :  Swift  v.  iVo« 
1  Sid.  173. 
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red  on  the  record  at  any  time  {h).     The  declaration  in  other     chap.  vji. 
spects  is  the  same,  and  is  delivered  or  filed  as  in  ordinary      ^J^c^-  ^- 
ises.     A  copy  of  the  rule  of  admission  is  delivered  with  it  as 
)0ve  directed;  for,  until  the  rule  he  served,  the  defendant  is 
)t  compellable  to  plead  (c). 

By  the  11  G.  4:  S^-   I    W.  4,  c.  47 y  s,  10,  the  parol  can  Parol  cannot 
)  longer,  as  formerly,  demur  in  actions   by  or  against  in-    ^"^"^• 
nts(c?). 

The  guardian  (e),  or  prochein  ami/{f),  cannot  be  a  witness.  Evidence  of 
nd  it  has  been  held,  in  an  action  for  slander,  by  an  infant  ^"^'^^'^">  *^'^- 
ling  by  guardian,  that  declarations  made  by  the  guardian 
1  the  subject  are   not  admissible   in  evidence   against  the 
}fendant(^^). 
The  other  proceedings  in  the  cause   are   the   same   as   in  other  Pro- 

j.  ceedings. 

•dmary  cases.  ^ 

Security  for  Costsr\  In  ejectment,  if  the  lessor  of  plain-  Security  for 
fF  be  an  infant,  the  defendant,  after  pleading,  may  move  to  °^'^''* 
ay  proceedings,  until  a  guardian  be  appointed  for  the  infant, 
L  order  to  answer  costs (^),  provided  the  plaintiff  be  not  a 
sal  and  substantial  person  (^).  But  in  other  actions  an  infant 
[aintiff  cannot  be  compelled  to  give  security  for  costs,  even 
lOugh  the  prochein  amy  is  sworn  to  be  insolvent  (^).  Where, 
3wever,  an  infant  sued  by  guardian,  the  court  required  such 
icurity  to  be  given,  or  that  his  appointment  should  be  re- 
cked, it  being  sworn  that  he  was  in  insolvent  circum- 
ances(»i). 

Costs. '\  If  the  defendant  be  entitled  to  costs,  he  may  pro-  Costs, 
ied  for  them  by  attachment  against  the  prochein  amy  or 
lardian  (?^)  ;  or,  it  seems,  he  may  sue  out  execution,  even  a 
I.  sa.y  against  the  infant  himself,  whether  he  have  sued  by 
rochein  amy(o)  or  not(/?)  ;  though  it  seems  otherwise  if  he 
le  by  guardian (^). 

The  prochein  amy,  or  guardian,  who  appears  to  be  such  on 
;cord,  is  prima  facie  liable  to  the  payment  of  the  attorney's 
ill,  though  he  did  not  interfere  in  the  conduct  of  the  action, 
or  was  in  any  way  interested  in  the  event (r). 

(b)  Young  V.  Young,  Cro.  Car.  86 :  father  shoiild  be  substituted  for  the  no- 
mngv.  Young,  Hutton,  92  :  Combers  \,  minal  plaintiff'.  (Doe  Roberts  v.  Roberts, 
'atton,  1  Lev.  224.  6  Dowl.  55t)). 

(c)  2  Sellon,  66.  {I)  Anon.,   1    Marsh,   4 :    Yarworth  v. 

(d)  Ante,  885.  Mitchell,  2  D.  &  R.  423. 

(e)  ClutterbucTc  v.  Lord  Huntingtower,  (m)  Mannv.  Biirtften,  AMoo.  &  P.  215. 
Str.  rm.  (n)    James    v.    Hatfield,    1     Str.    548 : 

(f)  Hopkins  V.  Neal,  2  Id.  1026.  Slaughter  v.  Talbot,  Barnes,  128;  Ca.  Pr., 

(g)  Conling  v.  Ely,  2  Stark.  366.  C.  B.  32. 

i(t)    Noke    V.    Windham,    1    Str.    694:  (o)  Gardiner  v.  Holt,  2  Str.  1217:    Dovi 

krogmwtmi  v.  Smith,  2  Id.  932  :  Thrust-  v.  Clark,  1  C.  &  M.  860  ;    2  Dowl.  302, 

\t  v.   Percival,    Barnes,   193 :    and  see  S.  C. 

ioddon  d.  Baker  v.  White,  2  T.  R.  159.  (pj  Finlay  v.  Jowle,  13  East,  6. 

e  a  form.  Chit.  Forms,  376.  (q)   Graves  v.    Graves,   Cro,   Eliz.  33  : 

k)  Anon..,  1  Cowp.  128.     Where  the  in-  Turner  v.  Turner,  2  P.  Wms.  296  ;   1  Str. 

U  lessor  was  a  pauper,  the  court  dis-  708,  S.  C. 

irgcd  a  rule  calling  on  him  to  find  se-  (r)  Murnell  v.  Pickmore,  2  Lsp.  473. 

riiy   on   the  terms  that  the   infant's 
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Sect.  2. 


Book  hi. 
Part  ii. 


Actions  against  Infants. 


Process,  &C,  Process,  t^c]  The  process  against  an  infant  is  the  same  a 
in  ordinary  cases.  An  infant  should  not  be  holden  to  bail  fo: 
any  debt  or  other  matter,  where  the  plea  of  infancy  would  b( 
a  legal  bar  to  the  action.  If  holden  to  bail,  however,  th( 
court  or  a  judge,  it  should  seem,  would  not  discharge  liim.  oi 
entering  a  common  appearance,  but  would  put  him  to  pleat 
his  infancy  (.9). 

Outlawry  of.  An  infant  may  be  outlawed,  if  above  the  age  of  twelv< 
years  (?)  :  or  even  under  that  age,  if  a  female. 


The  Declara- 
tion. 


The  Declaration.']  The  declaration  is  the  same,  and  is  file( 
or  delivered  in  the  same  manner  as  in  other  cases. 


The  Appear- 
ance. 

By  Guardian, 


Guardian, 
how  appoint- 
ed. 


Setting  aside 
Appearance 
by  Attorney, 
&c. 


The  Appearance.]  An  infant,  even  when  sued  en  autr 
droit (u),  can  appear  and  defend  by  guardian  only,  and  not  ii 
person  or  by  attorney  («).  If  he  appear  by  attorney,  ex 
cepting  in  ejectment (y),  and  judgment  be  given  against  him 
it  is  error (^:)  ;  and  the  same  where  several  defendants  appea 
by  attorney,  and  one  of  them  is  an  infant  (a),  even  althougl 
they  be  sued  as  executors (^).  But  where  judgment  is  givei 
for  the  infant,  it  cannot  be  reversed  for  error  on  the  ground  0 
his  having  appeared  by  attorney (c).  If  an  attorney  hav 
undertaken  to  appear  for  an  infant,  he  must  appear  for  hii 
by  guardian(c?). 

The  guardian  (usually  his  father (e),  or  else  some  friend 
the  infant,  willing  to  defend  the  action  for  him)  is  appointe 
in  the  same  manner  as  is  mentioned  in  the  last  section  (/"] 
{As  to  the  removal  of  the  guardian,  see  ante,  690).  The  admis 
sion,  if  special,  will  only  authorize  the  defence  of  the  pai 
ticular  action  specified  in  it(,^). 

If  the  defendant  appear  by  attorney,  the  court  or  a  judg 
will  order  the  appearance  to  be  set  aside  as  irregular,  and  tha 
the  defendant  appear  by  guardian  (A).  And  this,  it  seemt 
may  be  done  at  any  time  before  judgment  (i).   Before  makin 


(s)  Madox  V.  Eden,  1  B.  &  P.  480:  Vol. 
I.  473. 

(t)  Co.  Lit.  128.  a. 

(u)  See  Hindmarsh  v.  Chandler,  7 
Taunt.  488;  1  Moore,  250,  S.  C. 

(.r)  Co.  Lit.  135.  b. :  Frescobaldi  v.  Ky- 
naston,  2  Str.  784. 

(!/)  Goodright  v,  Wright,  1  Str.  33. 

(s)  Vol.  I.  330:  1  Ro.  Abr.  287,  pl-  1, 
2;  747.  pl.  13:  8  Co.  58  b:  9  Co.  30  b: 
Beven  v.  Cheshire,  3  Dowl.  70. 

(a)  Bird  v.  0»-ms,  Cro.  Jac  289  :  King 
V.  Marhorough,  Id.  303:  1  Ro.  Abr.  776, 
pl.  9:  CovrX  V.  Lowther,  1  L.  Raym.  600. 

(6)  Frescobaldi  v.  Kt/naston,  2  Str.  783. 

(c)  Bird  V.  Pegg,  5  B.  &  Aid.  418 :  see 
Lii.  Ent.  555,  &c. 

{d)  See  Vol.  L  49 :   Power  v.  Jones,  I 


Str.  445:  Strattonv.  Burgis,  Id.  114. 

(el  See  ante,  889,  n.  (Ar):  Claridge 
Crawford,  1  D.  &  R.  13. 

(/)  See  the  form  of  the  petition,  Ch; 
Forms,  526 ;    and  of  the  guardian's  co 
sent  thereto.  Id.  527;  of  the  affidavit 
signing  the  same.  Id.;  of  the  judge's  fi 
and  rule.  Id. 

{g)  K.  H.,  2  W.  4,  r.  2,  ante,  890. 

{h)   Hindmarsh  v.  Chandler,   7  Taur 
488;    1   Moore,  250,  S.   C-   Gladman 
Bateman,  Barnes,  418:  and  see  Boys 
Edmeads,    2    Chit.   Rep.   22 :    Paget 
Thompson,  3  Bing.  609;  11  Moore,  5( 
-S.  C;  Beven  v.  Cheshire,  3  Dowl.  7. 

(t)  See  Nunn  v.  Curtis,  4  Dowl.  729 ; 
T.  &  G.  500,  S.  C;  Shi /.man  v.  Stever 
2  Wils.  50:  Kerry  v.  Cade,  Barnes,  413. 
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e  application,  however,  the  plaintiff  had  better  request  the   Chap.  vu. 
fendant  to  name  a  guardian  and  appear  by  him(^).  iiv^cT.2. 

A  common  aj^pearance  cannot  be  entered  for  the  defendant  Appearance, 
'  the  plaintiff  (^);  and  therefore,  when  the  defendant  neglects  w  pfakiUff^ 
enter  an  appearance,  a  judge,  upon  application  and  with- 
t  summons,  will  make  an  order,  "  that  unless  the  infant 
pear  within  six  days  after  personal  service  of  the  order,  the 
iintiff  may  assign  John  Doe  for  his  guardian,  and  enter 
common  appearance  for  the  defendant ;"  and  upon  affidavit 
the  service  of  this  order,  and  shewing  the  original,  the 
dge  will  make  the  order  absolute.  An  admission  is  then 
awn  up,  &c.,  and  a  common  appearance  entered  as  in  ordi- 
ry  cases (w). 

The  Plea  and  subsequent  Proceedings. ~\  If  the  defendant  The  Plea  and 
tends  availing  himself  of  his  infancy  as  a  defence,  he  must  subsequent 
w  plead  it  specially  in  bar(w).  We  have  now  seen,  (^atite, 
4),  that  by  the  11  G^.  4  (5f  1  W.  4,  c.  47,  s.  10,  in  an  action  by 
against  an  infant  on  the  bond  of  his  ancestor,  he  can  no 
iger,  as  formerly,  pray  that  the  parol  may  demur  until  he 
all  be  of  age.  Even  before  this  statute,  if  judgment  were 
;^en  that  the  parol  demur,  and  error  were  brought  on  that 
dgment,  the  defendant  could  not  plead  his  nonage  in  the 
art  of  error,  and  again  pray  the  parol  to  demur  (o).  In  an 
tion  against  several  persons,  the  defence  of  infancy,  being 
rsonal,  should  be  pleaded  separately  (jo).  Infancy  may  be 
^aded  with  non  assumpsit  or  nunquam  indebitatus^  or,  gene- 
lly  speaking,  with  any  other  plea  (5-).  After  setting  aside  a 
^ular  judgment,  the  court  have  allowed  defendant  to  plead 
fancy  (r).  The  plea  requires  counsel's  signature (5).  It  is 
thin  the  rule  of  T.  T.,  1  W.  4,  ante.  Vol.  I.  178,  as  to 
les  to  plead  double.  Before  you  deliver  the  plea,  annex  a 
py  of  the  rule  for  the  admission  (or,  in  the  Common  Pleas, 
3opy  of  the  admission)  of  tlie  guardian  to  it(^). 

The  payment  of  money  into  court  with  a  plea  of  infancy  is  Payment  into 
t  an  admission  of  the  plaintiff's  right  of  action  beyond  the  ^^""^^^y* 
m  paid  i\\{u). 

Where  the  plaintiff  declares  on  a  joint  contract  against  two  Replication, 
fendants,  and  one   of  them   pleads   infancy,   the   plaintiff  pefe,]^dan7is 
nnot  enter  a  nolle  prosequi  as  to  him  and  proceed  against  the  an  infant, 
lier  defendant  in  that  action,  but  must  commence  a  fresh 
tion  against  the  adult  only  (a;).     Where  the  defendant  in 
mmjjsit  pleads  infancy  to  a  declaration,  consisting  of  several 

fc)  Shipman  v.  Stevens,  2  Wils.  50.  (o)  Aland  v.  Mason,  2  Str.  861. 

')  Tidd,  9th  ed.  99;  Robet-ts  v.  Spurr,  (p)  1   Chit.   PI.  598,   5th  ed.      See  in 

)owl.  555:    and  in  Nunn  v.  Curtis,  4  ejectment  after  error  brought,  Goodright 

wl.  729,    where  the  plaintiff  entered  v.  Wright,  1  Str.  33:  but  see  contra,  in 

appearance  for  an  infant  defendant,  other  actions,  Power  v.  Jones,  1  Str.  445. 

court  set  it  and  all  subsequent  pro-  {q)  See  Tidd,  9th  ed.  656. 

dings  aside,  even  after  a  writ  of  in-  {r)  Delafieldv.  Tanner,  5  Taunt.  856  ;  1 

ry  had  been  executed  and  final  judg-  Marsh.  391,  S.  C. 

nt  signed,  but  without  costs.      The  (*)  Vol.  I.  I71. 

uit,  instead  of  making  a  summary  ap-  (t)  See  the   form  of  the   plea,    Chit, 

ation  for  that  purpose,  might  bring  a  Forms,  41. 

't  of  error.  {u)  Hitchcock  v.  Tyson,  2  Esp.  482,  n.: 

\n)  2  Sellon,  68:  see  Stone  v.  Attaoll,  2  post.  Book  IV.  Part  I.  Ch.  9. 

11076,  2  Saund.   II7  f:    Gladman   v.  (x)  Chandlery.  Parkes, '6  F.%\i.']Q:  J  affray 

eman,  Barnes,  418.  v.  Frebain,  5  Id.   47:   Noke  v.  Ingham, 

1)  Ante,  Vol.  I.  185,  &c.  1  Wils.  89. 

;  m2 
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counts  or  deinands,  the  plaintiff  may  reply  as  to  part  of  hi 
dcmniul,  that  it  was  for  necessaries  ;  to  other  ])art,  that  th 
defendant  was  at  full  a^e  at  the  time  of  the  contract ;  and  i 
the  other  j)art,  that  he  confirmed  it  after  he  came  of  a^e. 
The  other  proceedings  are  the  same  as  in  ordinary  cases. 

Wnrrantof  Warrant  of  Attorney  and  CognovitJ]  An  infant  cannot  bin* 

Co«iiov7t.'*"*  himself  by  a  warrant  of  attorney  or  cognovit {7/).  And  if  i 
warrant  of  attorney  or  cognovit  he  ol)tained  from  one,  th 
court,  or  perhaps  a  judge  at  chambers,  will  order  it  to  b 
given  uj)  and  cancelled,  or  judgment  thereon  to  be  set  asid 
{ante,  G81,  090). 


Costs. 


Execution. 


Error. 


Costs.']  An  infant  defendant  is  liable  for  costs,  although  i 
guardian  have  been  appointed  (2?).  As  to  the  guardian' 
liability  to  the  attorney  for  costs,  see  ante,  891. 

Execution.~\  The  infant  may  be  arrested  on  a  ca.  sa.{a] 
The  execution  in  this  and  other  respects  is  the  same  as  ii 
ordinary  cases.  The  Court  of  Common  Pleas  refused  to  dis 
charge  an  infant  in  an  action  of  slander  from  execution  fo 
damages  and  costs,  although  the  Insolvent  Court  had  refuse- 
to  relieve  him,  because,  on  account  of  his  infancy,  he  wa 
unable  to  make  an  assignment  of  property  required  by  7  GA 
c.57ib), 

Error.']  Upon  error  brought  by  or  against  an  infant,  h 
should  have  aprochein  amy  or  guardian  appointed,  as  abov 
directed. 

(y)  Oliver  v.  Woodrqffe,  7  Dowl.  176.  (a)  Vol.  I.  448. 

(c)  Anderson  v.  Warde,  Dyer,  104 :  Gar-       (b)  Defries  v.  Davis,  3  Dowl.  629  ; 

diner  v.  Holt,  2  Str.  1217:   Dow  v.  Clark,  Hodges,  103;  1  Scott,  594;  1  Bing.  N.  ( 

1  C.  &  M.  860;  2  Dowl.  302,  S.  C.  692,  S.  C. 
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CHAPTER  VIII. 


ACTIONS   BY   AND   AGAINST   HUSBAND   AND  WIFE. 


Sect.  1. 
Actions  hy  Husband  and  Wife.  "ect.V."* 


THERE  are  but  few  peculiarities  in  actions  by  husband  When  to  sue 

d  wife,  and  these  have  been  already  incidentally  noticed  in  J°^"^^y  °'""°*' 

e  course  of  the  Work.     In  general,  wherever  the  cause  of 

tion  would  survive  to  the  wife,  she  and  her  husband  ought 

be  joined  in  the  action  (a).     Where,  however,  the  cause  of 

tion  arises  during  coverture,  the  husband  is  frequentl}''  al- 

ived  to  luring  the  action  in  his  own  name,  or  in  the  joint 

,mes  of  himself  and  his  wife  («).     If  a  wife  sue  alone,  the 

fendant  may  plead  the  coverture  in  abatement ;  or  the  co- 

rture  may  be  assigned  by  the  husband  for  error  upon  a  writ 

error  coram  nobis (b).  And  if  she  marry  after  writ,  and 
fore  plea,  her  coverture  must  be  pleaded  in  abatement  (c). 

she  marry  after  plea,  the  coverture  should  be  pleaded  puis 
irrein  continuance{d).  If  she  sue  alone,  without  having  any 
2;al  interest  whatever,  she  would  be  nonsuited  (e).  If  she 
e  jointly  with  her  husband,  when  she  ought  not  to  have 
me  so,  the  defendant  may  demur  (/),  or  arrest  the  judg- 
ent(^),  or  bring  error  (A),  if  the  defect  appear  on  the 
eadings,  or,  it  should  seem,  nonsuit  the  plaintiffs  at  the 
ial  if  it  do  not.  If  the  husband  sue  alone,  when  the  wife 
ight  to  be  joined,  the  defendant  may  demur,  move  in  arrest 
'  judgment,  or  bring  error  if  the  defect  appear  on  the  plead- 
gs(«),  or  plead  the  defence  specially,  if  it  does  not(^'). 
1  a  late  case  where  the  plaintiff  declared  for  an  injury  to 
s  reversionary  interest,  and  it  appeared  that  he  held  the 
'emises  under  a  lease  made  to  himself  and  wife,  and  had 
aderlet  them,  it  was  objected  that  the  wife  ought  to  have 
ined  in  the  action;  but  the  Court  of  Exchequer  held  that 
lere  was  no  ground  for  the  objection,  and  that  even  were  it 
ilid,  it  should  have  been  taken  by  plea  in  abatement (?). 

(a)    Bunstan  v.  Burwell,  1  Wils.  224:  Chit.  PI.  6th  ed.  33. 

^Hhen  v.  Vincent,  2  Id.  227;  1  Chit.  PI.  (/)  Buckley  v.    Collier,    1   Salk.    114: 

1  ed.  28,  72.     See  form  of  affidavit  to  Rose  v.  Bowler,  1  H.  Bl.  108. 

Idto  bail  by /erne,  in  an  action  brought  (g)  Abbott  v.  Blofield,  Cro.  Jac.  644. 

baron  and /ewe,  Chit.  Forms,  210.  (h)  Bidgood  v.  Way,  2  Bl.  Rep.  1236. 

;6)  Milner  v.  Milnes,  3  T.  R.  631 :  ante,  (i)  Alebury  v.  Walby,  1  Str.  229 :  Abbott 

)1.  I.  392.  V.  Blofield,  Cro.  Jac.  644. 

c)  Morgan  v.  Paintrn;  6  T.  R.  265:  1  (k)  Ante,  Vol.  I.  185,  186:  Anon.,  1 
it.  PI.  6th  ed.  33:  see  Hollis  v.  Freer,  2  Salk.  282:  Rumsey  v.  George,  1  M.  &  Sel. 

^g.  N.  C.  719.  280. 

d)  Tidd,  9th  ed,  849.  (I)  Wallis  v.  Harrison,  7  Dowl.  595. 

e)  Candell  v.  Shaw,    4  T.   R.  361;    1 
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KooK    Iff. 
Part  ir. 


Setting  aside 
Release  by 
11  iisband. 


Judgment. 

Suing  in  Hus- 
band's Name. 


Sci.  fa.,  War- 
rant of  Attor- 
ney, &c. 


Execution. 


Where  tlic  j)laintiff  hjul  hired  a  liouse  of  the  defendant,  re- 
presenting herself  at  the  time  to  l)e  a.  feme  a/vert^  and  upon 
tlie  faitli  of  the  like  rej)resentation  had  ohtained  goods  from 
various  tradesmen,  the  eonrt  held  that  her  assertion,  that  she 
■was  a  feme  coiiert,  estopped  her  from  suing  as  a  feme  sole,  in 
respeet  of  a  tresj)ass  committed  hy  the  defendant,  under 
colour  of  a  distress  for  rent(m). 

Where  a  wife,  living  a])art  from  her  husl)and  under  a  deed 
of  separation,  ])rought  an  action  as  executrix  in  the  joint 
names  of  her  hushand  and  lierself,  and  the  hushand  released 
the  deht ;  the  defendant  having  pleaded  this  release  puis  dar- 
rein continuance^  the  court  ordered  the  plea  to  he  taken  off  the 
record,  and  the  release  to  be  given  up  to  be  cancelled (w). 

The  proceedings  to  judgment  are  the  same  as  in  other  cases. 

As  to  staying  proceedings  where  the  action  is  brought  in  the 
husband's  name  without  authority,  see  post.  Book  IV.  Part  /. 
Ch.  10. 

As  to  scire  facias  upon  the  death  of  &feme  covert  plaintiff,  or 
upon  the  marriage  oifeme  sole  plaintiff,  see  ante,  S24y  and  post. 
Book  IV.  Part  I.  Ch.  33;  and  as  to  warrants  of  attorney  given 
to  a  feme  sole,  who  marries  before  judgment,  see  ante,  691. 

The  execution  against  the  defendant  is  the  same  as  in  ordi- 
nary cases.  As  to  the  execution  against  husband  and  wife, 
see  post,  897. 


Sect.  2. 


Where  to  be 
sued  jo  ntly 
or  not. 


Actions  against  Husband  and  Wife. 

In  bringing  actions  against  husband  and  wife,  the  general 
rule  is,  that,  whenever  the  cause  of  action  would  survive 
against  the  ^ife,  they  ought  to  be  sued  jointly  (o).  Care 
should  be  taken  not  to  bring  an  action  against  the  wife 
without  making  the  husband  also  a  party,  otherwise  she  may 
plead  her  coverture  in  abatement  or  bar,  according  to  circum- 
stances ;  or  the  coverture  may  be  assigned  by  the  husband  foi 
error (/>),  upon  a  writ  of  error  coram  nobis  or  vobis(q).  Thif 
is  the  only  course  to  be  adopted  where  the  wife  is  su^ 
alone (r).  But  if  the  action  be  brought  against  her  on  h 
supposed  contract  during  coverture,  she  may  plead  the  coveiS 
ture  in  bar (5).  If  the  action  be  brought  against  a  woman 
while  sole,  and  she  marry  pending  the  suit,  the  suit  will  nol 
be  abated,  and  the  plaintiff  may  proceed  to  execution  withoul 
noticing  the  husband  (t).  If  the  husband  be  improperly  sued 
alone,  or  the  husband  and  wife  be  improperly  joined,  the  de- 
fendant may,  if  the  defect  appear  on  the  pleadings,  demur. 


(m)  Langfwd  v.  Foot,  2  Moo.  dc  Scott, 
349 :  and  see  Mace  v.  Caddell,  Cowp.  232. 

(n)  Innell  v.  Newman,  4  B.  &  Aid. 
419. 

(o)  Dunstan  v.  Burwell,  1  Wils.  224: 
Sivithen  v.  Vincent,  2  Id.  227;  1  Chit. 
PI.  6th  ed.  57. 

{p)  See  forms,  Chit.  Forms,  146. 


(q)  See  Vol.  I.  392. 

(/■)  Milner  v.  Milnes,  3  T.  R.  631. 

(s)  Ante,  Vol.  1.  185:  James  v,  Fowhet: 
12  Mod.  101 :  Linch  v.  Hooke,  1  Salk.  7 
1  t'hit.  PI.  6th  ed.  59. 

(t)  King  V.  Jones,  2  Str.  811:  Cooper  r 
Hunvliin,  4  East,  521 :  post,  897. 
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love  in  arrest  of  judgment,  or  bring  error  (m)  ;  if  it  do  not  so   Chap,  vm. 
ppear,  he  may  plead  the  matter  specially.  Srct.  2. 


Process,  &;c.']  In  what  cases  a  wife  may  be  arrested  upon  Process,  &c. 
rocess  against  her  solely,  or  against  her  and  her  husband 
)intly,  see  Vol.  I.  471.  In  an  action  against  husband  and 
dfe,  when  the  husband  alone  has  been  arrested,  special  bail 
lay  justify  for  him  only,  on  his  entering  a  common  appear- 
nce  for  his  wife(^).  Where  husband  and  wife  were  arrested, 
nd  the  wife  discharged  out  of  custody  upon  entering  a  com- 
lon  appearance,  and  the  plaintiff  then  declared  against  the 
usband  alone,  it  was  holden  irregular  (j/).  As  to  the  service 
f  non-bailable  process  upon  husband  and  wife,  see  Vol.  1. 115. 
n  an  action  against  the  husband  and  wife,  the  husband  may 
e  outlawed  and  the  wife  waived  (^).  An  attachment  for  non- 
ayment  of  costs  will  not  be  granted  against  the  wife,  though 
oth  are  parties  to  the  suit  (a). 

Appearance,  &^c.~\  If  a  feme  covert  be  sued  alone,  she  must  Appearance, 
ppear  in  person;  for  she  cannot  appoint  an  attorney  (5).     But  ^^' 
I  the  husband  and  wife  be  sued  jointly,  they  may  appear  by 
ttorney ;  for  the  husband  is  capable  of  appointing  an  attorney 
or  both(c). 

The  other  proceedings  to  judgment  are  the  same  as  in  ordi- 
ary  cases. 

Execution.']  As  to  the  cases  in  which  property  belonging  to  Execution, 
he  wife  may  or  may  not  be  taken  in  execution  for  the  debt  of 
he  husband,  see  Vol.  I.  430. 

If  a  ca.  sa.  be  sued  out  against  husband  and  wife,  the  wife  Where  wife 
[lay  be  taken  on  it,  and  the  court  will  not  discharge  her(c?);  ^^^^Sa^^" 
mless  where  she  has  no  separate  property  out  of  which  the  against  Both, 
emand  can  be  satisfied  (e),  or  there  appears  to  be  collusion 
etween    the  husband  and  the  plaintiff  to  keep  her  in  cus- 
ody  (/) ;  the  general  rule  being,  that  the  wife  shall  be  dis- 
harged,  if  in  custody,  before  execution,  but  not  after  it(^). 
Llso,    if  the  husband  die  before  execution,  and   the   action 
iirvive  against  the  wife,  she  may  be  taken  in  execution,  in 
he  same  manner  as  if  the  action  were  originally  brought 
gainst  her  alone  as  d,feme  sole{K).    Where  a  woman  who  was 
aarried  at  the  time  the  action  was  brought  M^as  sued  as  a  feme 
ole,  and  taken  on  a  ca.  sa.,  the  court  refused  to  relieve  her 
n  motion,  and  left  her  to  her  remedy  by  writ  of  error  («). 

If  an  action  be  brought  against  a  feme  sole,  and  pending  it  'Where  feme 
he  marry,  it  seems  she  may  be  taken  on  a  ca.  sa.,  and  the  defendant 

(u)  Mitchinsonv.  Hetvson,  "J  T.R.  3^8.  1237:    Langstajf  v.    Rain,   1  Wils.   149: 

ix)  Coulson  V.  Scott,  1  Chit.  Rep.  75.  Bemman  v.  Gilman,  Barnes,  203:  ante, 

iy)  Cattarns  v.  Plai/er,  3  D.  &   R.  247.  Vol.  I.  448. 

ee  Vol.  I.  514.  (e)  Hood  v.  Matthews,  2   Dowl.    149: 

(2)  See   Tidd's    Supplement,   63,  and  Evans  v.  Cfiester,  2  M.  &  W.  847. 

ractice  there  stated,  citing  Smith  v.  Ashe,  if)  Sparkes  v.  Bell,  8  B.  &  C.  1;    2  M. 

'ro  Car.  .58:  Bac.  Abr.,  Outlawry,  C.  3.  &  R.  124,   S.  C;    Pitts  v.  Meller,   2  Str, 

(a)  Doe  Allanson   v.  Caufield   Sf    Wife,  1167:  Tidd,  9thed,:  an«e.  Vol.  I.  448. 
Dowl.  52.3.  (g)  Roberts  v.  Andrews,  3  Wils.  124  ;  2 

(b)  Co.   Lit.   135:   Oulds  v.  Sanson,    3  W.  Bl.  720,  S.  C. 

aunt.  261.  (h)  1  Ro.  Abr.  890:  2  Bac.  Abr.,  Execu- 

tc)  2  Saund.  213:  Vol.  I.  49.  tion.  G.  4. 

(d)  Roberts  v.  Andrews,  3  Wils.  124;  2  (t)  Moses  v.  Richardson,  8  B.  &  C.  421. 
f.  BL  720,  S.  C;  Fineh  v.  Duddin,  2  Str. 
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Hook  in.  coui*t  will  not  discharge  her,  unless  perhaps  where  she  has  no 

partmi^    separate  proix'rty  (^').     The  more  regular  mode  of  jirooeeding, 

luarries  pcnd-  however,  ill  such   a  case  is,  to  sue  out  a  scire  facias^  in  order 

iiig  Action.      ^^^  make  the  hus1)and  a  ])arty,  and  then  to  issue  execution 

against  b()th(yl).     Moreover,  on  a  fieri  facias  against  the  wife 

who  married  ])ending  the  action,  it  is  irregular  to  take  the 

goods  of  the  husband  (/). 


other  Pro- 
ceedings. 


Other  Proceedings.']  As  to  a  writ  of  error  by  feme  covert, 
see  Vol.  I.  348,  350;  and  as  to  the  abatement  of  a  writ  of 
error,  by  the  marriage  of  a  feme  sole,  plaintiff  or  defendant, 
see  Vol.  I.  355.  As  to  scire  facias  upon  the  marriage  of  a 
feme  sole  defendant,  see  ante,  824  ;  post.  Book  IV.  Part  I.  Ch, 
33.  And  as  to  warrants  of  attorney  by  a  feme  covert,  or  by 
a  feme  sole  who  marries  before  judgment,  see  ante,  691. 


0")  Kvans  v.  Chester,  2  M.  &  W.  847 ; 
fi  Dowl.  140,  S.  C:  Dor/leij  v.  White,  Cro. 
Jac.  323:  Cooper  v.  Hunvhin,  4  East,  521: 
Kmt(\.  Jones,  2  Str.  811. 

(k)  In  Evans  v.  Chester,  2  M.  &  W. 
847,  6  Dowl.  140,  S.  C,  Parke,  B.,  is  re- 

Eorted  to  have  intimated,  that  the  hus- 
and  may  bring  a  writ  of  error  on  a  judg- 
ment obtained  under  such  circumstances 
against  the  wife. — It  is  submitted,  how- 
ever, that  this  observation  of  the  learned 
baron  applies  only  to  cases  where  the  de- 
fendant was  married  at  the  time  of  com- 
mencing the  action,  and  not  tocases  where 
she  marries  pending  the  action;  for,  in  the 


latter  class  of  cases,  the  only  way  in  which 
theplaintiff  can  have  execution  against  the 
husband  seems  to  be  by  proceeding  to 
judgment  against  the  wife,  and  then  suing 
out  a  sci.fa.  qnare  executionem  non,  against 
the  husband  and  wife  (awfe,  824) ;  but  if 
the  judgment  be  erroneous,  he  may  be  de- 
feated of  execution  against  either,  by  the 
voluntary  act  of  the  defendant  in  mar- 
rying pending  the  suit,  which  would  be 
manifestly  unjust,  (deeper  Curiam,  King 
V,  Jones,  2  Str.  811 :  and  see  2  Saund.  72). 
(/)  Doe  Taggart  v.  Butcher,  3  M.  &  SeL 
557,  559. 
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CHAPTER  IX. 

ACTIONS    BY   AND   AGAINST   BANKRUPTS   OR   THEIR   ASSIGNEES. 


Sect.  1. 
Actions  hy  Bankrupts  or  their  Assignees. 


I  whose  Name   to   be   brought, 

899. 
rocess,  SfC.  900. 


Declaration  and  subsequent  Pro- 

cee dings,  901. 
Costs,  S^c,  902. 


Chap.  ix. 
Sect.  1. 


In  whose  Name  to  he  brought.']  FOR  any  debt  due  to  the  in  whose 
mkrupt,  and  for  injuries  to  his  property,  previous  to  his  Name  to  be 
inkruptcy  {m)^  the  action  must,  of  course,  be  commenced  in  ^^^^  '' 
le  names  of  his  assignees,  that  is,  in  the  case  of  a  town  fiat 
le  official  assignee  and  the  assignee  chosen  by  the  creditors, 
•  the  latter  in  the  case  of  a  county  fiat.  But  if  the  bankrupt 
;  the  time  of  his  bankrnptcy  had  no  beneficial  interest  in  the 
)ntract  or  property  injured, — as,  if  he  had  assigned  all  his 
iterest  in  the  contract  or  property  to  a  third  person, — then  the 
;tion  should  be  in  the  bankrujit's  name  {n).  The  consent  of 
le  creditors  is  not  necessary  to  enable  the  assignees  to  bring 
ich  action  (o).  All  the  assignees  should  sue,  otherwise  the 
3fendant  may  plead  in  abatement,  or  perhaps  nonsuit  the 
laintiff'(^)  in  actions  ex  contractu^  though  in  actions  ex 
'Jicto  he  could  plead  in  abatement  only  (q).  When  one  of 
iveral  partners  becomes  bankrupt,  the  action  must  be  in  the 
mie  of  the  solvent  partner  and  the  assignees  of  the  bank- 
ipt(r);  and,  upon  petition,  the  assignees  may  be  authorized 
>  use  the  name  of  the  solvent  partner  without  his  consent, 
rovided  such  partner,  if  no  benefit  be  claimed  by  him  by 
irtue  of  the  proceedings,  be  indemnified  against  costs;  and 
pon  petition  it  may  be  ordered  that  he  shall  receive  his  share 
t'the  proceeds  of  the  action  (s).  Before  assignees  have  been 
ppointed  by  the  creditors,  it  should  seem  the  official  assignee 
lay  sue  (t).  When  a  new  appointment  of  assignees  has  been 
rdered,  the  new  assignees  are  to  sue  (ti).     When  an  assignee 


(m)  See  Hancock  v.  Coffin,  8  Bing.  358  ; 
Moo.  &  Scott,  521,  S.C.:  Wright  v.  Fair- 
Id,  3  B.  &  Ad.  727:  Arch.  Bkt.  L.  253. 
(n)   Winch  v.  Keeley,  1  T.  R.  61.0:    Car- 
nter  v.  Marnell,  3  B.  &  P.  40:  Danger- 
Id  V.  Thomas,    1  Per.    &   D.  287:    see 
ogg  V.  Baker,  3  M.  &  W.  195 :  Tihbits 
George,  6  Nev.  &  M.  804. 
(o)  Bozon  V.  Williams,  2  Y.  &  J.  475. 
(p)  Snellgrove  v.  Hunt,  2  Stark.  424;  1 
lit.  Rep.  71,  S.  C;  Alldritt  v.  Kittridge, 
Moore,  569:  Arch.  Bkt.  L.  256. 


(q)  1  Chit.  PI.  6th  ed.  m:  Arch.  Bkt. 
L.  256. 

(r)  Thomason  v.  Frere,  10  East,  418  : 
Eckhardt  v.  Wilson,  8  T.  R.  140 :  Anm., 
12  Mod.  446. 

(s)  See  6  G.  4,  c.  16,  s.  89. 

(t)  See  Page  v.  Baner,  4  B.  &  Aid.  345. 

(m)  6  G.  4,  c.  16,  s.  66.  See  Bloxam  v. 
Hubbard,  5  East,  407:  6  Moore,  569: 
Snellgrove  v.  Hunt,  1  Chit.  Rep.  71 :  De 
Cosson  V.  Vaughan,  10  East,  61. 
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900  Actions  hy  Bankrupts,  ^c. 

Hook  rrr.  (lies,  01*  a  nowas.si^noe  is  chosen,  the  action  will  not  l)e  tli('rol)V 
''^"^  "•  abated;  l)ut  the  court  may,  upon  the  suggestion  of  sucli  deatli 
or  removal  and  new  choice,  allow  the  name  of  the  surviving 
or  new  assignee  to  he  substituted  in  the  place  of  the  former; 
and  the  action  may  he  prosecuted  in  the  name  of  the  said  sur- 
viving or  new  assignee,  in  the  same  manner  .as  if  he  had 
originally  commenced  it  {x).  Where  an  action  has  been  com- 
menced by  a  party  who  afterwards  becomes  bankrupt,  the 
•  defendant  may  defeat  the  action  by  pleading  sj)ecially  the 
bankruptcy,  fiat,  and  assignee's  appointment,  and  the  assignees 
may  be  compelled  to  proceed  de  novo  in  their  own  names  (y). 
If  they  are  thus  allowed  to  continue  the  action  already 
brought,  they  must  proceed  in  the  bankrupt's  name  to  judg- 
ment; when,  and  not  before,  they  can  make  themselves  parties 
to  the  record,  by  scire  facias,  as  mentioned  ante,  825.  So,  if 
error  be  brought  by  or  against  a  trader  who  afterwards  l)ecomes 
bankrupt  pending  the  writ,  the  assignees  must  proceed  in  his 
name  to  judgment  (^).  The  assignees,  however,  should  sue 
out  a  scire  facias  to  revive  the  judgment,  and  make  themselves 
parties  to  the  record,  before  they  issue  execution  («).  Where 
the  assignees  thus  continue  the  suit,  they  may  be  compelled 
to  give  security  for  all  the  costs  (J);  and  in  a  recent  case, 
where  the  assignees  refused  to  interfere,  and  the  defendant 
obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit,  the  court 
refused  to  discharge  it  on  a  peremptory  undertaking,  unless 
the  plaintiff  also  gave  security  for  costs  (c).  Where,  to  an 
action  of  debt  on  an  Irish  judgment,  the  defendant  pleaded 
that  the  judgment  w^as  entered  up  on  a  warrant  of  attorney 
given  to  the  plaintiff  to  secure  payment  on  a  bond  ;  that,  after 
the  bond  and  warrant  of  attorney  were  given,  and  before  the 
judgment  was  entered  up,  the  plaintiff  became  bankrupt,  and 
the  debt  in  question  was  vested  in  his  assignee,  who  had 
brought  an  action  on  the  judgment  before  that  commenced  by 
the  plaintiff,  and  that  the  same  was  still  depending;  it  was 
held  that  the  plaintiff  was  the  person  by  whom  the  judgment 
ought  to  have  been  entered  up,  though  after  his  bankruptcy; 
that,  in  so  doing,  and  in  bringing  the  action,  he  might  be  con- 
sidered as  a  trustee  for  the  creditors;  and  the  pendency  of  the 
other  action,  as  here  pleaded,  was  no  defence  {d). 

Process,  &c.  Process,  S^c.']  The  process,  &c.,  is  the  same  as  in  ordinary 
cases.  It  need  not,  at  least  in  the  Queen's  Bench,  or  Exche- 
quer, describe  the  plaintiffs  as  assignees  (e).     As  to  the  affida- 

(x)  Where  the  assignee  of  a  bankrupt  R.  409,  S.  C-  Kinnear  v.  Tm-rant,\^  "East, 

estate  has  died,  and  another  assignee  has  622.    In  the  second  edition  of  this  work, 

Ijeen  appointed  in  his  stead,  the  rule  to  a  MS.  case  of  Smith  v.  Hirst,  (T.  T.  1821), 

enter  a  suggestion  of  such  death  upon  the  is  cited  as  having  decided  generally,  that, 

record  is  absolute  in  the  first  instance;  if  the  action  be  already  commenced  by  the 

(Westall  V.  Sturgess,  4  Moo.  &  P.  217);  bankrupt  before  his  bankruptcy,  the  as- 

and  when  he  has  entered  the  suggestion  signees  in  that  case  may  either  proceed  in 

on  the  record,  he  may  recover  a  penalty  that  action,  or  commence  a  new  one;  but 

as  well  as  his  predecessor.     Pei-  Tindal,  C.  this,  as  a  general  position,  is,  according  to 

J. :   "  Nothing  can  be  more  clear  or  com-  the  above  cases,  incorrect, 
prehensive  than  the  language  of  this  sec-        (2)  Ante,  Vol  I.  355. 
tion;  it  conveys  every  right  to  the  new        (a)  Ante,  826,  827.    See  the  form.  Chit 

assignee,  for  he  is  to  sue  in  the  same  man-  Forms,  495 

ner  as  if  he  had  originally  commenced  the        (b)  See  post.  Book  IV.  Part  I.  Ch.  12. 
action."  {Bates  v.  Sturges,  7  Bing.  585;  5        (c)  Taylor  v.  Montague,  2  M.  &  W.  315. 
Moo.  &  P.  568,  S.  C.)  (d)  Guinness  v.  CanoU,  1  B.  &  Ad.  459.  ', 

(y)  Biggs  V.  Cox,  4  B,  &  C.  920;   7  D-  &        {«)  Ante,  Vol.  I.  106,  513, 
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dt   to  hold  to  bail  by  assignees  of  a  bankrupt,  see  Vol.  I.    chaf.  ix. 
t87  (/).  Sect.I. 


Declaration,  and  subsequent  Proceedings.^  The  declaration  Declaration 
md  other  pleadings  in  the  cause  are  filed  or  delivered  as  in  Que^^p^o. 
)rdinary  cases  (^).  ceedings. 

By  ^.  H.y  4  TV.  4,  r.  21,  ante,  875,  if  the  plaintiffs  sue  as  whatmustbe 
issignees,  and  defendant  intends  disputing  their  being  such,  he  pleaded  spe- 
nust  plead  the  defence  specially.  A  plea,  denying  that  the 
)laintifFs  are  assignees  of  the  estate  and  effects  of  the  bank- 
•upt,  puts  in  issue  not  merely  the  plaintiffs'  appointment  as 
issignees,  but  also  the  petitioning  creditor's  debt,  act  of  bank- 
ruptcy, &c.  (h). 

In  actions  by  assignees,  no  proof  shall  be  required  at  the  Notice  of  dis- 
;rial  of  the  petitioning  creditor's  debt,  and  of  the  trading  and  ^upicf,  &c" 
ict  of  bankruptcy,  unless  the  defendant,  "  at  or  before  plead-    . 
ng,"  shall  give  notice  to  such  assignee  that  he  intends  to 
iispute   some   and   which  of  such  matters  (i).     This  notice 
nust  be  given  notwithstanding  defendant  pleads  a  plea  ex- 
pressly disputing  the  bankruptcy,  &c.  (k).     It  must  specify 
which  of  the   three   matters,   trading,  petitioning  creditor's 
iebt,  and   act   of  bankruptcy,   is   intended   to  be    disputed. 
Notice  to  dispute  "  the  bankruptcy"  is  too  general  (I).     The 
notice  does  not  require  personal  service.     Serving  it  on  the 
attorney  of  the  assignees  is  sufficient;  but  a  delivery  of  it  to 
a  maid-servant  at  the  house  of  the  assignee  is  not  (m).    It  has, 
liowever,  been  held  sufficient  that  the  notice  was  served  on  the 
clerk  of  the  assignee  at  his  counting-house  (n).     It  must  be 
served   either  at  the  time  of   pleading,    or  before    it ;  if  he 
plead  without  giving  the  notice,  he  cannot  afterwards,  even 
before  his  time  for  pleading  has  expired,  again  plead  with 
notice,  until  he  have   first  obtained  leave   to  withdraw  his 
former  plea  (o).    And  where  the  clerk  of  the  defendant's  attor- 
ney delivered  a  plea  of  the  general  issue,  but  without  notice  to 
dispute  the  bankruptcy,  and  on  the  same  day  obtained  back 
the    plea  under  the   pretence   of  correcting  a  mistake,  and 
delivered  another  plea  with  the  notice  attached,  it  was  held 
insufficient;  the  defendant  ought  to  have  moved  to  withdraw 
his  plea  (/>).     The  court  sitting   at  Nisi  Prius  will  not,  it 
seems,  enter  into  the  question,  whether  the  plaintiff's  attorney 
has   or   has  not   undertaken   to   accept  of  notice   after  plea 
pleaded,  if  the  fact  is  disputed  [q).    It  is  not  considered  as  a 
part  of  defendant's  case  at  a  trial,  but  he  may  prove  the  service 
of  it,  as  soon  as  the  assignees  attempt  to  make  out  a  prima  facie 
case,  by  producing  the  fiat,  &c.  (r).     If  the  notice  be  of  an 
intention  to  dispute  the  act    of  bankruptcy  only,  and  depo- 
sitions are  read  to  prove  the  trading  and  petitioning  creditor's 

(/)  See  the  form,  Chit.  Forms,  210.  1  M.  &  M.  27,  S.  C, 

(g)  See  Arch.  Bkt.  L.  257.  See  the  form,  (o)  Poole  v.  Bell,  1  Stark.  328  :  Radmore 

Chit.  Forms,  529.  v.  Gould,  1  Wightwick,  80  :    Gardner  v. 

(h)  Butter  v.  Hobson,  4  Bing,  N.  C.  290:  Slack,  6  Moore,  489. 

Bwkton  V.  Frost,  1  Per.  &  D.  102.  ( p)  Lawrence  v.  Crowder,  3  C  &  P.  229; 

(0  6  G.  4,  c.  16,  s.  90.    See  the  form,  1  Moo.  &  P.  511,  S.  C. :  and  see  Poole  v. 

Chit.  Forms,  529.  Bell,  1  Stark.  328  ;    6  B.  &  C.  537,  n.  : 

(fe)  Moon  V.  Raphael,  7  C.  &  P.  115.  post,  903. 

;     (/)    Trimleu  v.  Unwin,  6  B.  &  C,  .537.  {q)  Folke^  v.  Scudder,  3  C.  &  P.  232. 

(m)  Howard  v.  Ramsbottom,   3  Taunt.  (r)  De   Chamie    v.    Waine,    2    Camp. 

526.  324. 

(«)  Widger  v.  Bivwriing,  2  C.  &  P.  523; 


f)02 
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Hook  iiT.     dcl)t,  tliis  docs  not  j)iit  tlio  whole  filo  of  proceedings  in  evi- 
^^"^  "•     dcncc;  but  if  the  oj)|)<)«ite  party  wisli  to  in.sj)ect  other  deposi- 
tions, or  have  them  read,  he  must  call  for  them,  as  part  of  his 
case (s). 
Payment  into      Wliere  a  Separate  commission  of  bankrupt  was  sued  out, 
Court  where    before  the  1  c^-  2  IF.  4,  c.  57,  came  into  operation,  against  A., 
and  a  joint  commission  against  A.  and  13.;  and  the  assignees 
of  A.  brought  an  action  against  C,  and  recovered:  the  court 
ordered   the  money  to  be  paid  into  court,   until  a  petition 
then  pending  before  the  Lord  Chancellor,   to  supersede  the 
separate  commission,  should  be  decided  (t). 


Commission 
is  disputed. 


Costs,  &c. 


Judgment, 
&c. 


Costs,  &;c.']  The  costs  are  the  same  as  in  ordinary  cases  (u), 
excepting  that  by  6  G.  4,  c.  16,  s.  90,  if  the  notice  above  men- 
tioned be  served,  and  the  matter  so  disputed  be  proved  or 
admitted  at  the  trial,  the  judge  may,  if  he  see  fit,  grant  a  cer- 
tificate thereof;  and  the  assignee  shall  thereupon  be  entitled 
to  such  costs  (to  be  taxed)  as  were  occasioned  by  such  notice, 
to  be  added  to  his  own  costs  if  he  succeed,  or  to  be  deducted 
from  the  costs,  &c.,  of  the  other  party,  should  he  obtain  a 
verdict  (v).  If  a  cause  be  referred  by  order  of  Nisi  Prins, 
the  judge  or  court  cannot  certify  under  this  statute  (^x).  As 
to  double  costs,  see  post,  906. 

Judgment,  S^cJ]  The  judgment  and  execution  are  the  same 
as  in  ordinary  cases. 


Sect.  2. 
Actions  against  Bankrupts  or  their  Assignees. 


Assignees,   when  liable  and  how 

sued,  902. 
Process,  903. 
The  Declaration,  id. 
The  Plea,  id. 
Proof  of  Debt,  how  far  a  discon- 


tinuance of  Action,  903. 
Staying  Proceedings,  905. 
Costs,  906. 
The  Judgment,  id. 
Execution,  8fc.,  id. 
Other  Points  as  to,  907. 


Assignees, 
when  liable 
and  how  sued. 


Assignees,  when  liable  and  how  sued.']  Assignees  cannot  be 
sued  as  such  at  law ;  but  they  may  be  sued  in  their  indivi- 
dual capacity  for  any  cause  of  action  arising  to  others  from 
their  acts,  which  they  cannot  justify  under  the  fiat  and  their 
appointment.  They  cannot,  however,  be  sued  by  action  for 
the  amount  of  dividends ;  the  proper  remedy  is  by  petition  (j/). 
Where  the  bankrupt  held  his  assignee  to  bail  in  an  action  for 
money  had  and  received,  instituted  with  a  view  to  try  the 


($)  Black  V.  Thorn,  4  Camp.  191. 

(t)  Hodgkinson  v.  Trovers,  2  D.  &  R, 
409;  1  B.  &  C.257,  S.  C. 

(m)  See  Arch.  Bkt.  L.  270 :  Andrews  v. 
Sealey,  8  Price,  212. 

(t)  See  Atkins  v.  Seaward,  1  B.  &  B. 


275  ;  3  Moore,  f501,  S.  C-  Ward  v.  Abra- 
hams, 1  B.  &  Aid.  .367  :  Arch.  Bkt  L.  270. 

(x)  Barthrop  v.  Anderton,  1  M.  &  Scott, 
361 ;  8  Bing.  268,  S.  C. 

{!/)  Arch.  Bkt.  L.  214:  6  G.  4,  c.  16, 
s.  111. 
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validity  of  the  fiat,  the  court  discharged  the  assignee  upon  a    Chap.  ix. 
common  appearance  (0).  ^^^'^-  ^- 


Process,  (5^c.]  As  to  the  cases  in  which  a  bankrupt  can  be  Process,  &c. 
holden  to  bail,  and  under  what  circumstances  he  is  privileged 
from  arrest,  see  ante,  Vol.  I.  470,  527,  528.  If  bail  have  been 
put  in  for  a  defendant,  and  he  afterwards  become  a  bankrupt, 
and  obtain  his  certificate  before  the  bail  are  fixed,  the  bail 
will  be  thereby  discharged  ;  and  an  exoneretur  may  be  entered 
on  the  bail-piece,  upon  application  to  the  court  in  term,  or  to 
a  judge  in  vacation («).  And  see,  as  to  how  far  the  bank- 
ruptcy of  the  defendant  will  discharge  the  sheriff  or  the  bail 
below,  ante,  Vol.  I.  568. 

TTie  Declaration. ~\  The  declaration  is  filed  or  delivered  as  in  The  Deciara- 
Drdinary  cases.  tion. 

The  Plea,  <^c.]  The  general  plea  of  bankruptcy  need  not  be  The  Plea,  &c. 
signed  by  counsel  (5)  ;  but  a  special  plea  of  bankruptcy  and 
certificate  must(c). 

If  one  of  the  several  defendants  plead  bankruptcy,  the  Where  one  of 
plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and  proceed  Bank^uptcv^'* 
igainst  the  others (c?),  whether  the  action  be  upon  contract  or 
m  tort ;  upon  which  nolle  prosequi  the  plaintiff  will  be  liable 
:o  the  costs  of  that  defendant (e).  Such  defendant  need  not 
lave  been  joined  in  the  action,  if  his  certificate  was  obtained 
before  action  brought.     (^See  ante,  651). 

In  actions  against  assignees,  they  may  plead  the  general  General  issue 
ssue,   and   give   the  Special   matter  in    evidence  (/).      T}^g  by  Assignees, 
words  "  by  statute  "  should  be  inserted  in  the  margin  of  the 
plea,  otherwise  it  will  have  only  the  same  effect  as  in  ordinary 
cases  (^). 

In  actions  against  assignees,  if  the  plaintiff  intend  to  dis-  Notice  of  dis- 
)ute  the  petitioning  creditor's  debt,    the  trading,  or  act  of  P"*^"^  ^"'^^ 
;)ankruptcy,  he  must  "  before  issue  joined'*^  give  notice  to  the 
lefendants  of  his  intention  to  dispute  some  and  which  of  such 
inatters,  otherwise  no  proof  shall  be  required  at  the  trial  of 
Ihe  facts  above  mentioned  (^).     Service  of  this  notice,  at  the 
ime  of  delivering  the  issue,  will  not  be  sufficient («)  ;  and 
,lie    court,   sitting  at  Nisi  Prius,   will  not  enter   into   the 
uestion,  whether  the  defendant's  attorney  has  or  has  not  un- 
ertaken  to  accept  of  notice  after  issue  joined,  if  the  fact  be 
isputed(^).     Other  points  as  to  this  notice  have  been  already 
;ated  {^ante,  901). 
The  issue  is  made  up,  and  the  other  proceedings  to  judg- 
lent  are  the  same,  as  in  ordinary  cases. 

Proof  of  Debt  how  far  a  Discontinuance  of  Action,  c^-c]  By  proof  of  Debt 
atute  6  G.  4,  c.  16,  s.  59,  no  creditor  who  has  brought  an  bowfaraDis- 

\z)  Chamhers  v.  Bernasconi,  4  Moo.  &  P.  1  Dowl.  328,  S.  C:   Carruthers  v.  Payne, 

i ;  6  Bing.  498,  S.  C.  5  Bing.  270  ;  2  Moo.  &  P.  429,  S.  C:  Edge 

a)  Ante,  Vol.  I.  620.  v.  Parker,  8  B.  &  C.  697. 

,6)  Vol.  I.  171.  {g)  R.  T.  1838. 

c)  See  Arch.  Bkt.  L.  281,  282,  (h)  6  G.  4,  c.  16,  s.  90.    See  the  form, 

d)  Noke  V.  Ingham,  1  Wils.  89.  Chit.  Forms,  529. 

e)  3  &  4  W.  4,  c.  42,  s.  32.  (i)   Richmond  v.  Heapy,  4  Camp.  207. 
/)  6  G.  4,  c.  16,  s.  44  :    Arch.  Bkt.  L.  \k)  Folks  v.  Scudder,  3  C.  &  P.  232. 

i .    See  Worth  v.  Bubb,  2  B.  &  Ad.  177; 
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Book  hi.  action  af^ainst  a  l)aril<riij)t  for  a  flo])t  i)roval)le  under  the  com- 
Part  II.  iiiission,  shall  j)rove  a  (lel)t,  or  have  any  cluini  entered  upon 
continuance  the  proceedings  under  such  commission,  without  relinquishing 
ot  Action,  &c.  g^^j^  action  ;  and  if  the  hankrupt  shall  he  in  prison  or  custody 
at  the  suit  of  or  detained  hy  such  creditor,  he  shall  not  so 
])rove  or  claim  without  giving  a  sufficient  authority  in  writing 
for  the  discharge  of  such  bankrupt ;  and  the  proving  or 
claiming  a  debt  under  a  commission  by  a  creditor  shall  be 
deemed  an  election  by  such  creditor  to  take  the  benefit  of 
such  commission  with  respect  to  the  debt  so  proved  or 
claimed  ;  provided  that  such  creditor  shall  not  he  liable  to  the 
payment  to  the  hankrupt  or  his  assignees^  of  the  costs  of  such 
action  so  relinquished  by  him  ;  and  that,  where  a  creditor 
shall  have  brought  an  action  against  such  bankrupt  and 
another  person,  his  relinquishing  such  action  against  the 
bankrupt  shall  not  affect  such  action  against  such  other 
person  :  provided  also,  that  a  creditor  who  has  so  elected  to 
prove  or  claim,  if  the  commission  be  afterwards  superseded, 
may  proceed  in  the  action  as  if  he  had  not  so  elected  ;  and  in 
bailable  actions  shall  be  at  liberty  to  arrest  the  defendant  de 
novo,  if  he  has  not  put  in  bail  below,  or  perfected  bail  above  ; 
or,  if  the  defendant  has  put  in  bail,  or  perfected  such  bail,  to 
have  recourse  against  such  bail,  by  requiring  the  bail  below 
to  put  in  and  perfect  bail  above  within  the  first  eight  days  in 
term,  after  notice  in  the  London  Gazette  of  the  superseding 
such  commission,  and  by  suing  the  bail  upon  their  recogni- 
sance, if  the  condition  is  broken  (/).  There  is  no  need  of  a 
formal  discontinuance  of  the  action  before  the  plaintiff  proves 
his  debt,  or  has  his  claim  entered  on  the  proceedings  under 
the  fiat,  for  the  proof  or  entry  itself  operates  as  a  discontinu- 
ance of  \i{in).  But  the  plaintiff,  to  bring  himself  within  the 
act,  must  either  so  prove  his  debt,  or  have  his  claim  so 
entered  (w).  And  the  defendant  is,  it  seems,  entitled  to  have 
a  suggestion  of  the  fact  of  the  plaintiff  having  proved  or  made 
his  claim  entered  upon  the  record  in  the  action ;  before  which 
the  action  is  not  legally  terminated,  so  as  to  render  further 
proceedings  in  it  by  either  party  irregular  (o).  If  a  creditor, 
however,  who  has  proved  his  debt,  were  afterwards  to  bring  ' 
an  action  for  it,  or  proceed  in  an  action  already  brought, 
although  his  election  could  not  be  pleaded  in  bar,  yet  the  court  ; 
in  which  such  action  was  brought  would,  upon  application, 
stay  the  proceedings  in  it,  or  an  application  might  be  made  to  \ 
the  Court  of  Bankruptcy  to  expunge  the  proof (/>)  :  or  if  the! 
bankrupt  were  in  custody  at  the  suit  of  the  creditor,  the! 
Court  of  Bankruptcy,  upon  petition,  would  order  him  to  be 
discharged,  and  probably  make  the  creditor  pay  the  costs  {q). 
In  strictness,  perhaps,  nothing  but  actual  proof,  or  claim  oi  | 
the  debt,  ought  to  be  deemed  a  relinquishment  of  an  action] 
already   brought,    or    of  the   creditor's   right   to   commenccJI 


(/)   See  the  prior  repealed  act,  49  G.  3,  (o)  Kemp  v.  Potter,  G  Taunt.  549:  Arch 

c  121,  s.  14.  Bkt.  L.  110. 

(to)  Adams  v.  Bridger,  8  Bing.  314 ;  1  M.  (p)  Harleyv.  Greenwood,  5  B.  &  Aid. 95 

&  Scott,  438,  S.  C. :  Ec  p.  Woolley,  1  Rose,  As  to  bringing  an  action   in  a  foreigi 

394  :    Ex   p.   Glover,  1  Glyn  &  J.   271 :  country,  see  Ex  p.  Cotesworth,  1  Deac.  * 

Ex  p.  Frith,  Id.  165.  Chit.  281. 

(n)  Augarde  v.  Thompson,  2  M.  &  W.  {q)  Arch,  Bkt.  L.  110. 
617. 
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)ne(r)  ;  and,  therefore,  merely  being  assignee  to  the  estate,    Chap.  ix. 

mless  the  party  be  also  a  creditor,  and  have  proved  his  debt,      ^^^"^^  ^- 

las  been  holden  to  be  no  election (5).  Yet  where  a  creditor, 
vho  had  the  bankrupt  in  custody  upon  mesne  process,  pe- 
itioned  to  be  admitted  to  prove,  and  an  order  was  made 
iccordingly,  the  bankrupt  was  holden  to  be  entitled  to  his 
Hscharge  instanter,  upon  the  making  of  the  order  (i();  and  lodg- 
ng  a  detainer  against  a  bankrupt  in  custody,  and  afterwards 
Droving  under  the  commission,  will  entitle  the  bankrupt  to 
lis  discharge  at  the  costs  of  the  creditor  (w).  Even  petition- 
ng  that  the  commission  may  be  superseded,  or,  if  found  valid, 
;hat  the  party  may  be  admitted  to  prove,  or  the  like,  will  be 
ieemed  to  be  within  the  equity  of  the  statute,  so  as  to  induce 
;he  court  of  bankruptcy,  under  circumstances,  to  enjoin  the 
creditor  from  proceeding  at  law(^),  or  to  make  him  discharge 
;he  bankrupt  out  of  custody  before  the  petition  can  be  enter- 
tained (j/).  If  a  creditor  have  two  debts,  perfectly  distinct  in 
;heir  nature,  or  due  in  different  rights,  and  he  prove  one  of 
}hem,  this  will  not  prevent  him  from  bringing  an  action 
igainst  the  bankrupt  for  the  recovery  of  the  other  (^^)  ;  and 
ilthough  the  debt,  upon  which  the  action  is  brought,  was  due 
md  provable  at  the  time  of  proving  the  other  debt(«),  for 
;he  statute  does  not  apply  to  actions  for  distinct  demands 
Drought  subsequently  to  the  proof  or  claim  (Z>).  Where  the 
plaintiff,  after  being  nonsuited,  took  out  a  fiat  against  the 
iefendant,  the  court  refused  to  allow  the  proceedings  to  be 
stayed  without  costs  under  the  above  section  (6  (?.  4,  c.  16, 
?.  59)  (c)  ;  and  Tindal,  C.  J.,  said,  "  All  that  the  clause  in 
ijuestion  directs  is,  that  a  creditor  who  has,  before  the  issuing 
5f  the  commission,  brought  an  action  against  the  bankrupt  in 
respect  of  a  debt  provable  under  the  commission,  may  elect  to 
prove  it,  and  in  that  case  shall  relinquish  the  suit,  and  shall 
act  be  liable  to  costs  in  respect  thereof.  That  evidently 
points  at  a  commission  issued  by  a  third  person  ;  and  it  would 
)e  extremely  hard  upon  a  party  to  be  compelled  to  come  in  as 
%  creditor,  and  prove  against  the  estate,  and  also  pay  costs 
[vhere  the  action  is  discontinued,  without  any  default  on  his 
j)art.  But  here  the  suit  has  come  to  its  natural  end,  and  the 
plaintiff  seeks  to  take  advantage  of  his  own  voluntary  act,  in 
irder  to  excuse  himself  from  payment  of  costs.  I  therefore 
hink  the  plaintiff  has  not  brought  himself  within  either  the 
vords  or  the  intention  of  the  statute." 

Staying  Proceedings.']    Under  the  6  G.  4,  c.  16,  s.  120,  staying  Pro- 
i^hich   authorizes   the    discharge    of  a  certificated   bankrupt  feedings, 
aken  in  execution  for  a  debt  provable  under  his  commission, 

(»•)  Arch.  Bkt.  L.  111.  Harley  v.  Greenwood,  5  Id.  95  :    Dally  v. 

{s)  Exp.  Ward,  1  Atk.  153.  Wolfaston,  3  D.  &  R,  271 :  Ev  p.  Botterill, 

(t)  Evp.  Irving,  Buck,  423.  1  Atk,  10!):  Exp.  Matthews,  3  Atk.  817. 

(m)  Erp.  Cross,  2  Glyn  &  J.  100.  (a)  Bridget  v.  Mills,  12  Moore,  .92. 

(X)  Exp.  Bozannett,  1  Rose,  181  :  Exp.  (b)  Er.    p.    Glover,   1  Glyn  &  J.  271  : 

ardinburgh,l{\.'20A:  axi^seeEx p.Joseph,  Ex  p.  Edwards,  1  Mon.  &  M'A.  129:  Ex 

!.  184  :  Ev  p.  Dickson,  Id,  93.  p.  Sly,  2  Glyn  &  J.  173 :  Ex  p.  Edwards, 

(y)  See  Ex  p.  Blaydes,  1  Glyn  &  J.  179:  1  Mon.  &  M'A,  UC  :  Ex  p.  Schlesinger,  2 

r  p.  Lord,  2  Rose,  422 :   Arch.  Bkt.  L.  Glyn  &  J.  392, 

1.  (f)  Eicke  V.  Nokes,  4  M.  &  Scott,  568  ; 

1(3)  fVatsm  V.  Madox,  1  B.  &  Aid.  121  ••  1  Bing.  N.  C.  69;  2  Dowl.  820,  S.C. 
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the  court  lias  incidentally  the  power  of  staying,  l)efore  judg- 
ment,  the  proceedings  against  such  a  bankruiit  for  such  a  ■ 
debt(r/).  I 

Costs.']  By  G  G.  4,  c.  IG,  s.  44,  in  every  action  brought 
against  any  person  for  anything  done  in  pursuance  of  that 
act,  if  there  be  a  verdict  for  the  defendant,  or  if  the  plaintiff 
be  nonsuit,  or  discontinue  his  action  after  appearance,  or  if 
upon  demurrer  judgment  be  given  against  the  ])laintiff,  the 
defendant  shall  recover  double  costs.  This  provision  does  not 
apjily  to  the  case  of  assignees  defendants,  or  those  acting  under 
their  authority  (c). 

The  Judgment r\  The  judgment  is  the  same  as  in  ordinary 

cases. 


Execution,         Execution,  &^c.~\  As  to  a  ca.  sa.  against  a  bankrupt,  and  his 
^'  privilege  from  arrest,  see  Vol.1.  450,  470,  528.     A^iiofi.fa. 

see  Vol.  I.  482.  And  as  to  an  elegit,  it  is  clear  that  a  judg- 
ment obtained  even  before  the  bankruptcy  of  a  defendant 
cannot  be  executed  after  it,  upon  lands  in  his  seisin  at  the 
time  of  the  bankruptcy  (/).  But  if  he  had  sold  the  lands 
previously  to  his  bankruptcy,  and  after  signing  of  the  judg- 
ment, the  plaintiff  might   still  extend  them  under  an   ele- 

Liability  of        Formerly,  if  the  defendant  had  been  twice  a  bankrupt,  and 

and"Efr^cfs^^^  ^^'^^  ^^^  P^^^  ^^^'  ^^  ^^^'^  pound  under  his  second  commission, 
if  the  plaintiff  knew  of  any  effects  or  lands  belonging  to  him, 
he  might  have  seized  them  under  Skfi.fa.  or  elegit,  and  sold  or 
extended  them  in  satisfaction  of  his  judgment.  But  by  the 
6  G.  4,  c.  16,  s.  127,  if  a  person  who  has  before  been  a  bank- 
rupt, and  has  obtained  his  certificate,  or  has  compounded  with 
his  creditors,  or  has  been  discharged  by  an  insolvent  act, 
becomes  bankrupt,  and  obtains  his  certificate,  unless  his  es- 
tate produces  (after  all  charges)  sufficient  to  pay  every  creditor 
under  the  commission  15^.  in  the  pound,  such  certificate  will 
only  protect  his  person(Ji)  from  arrest  and  imprisonment; 
but  his  future  estate  and  effects  (except  his  tools  of  trade,  and 
necessary  household  furniture,  and  the  wearing  apparel  of 
himself,  his  wife,  and  children)  will  vest  in  the  assignees 
under  the  commission,  who  will  be  entitled  to  seize  the  same 
in  like  manner  as  they  might  have  seized  property  of  which 
such  bankrupt  was  possessed  at  the  issuing  of  the  commis- 
sion (i).  And  this  although  the  former  commission  have  been 
superseded  (^);  or  although  all  the  former  creditors  did  not 
come  in  under  the  deed  of  composition  (Z) ;  or  although  the  party 


(d)  Sadler  v.  Cleaver,  7  Bing,  769;  5 
Moo.  &  P.  706,  S.  C. 

(e)  Worth  v.  Bubb,  2  B.  &  Ad.  177  ;  1 
Dowl.  328,  S.  C. :  Camithers  v,  Payne.  5 
Bing.  270 ;  2  Moo.  &  P.  429,  S.  C.  See 
Edge  V.  Parker,  8  B.  &  C.  697,  as  to  what 
cases  are  not  within  the  first  part  of  the 
44th  section  of  6  G.  4,  «.  16,  as  to  the  limi- 
tation of  actions. 

(/)  See  Tidd,  936  :  1  P.  Wms.  739. 

ig)  Tidd,  936. 

(h)  See  Carew  v.  Edwards,  2  Dowl.  613. 


(i)  See  Ex  p.  Hodgkinson,  19  Ves.  291 
This  section  vests  the  banlcrupt's  estate 
in  his  assignees  absolutely,  and  does  not 
leave  him  even  a  right  of  action,  subject, 
to  their  interference.  (Young  \.Rishtvorth, 
3  Nev.  &  P.  585).  It  seems  this  enactment 
extends  to  cases  where  the  former  bank- 
ruptcy and  certificate  were  anterior  to  the 
statute.  (See  Robertson  v.  Score,  3  B.  & 
Ad.  338). 

(k)  Thornton  v.  Dallas,  1  Doug.  46  a. 

(/)   Slaughter  v.  Cheyne,  1  M.  &  SeL  182. 
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taking  advantage  of  this  insufficiency  of  the  second  certificate  Chap.  ix. 
had  himself  signed  it(w).  But  a  composition  with  a  certain  Sect.  2. 
class  of  creditors,  as  for  instance  with  joint  creditors  only(w), 
or  a  composition  with  all  his  creditors  generally,  if  he  have 
afterwards  paid  them  2O5.  in  the  pound  before  his  bank- 
ruptcy (0),  will  not  deprive  a  bankrupt  of  the  benefit  of  his 
certificate.  This  section  is  similar  to  sect.  9  of  the  repealed 
statute,  5  G.  2,  c.  80,  except  in  the  concluding  words.  By 
the  repealed  statute,  the  future  estate  of  the  bankrupt  who 
obtained  his  certificate  under  circumstances  mentioned  in  this 
section,  but  whose  estate  had  not  paid  155.  in  the  pound,  was 
made  liable  to  creditors  in  the  same  manner  as  before  the 
passing  of  that  act ;  but,  by  the  present  statute,  all  the  future 
estate  is  vested  in  tlie  assignees  under  the  commission,  and  they 
take  a  present  vested  interest  in  such  future  property  from  the 
date  of  the  assignment  (/>).  And  it  has  been  held,  that,  as 
this  section  protects  the  person  of  the  bankrupt,  and  vests 
the  property  in  the  assignees  under  the  commission,  no  action 
will  lie  against  the  bankrupt  for  a  debt  due  prior  to  his  com- 
mission, although  he  had  compounded  with  his  creditors  before 
he  became  bankrupt,  and  his  estate  had  not  paid  155.  in  the 
pound  under  the  commission  (5-).  If  the  bankrupt  has  not 
obtained  his  certificate  under  the  first  commission,  a  certificate 
obtained  under  the  second  is  absolutely  void  atlaM^(r).  A 
third  commission  against  a  bankrupt,  whose  effects  have  not 
paid  155.  in  the  pound,  is  also  void  (5). 

If  a  bankrupt  be  in  custody  in  execution  for  a  debt  prov-  Discharge  on 
able  under  the  commission,  and  obtain  his  certificate,  he  may  c^r^igc^te. 
be  discharged  upon  application  to  any  judge  of  the  court 
wherein  judgment  was  obtained  (^).  For  this  purpose,  take 
out  a  summons  before  a  judge,  and  after  that  (if  not  attended  to) 
a  second  summons;  and  upon  producing  the  certificate,  which 
must  have  been  didy  enrolled [u),  and  an  affidavit  that  the  debt 
accrued  before  the  banTcruptcy,  and  that  the  certificate  had  been 
(Stained  without  fraud,  the  judge  will  make  an  order  for  the 
defendants  discharge.  The  bankrupt  will  be  entitled  to  his 
discharge,  though  he  has  neglected  to  plead  his  certificate,  and 
has  agreed  to  give  a  cognovit {x).  Also,  before  the  bankrupt 
has  obtained  his  certificate,  a  creditor  at  whose  suit  he  is  in 
custody  shall  not  be  allowed  to  prove  his  debt  under  the  com- 
mission, until  he  have  first  given  a  sufficient  authority  in 
writing  for  the  discharge  of  such  bankrupt  (y). 

Other  Points  as  to.']  As  to  proceedings  against  members  of  other  Points 

as  to. 

(m)  PMlpot  V.  Corden,  5  T.  R.  287-  (t)  6  G.  4,  c.  16,  s.  126.   See  Vol.  I.  605, 

(n)  Nm-ton    v.  Shakespeare,    15    East,  117,  and  the  cases  there  cited  :  and  Arch. 

519.  Bkt.  L.  210,  211.    It  seems  that  this  sec- 

(o)  Read  X.  Sowerbi/,  3 'M.Sz  Se\.  78.  tion  does  not  protect  the  goods  of  the 

ip)  Ex  p.  Robinson,    1    Mon.    &  iVI'A.  bankrupt.     {See  Hanson  \.Blakei/,  I  Moo. 

W.  &  P.  261 ;  4  Bing.  493,  S.  C. .-  but  see  Lis- 

{q)  Eike  v.  Nokes,  1  M.  &  M.  303 :  and  ter  v.  Mandell,  1  B.  &  P.  427). 

ee  Robertson  v,  Stwe,  3  B.  &  Ad.  338.  (u)  See  Jacobs  v.  Phillips,  2  Dowl.  716. 

(r)  Till  V.  Wilson,  1  M.  &  R.  580  ;  7B.  (x)  Oswald  v.  Williams,   5  Dowl.  15.9. 

t  C.  684,  S.  C. ;  Foicler  v.  Coster,  10  B.  &  See   fully   as   to  his  discharge.   Vol.  I. 

:.  427  :   Nelson  v.  Cherrill,  8  Bing.  316;  117- 

M.  &  Seott,  452,  S.  C.  (?/)  6  G.  4,  c.  16,  s.  59.    See  Arch.  Bkt. 

(«)  Fowler  v.  Coster,  10  B.  &  C.  427:  see  L.  109,  231:  ante,  903. 
\^utnmers  v.  Jones,  6  Dowl.  139. 
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nooK  lit.     parliament,  siihject  to  the    bankrupt    laws,    see    ante,  839  \ 
P^'^T  "•      against  traders  subject  to  the  bankrui)t  laws,  post,  921  ;  an( 
as  to  the  time  limited  for  bringing  actions  against  assignees,  ike. 
see  Arch.Bkt.  L.  301.     And  as  to  actions  against  the  connnis; 
sioners  or  messengers,  see  Arch.  BJct.  L.  13.     By  statute  3  A'  ^ 
W.  4,  c.  42,  s.  9,  ante,  651,  in  the  case  of  a  joint  demand' 
where  one  of  the  parties  has  become  bankrupt  and  obtaine< 
his  certificate,  there  is  no  occasion  to  join  him  in  the  actioi 
as  a  defendant.  , 
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CHAPTER  X. 

ACTIONS  BY   AND   AGAINST   IDIOTS   AND   LUNATICS.  •     Chap.  x. 


IDIOTS  and  lunatics  may  be  holden  to  bail,  and  arrested,  Arrest  of. 
in  the  same  manner  and  under  the  same  circumstances  as 
other  persons ;  and  the  court  will  not  discharge  them  out  of 
custody  on  account  of  their  insanity  (a),  even  although  the 
fact  of  their  insanity  have  been  established  by  a  commission 
of  lunacy  previously  to  the  arrest  (6).  Nor  will  the  court 
allow  an  exoneretur  to  be  entered  on  the  bail-piece,  merely  on 
account  of  the  insanity  of  the  principal  (c)  ;  but  the  bail  must 
render  him  in  their  discharge  (c?). 

An  idiot  plaintiff  must  appear  in  person,  and  then  any  one  Proceedings, 
who  prays  to  be  admitted  as  his  friend  may  sue  for  him(e);  "^c.,  by  idiot, 
if  defendant,  he  must  also  appear  in  person,  and  any  one 
who  can  make  a  better  defence  shall  be  allowed  to  defend  for 
him(e).  Where  a  plaintiff  had  been  delirious,  and,  on  appa- 
rently recovering,  he  brought  an  action  against  his  bankers  to 
recover  money  belonging  to  him  in  their  hands,  the  court 
would  not  oblige  him  to  give  an  indemnity  to  the  bankers,  on 
payment  by  them  to  him  of  the  sum  for  which  the  action  was 
brought  (/). 

A  lunatic  sues  and  defends  in  the  same  manner  as  other  By  Lunatic, 
persons :  if  of  age,  either  in  person  or  by  attorney ;  if  under 
age,  he  must  sue  by  prochein  amy  or  guardian,  and  defend  by 
guardian,  as  mentioned  ante^  889,  890.  When  the  defendant 
was  a  lunatic,  and  a  distringas  issued  to  which  there  was  a 
return  of  nulla  bona  and  non  est  inventus  ;  an  affidavit  having 
been  produced  that  it  was  known  where  the  lunatic  was 
living,  but  that  his  keeper  refused  to  allow  him  to  be  seen  so 
that  he  might  be  served,  the  court  notwithstanding  refused  to 
allow  an  appearance  to  be  entered  for  him,  and  suggested  that 
proceedings  should  be  taken  against  the  keeper  (^). 

The  wife  of  a  lunatic  who  has  no  committee,  has  a  suffi-  Right  to  sue 
cient  implied  authority  to  sue  in  his  name  for  debts  due  to  ^  Lunatic's 
him  (A)  ;    or  to   apply   for  his   discharge   under   the   Small 
Debtors'  Act(«). 

As  to  the  limitation  of  a  writ  of  error,    see  ante^   Vol.  I.  Error 
346,  347. 

As  to  the  service  of  an  ejectment  in  case  of  lunacy,  see  Ejectment. 
ante^  742. 

{a)  Nutt  V.  Feme!/,  4  T.  R.  121:  Ker-        (e)  Beverley's  Case,  4  Co.  124:  see  Co. 
\wt  V.  Norman,  2  Id.  390.  Lit.  135  :  and  ante,  Vol.  I.  49- 

I   (b)  Ante,  Vol.  I.  473:    Steel  v.  Alan,  2        (/)  Hope  v.  Watson,  2  L^.  Obs.  413, 
i,  &  P.  362.  per  Pattesm,  J. :  Tidd,  New  Prae.  265. 

1  (c)  Ante,  Vol.  I.  635:  Ibotson  v.  Lord        (g)  Starkie  v.  Skilbeck,  6  Dowl.  54. 
\'ialewav,  6  T.  R.  133.  (h)  Rock  v.  Slade,  7  Dowl.  22. 

'■  (d)  Ante,  Vol.  I.  623.  (?)  Clay  v.  Bowler,  6  Nev.  &  M.  814. 
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CHAPTER  XI. 


Hook  in. 
Part  ii. 


ACTIONS    AGAINST    JUSTICES    OF    PEACE,    CONSTABLES,    &C. 


Limitation  of     Limitation    of    Action.']    ACTIONS    against    justices    of 
A^  °"t  peace  («)  for  anything  done  by  them  in  tlie  execution  of  their 

tices,  Consta-  office (Z»),  or  against  constables,  headboroughs,  or  other  per- 
bies,  &c.  sons  acting  by  their  orders  or  in  their  aid,  must  be  commenced 
within  six  calendar  months  after  the  cause  of  action  has  ac- 
crued (c).  The  six  months  are  to  be  reckoned  exclusive  of 
the  day  of  committing  the  act(c?);  for  instance,  if  the  im- 
prisonment or  cause  of  action  ends  on  the  14th  of  December, 
it  is  a  sufficient  commencement  of  the  action  if  the  writ  issue 
on  the  14th  of  June(e).  In  case  of  a  continuing  imprison- 
ment, a  justice  is  liable  to  answer  for  such  part  of  it  suffered 
under  his  Avarrant  as  was  within  six  calendar  months  before 
the  action  commenced  (/).  In  case  of  an  action  for  a  distress 
for  church-rate,  the  three  months  limited  for  bringing  the 
action  are  to  be  reckoned  from  the  time  at  which  the  distress 
was  sold(^).  If  the  writ  upon  which  the  plaintiff  declares 
has  not  been  sued  out  within  the  six  months,  and  the  record 
does  not,  as  it  usually  does  and  ought  to  do,  state  the  da}^  of 
the  issuing  of  the  first  writ,  proof  must  be  given  at  the  trial 
that  it  was  regularly  continued  down  from  a  writ  sued  out 
within  that  time(7i). 
Against  ofR-  Actions  brought  against  officers  of  the  customs,  &c.,  for 
and  Custorns^  anything  done  by  them  in  the  execution  of  their  duty,  shall 
be  commenced  within  six  lunar ^^)  months (^");  and  actions 
against  officers  of  the  excise,  &c.,  within  three  calendar 
months (X^),  after  the  cause  of  action  has  accrued (/). 


Notice  of 
Action,  &c. 
Against  Jus- 
tices, 


Notice  of  Action,  Demand  of  Warrant,  &^c,~\  Before  an  ac- 
tion can  be  commenced  against  a  justice  of  peace  (m)  for 
anything  done(w)  by  him  in  the  execution  of  his  duty(o), 
the  attorney  or  agent  for  the  plaintiff (/>)  must,  one  calendar 
month  at  least  (§')  previously  to  his  suing  out  any  writ  against 
any  such  justice,  or  causing  him  to  be  served  with  process. 


(a)  See  fully,  Bum's  J.,  28th  ed.,  tit. 
*•  Justices,"  *'  Constables." 

(6)  See  cases  cited  in  note  (n),  infra. 

(c)  24  G.  2,  c.  44,  s.  8:  7  &  8  G-  4,  c.  29, 
s.  75:  7  &  8  G.  4,  c.  30.  s,  41.  See  the 
statute  and  cases  cited  in  3  Burn's  J., 
28th  ed.  495;  1  Id,  805. 

(d)  Clarke  v.  Davey,  4  Moore,  465 : 
Hard!/  v.  Ri/le,  4  M.  &  R.  295, 

(e)  Hard!/  v.  R!/le,  9  B.  &  C,  603. 
(/)  Masse!/  v.  Johnson,  12  East,  67. 
(g)  Collins  V.  Rase,  5  M.  &  W.  194. 

(h)  Weston  v,  Foumier,  14  East,  491. 
See  the  mode  of  entering  and  continuing 
the  writ,  post,  924, 

(t)  Crokerv.  Mactavish,  1  Bing,  307;  8 
Moore,  265,  S.  C. 

U)  6  G,  4,  c.  108,  s.  97. 

[k)  7&  8G,  4,  c.  53,  s,  115. 

(I)  See  Saunders  v.  Saunders,  2  East, 
254:  Godin  v.  Fen-is,  2  H.  Bl.  14. 


(m)  See  the  24  G.  2,  c.  44.  And  as  to 
who  is  a  justice  within  it,  see  Jones  v. 
Williams,  3  B.  &  C.  762 ;  5  D.  &  R.  654, 
S.  C;  Morgan  v.  Palmer,  2  B.  &  C.  729: 
Briggsv.  Evelyn,  2  H.  Bl.  114:  Entinck 
V.  tkirrington,  2  Wils.  275  :  3  Burn's  J.,  ed. 
28,  587. 

(n)  Wright  v,  Hortan,  Holt,  C.  N.  P. 
458 :  see  Fletcher  v.  Greenwood,  1   Gale,  i 
34:  Charlesworth  v.  Rudgard,  1  Gale,  42. 

(o)  What  acts  entitle  a  justice  to  this  j 
notice,  see  3  Burn's  J.,  28th  ed.  587,  and  J 
cases  there  collected:  Rose,  475:  Beechey' 
V,  Sides,  9  B.  &  C.  809:  Parton  v,  WU- 
liams,  3  B.  &  Aid. 330:  Wedgev.  Berkeley, 
1  Nev.  &  P,  665. 

(p)  As  to  notice  of  action  by  an  at- 
torney for  an  infant,  see  De  Goudouin  v. 
Lewis,  2  Per.  &  D.  283. 

(q)  See  Cxistle  v.  Burdett,  3  T,  R.  623, 
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deliver  to  liim  a  notice  in  writing  of  such  intended  writ,  &c.,    Chap.  xi. 
or  leave  such  notice  at  his  usual  place  of  abode ;  in  which  ~ 

notice  the  cause  of  action  shall  be  clearly  and  explicitly 
stated  (r),  and  the  name  of  such  attorney  or  agent,  and  his 
place  of  abode,  shall  be  indorsed  thereon  (5) ;  and  the  attorney 
or  agent  shall  be  entitled  to  the  fee  of  20*.  for  preparing  and 
serving  such  notice,  and  no  more.  And  if  the  plaintiff  fail 
to  prove  such  notice  at  the  trial,  the  justice  shall  recover  a 
verdict  and  costs  (^),  and  the  plaintiff  shall  not  give  evidence 
of  any  cause  of  action  except  that  mentioned  in  the  notice  («*). 
It  has  been  universally  held,  that  w^here  a  magistrate  bond  fide 
believes  or  supposes  he  is  acting  in  the  execution  of  his  duty  as 
such,  he  is  within  the  protection  of  this  clause  (.r).  But  Avhere 
the  act  in  question  has  not  been  done  in  the  capacity  of  a  jus- 
tice, and  cannot  be  referred  to  that  character,  notice  is  not 
required  (^).  Thus  it  is  not  required  in  an  action  against  a 
justice  for  not  being  duly  qualified  (2;).  And  a  party  making 
a  wrongful  distress  for  two  causes,  as  to  one  of  which  he  is 
entitled  to  notice  of  action,  is  nevertheless  liable  in  trespass, 
as  to  the  other  (a).  The  statute  extends  only  to  actions  of 
tort  (J).  The  month  begins  with,  and  includes,  the  day  on 
which  the  notice  was  served  (c). 

Before  an  action  can  be  commenced  against  an  officer  of  the  Against  offi- 
excise  or  customs,  or  any  person  acting  by  his  orders  or  in  or'^customsf^ 
his  aid  {d),  for  anything  done  by  him  in  the  execution  of  his 
duty(e),  the  attorney  or  agent  for  the  plaintiff  must,  one  calendar 
month,  at  least,  previously  to  his  suing  out  any  writ  or  pro- 
cess against  such  officer,  deliver  to  him,  or  leave  for  him  at 
his  usual  place  of  abode,  a  notice  in  writing,  stating  clearly 
and  explicitly  the  cause  of  action  (/"),  and  the  names  and 
places  of  abode  (^)  of  the  plaintiff  and  of  the  attorney  or 
agent  respectively,  and  the  plaintiff  shall  not  give  evidence  of 
any  cause  of  action  not  contained  in  the  notice  (A).  The  no- 
tice of  action  must  be  proved  in  the  first  instance  before  any 
other  evidence  is  given  («). 

Before  any  action  can  be  brought  against  the  constable  or  Against  Con- 
other  officer  or  person  for  anything  done  in  pursuance  of  the  under'T^&'s 
7  <^  8  C  4,  c.  29,  s.  80,  notice  in  writing,  and  of  the  cause  g.  4,  c.  29. 
thereof,  must  be  given  to  the  defendant  one  calendar  month 
at  least  before  the  commencement  of  the  action;   and  the 
officer,  &c.,  may  tender  amends,  &c.  {k). 

Also,  when  an  action  is  intended  to  be  brought  against  a  Demand  of 

Warrant. 

(r)  As  to  the  form  of  such  notice,  see  3  220:  Irving  \.  Wilson,  4  T.  R.  485 :  Green- 
Bain's  3.,  28th  ed.  588,  and  cases  there  wajfv.  Hard,  Id.  553:  Wallace  v.  Smith, 
collected  :  Chit.  Forms,  53 J .  5  East,  122:  Williams  v.  Burgess,  3  Taunt 

(s)  As  to  the  indorsements,  &c.,  see  3  127. 

;Burn'sJ.,  28th  ed.  588.  (e)  See  Daniel  v.    Wilson,  5  T.  R.   1 : 

(t)  24  G.  2,  c.  44,  s.  3.  Rex  v.  Brady,  1  B.  &  P.  187:    Norton  v. 

(II)  Id.  55.  Miller,  2  Chit.  Rep.  140;  Rose.  461. 

(a)  FFerfg-e  V.  Berfre?«y,  1  Nev.  &  P.  665.  (/)  See  note  (r),  swpra. 

Cv)  James  v.  Saunders,  10  Bing.  429  ;  4  (g)  It  will  be  observed  that  the  statute 

Moo.  &  Scott,    316,    S.  C. ;    Morgan  v.  requires  the  statement  of  the  plaintiii's 

Palmer,  2  B.  &  C.  729:    Livet  v.  Reid,  place  of  abode,  and  not  of  his  business. 

Peake,  35.  (See  Johnson  v.  Lord,  1  M.  &  M.  444). 

(2)  Wright  V.  Horton,  Holt,  458.  {h)  6  G.  4,  c.  108,  ss.  93,  94 :  7  &  8  G.4, 

la)  Lamont  v.  Southall,  7  DowL  469.  c.  53,  s.  114.    See  note  (r),  supra.    See  the 

(b)  B.  N.  P.  24.  form  of  the  notice.  Chit.  Forms,  532. 

(c)  24  G.  2,  c.  44,  s.  1 :  Castle  v.  Burditt,  (i)  Johnson  v.  Lord,  1  M.  &  M.  444. 

3  T.  R.  623.    See  the  form  of  the  notice,        {Jc)  7  &  8  G.  4,  c.  29,  s.  75 :  7  &  8  G.  4,  e. 
Chit.  Forms,  531.  30,  s.  41. 

(d)  See   Clements  v.  Keen,    2   Smith, 
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constable  or  other  officer  (/),  or  any  person  actinp^  hy  his' 
.  order  or  in  his  aid,  for  anything  done  hy  him  in  obedience  to 
a  warrant  under  the  li.ind  and  seal  of  a  justice  of  j)eace  (w),  a 
demand  in  writin<^  of  tlie  j)erusa]  and  copy  of  such  warrant, 
sif^ned  by  the  ])arty  demanding  the  san)e,  (or  Ijy  his  attor- 
ney) (w),  nmst  be  made,  or  left  at  the  usual  place  of  abode  of 
such  constable  or  officer  (o),  by  the  plaintiff  or  his  attorney 
or  agent ;  and  if  the  j)erusal  and  co])y  of  the  warrant  be  not 
granted  within  six  days  after  being  thus  demanded,  (or  before 
the  action  has  been  commenced)  (/>),  the  plaintiff"  may  bring 
his  action  against  the  constable  or  other  officer  alone  ;  but  if 
such  perusal  and  copy  be  granted,  then,  if  the  plaintiff  sue 
the  constable,  &c.,  without  making  the  justice  also  a  party, 
upon  proof  of  the  warrant  at  the  trial,  the  jury  shall  give 
a  verdict  for  the  defendant,  notwithstanding  any  defect  of 
jurisdiction  in  the  justice  who  made  the  warrant.  Or  if  the 
action  be  brought  jointly  against  the  justice  and  such  con- 
stable, &c.,  then,  upon  proof  of  the  warrant,  the  jury  shall 
find  a  verdict  for  such  constable ;  but  if  they  find  a  verdict 
also  against  the  justice,  he  shall  pay  to  the  plaintiff  as  well 
his  costs  in  the  action,  as  also  such  costs  as  the  plaintiff  may 
have  been  obliged  to  pay  to  the  other  defendant  {q).  It  may 
be  as  well  to  mention,  that  this  relates  to  actions  of  trespass 
and  on  the  case  only  (r),  and  not  to  assumpsit  (s),  replevin  (?), 
or  the  like.  i 


Declaration.        Declaration. ~\    The   venue  must  be  laid  in  the  county  m 
Venue.  which  the  facts  complained  of  were  committed,  in  all  actions 

of  trespass  or  on  the  case,  against  justices  of  peace,  mayors  or 
bailiffs  of  cities  or  tow^ns  corporate,  headboroughs,  portreeves, 
constables,  tithing-men,  churchwardens,  &c.,  or  other  persons 
acting  in  their  aid  or  by  their  command  (m),  and  in  actions 
against  officers  of  the  customs  (,2;)  or  excise  (j/),  or  persons 
acting  in  their  aid,  for  anything  done  in  execution  of  their 
respective  offices.  And  the  same  in  actions  against  all  other 
persons  holding  a  public  employment,  civil  or  military,  in  or 
out  of  this  kingdom,  having  thereby  authority  to  commit  to 
safe  custody ;  or  if  the  fact  be  committed  out  of  the  kingdom, 
the  plaintiff  may  lay  the  matter  as  having  been  done  at  West- 
minster, or  in  the  county  in  which  the  defendant  shall  then  re- 
side (c).  The  declaration  is  in  form  the  same  as  in  ordinary  cases. 

Plea  and  other      Plea   and  other  Proceedings,  &^c.~\   By  several  statutes,  in 


(I)  See  the  statutes  and  cases  in  1 
Bum's  J.,  28th  ed.  839:  Harper  v.  Carr, 
7  T.  R.  27O;  Bui.  N.  P.  24:  Entick  v.  Car- 
rington,  2  Wils.  275.  It  extends  to  gaolers, 

1  Gow,  Rep  97. 

(m)  See  1  Bum's  J.,  2«th  ed.  840:  Sturch 
V.  aarke,  4  B.  di  Ad.  113:  Priee  v.  Mes- 
senger, 2  B.  &  P.  158  ;  3  Esp.  96,  S.  C.  .- 
Postlethwaite  v.  Gibson,  3  Esp.  226:  Money 
V.  Leech,  3  Burr.  1742:  Milton  v.  Green, 
5  East,  233:  Coupey  v.  Henley,  2  E>p. 
542,  n.:  Anon.,  1  Str,  446;  Bell  v,  Oakley, 

2  M.  &  Sel.  259:  Theobald  v.  Crichniore,  1 
B.  &  Aid.  227;  Parton  v.  Williams,  3  Id. 
330. 

(n)  1  Bum's  J.,  28th  ed.  843;  Jory  v. 
Orchard,  2  B.  &  P.   42.    See  the  form^ 


Chit.  Forms.  532. 

(o)  See  Clarke  v.  Davey,  4  Moore,  465: 
1  Bum's,  J.  28th  ed.  842. 

(p)  Jones  V.  Vaughan,  5  East,  445. 

(q)  24  G.  2,  c.  44,  s.  6. 

(r)  Li/onsv.  Golding,  3  C.  &  P.  586. 

(s)  Bull.  N.  P.  24. 

(t)  Fletcher  v,  Wilkins,  6  East,  283: 
Wato-house  v.  Keene,  4  B.  &  C.  211 ;  6  D. 

&  R.257,  S.C. 

(u)  21  J.  1,  c.  12,  s.  5 :  7  &  8  G.  4,  c.  29i 
s.  75;  c.  30,  s.  41.  See  Holton  v.  Boldero, 
cited  fer  cur.,  5  Bing.  339. 

( r)  6  G.  4,  c.  108,  s.  97- 

CV)  7&8G.  4,  0.53,  s.  115. 

(s)  42  G.  3,  c.  85,  s.  6:  and  see  6  G.  4, 
c.  108,  s.  97. 
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ictions  against  justices  of  peace,  constables,  &c.,  officers  of  Chap.  xi. 
xcise  and  customs,  &c.,  and  all  other  persons  holding  public  Proceedings, 
imployments,  and  having  authority  to  commit  to  safe  custody,  &c. 
js  above  mentioned,  for  anything  done  by  them  in  execution 
>f  their  respective  offices,  the  defendants  are  not  bound  to 
dead  any  matter  of  justification,  &c.,  specially,  but  may  give 
t  in  evidence  under  the  general  issue (b).     The  w^ords  "by 
tatute"  should  be  inserted  in  the  margin  of  the  plea,  other- 
v^ise  it  will  have  only  the  same  effi^ct  as  in  ordinary  cases  (c). 
^^here  a  person  is  not  an  officer  within  the  meaning  of  these 
nactments,  though  he  may  have  supposed  he  was  so,  he  is 
lot  within  the  protection  given  by  them  (d). 

Justices  of  peace  (e),  and  officers  of  the  customs  and  ex- Tender  of 
ise  (/),  and  constables  and  other  officers  and  persons  acting  Amends  and 
nder  the  7  <Sf  8  G.  4,  c.  29,  or  7  <^  8  6^.  4,  c.  SO{g),  may  cS!"'  '"*'' 
mder  amends  before  action  brought,  and  plead  such  tender, 
ogether  with  the  general  issue  or  other  plea,  with  the  leave 
f  the  court ;  or,  if  they  have  neglected  to  tender  amends,  or 
lie  tender  be  insufficient,  they  may  pay  money  into  court 
even  after  issue  joined  and  notice  of  trial  given)  (A);  and 
iich   proceedings  are  thereupon  to   be   had  as   in  ordinary 
Qses(i). 

The  plaintiff  is  bound,  by  the  statutes  above  mentioned,  to  Proof  of  No- 
rove  at  the  trial  the  service  of  the  notice,  otherwise  the  de-  *^'''^- 
mdant  shall  be  entitled  to  a  verdict ;  and  he  is  restricted  in 
is  proof  by  this  notice,  in  the  same  manner  as  he  is  by  a  bill 
f  particulars  (^). 

As  to  damages  in  actions  against  justices  of  peace  (^),  and  Damages. 
1  actions  against  officers  of  the  excise  or  customs,  see  ante, 
^ol.  I.  326. 

CostsJ]  If  the  plaintiff  obtain  a  verdict,  still,  in  actions  Costs. 
2;ainst  officers  of  the  customs  or  excise,  he  shall  not  be  ForthePiain- 
[ititled  to  costs,  if  the  judge  certify  that  there  was  probable 
luse  for  the  seizure,  &c.  {m).  And  by  the  43  G.  3,  c.l41, 5. 1, 
I  all  actions  against  any  justice  of  the  peace,  on  account  of 
nty  conviction  made  by  him  under  any  act  of  parliament, 
r  for  any  act  done  by  him  for  levying  any  penalty,  or 
pprehending  any  party,  or  for  carrying  such  conviction  into 
feet,  in  case  such  conviction  shall  have  been  quashed,  the 
laintiff,  besides  the  value  and  amount  of  the  penalty  levied 
pon  him,  (if  any),  shall  not  recover  any  greater  damages 
lan  twopence,  nor  any  costs,  unless  it  be  expressly  alleged 
I  the  declaration  in  the  action,  (which  action  shall  be  on  the 
ise  only),  that  the  acts  complained  of  were  done  maliciously 

(6)  21J.  1,  c.  12,  s.  5:  7  &  8  G.  4,  c.  20,  {g)  7  &  8  G.  4.  c.  29,  s.  75  :  7  &  8  G,  4, 

75;  c.  30,  s.  41:  42  G.  3,  c.  85,  s.  6:  6  c.  30,  s.  41. 

4,  c.  108,  s.  97  :   7  &  8  G.  4,  c.  Si,  s.  ih)  Nestor  v.  Newcomb,  3  B.  &  C.  159: 

5.    ^ee  1  Burn's  J.,  28th  ed.  844;  3  Id.  and  see  Devaynes  v.  Boys,  5  Taunt.  33;  2 

5.  Marsh.  356,  S.  C. 

[c]  R.  T.  1838.  (i)  See  Cashourn  v.  Ball,  2  W.  Bl.  859: 

(d)  Copland  V.  Powell,  8   Moore,  400;  I  Stringer  v.  Martyr,  6  iisp.  134:  Collins  v. 
ng.  3()9,  S.  C. :    Jones  v.  Willianis,  3  B.  Morgan,  1  H.  Bl.  244. 

C.  762:  5  D.  &  R.  654,  S.  C.  (k)  See  Stringer  v.  Martyr,  6  Esp.  134. 

ic)  24  G.  2,  c.  44,  ss.  2,  4:   7  &  8  G.  4,  c.        {I)  See  Massey  v.  Johnson,  12  East,  67. 
(  s.  75:  7  &  8  G.  4,  c.  30,  s.  41.    See  3        (w)  2  G.  4,  c.  108,  s.  92:  7  cSj  8  G.  4,  c. 

!  m's  J.,  28th  ed.  593.  29,  s.  75 ;  c.  30,  s.  41 :  7  &  8  G.  4,  c.  53,  s. 

\f)  6  G.  4,  c.  108,  ss.  95,  96:  7  &  8  G.  4,  119.    See  Laugher  v.  Brejit,  5  B.  &  Aid. 

(W,  ss.  116,  117.  762;  1  D.  &  R.  417,  S.C. 


914 


Hook  rti. 
Part  ii. 


For  the  De- 
fendant. 


Actions  ayainst  Justices,  Constables,  ^c. 

and  without  rcfisonulile  or  i)roba})le  cause.  And  l)y  section  2, 
the  j)laintiff  is  not  to  recover  any  ])enaity  or  dama^^'S  or  costs 
whatsoever,  in  case  the  justice  shall  ])rove  at  the  trial  tliat 
the  plaintiff"  was  j^uilty  of  the  olfcnee  lor  which  he  was  con- 
victed, and  that  he  has  under<^one  no  ^^reater  jninishnient  than 
was  assigned  hy  law  for  such  offence  (n).  This  statute  only 
protects  the  magistrate  where  there  lias  been  a  conviction 
({uaslied.  But  an  infomial  one  is  encnigh,  as  where  the  war- 
rant of  conmiitnient  falsely  recited  an  information  l)y  T.  S., 
which  was,  in  fact,  laid  hy  T.  O.  (o).  But  if,  in  actions 
against  justices,  constables,  &c.,  the  judge  certify  that  the 
injury  was  wilfully  and  maliciously  committed,  it  seems  the 
plaintiff  is  entitled  to  doulde  costs  (p). 

The  defendant,  if  he  have  a  verdict,  or  if  the  ])laintiff  be 
nonsuit  or  discontinue  the  action,  is  entitled  to  double  costs, 
in  actions  against  justices,  constables,  &c.  (q)  ;  to  treble  costi 
in  actions  against  officers  of  customs  or  excise  (r) ;  and  tc 
double  costs  in  actions  against  other  persons  holding  public 
employment,  civil  or  military,  in  or  out  of  the  kingdom,  anr 
having  power  to  commit  to  safe  custody  (s).  Where,  in  ai 
action  against  magistrates  for  an  act  done  in  the  performance 
of  their  duty  as  such,  the  plaintiff  obtained  a  rule  of  court  t( 
remove  the  action  to  a  county  different  from  that  in  whicl 
it  was  brought,  he  undertaking  by  the  rule  to  pay  the  de 
fendants'  costs  of  the  removal,  the  defendants  obtained  a  ver- 
dict, it  was  held  that  the  defendants'  costs  of  the  remova 
were  not  to  be  doubled  under  the  7  Jac.  1,  c.  5,  and  21  Jac.  1 
c.  12  (t).  In  order  to  entitle  an  officer  to  double  or  trebh 
costs  under  these  statutes,  he  must  obtain  a  certificate  fron' 
the  judge,  at  or  after  the  trial,  that  the  action  w^as  brough 
against  him  as  such  officer,  for  something  done  by  him  in  thi 
execution  of  his  duty  (w).  And  it  has  been  lately  held,  that  j 
certificate  that  the  defendant  was  churchwarden,  and  acted  b; 
virtue  of  his  office,  to  entitle  him  to  double  costs  under  tht 
statute  7  tTac.  1,  c.  5,  need  not  be  granted  immediately  afte 
the  trial  of  the  cause ;  and  where  the  plaintiff  was  nonsuited 
it  w-as  considered  that  the  judge  before  whom  the  cause  wa 
tried,  might,  after  an  interval  of  four  years,  upon  an  affidavi 
that  the  defendant  was  within  the  provisions  of  the  statute 
grant  a  certificate  to  entitle  him  to  double  costs  (x). 


(n)  43  G.  3,  c.  141 :   see  7  &  8  G.  4,  c. 

29,  s.  75 :  see  7  &  8  G.  4,  c.  30,  s.  41 :  ante. 
Vol.  I.  326.  See  Rogers  v.  Jones,  3  B.  & 
C.  409  ;  5  D.  &  R.  268,  S.  C;  Gray  v. 
Cookson,  16  East,  13:  and  Burley  \.  Be- 
thune,  5  Taunt.  84. 

(0)  Massey  \.  Johnson,  12  East,  67. 

(p)  24  G.  2,  c.  44,  s.  7. 

(q)  7  J.  1,  c.  5:  21  J.  1,  c.  12:  and  see 
7  &  8  G.  4,  c.  29,  s.  75 :  7  &  8  G.  4,  c.  30, 
s.  41 :  Blanehard  v.  Bramble,  3  M.  &  Sel. 
131 :  Mackey  v.  Goodden,  1  Dowl.  463. 
See  1  Bum's  J.,  28th  ed.  845;  3  Id.  595. 

(r)  6  G.  4,  c.  108,  s.  97:    7  &  8  G.  4,  c. 


53,  s.  115. 

(s)  42  G.  3,  c.  85,  s.  6. 

(t)  Thomas  v.  Saunders,  1  Ad.  &  E 
552. 

(m)  Penney  v.  Slade,  7  Dowl.  440  :  Hat 
pur  V.  Carr,  7  T.  R.  448:  Grindley  v.  Ha 
loway,  1  Doug.  307,  .308,  n. :  Devenish  \ 
Mertins,  2  Str.  974:  Johnson  v,  Stanton, 
B.  &  C.  621;  4  D.  &  R.  156,  S.  C; 
see  Atkins  v.  Banwell,  3  East,  92:  Wellf^ 
Ody,  3  Dowl.  P.  C.  799 ;  2  C,  M.  &  R.ia 
«.  C. 

{x)  Norman  v.  Bango-,  3  Y.  &  J.  203. 
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Chap.  xii. 


CLERGYMEN  are,  as  has  been  already  noticed,  privileged  Arrest  of. 

)m  arrest  while  performing  divine  service,  and  while  going  to 

urch  for  that  purpose,  and  returning  thence  (a).    The  only 

her  peculiarity  in  the  mode  of  proceeding  against  clergymen 

in  the  execution,  and  which  is  as  follows : — 

When  the  sheriff,   to  a  common  ^m  facias,  returns  nulla  Fieri  Facias 

na,  and  that  the  defendant  is  a  beneficed  clerk,  not  having  cks^^^jcif.^' 

y  lay  fee  (b),  the  plaintiff  may  sue  out  a  fieri  facias  de  bonis 

ilesiasticis,  directed  to  the  bishop  of  the  diocese,  or  to  the 

chbishop,  (during  the   vacancy  of  the  bishop's  see),  com- 

anding  him  to  make  of  the  ecclesiastical  goods  and  chattels 

longing  to  the  defendant,  within  his  diocese,  the  sum  therein 

Butioned  (c).    It  is  tested  and  returnable,  and  must  be  sealed 

d  indorsed,  in  the  same  manner  as  a  common  fieri  facias  (d). 

ike  this  writ  to  the  register  of  the  diocese,  who  will  there- 

)on  issue  a  sequestration  (e),  (which  is  in  the  nature  of  a 

irrant),  directed  to  the  churchwardens,  requiring  them  to 

vy  the  debt  of  the  tithes  and  other  jjrofits  of  the  defendant's 

nefice.     This  sequestration  must  be  published,  by  reading  it 

the  parish  church  during  divine  service ;  and  afterwards  at 
e  church  door,  and  fixing  a  copy  thereon,  provided  that  be 
e  usual  mode  of  publication  in  the  diocese  where  the  se- 
lestered  benefice  is  situated  (f) ;  and,  as  the  writ  does  not 
gin  to  operate  and  has  priority  only  from  the  time  of  this 
iblication  (^),  it  should  be  done  without  delay.  It  has  been 
cordingly  recently  held,  that  a  sequestration  obtained  by 
e  assignees  of  an  insolvent  incumbent,  operates  only  from 
e  time  of  publication,  and  does  not  entitle  the  assignees  to 
e  arrears  of  composition  for  tithes  due  before  publication  (/i). 
it  the  property  as  against  the  defendant  is,  it  seems,  bound 
)m  the  time  when  the  sequestrator  is  appointed,  and  the 
iblication  is  only  necessary  in  order  to  give  security  against 
nflicting  rights  («').     Instead  of  directing  this  sequestration 

the  churchwardens,  the  plaintiff,  upon  giving  security  to 
e  bishop,  may  have  it  directed  to  persons  of  his  nomi- 
,tion  (k). 

If  the  entire  debt  be  not  levied  in  one  diocese,  the  plaintiff,  Testatum. 
)on  the  return  of  the  writ,  may  have  a  testatum  fi.  fa.  de  bonis  ^  ^^^'    '^ 

a)  50  Ed,  3,  0.  5  :    1  R.  2,   c.  16:   see  Ig)  Wait  v.  Bishop,  3  Dowl.  P.  C.  234; 

Mard  v  Hai-ris,  7  Ring.  320  ;  5  Moo.  &  1  C,  M.  &  R.  507,  S.C.:  1  Cromp.  359  ; 

122,  S.  C:  and  see  9  G,  4,  c.  31,  s.  23.  Tidd,  9th  ed.   1024. 

"))  See  Pickard  v.  Pacton,  1  Sid.  276:  {h)   Waitev.  Bishop,  1  C,  M.  &  R.  507; 

It.  219.    And  see  the  form  of  this  re-  3  Dowl.  P.  C.  234,  S.  C.     Lodging  the 

In,  Chit.  Forms,  175.  writ  with  the  registrar  of  the  bishop  of  the 

|;)  See  2  Bac.  Abr.,  Execution,  G.  6:  diocese  does  not  bind  the  property  of  the 

'  Iwyn  V.  Awherry,  2  Mod.  258.    And  see  incumbent  from  the  time  of  such  lodging. 

form  of  the  writ,  Chit.  Forms,  533.  (Id.:  ^eepost). 

')  See  Vol.  L  419,  435,  &c.  (i)  Per  Bayley,  J.,  Bennett  v.  Apperley, 

)  See  forms,  Tidd's  Forms,  380.  6  B.  &  C-  630. 

n  Bennett  v.  Apperley,    (i  B.   &    C.  [k)  3  Burn,    Eccl.  Law,    317:    Tidd, 

'  9th  ed.  1023. 
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ecclesinaticis  into  another  diocese,  for  the  residue  (/);  or  h( 
may  liave  an  alias  into  the  same  diocese. 

Or,  instead  o^  n  fieri  facias  da  honia  ecdesiasticis,  the  plaintifl 
m.iv  sue  out  a  writ  oi' .smtiestrari  facia.s,  directed,  tested,  anc 
rc'turnahle,  tS:c.,  as  the  jicri  fariaa^  commandin;^  tiu;  hishoj)  t( 
enter  into  tlie  rectoi-y  and  j)arisli  church,  and  to  take  and  se- 
quester the  same,  and  hold  them,  until  of  the  rents,  tithes,  anc 
})rofits  thereof,  and  of  the  other  ecclesiastical  goods  of  the  de- 
fendant, he  have  levied  the  plaintiff's  (leht(m).  It  is  noi 
necessary,  even  for  the  purj)ose  of  ])i-oving  the  issuing  of  thii 
writ,  that  theie  should  be  an  award  of  it  on  the  roll  {it).  \ 
is  in  the  nature  of  a  levari  facias  \  the  writ  above  mentionec 
in  the  nature  of  a  fieri  facias.  The  sequestration  issued  in  j 
sequestrari  facias,  is  a  charge  u])on  all  the  rents  and  ])rofits 
including  the  glel)e-lan(ls  of  the  benefice,  except  the  ])arson 
age  house  in  which  the  incumbent  is  hound  to  reside,  so  ai 
to  disqualify  him  under  the  IB  G,  2,  c.  20  {n). 

If,  to  a  special  capias  utlagatiim,  the  sheriff  returns  an  in 
quisition,  finding  that  the  defendant  had  henefices  but  no  lai 
fee,  the  court  will  award  a  writ  of  sequestration  on  reading  th( 
transcri})t  of  the  outlawry  and  incpiisition  (o).  But  not  un 
less  the  benefice  he  specified  in  the  return (/>). 

Either  of  these  writs  is  a  continuing  execution,  that  is 
continuing  until  all  that  has  been  commanded  to  be  levied  i 
levied ;  and  if  the  sequestration  issue  before  the  writ  is  re 
turnable,  it  is  sufficient  though  it  be  not  published  till  after 
wards  (^).  And  the  plaintiff  is  entitled  to  the  growing  pro 
fits  from  time  to  time,  though  long  after  it  is  returnable,  un 
til  he  is  satisfied  the  sum  indorsed  on  the  writ  (r).  If,  how 
ever,  it  be  actually  returned,  the  bishop's  authority  is  deter 
mined  (r).  A  sequestration,  as  above  observed,  is  in  the  natur 
of  a  levari  facias  at  common  law,  and  the  party  sequesteriri 
has  neither ^M5  in  rem  velin  re;  the  legal  estate  of  the  premise 
remaining  in  every  respect  as  before  (5).  It  seems,  that  a  re 
turn  merely  setting  out  the  debtor  and  creditor  account  of  th 
sequestrator  is  insufficient,  but  that  it  should  be  verified  {t^. 

The  defendant  has  no  right  to  have  the  writ  returned,  thoug 
he  may  have  a  return  of  the  amount  of  the  profits  received  b 
the  sequestrator  (m). 

The  bishop,  with  reference  to  these  writs,  stands  in  the  sam 
situation  precisely  as  the  sheriff  with  reference  to  writs  i 
ordinary  cases,  and  may  be  ruled,  and  is  bound  to  obey  th 
orders  of  the  court,  as  to  their  execution,  &c.,  in  the  sam 
manner  as  the  sheriff  (v). 

On  an  application  to  set  aside  the  sequestration  of  a  benefit 
issued  by  the  bishop,  it  is  perhaps  requisite  that  the  bishop  I 
made  a  party  to  the  rule  {x). 


(/)  See  the  form,  Chit.  Forms,  534. 

(m)  See  the  form,  Chit.  Forms,  534: 
and  see  Marsh  v.  Fawcett,  2  H.  Bl.  582. 

(«)    Pack  V.  Tar i  ley,  1  Per.  &  D.  47H. 

(o)  Rex  V.  Hind,  1  Dowl.  ■2m:  1  C.  & 
J.  38:(;  1  Tyr  347,  S.  C-  and  see  Rex\. 
Armstrong,  3  Dowl.  7fi<*- 

(//)  ii.  V.  PowvlU  1  M.  &  W.  3::i. 

(q)  Bennett  v.  Apperley,  6  B.  &  C.  630: 
see  Colebrooke  v.  Lay  ton,  1  Nev.  &  M. 
384;  Coitle  v.  Warrington,  5  B.  &  Ad,  447- 


(r)  Marsh  v.  Fawcett,  2  H.  Bl.  582 :  » 
Phillips  V.  Berkely.  5  Dowl.  279. 

{s)  1  P.  Wms  3<i7. 

(tj  E'chin  V.  Hopkiyvs,  7  Dowl.  146. 

(M)  Hnrt\.  Vollan.s,  1  Dowl.  484 

(i)  See  Rex  v.  Bisho  ■  of  London,  1 1 
R.  48fi:    Bennett  v.  Apperley,  6  B    4 
fi-JO:  9  D-  &  R.  673.  S.  C-  see  PhUfi0 
Berkely,  o  Dowl,  279.  > 

^,^)  Bishop  V.  Hatch,  1  Ad.  &  El.  1? 
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The  55th  section  of  the  I  S^  2  V.  c.  110,  enacts,  that  the  chap.  xn. 
ssignees  of  a  clergyman  shall  not  be  entitled,  as  such,  to  the 
ncome  of  his  benefice  or  curacy  for  the  purposes  of  that  act,  but  insolvency  of 
rovides  that  they  may  apply  for  and  obtain  a  sequestration  Defendant, 
f  the  profits  of  his  benefice  for  payment  of  his  debts,  and 
hat  the  order  for  their  appointment  in  pursuance  of  the  act 
hall  be  a  sufficient  warrant  for  granting  such  sequestration 
dthout  any  other  proceedings,  and  that  the  sequestration 
hiall  be  issued,  as  it  might  have  been  issued  upon  any  writ  of 
)vari  facias  on  a  judgment  against  the  prisoner.  Under  the 
orresponding  section  in  the  former  act,  the  title  of  the  as- 
ignees  to  a  sequestration  commenced  with  the  order  of  adju- 
ication,  and  not  with  the  order  of  appointment,  as  will  be 
tie  case  under  the  present  act.  Under  the  former  act  it  was 
eld  (j/),  that  a  creditor  who  had  commenced  his  action  after 
le  imprisonment  of  the  insolvent  and  obtained  judgment, 
tid  procured  sequestration  before  adjudication,  was  entitled 
)  priority  over  the  assignees,  who  were  considered  to  stand 
lerely  as  judgment-creditors  from  the  time  of  adjudication. 
Lnd  this,  substituting  appointment  for  adjudication,  is  still 
le  case,  so  that  a  creditor  who  takes  care  to  procure  seques- 
'ation  before  the  assignees  will  secure  the  payment  of  his 
ebt,  so  far  as  the  profits  of  the  benefice  extend,  to  the  pre- 
idice  of  the  other  creditors. 

{!/)  Bishop  V.  Hatch,  1  Ad.  &  El.  171 :  see  Waite  v.  Bishop,  1  C,  M.  &  R.  507. 
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CHAPTER  XIII. 


Book  hi. 
Part  ii. 


ACTIONS    BY    PAUPERS. 


Who  admitted       JVho  admitted  to  sue  in  Forma  Pauperis^  and  in  what  Cases, "^ 
r!^l\'fA"i\„       EVERY  i)0()r  i)ersoii,  who  may  luive  cause  of  action,  shall 

r orina  I'au-     ,  .'  ',.         ,      .^  f  ^  •  -ii  • 

peris,  and  in  Jiavc  wi'its  according  to  the  nature  oi  his  case,  without  paying 
what  Cases,  f^j.  i\^q  sealing  or  writing  the  same ;  and  the  justices  shall 
assign  him  counsel  and  attornies,  who,  together  with  the 
officers  of  the  court,  shall  act  gratis  {a).  The  party  applying 
must  swear  that  he  is  not  worth  5^.,  excepting  his  wearing 
aj)i)arel,  and  the  matter  in  question  in  the  cause  (/>»).  It  is 
discretionary  with  the  court  or  chief  justice  to  grant  the 
indulgence  of  suing  thus  in  forma  pauperis.  They  will  not 
grant  it  in  any  vexatious  action.  And  it  will  not  be  granted 
in  a  second  ejectment,  where  the  costs  of  a  prior  ejectment 
for  the  same  cause  are  unpaid  (c). 

It  is  confined  to  plaintiffs,  and  cannot  he  granted  to  a 
defendant  in  a  civil  action  in  a  court  of  law(<Z).  A  person 
may  be  admitted  to  sue  in  forma  pauperis  by  prochein  amy^ 
and  the  application  for  this  purpose  may  form  the  subject  of 
one  motion (e). 


When  ad- 
mitted. 


How  admit- 
ted. 


When  admitted r\  It  has  been  the  practice  to  grant  the  order 
for  admission  to  sue  in  forma  pauperis  either  at  the  com- 
mencement of  the  suit,  or  at  any  subsequent  period  of  it  (/). 
But  the  Court  of  Exchequer,  in  a  recent  case,  held  that  such 
an  order,  made  after  the  commencement  of  the  suit,  was 
irregular;  and  that  the  plaintiff  should  either  submit  to  be 
dispaupered,  or  find  security  for  costs (^).  The  point,  how- 
ever, can  hardly  be  considered  as  finally  settled. 

How  admitted.']  The  party  may  be  admitted,  either  upon 
motion  in  court  (A),  or  (which  is  the  mode  usually  adopted) 
upon  petition  to  the  chief  justice  or  chief  baron  of  the  court  (^i). 
Write  an  affidavit  to  the  effect  above  mentioned,  on  plain  paper  {i)y 
and  have  it  sworn  hp  the  pauper^  before  a  judge  or  commissioner. 
Write  out  a  petition  also  on  plain  paper,  and  signed  by  the 
pauper,  stating  the  cause  oj  actwn,  and  praying  to  be  admitted 
to  sue  in  forma  pauperis,  and  that  counsel  and  attorney  {naming 
them)  may  be  assigned  to  him(i);  and  at  the  foot  of  it,  geti 
counsel  to  subscribe  his  ojnnion  shortly,  that  the  plaintiff  has] 
good  cause  of  action (i).     Annex  the  ajffidamt  to  the  petition; 


(a)  11  H.  7,  c.  12:  and  see  23  H.  8,  c,  15, 
s.  2. 

(b)  R.  H.,  3  &  4  J.  2,  r.  1,  a  :  Lil.  Pr. 
Reg.  633  :  Tldd,  9th  ed.  98. 

(f)  Goodtitle  v.  Mat/o,  Tidd,  9th  ed.  98: 
see  Weston  v.  Withers,  2  T.  R.511, 

(d)  Anon.,  Barnes,  328:  16  Vin.  Abr. 
259,  pi.  4.  The  Court  of  Exchequer  may, 
in  an  information  on  the  excise  laws,  al- 
low a  party  to  defend  as  pauper.  (See 
Attorney- General  v.  Dummia,  2  C.  &  M. 
393:  4  Tyr.  2»4,  S.  C:  R.  v.  Wright, 
Hard.  211,  253).    So  on  an  indictment  he 


may  be  allowed  to  defend  as  a  pauper, 
(See  R.  V.  Page,  1  Dowl.  507:  R-  v.  Wii- 
kins,  Id.  536). 

(e)  Bryant  V,  Wagner,  7  Dowl.  676. 

(/)  See  Blood  v.  Lee,  3  Wils.  24,  per 
Wilmot,  C.  J.:  Jones  v.  Peers,  1  M'Clel.  & 
Y.  582 :  Morgan  v.  Eastwick,  7  Dowl. 
54.3. 

(g)  Lovewell  v.  Curtis,  5  M.  &  W.  158: 
see  Foss  v.  Racine,  4  M.  &  W.  610 ;  7 
Dowl.  203,  S.  C. 

(h)  SeeR.  H.,3&4  J.  2,  r.  1. 

(i)  See  the  form,  Chit.  Forms,  536. 
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^,a^e  them  to  the  chief  justice^ s  chambers,  and  his  clerk  will  there-   Chap.xih. 

upon  make  out  the  order  {k^;  if  moved  for  in  court,  annex  the 

affidavit  and  opinion  to  the  brief:  and,  afterwards,  draw  up  the 

yule  with  one  of  the  masters.     The  rule  need  not  be  drawn  up  on 

reading  counsel's  certificate,  as  that  instrument  is  onli/  for  the 

Information   of  the  court  {I).     Take  this  rule  or  order  to  the 

afferent  offices  through  which  you  pass  the  proceedings,  in  order 

0  avoid  any  demand  for  fees;  and  annex  a  copy  of  it  to  the 

ieclaration,  {or  to  the  next  proceedings  after  obtaining  the  or- 

ier,  if  after  action),  before  you  deliver  or  file  it.     There  is  a 

•ule  in  the  Exchequer (m)  that  no  person  shall  be  admitted 

n  forma  pauperis,  unless  the  attorney  to  be  assigned,  or  his 

slerk,  attend  a  baron  with  a  petition  for  his  admission,  and 

hat  no  counsel  shall  be  assigned  unless  such  counsel  only 

vho  hath  certified  the  cause  of  such  action  and  petition.     In 

L  recent  case  on  an  application  for  leave  to  sue  in  forma  pau- 

leris,  without  obtaining  the  certificate  of  a  barrister,  it  was 

tated,  that  the  action  intended  to  be  brought  was  a  second 

iction;  that  the  counsel  who  signed  upon  the  former  occasion 

vas  out  of  town,  and  that  the  applicant  apprehended  counsel 

vould  be  unwilling  to  sign  his  certificate :  the  court  refused 

he  application,  thinking  it  prematurely  made(w). 

Effect  of  Admission. ~\  The  order  for  admission  extends  only  Effect  of  Ad- 
0  the  particular  cause  in  which  it  is  granted  (o) ;    and,  if  "^^^^^""• 
granted   pendente   lite,   it  has,   in  general,   no   retrospective 
iFect(jt?). 

After  admission  to  sue  in  forma  pauperis,  the  plaintiff  shall  No  Fees,  he., 
te  at  liberty  to  carry  on  all  the  proceedings  without  paying  pauper^  ^^ 
ees  to  the  officers  of  the  court,  or  to  his  counsel  or  attorney. 
3ut,  if  he  afterwards  have  judgment  in  the  action  for  more 
han  61.,  the  counsel,  attorney,  and  officers  are,  it  seems, 
ntitled  to  their  fees,  at  least  to  such  fees  as  shall  be  allowed 
►y  the  master  in  taxing  the  costs  ( 5-);  for,  although  they 
)erform  their  several  duties  for  the  pauper  gratuitously,  his 
adversary  should  not  be  allowed  to  derive  any  advantage  or 
)enefit  from  that  circumstance. 

A  pauper  is  entitled  to  costs  in  all  cases  in  which  other  Costs  as 
)laintiffs  are  entitled  to  them;  but  in  no  case  (except  where  ffndantP^ 
le  omits  to  proceed  to  trial  pursuant  to  notice,  or  an  under- 
aking,  as  noticed  infra)  is  he  obliged  to  pay  costs  to  the 
lefendant(r).  And  a  pauper  is  entitled  to  his  costs  from  the 
lommencement  of  the  action,  although  admitted  to  sue  in 
hat  character  in  the  progress  of  it;  and,  therefore,  the  defend- 
ant cannot  stay  proceedings  on  payment  of  the  debt  only  (5). 
Phe  defendant  is  not  even  entitled  to  have  costs  of  issues,  on 

(k)  See  the  form,  Chit.  Forms,  537.  pauper  obtain  a  verdict  for  more  than  5/. 

(I)  Bryant  v.  Wagner,  7  Dowl.  676.  the  officers  should  be  paid  their  court  fees, 

(m)  R.  E.,  3  G.  1.  and  for  passing  the   record,   &c.  ;    but 

(n)  Stockdale  y.  Hansard,  \J  wrist,  355.  Parke,  B.,  in   Gougenheim    v.    Lane,    (4 

(o)  Lib.  Pr.  Reg  633:  and  see  Gibson  v.  Dowl.  482),  expressed  a  doubt  whether 

i'Carty,  Hardw.  311.  they  were  so  entitled,  though  51,  were  re- 

(p)  Jfmes  V.  Peers,  1  M'Clel.  &  Y.  282;  covered. 

mere  through  the  laches  of  the  defendant  (>•)  See  23  H.   8,   c.  15,  s.  2  :   Rice  v. 

t  obtained    a   retrospective  effect.    (See  Brown,   1  B.  &  P.  30 ;  Blood   v.  Lee,  3 

Jfoorf  v.  Lee,  3  Wils.  24).  Wils.  24. 

(q)  In  James  v.  Harris,  7  C,  &  P.  257,  it  {s)  Morgan  v.  Eastwicfc,  7  Dowl.  543. 

'as  ruled  by  Williams,  J.,  that  if  the 
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Book  hi.    wliicli  lie  or  Ills  co-defendant  succeeds,  set  off  or  deducted 

'>•*'■  "•_  from  tlie  plaintill's  costs^^. 

Costs  between      It  may  be  ad<lcd,  that  if  a  jjaujier  be  admitted  to  defend  a 

cueat!*^*'"^    suit  in   Chancery  in  forma  prnqycris,  his  .solicitor  can  only 

recover  of  him  money  actually  paid  out  of  pocket  for  the 

defence  of  the  8uit(M). 

Proceedings        Proceedings  in  the  Cause.']  The  proceedings  in  the  cause  are 
m  t  e  Cause.   ^^  same  as  in  ordinary  cases. 

In  what  Cases  In  what  Cases  dispauper ed or  compelled  to  pay  Costs .]  Though 
orcomp^Ueci  ^'^  ordcr  has  been  made  for  admitting  a  j)arty  to  sue  in  forrnd 
to  pay  Costs,  pauperis^  yet,  if  it  appear  that  the  plaintiff  has  no  merito- 
rious cause  of  action,  or  that  he  has  acted  vexatiously  or  im- 
properly in  the  conduct  of  the  suit,  the  court  will  discharge 
the  order,  though  a  judge's  order  for  that  purpose  must  be 
made  a  rule  of  court  before  the  court  will  entertain  a  motiou 
to  discharge  it(^).  Also,  hy  23  //.  8,  c.  15,  s.  2,  the  pauper 
shall  not  pay  costs,  but  shall  suffer  such  other  punishment  as 
the  court  shall  deem  reasonal)le.  The  only  punishment,  how- 
ever, which  the  court  ever  inflict,  and  this  only  in  cases  wherQ 
the  pauper  has  been  guilty  of  very  gross  laches  or  other  mis- 
behaviour(y),  is  to  dispauper  him;  and,  when  thus  dispau- 
pered, he  is  not  liable  for  costs  previously  incurred (^r).  In 
a  case  where  a  pauper  gave  notice  of  trial,  and  on  the  second 
day  of  the  assizes  withdrew  his  record,  on  the  ground  of  its  re- 
quiring amendment,  the  court  dispaupered  him(«).  A  plain-i 
tiff"  cannot  be  dispaupered  after  judgment  as  in  case  of  a  non- 
suit, because  the  action  is  then  at  an  end(i^). 

Also,  by  the  R.  H.,  2  W.  4,  r.  10,  "  where  a  pauper  omits  to 
proceed  to  trial,  pursuant  to  notice  or  an  undertaking,  he  may 
be  called  upon  by  a  rule  to  shew  cause  why  he  should  not  pay 
costs,  though  he  has  not  been  dispaupered."  And  where  the 
pauper  withdrew  his  record  because  he  was  not  prepared  with 
a  necessary  document  at  the  assizes,  the  court  compelled  him 
to  pay  the  costs  of  the  day(c).  And  the  court  have  stayed 
proceedings  in  a  second  action  by  a  pauper,  until  the  costs  of 
a  nonsuit  in  a  former  action  for  the  same  cause  were  paid(r7); 
though  there  are  instances  in  which  they  have  refused  even 
this(e). 


{t)  Gougenheim  v.  Lane,  4  Dowl.  482, 
and  the  eases  in  the  note  :  Foss  v.  Racine, 
4M.  &  VV.  610;  7  Dowl.  203,  S.  C. 

(m)  Phillips  V.  Baker,  1  C.  &  P.  5.33. 

[x)  Halves  v.  Johnson,  1  Y.  &  J.  10. 

(y)  See  Winter  v.  Slow,  2  Str.  878,  983: 
Doe  Leupingwell  v.  Trussell,  6  East, 
oO.i:  and  see  Anon.,  2  Salk.  507:  Ancell  v. 
Sloman,  8  Mod.  344.  It  has  been  said 
that  if  a  pauper  be  nonsuit,  he  shall  pay 
costs  or  be  whipped,  but  this  punishment 
does  not  appear  to  have  been  ever  in- 
flicted.   (Tidd,  9th  ed.  98:   Munford    v. 


Salk.  506: 


Mun- 


Pait,  1  Sid.   261  :    Anon. 
Anon.,  7  Mod.  114). 

(£)  Sloman  v.  Aynel,  Fortesc.  320: 
ford  V.  Pait,  1  Sid.  261. 

(a)  Facer  v.  French,  5  Dowl.  554. 

(6)  Jenkins  v.  Hyde,  6  M.  &  Sel,  228. 

(c)  Doe    Lindsay  v.  Edwards,  2  DowL'- 
471 :  and  see  Facer  v.  French,  5  Id.  554. 

(d)  Weston  v.  Withers,  2  T.  R.  511:  see' 
Goodtitle  v.  Mayo,  Tidd,  98. 

(e)  Brittain  v.  Greenville,  2  Str.  1121t' 
Winter  v.  Slow,  Id.  878:  and  see  Butler  v. 
Inneys,  Id.  891:  Blood  v.  Lee,  3  Wils.  24 
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CHAPTER  XIV. 

ROCEEDINGS  AGAINST  TRADERS   SUBJECT  TO  THE  BANKRUPT  LAWS. 

SINCE  the  abolition  of  arrest  on  mesne  process  by  thel  S^2  V. 


CHAF.  XIV, 

Trader,  how 
to 


110,  the  committal  of  an  act  of  bankruptcy  by  lying  in  prison  compelled 
n  arrest  for  twenty-one  days  can  seldom  occur  and  apparently  pay,  or  secure 
J  a  substitute  for  that  mode  of  making  a  debtor  bankrupt  the  eome  bank- 
th  section  of  the  act  enacts,  "that  if  any  single  creditor  (/")  or  rupt. 
ly  two  or  more  creditors  being  partners,  whose  debt  shall 
nount  to  100/.  or  upwards,  or  any  two  creditors  whose  debts 
lall  amount  to  150/.  or  upwards,  or  any  three  or  more  creditors 
hose  debts  shall  amount  to  200/.  or  upwards,  of  any  trader 
itliin  the  meaning  of  the  laws  now  in  force  respecting  bank- 
ipts,  shall  file  an  affidavit  or  affidavits  in  her  majesty's  courts 
'bankruptcy  that  such  debt  or  debts  is  or  are  justly  due  to 
im  or  them  respectively,  and  that  such  debtor,  as  he  or  they 
3rily  believe,  is  such  trader  as  aforesaid,  and  shall  cause  him 
»  be  served  2)ersonally  with  a  copy  of  such  affidavit  or  affida- 
ts,  and  with  a  notice  in  writing  requiring  immediate  i^ay- 
ent  of  such  debt  or  debts;  and  if  such   trader  shall  not, 
ithin  twenty-one  days  after  personal  service  of  such  affidavit 
•  affidavits  and  notice,  pay  such  debt  or  debts,  or  secure  or 
>mpound  for  the  same  to  the  satisfaction  of  such  creditor  or 
■editors,  or  enter  into  a  bond,  in  such  sum  and  with  such  two 
ifficient  sureties  as  a  commissioner  of  the  Court  of  Bankruptcy 
tail  approve  of  to  pay  such  sum  or  sums  as  shall  be  recovered 
L  any  action  or  actions  which  shall  have  been  brought  or  shall 
lereafter  be  brought  for  the  recovery  of  the  same,  together 
ith  such  costs  as  shall  be  given  in  the  same,  or  to  render 
imself  to  the  custody  of  the  gaoler  of  the  court  in  which  such 
!tion  shall  have  been  or  may  be  brought  according  to  the 
ractice  of  such  court,  or  within  such  time  and  in  such  man- 
ir  as  the  said  court  or  any  judge  thereof  shall  direct,  after 
idgment  shall  have  been  recovered  in  such  action,  every  such 
ader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
1  the  twenty-second  day  after  service  of  such  affidavit  or 
fidavits  and  notice,  provided  a  fiat  in  bankruj^tcy  shall  issue 
gainst  such  trader  within  two  calendar  months  from  the  filing 
;"  such  affidavit  or  affidavits,  but  not  otherwise." 
The  affidavit  under  this  act  must  be  made  by  the  creditor,  Form  ot 
id  the   affidavit  of  any  one  on  his  behalf  would  not  suffice.  ^   '^^^it- 
i  may  be  made  by  a  public  officer  of  a  joint-stock  banking 
mipany.     It  need  not  be  intitled  in  any  court.     It  may  be 
vorn  before  a  master  extraordinary  in  Chancery,  and  filed  in 
le  register's  office  of  the  Court  of  Bankruptcy  ((g*). 
It  has  been  held  that  a  defendant  who  has  entered  into  the  ^^"^^^3^1  ia 
curity  required  by  the  above  section  is  in  the  same  situation  Discharge  of 
!  if  he  were  at  large  on  bail,  and  may  render  even  before  ^^^^• 
idgment  according  to  the  practice  in  case  of  a  defendant  on 
iil(/0. 

[f)  See  the  form  of   affidavit,    Chit.        {h)  Owston  v.  Coates,   Q.  B.  E.,  1839; 
)rms,  538;  and  of  notice.  Id.  .3  Jurist,  433. 

g)  See  Ex  parte  Hall,  3  Deac.  Rep.  405. 
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BOOK  IV. 


PART   I. 

PROCEEDINGS  INCIDENTAL  AND   COLLATERAL 
TO  THE  ACTION. 


CHAPTER  I. 

ENTRY    OF   PROCESS   ON    ROLL   TO   SAVE    THE   STATUTE   OF 
LIMITATIONS. 

Book  iv.       THE  2  W.  4,  c.  39,  s.  10,  enacts,  "  that  every  writ  of  sum- 
Part  I.      jnons  an^  capias{a)  may  be  continued  hj  alias  and  pluries,  as  the 


statute  2  w.  case  mav  require,  if  any  defendant  therein  named  may  not 
and  Decis'ions  liave  been  arrested  thereon,  or  served  therewith  ;  provided 
as  to.  that  no  first  writ  shall  be  available  to  prevent  the  operation  of 

any  statute,  whereby  the  time  for  the  commencement  of  the 
action  may  be  limited,  unless  the  defendant  shall  be  arrested 
thereon  or  served  therewith,  or  proceedings  to  or  towards  out- 
lawry shall  be  had  thereupon,  or  unless  such  writ,  and  every 
writ  (if  any)  issued  in  continuation  of  a  preceding  writ,  shall 
be  returned  non  est  inventus,  and  entered  of  record  within  one 
calendar  month  next  after  the  expiration  thereof,  including 
the  day  of  such  expiration ;  and  unless  every  writ  issued  in 
continuation  of  a  preceding  wi'it  shall  be  issued  within  one 
such  calendar  month  after  the  expiration  of  the  preceding 
writ,  and  shall  contain  a  memorandum  indorsed  thereon,  or 
subscribed  thereto,  specifying  the  day  of  the  date  of  the  first 
writ;  such  (6)  return  to  be  made,  in  bailable  process,  by  the 
sheriff  or  other  officer  to  whom  the  writ  shall  be  directed,  or 
his  successor  in  office ;  and  in  process  not  bailable,  by  the 
plaintiff  or  his  attorney  suing  out  the  same,  as  the  case  may 
be."  This  enactment  materially  alters  the  former  practice, 
under  which  it  was  not  necessary  to  enter  any  continuances  of 
the  second  or  subsequent  writs  until  the  plaintiff  replied  to 
the  plea  of  the  Statute  of  Limitations (c).     And  if  the  plaintiff 

(a)  Since  1  st  October,  1838,  all  personal  tion  "and"  is  erroneously  inserted, 
actions  in  the  superior  courts  of  law  must        (c)  See  Harris  v.  Woolford,  6  T.  R.  617! 

be  commenced  by  writ  of  summons.  (1  &  Doe  Mears  v.  Dolman,  7  Id-  618:  Gregory 

2  V.  c.  110,  s.  2).  V.   Hiirrill,    1   Bing.  324;  8  Moore,   189, 

(h)  In  the  printed  copy  of  the  act,  in-  S.  C-   Beardmore  v.  Rattenhury,  5  B  &  : 

stead  of  the  word   "such,"  the  conjunc-  Aid. 452;  I  D.  &  R.  27,  S.  C.  . 
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jclared  within  a  year  after  suing  out  the  first  process  (pro-     c»ap-  '• 
ided  he  had  not  been  nonprossed  before  that  time)  continu- 
ices  were  not  necessary,  and  even  the  first  process  need  not 
ave  been  returned  or  filed ;  though  otherwise  it  must  have 
jen  so(<^).     The  enactment  is   confined  in  its  operation  to 
ises  where  it  is  intended  to  save  the  Statute  of  Limitations : 
id  therefore,   where   a  capias    was  issued  against  two   de- 
indants,  one  of  whom  was  arrested  and   put  in   bail   before 
le  expiration  of  the  four  months  which  the  writ  had  to  run, 
id  the  other  defendant  could  not  be  arrested  during  that 
eriod ;  the  proceedings  were  holden  to  be  regular,  although 
le  first  writ  had  not  been  returned,  nor  any  continuance 
itered  ;  and  the  second  writ  was  not  issued  within  one  ca- 
jndar  month  after  the  first  had  expired  (e).    Where  a  writ 
f  summons  tested  in  time  to  save  the  Statute  of  Limitations 
'■as  re-sealed  in  consequence  of  an  alteration  in  the  description 
f  the  defendant  and  the  county  in  which  he  resided,  and  was 
ot  served  until  after  the  six  years  had  expired,  the  court 
eld,  that  the  re-sealing  did  not  amount  to  a  re-issuing  of  the 
Tit,  and  that  it  was  not  necessary  for  the  plaintiff  to  show 
^hen  the  re-sealing  took  place  (/).    But  a  re-sealed  writ  must, 
;  seems,  be  dated  of  the  day  on  which  it  is  re-sealed  [g).    The 
aurt  will  not  allow  process  to  be  served  at  the  house  of  the 
»ent  of  a  defendant  out  of  the  jurisdiction,  in  order  to  save 
tie  Statute  of  Limitations ;  but  the  plaintiff^"  must  proceed  ac- 
ording  to  the  above  provision ;  namely,  either  to  outlaw  the 
efendant,  or  else  to  get  the  writ  returned  non  est  inventus,  and 
Qtered  of  record  within  one  calendar,  8ic.{h).     It  seems  that, 
Ithough  a  writ  of  summons  has  been  allowed  to  exj)ire,  yet 
[le  plaintiff  may  continue  it  by  alias  and  pluries,  &c.,   by 
jave  of  the  court  or  a  judge(«).     And  a,  pluries  summons  may 
e   thus   taken   out  pending  a  writ  of  distringas  not   acted 
pon(j?). 
If  you  proceed  by  writ  of  summons,  (which,  since  the  act  Practical  Di- 
)r  abolishing  arrest  on  mesne  process  (1^-2  V.  c,  110)  is  the  procSngby 
nly  process  by  which  a  personal  action  can  be  commenced  in  Writ  of  Sum- 
lie  superior  courts,  except  in  proceeding  against  insolvents  ™*'"*' 
nder  the  85th  section  of  that  act)  {Jc\  sue  out  the  writ  against 
\e  defendant  as  in  ordinary  cases  (l),  within  the  time  limited 
or  bringing  the  action.    If  the  defendant  has  not  been  served 
herewith  within  four  calendar  months  from  its  date  inclusive, 
there  is  no  absolute  necessity  for  an}^  attempt  to  serve  him(w)  ), 
heti  t/ou  must,  within  a  calendar  month  after  the  expiration  (n) 
f  the  ivrit,  inclusive  of  the  day  of  such  expiration,  return  on 
he  writ  "non  est  inventus"  (o) ;  and,  within  the  same  time,  get 

1(d)  Worlty  v.  Lee,  2  T.  R.  112  :  Penny  Bing.  N.  C.  279,  S.  C. 

i  Harvey,  3  Id.  123:    Parsons  v.  King,  7  (j)  Id. 

\.  6:  Stanway  v.  Perry,  2  B.  &  P.  157.  {k)  See  Turner  v.  Darnell,  7  Dowl.  346. 

s  to  the  mode  of  saving  the  statute  in  (I)  Ante,  Vol.  1. 112. 

sctment,   see  ante,    732  :    Farrelain    v.  (m)   Williams  v.  Roberts,  3  Dowl.  512;  1 

xackleton,  5  Burr.  2604.  Gale,  56;  1  C,  M,  &  R.  676;  5  Tyr.  421, 

(e)  Nicholson  v.  Rowe  Sf  Leman,  2  C.  &  S.  C. .-  but  without  it  perhaps  the  costs  of 

.  469;  2  Dowl.  296;  4  Tyr.  R.  308,  S.  C.  the  writ  would  not  be  allowed   to    the 

(/)  Braithwaite  v.  Lord  Montford,  2  C.  plaintiff'.  (Id.) 

M.  408;  4  Tyr.  R.  276,  S.  C.  (n)  The  writ  expires  in  four  calendar 

ig)  Knight  V.  Warren,  7  Dowl.  663.  months  after  its  date,  inclusive  of  such 

(fe)  Frith  V.  Lord  Donegal,  2  Dowl.  527.  date. 

(i)  Norman  v.  Winter,  7  Dowl.  304;   5  (o)  See  form,  Chit.  Forms,  539. 
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Hook  IV.    a  roll  from  the  person,  appointed  to  deliver  out  the,  rolls  of  the 
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courts  or  it  mai/  he  had  at  ani/  stationer^ s.    Enf/rosa  the  writ  on  this 
roll,  <ind  also  enter  the  writ  and,  return,  with,  the  award  of  an 
ixViiin  writ  (f  stui/mons  [p).     J  a  making  the  engrossment  yleaije  a 
margin  of  an,  inch  at  least,  and  a  space  at  bottom  to  prevent  t/ie 
writing  being  nibbed  out,  writing  upon  both  sides,  if  necessary, 
Male  out  a  docket-paper  (p).      Take  the  lorit,  roll,  and  dociet" 
paper  to  one  of  the  masters,  and  docket  the  entry,  and  lie  will 
mark  the  writ.     Then,  cari\y  in  the  roll  to  the  treasury  of  the 
court,  and  fie  the  writ  with  the  master.     After  tliis,  and  within 
one  calendar  month  after  the  expiration  of  the  first  writ  of  sum' 
mons,  inclusive  of  the  day  of  such  expiration,  sue  out  an  alias 
writ  of  summons  against  the  defendant,  as  in  ordinary  cases  {q). 
Indorse  on  or  s?d)seribe  to  this  alias  writ,  a  memorandum   sped- 
fying  the  day  of  the  date  of  the  first  writ  (r).     If  the  defeiidant 
has  not  heeu  served  with  this  alias  writ  within  four  calendar 
months  from  its  date  inclusive,  then  you  must,  within  a  calen^ 
dar  month  after  the  expiration  of  the  alias  writ,  inclusive  of  the 
day  of  such  expiration,  return  on  such  writ  "non  est  inventus;" 
and  within  the  same  time,  enter  on  the  roll,  containing  the  entry 
of  the  first  writ,  this  alias  writ  and  return  thereon,  together  with 
the  award  of  a  pluries.     Take  the  draft  of  the  entry  to  one  of 
the  masters,  who  will  make  the  entry  on  the  roll ;  pay  him  for  the 
entry.     File  the  writ  with  him.     After  this,  and  within  one 
calendar  month  after  the  expiration  of  the  alias  writ  of  summons, 
inclusive  of  the  day  of  such  expiration,  sue  out  a  ])luries  writ  of 
summons  against  the  defendant,  as  in  ordinary  cases  {s).     In-' 
dorse  on,  or  subscribe  to  this  pluries  writ  a  memorandum  speci- 
fying the  day  of  the  date  of  the  first  writ.     If  the  defendant  has 
not  heen  served  with  this  pluries  writ  within  four  calendar 
months  from  its  date  inclusive,  then  you  must,  within  a  calendar 
month  after  the  expiration  of  the  pluries  writ,  inclusive  of  the 
day  of  such  expiration,  return  on  such  writ  "  non  est  inventus;" 
and  loithin  the  same  time,  enter  on  the  roll,  containing  the  entry 
of  the  first  writ,  this  pluries  writ  and  return  thereon,  together 
with  the  award  of  a  pluries  {f).     Take  the  draft  of  the  entry  to 
one  of  the  masters,  who  will  make  the  entry  on  the  roll ;  pay  him 
for  the  entry.     File  the  pluries  ivrit  with  the  master.     After 
this,  proceed  by  other  pluries  writs  of  summons,  and  get  them 
issued,  returned,  and  filed  in  the  same  manner,  until  the  de- 
fendant has  been  served  therewith,  or  until  you  ha/ve  obtained  his 
appearance  under  a  tvrit  of  distringas,  or  have  outlawed  him. 
It  would  seem,  that  the  writ  issued  in  the  continuation  of  a 
preceding  writ,  must  not  he  issued  until  the  preceding  writ  be 
returned  and  filed ;  for  no  writ  can  be  continued  unless  it  be 
first  returned  and  filed,  the  court,  until  that  time,  having  no 
conusance  of  the  action,  so  as  to  enable  them  to  award  an 
alias,  ike.  (ti).     Care  must  be  taken  that  the  writ  upon  Avhicli 
the  defendant  is  ultimately  brought  before  the  court,  be  of  the 
same  species  with  that  originally  sued  out  and  entered  on  the 
roll,  as  above  mentioned,  and  that  the  continuances  correspoi 

(q)  See  form.  Chit.  Forms,  540.  193:  fVeldfn  v.  Greg,   1  Tidd,  60:    Vin- 

(q)  Antn,  II7.  cent's  case,  Comb.  346:   Attuood  v.  Burr, 

(r)  See  form,  Chit.  Forms,  540.  7  Mod.  5:  and  in  Norman  v.  Winter,  ? 

(5)  Ante,  117.  Dowl.  304;  5  Bing,  N.  C.  279,  S.  C,  where 

{t)  See  the  form.  Chit.  Forms,  540  the  question  was  raised,  but  not  adjudi- 

(m)  See  Gregory  v.  Des  Anges,  5  Dowl.  cated  upon. 
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nth.  both.  If  the  first  writ  be  a  summons,  all  the  continued  Chap.  i. 
k^rits  issued  must,  it  seems,  be  also  alias  or  pluries  writs  of 
ummons,  and  not  writs  of  capias,  and  so  vice  versa  {x).  We 
lave  seen  {ante.  Vol.  I.  399)  that  continuances  of  mesne 
I'ocess,  and  of  writs  of  execution,  differ  materially  in  this 
espect.  A  distringas,  with  a  view  to  outlawry,  may,  how- 
ver,  issue  in  continuation  of  writs  of  summons,  alias,  ike, 
reviously  sued  out  to  save  the  Statute  of  Limitations  (?/).  The 
ourt  may,  it  seems,  allow  an  amendment  of  the  continuances 
ntered  (2;),  but  not,  it  seems,  of  the  writ  itself  («).  The  ex- 
ense  of  such  of  the  writs  as  are  unnecessarily  issued  will  not 
e  allowed  to  the  plaintiff  (6). 

If  you  proceed  by  writ  of  capias,  issued  before  the  1  c^'  2  V.  Astoproceed- 
.110,  took  effect,    [1st   Oct.  1889],  nearly  the   sam,e    prac- ^J^fder  2  \v.%' 
\cal  observations  above  made,  as  to  proceeding  by  writ  of  sum-  c  39. 
ions,  will  be  applicable,  except  that  you  taJce  the  writs  0/ capias 
)  the  sheriff^ s  o'ffice,  and  get  him  or  his  successor  in  office  to 
eturn    "non  est  inventus"  (c).     It  would   seem,  that   if  a 
ipias  issued  before  the  act  expires,  after  its  commencement, 
tie  proceedings  may  and  should  be  continued  by  an  alias 
ipias.     All  personal  actions  commenced  since  that  statute, 
'hether  to  save  the  Statute  of  Limitations,  or  otherwise,  must 
e  by  writ  of  summons  (<i):  except,  indeed,  in  case  of  pro- 
eeding  against  an  insolvent,  under  the  85th  section  of  the 
&;2  V.c.  110(e). 

If  a  suit  be  commenced  in  an  inferior  court  in  due  time,  in  inferior 
ad  it  be  afterwards  removed  into  one  of  the  superior  courts  ^°^^^' 
y  habeas  corpus,  &c.,  and  the  plaintiff  declare  there  de  novo, 
nd  the  defendant  plead  the  Statute  of  Limitations,  the  plain- 
.ff  may  reply,  and  shew  the  plaint  or  commencement  of  the 
lit  in  the  inferior  court,  and  that  will  be  sufficient  to  avoid 
le  statute  (/). 

{x)  Smith  V.  Bower,  .3  T.  R.  662:  and  of  a  day  certain,  was  formerly  held  suffi- 

e,  as  to  what  writs  were  formerly  consi-  cient   to  save  the  statute.     (Leadbiter  v. 

;red  good  fow^ijmrtwces  of  the  preceding  Markland,   2  Bla.    Rep.    ll.^l  :    and    see 

le,   Beadmore  v*  Rattenbury,  5  B.  tfe  Aid.  Karier  v.    James,  Willes,  255:    Smith  v. 

12;  1  D.  &  R.  27,  S  C-    Page  v.  New-  Bower,  3  T.  R.  662). 
an,  8  B.  &  C.  4H9 ;  2  M.  &  R.  528,  S.  C-         (b)   Williams  v.  Roberts,  3  Dowl.  512. 
Iu7nmer\.  fVoodbume,  4  B.  &  C.  625;  7        (c)  See  forms  of  entries,  &c.,  of  writs 

.  &  R.  25,  S.  C,  and  cases  there  cited:  of  capias,  Chit.  Forms,  542  to  544. 
retich   V.   Mawivood,  2   Dowl.  265.     In        (d]  1  &  2  V,  c.  110,  s.  2. 
T.  Tidd's  work  on   the    Uniformity  of       (e)  See  Tumor  v.  Darnell,  7  Dowl.  346. 
rocessAct,  p.  CO,  there  is  a  form  of  entry        (/)  Tidd,  yth  ed.  27,  28.     It  will  be  ob- 

■  a  distritigas,  as  a  mode  of  continuing  a  servf  d   that  the   Uniformity  of  Process 

fit  of  summons.     (See  Ray  v.  Dow,  b  Act  does  not  extend  to  any  cause  removed 

owl.  310).  into  either  of  ihe  superior  courts  by  writ 

(y)  Ray  V.  Dow,  5  Dowl.  310.  of  pone,  certiorari,  recordari  facias  loque- 

(2)  See  Taylor  v.  Gregory,  2  B.  &  Ad.  taw,  ^afteos  corpus,  or  otherwise.    (2W.4, 

'7>  c.  39,  s.  19:  and  see  Dod  v.  Grant,  6  Nev. 

(a)  See  ante.  Vol.  I.  120.    A  writ  return-  &  M.  70). 
)le  on  a  general  return  day,   instead 
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CHAPTER  II. 

OUTLAWRY. 

Sect.  1 .   Upo7i  Mesne  Process — 926  to  934. 

2.  Upon  Final  Proem-— 934,  935. 

3.  Reversal  of  Outlawry — 935  to  940, 


Sect.  1. 
Outlawry  upon  Mesne  Process. 


What,  and  in  what  Cases,  926. 
Writ  and  Process,  927. 
Exigi  Facias,  Writ  of  Proclama- 
tion, Sfc,  928. 
Appearance,  8fc.,  930. 
The  Judgment  of  Outlawry,  id. 


Capias  Utlagatum,  8fc.,  931. 
Special  Capias  Utlagatum,  ^c, 

932. 
Declaration     after     Outlawry^ 

934. 
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P^»^  ^-  What,  and  in  what  Cases.']  Outlawry  is  a  punishment  in- 

What,  and  in  flicted  by  law,  for  a  contempt  in  avoiding  the  execution  of 
what  Cases,  the  process  of  the  queen's  court :  the  party  outlawed  is  to  be 
imprisoned  if  he  can  be  found ;  he  forfeits  to  the  crown  (a) 
his  personal  chattels  presently,  and  his  real  chattels  and  the 
profits  of  his  lands  immediately  upon  office  found;  and  he 
is  incapacitated  from  suing  in  his  own  right,  from  serving  on 
juries,  &c.,  from  appearing  in  court  for  any  other  purpose  than 
either  to  reverse  his  outlawry  (6),  or  to  protect  himself  from  a 
wrongful  action  or  proceeding  (c),  or  to  obtain  his  discharge 
under  the  Insolvent  Debtors'  Act  (c?),  or  as  a  witness  {e),  for 
which  purpose  his  competency  is  not  destroyed.  But,  by 
outlawry  in  personal  actions,  the  party  does  not  forfeit  any 
freehold  lands,  nor  a  rent-charge  for  life,  nor  arrears  which 
accrue  for  the  rent  during  his  life ;  nor  are  copyholds  liable  to 
be  sezied  (/).  Indeed,  in  civil  actions,  outlawry  is  rather  in 
the  nature  of  process  to  compel  the  defendant  to  submit  to 
the  jurisdiction  of  the  court:  if  outlawed  upon  mesne  pro- 
cess, he  may,  upon  putting  in  and  perfecting  bail,  or  entering 
an  appearance,  reverse  the  outlawry  as  of  course;  if  uponiji 
final  process,  he  may  reverse  the  outlawry,  upon  payment  on 
the  debt  and  costs. 


(a)  See  Rex  v.  Cooke,  1  M'CIel.  &Y. 
196:  Tisdall  v.  Bennett,  1  Jones,  Rep. 
Exch.  Ir.  492. 

(b)  Aldridge  v.  Buller,  2  M.  &  W.  412; 
5  Dowl.  733,  S.  C:  in  which  it  was  held, 
that  he  cannot  sue  out  a  habecis  corpus  ad 
satisfaciendum  in  order  to  charge  a  plain- 
tiffin  execution,  against  whom  he  has  ob- 
tained judgment  as  in  case  of  a  nonsuit; 


although  his  outlawry  was  at  the  suit  of  a 
different  plaintiff. 

(c)  Hall   V.    Hawkins,     Rolls   Court, 
1839,  per  Parke,  B.,  2  M.  &  W.  412. 

(d)  R.  V.  Insolvent  Court,  3  Nev.  &  P. 
543. 

(e)  See  Co.  Lit.  6.  b. 

(/)  Com.  Dig.  Utlagary,  D.  3. 
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Outlawry  upon  Mesne  Process.  ^-^ 

Outlawry  may  be  adopted  against  men  above   the  age  of    Sf^fc^  i' 
welve  years (^),  and  against  woman  of  any  age;  in  which 


itter  case,  the  defendant  is  said  to  be  "  waived, "  not  out- Who  may  be 
I  wed  (h).     In  an  action  against  husband  and  wife,  the  hus- 
and  may  be  outlawed,  and  the  wife  waived  (^). 

Writ  and  Process.']  Formerly,  the  action  must  have  been  Writ  and 
)mmenced  by  original  writ,  otherwise  process  of  outlawry  PJ^ocess. 
ould  not  lie,  either  upon  mesne  or  final  process (^).  But  by 
le  2  W.  4,  c.  89,  the  action  must  (before  the  IS^'2  V.  c.  110) 
ave  been  commenced  either  by  writ  of  capias,  under  the  2  W. 
,  c.  39,  or  writ  o^ summons  and  distringas  thereon ;  and  sect.  5  of 
lat  act  enacts,  "  that  upon  the  return  of  wow  est  inventus  {I), 
5  to  any  defendant  against  whom  such  writ  of  capias  shall 
ave  been  issued,  and  also  upon  the  return  of  non  est  inventus 
id  nulla  bona,  as  to  any  defendant  against  whom  such  writ 
i"  distringas,  as  hereinbefore  mentioned,  shall  have  issued, 
ivhether  such  writ  of  capias  or  distringas  shall  have  issued 
j^ainst  such  defendant  only,  or  against  such  defendant  and 
ly  other  person  or  persons),  it  shall  be  lawful,  until  other- 
Ise  provided  for,  to  jjroceed  to  outlaw  or  waive  such  defend- 
it  by  writ  of  exigi  facias  and  proclamation,  and  otherwise, 
I  such  and  the  same  manner  as  may  now  be  lawfully  done 
pon  the  return  of  non  est  inventus  to  a  pluries  writ  of  capias 
i  respondendum,  issued  after  an  original  writ.  Provided  al- 
ays,  that  every  such  writ  of  exigent*  proclamation,  and  Sic. 
;her  writ  subsequent  to  the  writ  of  capias  or  distringas,  shall 
3  made  returnable  on  a  day  certain  in  term ;  and  every  such  first 
rit  of  exigent  and  proclamation  shall  bear  teste  on  the  day  of 
le  return  of  the  writ  of  capias  or  distringas,  whether  such  writ 
I  returned  in  term  or  in  vacation ;  and  every  subsequent  writ 
\  exigent  and  proclamation  shall  bear  teste  on  the  day  of  the 
iturn  of  the  next  preceding  writ ;  and  no  such  writ  of  capias 
'  distringas  shall  be  sufficient  for  the  purpose  of  outlawry  or 
aiver,  if  the  same  be  returned  within  less  than  fifteen  days 
■ter  the  delivery  thereof  to  the  sheriff"  or  other  officer  to 
hom  the  same  shall  be  directed. "  Also,  by  section  6  of  the 
ime  act,  outlawry  or  waiver  may  be  obtained  on  final  pro- 
!ss  in  an  action  commenced  by  capias  or  summons.  Now, 
owever,  since  the  1  &;  2  V.  c.  110,  s.  2,  every  personal  action 
lUst  be  commenced  by  writ  of  summons,  and  consequently 
le  provisions  as  to  outlawry  on  writ  of  capias,  apply  only 
>  actions  commenced  before  the  1st  October,  1838,  when  that 
li  came  into  force. 

As  all  personal  actions  in  the  superior  courts  of  law  must 
Dw  be  commenced  by  writ  of  summons(m),  except  in  the 
ise  of  insolvents  arrested  or  detained  under  the  1  S^  2  V. 
[  110,  s.  85,  in  which  it  is  very  improbable  that  the  plaintiff" 

g)  Co.  Lit.  128.  a.  Gregort/  v.   Des  Anges,  5   Dowl.   193  ;    3 

h)  Id.  122.  b.  Bing.  N.  C.  85).     It  is  no  objection  that 

i)    See    Tidd's    Supplement,   63,  and  the  writ  of  capias  appears  to  have  been 

es  and  practice  there  noticed.  returned  non  est  inventus  before  the  four 

k)  Crew  v.  Bails,  1  Leon.  329:   see  Ed-  months  expired,  it  being  so  done  by  order 

fds  V.  Carter,  1  Str.  473:  Gent  v.  Abbott,  of  a  judge,  which  need  not  be  noticed  on 

'aunt.  187.  the  writ.  (Lewis  v.  Davison,  1  C,   M.  & 

!)  Such  a  return  must  be  made  pre-  R.  ()55,  658;  3  Dowl.  272,  274,  S.  C.) 

usJy  to  issuing  the  exigi  facias.    (See  (m)  1  &  2  V.  c.  110,  s.  2. 
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Outlaw?'!/  vpon  Mesne  Process. 

should  l)c  in  a  .sitiuition  to  proceed  to  outlawry,  or  would 
do  so  it"  he  could (?/),  aud  as  the  arrest  uuder  the  I  S^  2  F. 
c.  110,  s.  3,  is  merely  collateral  to  the  action,  the  mode  of  pro- 
ceeding^ to  outlawry,  on  mesne  ])rocess  is  hy  summons  and  dif- 
trhtpaSy  as  follows :  viz. — [*iu',parc  and  sue  out  a  writ  of.sumnifmSf 
as  ill-  ordiiiarj/  cases,  and  in  the  manner  pointed  out  ante,  /^o/.  /. 
1 1 2.  You  must  afterwards  obtain  an  order  oftJte  court  or  of  a  judge, 
for  a  tf?n^  o/ distrinu:as,  as  directed  ante.  Vol.  I.  120;  and  if 
leave  to  issue  it  be  granted,  issue  it  accordingly,  in  the  form,  and 
according  to  the  practice,  as  directed  nuti':.  Vol.  I.  128.  After 
suing  out  a  distringas,  with  a  notice  that  the  ohject  of  it  is  to 
compel  an  a])j)earance,  the  plaintiff  caimot  treat  it  as  a  ])i'e- 
liminary  to  outlawry  (o).  The  distringas  should  he  directed 
to  the  sherifi'  of  the  county  in  which  you  intend  that  the  de- 
fendant should  he  outlawed.  In  London  the  defendant  may  he 
exacted  every  fortnight,  in  other  counties  every  month.  It  is 
therefore  usual  to  outlaw  defendants  in  London  for  expedition 
sake.  It  was  held,  that  there  was  no  ohjection  to  the  old  ])ro- 
cess  hy  capias  heing-  issued  into  a  court  different  from  that 
in  which  the  defendant  was  descrihed  as  heing  resident  (/>). 
Tale  the  writ  of  distringas  to  the  sheriff^s  office,  and  leave  it 
there  fifteen  days,  at  least,  before  the  return  day,  and,  at  the  ex- 
piration ifthat  time,  get  him  to  return  it  "  non  est  inventus  and 
nulla  hona.  "  It  is,  it  seems,  questional)le  whether  the  she- 
riff's return  of  non  est  inventus  and  nulla  bona,  to  a  distringas^ 
issued  with  a  view  to  proceedings  to  outlawry,  dispenses  with 
the  necessity  of  leaving  a  copy  of  the  writ  at  the  defendant's 
place  of  abode,  as  required  by  the  3rd  sect,  of  the  2  W.  4, 
c.  39  (^) ;  and  where  a  copy  can  be  so  left,  it  is  best  to  leave 
it.  A  distringas  for  the  jjurpose  of  proceeding  to  outlawry 
may  issue  after  a  writ  of  summons  which  has  been  continued 
by  alias  or  pluries  writs,  sued  out  to  save  the  Statute  of 
Limitations  (r).  Leave  the  writ  and  return  with  one  of  the 
masters,  who  will  make  out  the  exigi  facias  and  writ  of  pro^ 
clamation. 


J 


Exigi  Facias.  Exigi  Facias.  Writ  of  Proclamation,  &^c.~\  The  exigi  fad 
is  a  judicial  writ,  commanding  the  sheriff  to  demand  the  de 
fendant  from  county  court  to  county  court,  until  he  be  out 
lawed  ;  or,  if  he  appear,  then  to  take  and  have  him  before  the 
court  on  a  day  certain  in  term,  to  answer  to  the  plaintiff 
an  action  of  &c.  {s).     It  must  be  tested   on  the  day  of  t 


» 


return  of  the  distringas,  w^hether  in  term  or  vacation  {t). 
must  be  returnable  in  the  same  or  the  following  term,  oa 
a  day  certain,  and  must  have  fifteen  days  at  least  between  the 
teste  and  return  (^^);  and,  if  possible,  you  should  regulate  the 
return  day  so  that  five  hustings  in  London,  or  county  courts 
elsewhere,  may  be  held  between  the  teste  and  return  of  the 
writ,  in  order  to  save  the  expense  of  an  allocatur  exigent;  for 
the  exigent  shall  have  such  a  return  as  that  five  county  courts 


(n)  See  the  observations  in  Vol.  I.  p. 
134,  as  to  proceeding  against  insolvents. 

(o)  Vere  v.  Gowar,  3  Bing.  N.  C.  508;  4 
Scott,  287;  5  Dowl.  494,  S.  C. 

(jo)  Morris  v.  Davies,  4  Dowl.  317;  1  H. 
&  W.  513,  S.  C. 

{q)  Vere  v.  Gowar,  4  Scott,  287. 


(>•)  Reay  v.  Jmde,  2  M.  &  W.  188;  5 
Dowl.  310,  S.  C. 

(«)    See  the  form.   Chit.   Forms,   545> 
546,  and  the  notes  there.  f 

[t)  See  Vete   v.   Gowar,  4   Scott, 
Tidd.  New  Pract.  93. 

(m)  2  W.  4,  c.  39,  s.  5,  ante,  927- 


Outlawry  upon  Mesne  Process,  929 

ly  intervene  between   the  teste  and  return  (x).     The  12th     Chap.  n. 
t.  of  the  2  W.  4,  c.  89,  which  requires  writs  issued  under      ^^^'^-  ^' 
it  act  to  bear  date  on  the  day  on  which  they  issued,  &c., 
i  to  be  indorsed  with  the  name  and  abode  of  the  attorney 

party  suing  out  the  same,  does  not  apply  to  writs  of  exi- 
it  {y)     Get  this  writ  signed  hy  one  of  the  masters^  and  sealed 
the  sealer  of  the  writs.     If  the  defendant  be  imprisoned,  or 
y^ond  sea,  at  the  time  of  the  exigent  awarded,  or  after  the 
te^  and  before  or  at  its  return,  the  court  will  reverse  the 
tlawry  {z).     But  the  court  would  not  reverse  the  outlawry 
;rely  on  the  ground  of  the  defendant  having  constantly  ap- 
ared  in  public  during  the  proceedings  against  him,  unless, 
rhaps,  he  swore  that  he  had  no  notice  of  them  («),  or  that 
B  plaintiff  might  easily  have  found  him,  so  as  to  have  served 
HI  with  process,  and  that  is  not  denied  by  plaintiff  (6). 
The  writ  of  proclamation  recites  the  exigi  facias  y3LTi(\.  requires  writ  of  Pro- 
e  sheriff  to  make  three  proclamations,  in  pursuance  of  stat.  ciamation. 
El.  c.  8,  and  7  W^.  4  c^  1  Vict.  c.  45.  5.  2  (c).     It  should  be 
rected  to  the  sheriff  of  the  county  where  the  defendant  shall 

actually  dwelling  at  the  time  of  the  exigent  awarded  (c?) ; 
lierwise  the  court  will  reverse  the  outlawry  (e)  ;  but  in  prac- 
:e  it  is  usual  to  direct  it  to  the  same  sheriff  the  exigi  facias 
d  other  writs  were  directed  to ;  if  directed  to  a  different  she- 
f,  it  is  called  a  writ  of  '^'^  foreign  proclamation''^  (/).  A  writ 
recting  the  proclamation  to  be  made  at  the  parish  church  is 
fficient,  though  the  31  Eliz.  c.  8,  says  "  nearest  church  or 
apel"(_^).  It  must  be  tested  and  returnable  the  same  as 
e  exigi  facias  {h).  Get  it  signed  by  one  of  the  masters,  and 
%ledhy  the  sealer  of  the  writs.  Unless  this  writ  be  regularly 
ed  out  and  returned  (?)  according  to  the  directions  of  the 
atute,  the  outlawry  will  be  void,  and  may  be  reversed  {¥). 

Take  these  writs  to  the  officers  of  the  sheriffs,  to  whom  they  are  Howexe- 
rected,  respectively,  and  they  will  be  executed.  The  exigi  facias  is  '^^  ^  ' 
:ecuted,  by  exacting  the  defendant  at  five  successive  county 
urts,  or  in  London  at  five  successive  hustings,  unless  before 
.at  time  the  defendant  appear  or  put  in  bail,  &c. ;  and  the  writ 
ust  be  actually  in  the  sheriff's  possession  at  the  time  the  de- 
ndantis  demanded  (^).  The  writ  of  proclamation  is  executed 
f  making  three  proclamations;  one  in  the  county  court  or 
istings ;  one  at  the  general  quarter  sessions ;  and  one  other 
'  these  proclamations  to  be  made  one  month  at  least  before 
le  quinto  exactus,  on  a  Sunday,  immediately  after  divine 
rvice  and  sermon,  at  or  near  the  usual  door  of  the  nearest 
lurch  or  chapel  of  the  town  or  parish  where  the  defendant 
as  dwelling  {m)  at  the  time  of  the  awarding  of  the  exi- 
Wit  {n) ;  or  by  affixing  a  written  or  printed  or  partly  written 

(.r)  Com,  Dig.,  Pleader,  2  W.  4  (/«)  31  El.  c.  3,  s.  1:  2  W.  4,  c.  39,  s.  5, 

[y)  Lewis  v.  Davison,  3  Dowl.  272;    4  ante,  927. 

oo.  &  P  ,  523.  (j)  See  form  of  return.  Chit.  Forms, 

2)  Post,  935.  531. 

o)  Johnson  v.  Driver,  1  Dowl  127.  {k)  31  El.  e.  3,  s.  1 :  see  Rex  v.  Yandell, 

b)  See  James  v.    Jenkins,    9    Moore,  4  T.  R.  521 :   Volet  v.  Waters,  3  D.  &  R. 
):    Eiscop.  V.  Kennedy,  2  Wils.127.  55:  Rayer  v.  Cook,  5  Id.  302;   3  B.  &  C. 

c)  See  the  form.  Chit.  Forms,  547.  529,  S  C, 

d)  31  I  1.  c.  3,  s.  1.  (I)  Volet  v.  Waters,  3  D.  &  R.55:  post, 

e)  Rayer  v.  Cooke,  3  B.  &  C.  529;  5  D.  930. 

Fl.  302,  S.  C.  (m)  See  Lewis  v.  Davison,  3  Dowl.  272  ; 

/)  See  the  form,  Chit.  Forms,  547-  4  M00.&  P.  523. 

g')  Lewis  V.  Davifon,  3  Dowl.  272  ;    1  (n)  31  El.  c.  3,  s.  1. 
M.  &  R.  655,  &.  C;  4  Moo.  &  P.  523. 
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Book  iv.    and  ])avtly  ])iint('(I  notice  of  sncli  ))i-ocluni;ition  on  or  near  to 
i»AKT  I,      ^Y\ii  doors  ot  all   the  churches  and  chapels  within  such  town 


or    parish,    previously   to  tlie  connnencement  of  divine  ser- 
vice {()).     Where  one  month  had  not  elapsed  ])eween  the  pro- 
clamation at  the  chundi  door  and  the  qiiinto  exactuSy  the  ccniii; 
revei-sed  the  outlawry  {j>). 
Allocatur  If  you  find  hy  the  sheriff's  return  (y)  to  the  writ  o^  exigent 

iotigent.         ^jj.j^^  there  have  not  been  five  county  courts  or  liustinj^s  hetween 
the  teste  and  return  of  it,  sue  out  with  one  of  the  masters  another 
ivrit,  called  an  "  allocatur  exigent"  (r),  and  leave  it  with  the 
sheriffs  as  above  directed,  who  will  thereupon  exact  the  defendant 
at  the  next  and  subsequent  counts/  courts  or  hustings,  so  as  to 
make  the  number  of  county  courts  or  hustings  at  which  the  defen- 
dant has  been  demanded  upon  both  writs,  five.     If  upon  this 
writ  the  defendant  be  not  demanded  the  requisite  numl)er  of 
times,  you  may  sue  out  another  writ  of  allocatur  exigent,  and 
have  it  executed  in  the  same  manner. 
Exigent  must      The  defendant  must  be  exacted  upon  these  several  writs,  at 
at  five^s^uc^     five  successive  county  courts  or  hustings ;  for  if  any  county  court 
cessiveCourts.  or  liusting  have  intervened,  the  several  writs  of  exigent  &c., 
already  executed  are  without  effect,  and  you  must  sue  out  an 
exigi  facias  and  writ  of  proclamation  de  novo{s). 

Appearance,        Appearance,  S^c.']  If,  before  the  return  of  the  exigent,  the 
^^'  defendant  wish  to  appear  voluntarily,  then,  let  him  enter  an 

appearance  with  one  of  the  masters  of  the  term  in  which  the 
exigent  issued,  as  directed  Vol.  I.  121  {t),  who  will  thereupon 
make  out  a  supersedeas  ;  or  you  may  make  out  a  supersedeas 
yourself{u),  upon  getting  a  note  of  particulars  of  the  exigent 
from  the  master,  and  get  him  to  sign  it.  Get  it  sealed  by  the 
sealer  of  the  writs.  Leave  it  at  the  sherifTs  office  before  the 
return  of  the  exigent,  and  he  will  thereupon  cease  to  execute  the 
latter  writ,  and  make  a  return  to  it  accordingly  {x).  The  suing 
out  of  the  supersedeas  is,  it  seems,  deemed  equivalent  to 
entering  a  common  appearance,  and  therefore  a  common  ap- 
pearance is  rarely  actually  entered  in  such  a  case(_^). 
Bail  on  Exi-  If  the  defendant  be  arrested  on  the  exigent,  he  must  enter  an 
^^^^  appearance,  and  sue  out  a  supersedeas,  as  above  directed,  or  give 

bail  to  the  sheriff,  as  in  ordinary  cases,  or  remain  in  custody. 

TheJudg-  The  Judgment  of  Outlawry r\  If  the  defendant  be  not  ar- 

law^y.**  "*  rested  on  the  exigent,  nor  appear  voluntarily,  as  above  men- 
tioned, then,  after  being  exacted  five  times,  and  proclaimed 
thrice,  he  is  outlawed.  The  writ  of  exigent  is  then  returned, 
with  the  five  exactions  thereon  stated,  with  certainty  as  to 
time,  place,  &c.,  together  with  the  judgment  of  outlawry,  by 
the  coroner,  or  in  London  by  the  recorder (s).  The  writ 
proclamation  must  also  be  returned.  File  the  writ  of  prod 
mation  with  one  of  the  masters,  and  take  the  writ  0/ exigent  a% 
return  to  him,  and  he  will  make  out  the  capias  utlagatum. 

(o)  7  W.  4  &  1  V.  c.  45,  s,  2.  (n  See  form.  Chit.  Forms,  548. 

(jt)  Taylor  v.  Waters,  3  D.  &  R.  575;  2        (m)  Ibid. 

B.  &  C.  353,  S.  C.  (X)  See  form  of  return,  Chit.  Forms,/ 

(9)  See  the  form.  Chit.  Forms,  546.  [y)  See  PeoAih  v.  Wadland,  Barnes,  31^ 

(r)  Ibid.  (c)  See  Rex  v.Almon,  5  T.  R.  202  :  Rex 

(s)  2  Sellon,  285 :    see  Stowel   v.  Lord  v.  Yandell,  4  Id.  521 :  Reynolds  v.  Adams, 

Zouch,  1  Plowd.  371 :  Whitwick  v.  Hoien-  3  T.  R.  578. 


den,  3  Lev.  245. 


1 
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Capias  Utlagatum,  (^c]  The  capias  utlagatum  is  general  or    Chap.  ir. 
ecial ;  the  former  against  the  person  only,  the  latter  against     ^^^^"  ^• 


e  person,  lands,  and  goods.     The  general   writ   of  capias  capias  utia- 
^agatum  commands  the  sheriff  to  take  the  defendant,  so  that  gatum,  &c. 

have  him  before  the  court  on  a  day  certain  («),  to  do  and 
3eive  what  the  court  shall  consider  of  him  (6).  Upon  filing 
e  WTit  of  proclamation,  and  taking  the  exigent  and  return  to 
8  officer  as  already  mentioned,  he  will  make  out  the  capias 
^agatum.  Get  it  signed  hy  one  of  the  masters^  and  sealed. 
)th  this  and  the  special  writ  may  issue  into  any  county,  at 
B  option  of  the  plaintiff,  without  being  testatum  writs (c). 
When  the  defendant  has  been  arrested  on  the  capias  utla-  Discharge 
turn,  in  an  action  commenced  by  writ  of  summons,  the  l^  "^^"  ^ 
Briff  shall  discharge  him,  upon  an  attorney's  undertaking  in 
iting  to  appear  for  the  defendant  and  reverse  the  out- 
vry(c?).  Or  if  the  action  were  commenced  by  writ  of 
mas  under  2  W.  4,  c.  39,  the  sheriff  shall  discharge  him, 
on  his  giving  a  bond,  with  two  sufficient  sureties,  for  double 
B  sum  for  which  special  bail  is  required,  conditioned  for  his 
pearance  by  attorney  at  the  return  of  the  writ,  or  if  given 
er  the  return,  then  for  his  appearance  at  some  return  in 
3  following  term(e),  to  reverse  the  outlawry,  and  to  do  and 
pform  such  other  things,  as  shall  be  required  by  the  said 
.TrtC  /).  The  sheriff  is  bound  to  take  the  bond  above 
enticed,  in  bailable  actions,  whether  there  be  any  sum 
lorsed  on  the  capias  utlagatum  or  not(^).     As  to  the  terms 

which   the  outlawry  will  be  reversed  by  the   court   on 
)tion,  see  jt?05?,  935. 

Et  has  been  held,  that  a  bankrupt  who  has  been  outlawed,  Discharge  in 
i  his  person  arrested,  and  goods  taken  by  the  sheriff",  under  ruptcy  and 
apias  utlagatum,  is  not  entitled  to  be  relieved,  on  summary  insolvency. 
)tion,  from  such  arrest  and  levy,  except  upon  the  terms  of 
pearing  to  the  action,  and  putting  in  and  perfecting  special 
il,  although  the  plaintiff"  had  also  proved  her  debt  under 
I  commission,  and  received  a  dividend,  after  which  the 
ion  was  commenced  for  the  balance  ;  for,  until  those  terms 
!  complied  with,  he  has  no  locus  standi  injudicio(h).  But 
ring  the  forty-two  days  allowed  for  the  examination  of  the 
Qkrupt  under  the  117th  section  of  the  6  G.  4,  c.  16,  the 
akrupt  cannot  be  arrested  under  the  capias  utlagatum  ;  and, 
tie  be,  the  Court  of  Bankruptcy  will  discharge  him(«).  It 
ims  that  bankruptcy  and  certificate  are  no  ground  of  dis- 
arge  of  a  prisoner  in  custody  on  capias  utlagatum^k).  And 
a  recent  case  it  was  decided,  that  a  party  outlawed  on  civil 
Dcess  after  judgment,  and,  on  his  petition  subsequently 
ide  to  the  Insolvent  Debtors'  Court,  adjudged  to  be  dis- 
arged,  is  not  entitled  to  a  reversal  of  the  outlawry,  though 
[i  debt  on  which  the  outlawry  is  founded  be  included  in  his 
jiedule(/).  A  prisoner  in  custody  on  a  capias  utlagatum  for 
ii-payment   of  damages  and  costs  may,  however,  be  dis- 

i)  2  W.  4,  c.  39,  s.  5,  ante,  927.  and  see  Loukes  v.  Holbeche,  1  Moo.  &  P. 

ij)  See  the  form,    Chit.   Forms,  549;  126. 

Slike  to  a  county  palatine,  Id.  (i)  Ex  p.  Hemsley,  Jan.  1832,  Court  of 

k  Anon.,  1  Vent.  33:  Gilb.  C.  B.  17.  Review,  1  Deac.  &  Chit.  Rep.  1(5. 

li)  4  &  5  W.  &  M.  c.  18,  s.  4.  (fc)  Beauchamp  v.  Tomkins,  3  Taunt. 

Id.  s.  5.  141. 

)  Id.  s,  4.  {I)  Dickson  v.  Baker,  ]  A.  &  E.  853 ; 

')  Cracaft  v.  Gledowe,  3  Burr.  1482.  3  Nev.  &  M.  775,  S.  C. ;  but  see  Adcock 

Summer vil  v.  Watkins,  14  East,  536:  v.  Fisk,  C.  P.,  November  5,  1839. 
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jjooKiv.     charged  under  the  Insolvent  Debtors'  Act,  without  previous 
^'^^  '•       reversal  of  his  outlawry  (w). 


'l]'t^^'iulm '"      i^pccinl  Capias  TTtlagatum,  S^c.']  The  special  capias  utlagafum. 
Sic,  '     like  the  general  writ,  commands  the  slu^riff"  to  take  the  defen- 

dant; and  tliMs  far  it  is  executed,  and  tlie  defendant  is  dis- 
charged, upon  an  attorney's  undertaking  or  upon  giving  a  bond 
to  the  sheriff,  in  the  same  manner  as  when  the  writ  is  general. 
But  the  special  writ  also  commands  the  sheriff  to  inquire,  by 
a  jury,  of  the  defendant's  goods  and  lands,  to  extend  and  ap- 
2>raise  the  same,  and  to  take  them  into  the  queen's  hands  and 
safely  keep  them,  so  that  he  may  answer  to  the  queen  for  tlie 
value  and  issues  of  the  same  (n).  Get  this  writ  signed  by  one 
of  the  masters,  and  sealed.  As  the  inquiry  and  extent  in  this 
case,  however,  are  merely  to  compel  the  appearance  of  the 
defendant,  if  he  be  arrested,  and  give  the  undertaking  or  })()iid 
above  mentioned,  before  this  part  of  the  writ  be  executed,  it 
would  be  very  harsh  proceeding  to  inquire  of  and  extend  liis 
property  afterwards,  and,  1  believe,  is  never  done.  But,  if  lie 
have  not  been  arrested,  or  have  not  given  the  undertaking  or 
bond  above  mentioned,  or  have  not  appeared  or  put  in  bail  to 
the  original  action,  the  sheriff  must  summon  a  jury  to  inquire 
of  the  defendant's  property,  real  and  personal,  in  possession 
and  in  action,  and  to  appraise  the  same ;  and  you  may  subpana 
witnesses  before  the  inquest,  to  prove  the  defendant's  interest 
in  the  property,  and  its  value.  As  soon  as  the  inquest  is 
taken,  the  sheriff  takes  possession  of  the  property  found  by 
it,  and  returns  the  special  capias  utlagatum,  annexing  thereto 
the  inquisition  (o).  Get  the  writ  and  return  from  the  sheriff, 
and  get  it  filed  with  one  of  the  ?nasters(p),  who  will  give  you  a 
transcript  of  it  for  the  Exchequer.  As  to  the  sheriff^s  right  to 
poundage,  upon  executing  this  writ,  see  Graham  v.  Grill, 
2  M.  &  Sel.  294 ;  and  as  to  a  landlord's  right  to  his  rent,  where 
goods,  &c.,  are  thus  taken  on  a  capias  utlagatum,  see  St.  John's 
College  v.  Murcott,  7  T.  R.,  259.  The  court  will  not,  on  the 
44-5  W.  6;  M.  c.  18,  ss.  4,  5,  restore  goods  taken  on  a  special 
capias  utlagatum {q). 
Proceedings  If  the  defendant  have  not  as  yet  appeared  or  put  in  bail, 
tis^ctfon  out  ^^^  there  be  no  jjrobability  of  his  doing  so,  you  may  proceed 
of  the  Pro-  to  obtain  satisfaction  for  your  debt  and  costs  out  of  the  pro- 
perty seized,  perty  thus  seized.  For  this  purpose,  taJce  the  transcript  the 
master  has  given  you  to  your  clerk  in  court  {r)  in  the  Exchequer, 
who,  after  giving  a  rule  for  persons  to  come  in  and  claim  the 
property  seized,  will  upon  the  expiration  of  that  rule  make  out  1 
for  you  a  venditioni  exponas  commanding  the  sheriff  to  sell  thkl 
goods  (^s),  a  levari  facias  to  levy  the  issues  and  profits  of  the 
freehold  land{t),  and  a  scire  facias  to  recover  debts  due  to  the 
defendant  {ii),  if  necessary.     Take  these  ivrits  (or  such  of  them 

(m)  R.  V.  Insolvent  Court,  3  Nev.  &  P.  rights  and  questions,  the  sworn  and  side- 

543:   see  Adcock  v.  Fisk,  C.  P.,  Nov.  5,  clerks  have  still  the  exclusive  privilege  of 

1839.     The  party  cannot  afterwards   be  practice.  (Price,  Exch.  12:  In  »-eO</8oAffln- 

charged  in  execution  on  the  judgment  ners,  7  Dowl.  516). 

of  outlawry.  (Id.)  (s)  See  a  form.  Chit.  Forms,  551. 

(n)  See  the  form.  Chit.  Forms,  549.  {t)  Id.  552. 

(o)  Seethe  form  of  the  return,  and  of  (u)  See  Gilb.    C.    B.  16:     Alworth  v. 

the  inquisition.  Chit.  Forms,  55().  Hutchinson,  1  Lutw.  334.    Where  plain- 

(p)  Rei/nolds  v.  Adams,  3  T.  R.  578.  tiff  in  an  action  was  outlawed  in  another 

iq)  Anon.y  1  Tidd,  133.  action,  proceedings  were  stayed  on  de- 

(r)  In  all  matters  connected  with  the  fendant's  paying  the  money  recovered  into 

queen's  revenue,  or  which  involve  revenue  court ;  for  if  he  paid  it  to  the  plaintiff 
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you  may  think  proper  to  sue  out)  to  the  sheriff,  who  will     chap.  n. 

'^eupo^i  sell  the  goods,  levy  the  issues,  or  summon  the  parties      ^^^^'  ^' 

the  scire  facias,  as  thereby  directed.     If  to  a  special  capias 

igatum  the  sheriff  return  an  inquisition  finding  that  the 

endant  had  benefices,  but  no  lay  fee,  the  court  will  award 

Tit  of  sequestration  on  reading  the  transcript  of  the  out- 

Ty  and  inquisition  (^).     But  where  to  s,  capias  utlagatum 

sheriff  returned  that  the  defendant  had  no  goods  nor  any 

fee  within  his  bailiwick,  but  that  he  was  a  beneficed  cler- 

nan,  without  stating  the  name  or  situation  of  the  benefice, 

court  refused    a  writ  of  sequestration,  but  suggested   a 

tion  for  a  rule,  calling  upon  the  sheriff  to  amend  his  re- 

¥hen  the  goods  have  been  sold,  &c.,  by  the  process  above  Where  the 

nted   out,  if  the  amount  do   not  exceed  the  sum  of  50/.,  n^°e""ceed^^ 

ie  the  Court  of  Exchequer  that  it  he  paid  to  you,  and  an  50i. 

er  will  be  granted  accordingly.      Your  clerk  in  court  will 

^eupon  draw  up  the  order  (z),  and  also  a  subpoena  requiring 

sheriff  to  pay  you  the  money  {a);  and  the  sheriff  being  served 

"cwith,  will  pay  you  the  amount  mentioned  in  the  return  to 

venditioni  exponas,  deducting  his  poundage. 

Jut  if  the  money  in  the  sheriff's  hands  exceed  the  sum  of  Where  the 

,,  then  petition (}))  the  lords  of  the  treasury  that  it  niay  be  ^^l^^^^^^' 

d  over  to  you,  who  will  thereupon  refer  it  to  the  solicitor  of 

treasury  l^c).     Get  a  certificate  of  the  proceedings  upon  the 

aivry  from  your  clerk  in  court {c);  make  an  affidavit  of  the 

'  and  costs  before  a  judge  at  chambers  {d) ;  and  leave  these, 

iher  with  your  attorney's  bill,  and  the  venditioni  exponas 

/  return,  before  the  solicitor  of  the  treasury,  who  loill  there- 

n  make  his  report{e).     File  this  report  with  the  clerk  of  the 

'^ury ;  and  a  warrant  will  then  be  issued,  directing  the  at- 

ley -general  to  consent  to  an  order  (/) ;  which  being  taken  to 

attorney-general,  he  will  give  his  consent  of  course.     Then 

e    the  court,  and  get  the  order  and  subpoena  from  your 

k  in  court,  as  above  mentioned;  and  the  sheriff,  upon  being 

^ed  with  the  order  &^c.,  will  pay  you  the  money.     This  pro- 

iing  usually  costs  from  20/.  to  25/.     This  warrant,  and  the 

irney-general's  consent  for  the  payment  of  the  money  in 

hands  of  the  sheriff,  under  the  capias  utlagatum,  do  not 
)unt  to  an  appropriation  of  that  money,  where  they  are 
ited  in  ignorance  of  the  death  of  the  defendant ;  and  the 
rt,  on  a  plea  by  the  representatives  suggesting  the  death, 
.  stay  the  making  of  an  order  for  the   payment  until  the 

of  the  death  is  determined  on   an  issue   taken   on  the 

n  the  same  manner,  if  your  debt  be  considerable,  and  the  Grant  of 
:tel  property  not  sufficient  to  satisfy  it,  you  may  obtain  Landsf&c. 
ase  or  grant  of  the  queen's  right  to  levy  the  issues  of  the 
ndant's  freehold  lands,  by   petition   to   the  lords   of  the 

knowing  of  the  outlawry,  he  might  (a)  Id.  556. 

ble  to  pay  it  over  again  to  the  crown.  (6)  Id.  552. 

\t  V.  Bryant,  6  M.  &  Sel.  347).  (f)  Id.  554. 

Rex  V.  Hind,  1  Dowl.  286  ;  1  C  &  (d)  Id.  555.    A  judge  of  any  court  will 

)  ;  1  Tyrw.  347,  -S.  C-  Rex  v.  Ai-m-  answer.  (See  1  V.  c.  56). 

',  3  Dowl.  760  ;  2  C,  M.  &  R.  205  ;  (e)  See  a  form.  Chit.  Forms,  555. 

••  752,  S.  C.  (/)  Id.  555. 

\R.  V.  Powell,  1  M.  &  W.  321.  (g-)  Rex  v.  Buchanan,  1  C.  &  M.  195. 

See  a  form,  Chit.  Forms,  556. 
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Paut  I. 


Declaration 
after  Out- 
lawry. 


Venue. 


Where  there 
are  several 
Defendants. 


Oullaiory  upon  Final  Process. 

treasury  (/d).  A  warrant  will  thereupon  be  granted  for  th 
lea.se,  and  the  lease  he  made  out  at  the  Pipe-office  of  th 
Court  of  Kxehe(|uer(2). 

Declaration  after  Outlawry.']  If  the  defendant  enter  an  ap 
pearance,  or  put  in  and  perfect  l)ail,  before  he  is  outlawed,  a 
mentioned  ante,  930,  the  ])laintiff  may  declare  against  him  a 
in  ordinary  cases.  And  the  same  in  ordinary  cases  where  h 
puts  in  and  perfects  bail,  or  enters  a  common  a})pearance  t 
the  action  on  reversing  the  outlawry  for  any  other  cause  excep 
for  want  of  proclamation  under  31  Eliz.  c.  3,  s.  3(X).  l'])oi 
reversing  the  outlawry  for  want  of  proclamation  under  31  Eliz 
c.  3,  s.  3,  however,  the  defendant  appears  to  a  new  action  t< 
be  brought  against  him  by  the  ])laintitf  for  the  same  cause 
and  the  plaintiff  has  until  the  end  of  the  second  term  nex 
after  the  reversal  of  the  outlawry  to  declare  against  him  (/) 
After  that  time,  in  a  case  under  31  Eliz.  c.  8,  s.  3,  the  de 
fendant  may  refuse  to  receive  a  declaration ;  in  which  case  hii 
bail  are  discharged,  and  the  plaintiff  will  be  obliged  to  sue  ou 
new  process  against  him. 

If  the  plaintiff  declare  in  time,  he  is  not  obliged  to  lay  hii 
venue  in  the  county  into  which  the  summons  or  capias  issued 
but  may  lay  it  in  any  other  county,  at  his  pleasure  (w). 

Where  there  are  two  defendants,  and  one  only  has  appearec 
or  is  in  custody,  then,  after  proceeding  to  outlawry  againsi 
the  other,  you  may  declare  against  the  one  who  has  appeared 
alone,  stating  the  outlawry  of  the  other  in  the  commence- 
ment of  your  declaration  (w).  In  such  declaration  you  musi 
state  that  the  co-defendant  was  outlawed  in  the  particulai 
suit:  stating  that  he  was  "in  due  manner"  outlawed  woulc 
not  suffice (o).  There  is  no  occasion  to  refer  to  the  record  ol 
outlawry  (jo).  The  declaration  must  be  intitled  to  appear  or 
the  face  of  it  to  have  been  filed  or  delivered  some  day  sub 
sequent  to  the  outlawry  (§'). 


Sect.  2. 


On  what  Pro- 
ess. 


Outlawry  upmi  Final  Process. 

If  the  action   were   commenced  by  writ  of  summons^_ 
capias,  under  2   W.  4,  c.  39  (r),  then   if  non  est  inventus  h 


{h)  See  form  of  petition,  Chit.  Forms, 
553. 

(i)  2  Sellon,  290  to  292. 

(k)  See  Hesse  v.  Wood,  4  Taunt.  691. 

(/)  31  El.  c.  3,  s.  3. 

(m)  R.  H.,  2  W.  4,  r.  40:  Whitwick  v. 
Hovenden,  3  Lev.  245.  See  form  of  judg- 
ment of  nonpros  for  not  declaring  after 
defendant's  appearance  on  the  e.iigi  facias, 
Chit.  Forms,  557- 

(n)  See  form.  Chit.  Forms,  557  :  Haigh 
V.  Conwai/,  15  East,  1:  Goldsmith  v.  Levy, 
4 Taunt.  299  :  ante,  852,  n.  [c),  and  Vol.  I. 
p.  138:  and  see  Fort  v.  Oliver,  1  M.  &  Sel. 
242. 


(o)  Saundei-son  v.  Hudson,  3  East,  II 
Haigh  V.  Conway,  15  East,  1.  _j 

ip)  Maemichael  v.  Johnson,  7  East,  51 

((/)  See  Ghent  v.  Abbott,  8  Taunt.  l| 
2  Moore,  87,  S.  C. 

(r)  2  W.  4.  c.  39,  s.  6.  The  follow* 
are  the  words  of  that  enactment : — "  Ah 
judgment  given  in  any  action  commenfll 
by  writ  of  summons  or  eapini,  under  i 
authority  of  this  act,  proceedings  to  <N 
lawry  or  waiver  may  be  had  and  tahj 
and  j  udgment  of  outlawry  or  waiver  gai 
in  such  manner,  and  in  such  cases,  as  ifla 
now  be  lawfully  done  after  judgment,  i 
an  action  commenced  by  original  writ 
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Lirned  to  the  ca.  sa.,  you  may  (without  suing  an  alias  or     Chap,  h. 

ries  ca.  sa.)  sue  out  an  exigi  facias,  as  directed  ante,  928,  and      ^^^^'  ^- 

)n  the  return  thereof  sue  out  a  capias  utlagatum,  general 

special,  as  directed  ante,  931,  932  {s).     A  writ  of  procla- 

tion  is  not  necessary  in  this  case. 

i  the  defendant  he  arrested  on  the  capias  utlagatum,  he  must  Proceedings 

lain  in  custody  until  he  have  reversed  the  outlawry  (0.  ?"  ^^^P'^^ut- 

lis  property  have  been  taken  under  a  special  capias  utlaga- 

i,  you  may  proceed  to  get  the  produce  of  it  paid  over  to 

I  in  satisfaction  of  your  debt  and  costs,  as  directed  ante, 

'.,  933. 

^fter   error  brought,  you   cannot  proceed  to  outlaw   the  After  Error. 

endant  on  the  judgment  (u). 


Sect.  3. 

Reversal,  S^c,  of  Outlawry. 

^HE  defendant  may  be  relieved  from  the  outlawry,  either  by  Reversal,  &c., 
ersiiig  it,  or  by  obtaining  the  queen's  pardon.  °  Out  awry, 

^liere  are  two  modes  of  reversing  a  judgment  of  outlawry;  ^o^  effected. 
in  application  to  the  court  or  a  judge  at  chambers,  or  by 
t  of  error  coram  nobis.  The  latter,  however,  is  seldom  or 
r  resorted  to  in  practice,  being  much  more  expensive  and 
itory  than  the  former;  for  the  court  on  motion,  or  a  judge 
summons,  will  now  reverse  an  outlawry  for  error  in  fact 
appearing  on  the  face  of  the  record.  Both  modes  of  pro- 
iing  will  now  be  considered;  and  first,  as  to — 

leversal  of  on  Application  to  the  Court  or  a  Judge.']  Reversal  Reversal  of 
outlawry,  on  motion,  is  discretionary  with  the  court;  there  ""  ^Pllf^" 

0  act  of  parliament  which  gives  a  party  a  right  to  reverse  Court  or  a 
outlawry,  unless  there  be  error  in  the  proceedings,  and  J"dge. 

n  only  by  writ  of  error.  The  court  or  a  judge  at  cliam- 
5  will,  however,  reverse  the  outlawry,  as  a  matter  of 
rse,  either  unconditionally,  or  on  compliance,  by  the 
sndant,  with  certain  equitable  terms,  according  to  the 
umstances   of   the   case.     And,   they   will  reverse    it   in 

1  summary  way  for  any  defect  which  would  be  a  ground 
reversal  on  a  writ  of  error,  though  not  appearing  on  the 
I  of  the  record,  (such  as  that  the  defendant  was  in 
ion  {x),  or  beyond  sea,  at  the  time  of  the  exigent  award- 

1/ ) ;  and  this,  though  he  purposely  went  abroad  to  avoid 
outlawry  or  his  creditors  (y )  ),  as  well  as  for  defects  or 

ided  always,  that  every  outlawry  or  (u)  Spinks  v.  Bird,  Pr.  Reg.  184  ; 
er  had  under  the  authority  of  this    Barnes,  434,  S.  C. 

shall  and  may  be  vacated  or  set  aside       (x)  Beauehamp  v,   Tomkins,  3  Taunt, 
rit  of  error  or  motion,  in  like  man-    141:  Hely  v.  Hewson,  Barnes,  321 :  James 
IS  outlawry  or  waiver,   founded  on    v.  Jenkins,  9  Moore,  589- 
iginal  writ,  may  now  be  vacated  or        (y)  Porter  v.  O'Meara,  7  Dowl.  657  : 
lide."  Harvey  v.  OMeara,  7  Dowl,  725 :  Hesse 

See  as  to  the  forms,  Chit,  Forms,    v.  Wood,  4  Taunt.  691 :  Graham  v,  Henry, 

1  B.  &  Aid.  131 :  Bryan  v.  Wagstaffe,  5 
See  Rex  v.   Wilkes,    4  Burr.  2539,    B,  &  C.  314  ;  8  D.  &  R,  208  ;  1  Moo,  &  P. 

135,  n.,  S.  C;  Pigou  v,  Drumnumd,  1  Bing. 
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errors  in  the  proceeding  a])parent  on  the  record.  And  whei 
n  hjiiluMc  rnjnas  \\\nm  wliicli  a  (hfcndjint  whh  (nitluwed  Iia 
l>oon  issued  upon  a  defoc-tive  attidavit,  the  e(Mirt  reversed  tl: 
outhiwry  on  payment  of  costs,  the  defendant  enteiing 
common  a])})earance  (^z).  But  an  outhiwry  will  not  be  S( 
aside  merely  on  the  ground  of  the  defendant's  having  eoi 
stantly  aj>j)eare(l  in  ])uhlie  during  the  })roceedings  against  hin 
unless,  j)crhai)s,  he  swears  he  had  no  notice  of  them  (^<i),  ( 
that  the  ])laintiff  might  easily  luive  found  him  so  as  to  ha\ 
served  him  with  process,  and  that  is  not  denied  by  ])lair 
tiff  (/>).  And  though  the  outlawry  he  illegal  and  voidable,  : 
cannot  be  set  aside  by  a  third  ])erson  in  a  collateral  action  (c 
As  to  what  terms  will  be  imposed  on  the  defendant,  by  th 
court  or  a  judge,  on  reversing  the  outlawry,  it  may  be  ol 
served,  that  wliere  the  proceeding  to  outlawry  is  an  abuse  ( 
the  process  of  the  court,  (as,  for  instance,  where  it  was  take 
with  a  knowledge  that  the  defendant  was  represented  b 
an  attorney  in  this  country,  and  without  applying  to  sue 
attorney),  the  court  wdll  set  aside  the  outlawry  without  in 
posing  any  terms,  and  will  even  compel  the  plaintiff  t 
pay  the  costs  of  the  application  ((?).  And  if  there  I 
error  apparent  on  the  record,  it  has  been  laid  down  b 
high  authority,  that  the  party  has  a  right  to  reverse  th 
outlawry,  and  the  court  cannot  impose  terms  (e).  In  oi 
dinary  cases,  however,  of  applications  to  reverse  outlawry  fc 
error  not  apparent  on  the  face  of  the  record,  where  tlie  plair 
tiff  has  not  been  guilty  of  any  improper  conduct,  the  term 
imposed  are,  as  follows: — In  the  case  of  outlawry  on  fim 
process,  payment  of  the  debt,  or  damages  and  costs,  includin 
costs  of  the  outlawry,  &c.  (/).  And  before  the  1  &;  '2  V.  t 
110,  s.  18,  the  court  would  not  impose,  as  one  of  the  termi 
that  the  defendant  should  pay  interest  from  the  time  < 
signing  final  judgment  to  the  period  of  reversal  (/) ;  bii 
perhaps,  this  would  be  decided  otherwise  since  that  act.  i 
the  case  of  outlawry  on  mesne  process,  under  similar  circun 
stances,  the  terms  are, — the  entry  of  a  common  appearance  t 
the  action  (/i),  or  (in  case  of  a  reversal  for  want  of  proclam£ 
tion  under  the  statute  of  Elizabeth)  to  a  new  action  (?),  an 
payment  of  costs  (^) ;  or,  before  the  1  S^  2  V.  c.  110,  if  th 
action  were  bailable,  the  defendant  (at  least  if  not  in  custod 
on  the  capias  utlagatum)  would  have  been  required  to  pu 
in  sj^ecial  bail,  instead  of  merely  entering  a  common  appeal 
ance  {I).  But  this  would  not,  it  seems,  be  required  since  thfl 
act,  unless  the  plaintiff"  shew,  by  affidavit,  that  the  defendan 
is  about  to  quit  England  forthwith ;  and,  perhaps,  not  eve 


N.  C.  354 ;  1  Scott,  264,  S.  C. ;  Levi  v. 
Cla^gett,  1  M.  &  W.  547 ;  5  Dowl.  322, 
S,C. 

(z)  Hotilditch  V.  Swinfen,  3  Scott,  170  ; 
5  Dowl.  37,  S-  C. 

(a)  Johnson  v.  Driver,  1  Dowl.  127. 

(b)  See  James  v.  Jenkins.  9  Moot  e,  589: 
Biscoe  V.  Kennedy,  2  Wils.  127.  As  to  the 
determination  of  outlawry  by  death,  &c., 
see  Tidd,  144. 

(c)  Si/monds  v.  Parminfer,  1  \V.  Bl.  20. 

(d)  See  Pigou  v.  Drummcmd,  1  B  ng. 
N.  C.  354  :  see  when  not,  Hunter  v.  Whit 
field,  3  Bing.  N.  C.  878. 


(e)  See  rer  Patteson,  J.,  in  Ihbots 
Fenton,  ]  Nev.  &  P   782. 

(f)  Ibbotson  V.  Fenton,    1  Nev. 
77!». 

(//)  See  Hesse  v.  Wood,  4  Taunt.  691. 

(i)   Ante,  921),  930. 

(&)  See  Summervii  v.  Watkins,  14 
53(i:  Hesse  v.  Wood,  4  Taunt.  691: 
V.  Forbes,  2  Moore,  567  ;  8  Taunt. 
S.  C  :   Porter  v   OMearri,  7  Dow].  (i57. 

(I)  See  Serocold  v.  Ham  son,  2  Str.  117' 
and  last  note.  In  Ser^ald  v.  Hampun 
the  court  said  it  was  discretionary  to  r 
quire  bail  or  not. 
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3n,  unless  an  order  to  arrest  has  previously  been  obtained,    Chap.  u. 

application  to  a  judge  at  chambers,  under  the  third  sec-  ^bct.  3. 

n(w^).  It  may  be  here  added,  that  custody  on  a  capias  ut- 
'atiim  has  been  held  to  be  custody  upon  mesne  process, 
thin  the  seventh  section  of  the  1  6^  2  F.  c.  110;  therefore, 
lere  in  a  bailable  action,  during  the  absence  of  the  defendant 
road,  an  outlawry  was  completed,  and  capias  utlagatum 
ued  before  the  V  6^  2  V.  c.  110  came  into  force,  and  the  de- 
idant  was  arrested  thereon  after  that  act  came  into  force, 
J  outlawry  was  reversed,  and  the  defendant  discharged,  on 
tering-  a  common  appearance  and  payment  of  costs  (w). 
A.S  to  the  time  of  making  the  application: — if  the  ground  of  At  what  Time 
3  application  be  merely  irregularity  in  the  proceedings,  the  ^pp^'^^  ^^^• 
»tion  must  be  made  promptly  after  the  defendant  is  apprised 
them  (0).  But  if  the  ground  of  the  application  be  any 
Sfect,  whether  appearing  on  the  record  or  not,  wdiich  would 
•m  the  ground  of  a  writ  of  error,  it  would  seem  that  the 
plication  may  be  made  at  any  time  within  which  a  writ  of 
or  may  be  brought. 

Formerly,  in  the  Queen's  Bench,  the  defendant  was  obliged  By  whom  ap- 
appear  in  person  when  he  applied  to  reverse  an  outlawry ;  P^^^<^  ^'"■• 
t  now  he  may  appear  for  that  purpose  by  attorney  in  any 
the  courts  (/>).  If  the  party  outlawed  do  not  appear  in 
rson,  the  person  making  the  application  must  state  in  his 
[davit  that  he  makes  it  on  the  behalf  and  by  the  authority 
the  outlaw  (^q),  A  party  outlawed  may  appear  in  court 
■  reversing  his  outlawry,  though  not  for  most  other  pur- 
ses (r). 

It  is  entirely  in  the  discretion  of  the  court  or  judge,  where  Form  of  Bail 
l1  is  required,  whether  the  recognisance  of  bail  be  in  the  '^^^"^'^^'^• 
ernative,  to  pay  the  condemnation  money  or  render  the 
Pendant;  or  absolute,  for  the  payment  of  the  condemnation 
>ney,  as  in  the  case  of  bail  in  error  (5).  In  a  case  previous 
the  1  (^-  2  V.  c.  110,  where  the  defendant  was  abroad  at  the 
ng  out  of  the  exigent,  and  it  appeared  that  he  had  not  gone 
road  for  the  purpose  of  avoiding  the  process  of  the  court, 
il  in  the  alternative  merely  was  required  [t);  and  since  that 
),  it  is  probable  that  bail  would  not  be  required ;  at  least,  not 
less  the  defendant  were  about  to  quit  England  [u).  To  this, 
wever,  there  was,  before  the  1  t^-  2  V.  c.  110,  one  exception, 
mely,  where  the  defendant  sought  to  reverse  the  outlawry 
•  want  of  proclamations :  then,  before  the  allowance  of  the 
it  of  error,  or  reversing  the  outlawry  by  plea  or  otherwise, 
must  have  put  in  bail,  not  only  to  appear  and  answer  the 
lintiff,  but  also  to  satisfy  the  condemnation,  provided  the 
lintiff  began  his  suit  before  the  end  of  two  terms  next  after 
owing  the  writ  of  error,  or  otherwise  avoiding  the  out- 

n)  See  per  Coleridge,  J.,  in  Harvey  v.        (r)  See  Loukes  v,  Holbeche,  1  Moo.  &.  P. 

leara,  7  Dowl.  725.  126  ;  4  Hing.  419,  S.  C:  ante,  926. 
4)  Harvey  v.  O'Meara,  7  Dowl.  725  (s)  Graham  v.  Henry,  1  B.  &  Aid.  131. 

i)  Anderdan  v.Alejiander,  2  Dowl.  267-        {t)  Id.  :  Levi  v.  Claggett,  5  Dowl.  322; 

I  )  4  &  .5  W.  &  M.  c.  18,  s.  3;  Anon.,  1  M.  &  W.  547,  S-  C:  and  see  Grahnm  v. 

n,  .S72,  520.  Gri'l,  1  M.  &  Sel.  409  :  Mathews  v.  Gibson, 

)  Plunkett  V.  Buchanan,  5  D.  &  R.  8  .  ast,  527:  Havelock  v.  Geddes.  12  hast, 

;  3  B.  &  C.  736.  S.  C:    Houlditeh  v.  ii22  :  Serocold  v.  Hampsey,  Id.  624. 
»»/en,  5  Dowl.  36;  2  Bing.  N.  C.  712,        (m)  Harvey  v.  OMeara,  7  Dowl.  725. 


938 


Outlawry — Reversal  of. 


Book  iv. 
Part  i. 


Practical  Pro- 
ttHHlings  to 
reverse  an 
Outlawry  on 
Mesne  Pro- 
cess. 


Supersedeas 
when  Defen- 
dant in  Cus- 
tody. 


Practical  Pro 
ceedings  to 
reverse  Out- 


la\vry  (a:);  in  which  case  it  was  not  at  the  discretion  of  the 
court  or  jiul^e  to  ordi'i*  tlio  recoffiiisanco  to  1)C'  in  tlie  alter- 
native (//).     And  ]H'i"]ia|)s  this  would  still  he  tlie  case. 

J II  order  to  reverse  the  outluwry  \i])on  mesne  ])rocess,  in 
cases  where  hail  is  not  required,  enter  an  appearance  for  the 
defendant^  as  directed  ante,  Vol.  I.  121  ;  and  get  a  certificate 
from  one  of  the  ma.s-ters  of  your  having  done  so.  Get  a  coj^/  oj 
the  exigent,  and  mark  on  it  some  common  error,  {if  no  real 
error,  he  in  the  proceedings),  such  as  the  want  of  addition,  or 
that  the  defendant  was  in  prison  or  out  of  the  country  at  the  time 
of  issuing  the  exigent,  or  the  like;  and  take  these  to  a  judge  at 
chambers,  and  he  vnll,  on  their  being  laid  before  him,  make  an 
order  for  the  reversal  of  the  outlawry,  upon  payment  of  the  cost.s 
of  the  outlawry.  Take  the  order  to  one  of  the  masters,  who  vnll 
thereupon  enter  the  proceedings  on  the  roll,  (if  they  have  not  al- 
ready been  entered  by  the  plaintif),  and  docket  the  same.  He 
will  also  mark  the  outlawry  as  reversed  in  his  book,  and  enter 
the  reversal  on  the  roll,  which  should  be  filed  in  the  treasury  {z). 
If  the  order  he  drawn  up  on  payment  of  costs,  the  costs  nmst 
he  taxed  and  paid  hefore  the  outlawry  can  he  reversed.  Or, 
in  cases  where  hail  is  required,  {ante,  936),  as  soon  as  your 
hail  have  justified,  then,  upon  affidavit  of  that  fact,  apply  to  a 
judge,  or  move  the  court  to  reverse  the  outlawry;  or,  if  the  defend- 
ant be  in  custody  under  the  capias  utlagatum,  then,  instead  of 
l^utting  in  and  perfecting  hail,  produce  to  the  judge  or  court 
the  sheriff's  or  gaoler's  certificate  of  the  defendant's  being  in 
custody,  and  verify  it  by  affidavit.  In  either  case,  when  the 
ajjplication  is  made  by  defendant's  attorney,  produce  an  affi- 
davit of  his  authority  to  make  it  (a).  Previously  to  making 
the  application,  give  the  copy  of  the  exigent,  marked  as  above 
mentioned,  to  one  of  the  masters,  who  or  whose  clerk  will  produce 
it  at  the  time  the  application  is  made.  Then  take  the  rule  to  the 
master,  and  proceed  as  above  directed.  The  court  have  re- 
fused to  reverse  the  outlawry  because  the  record  was  not  Id 
court  {h). 

The  defendant  should  also,  if  in  custody  on  the  capias  utla- 
gatum, sue  out  a  supersedeas  with  one  of  the  masters,  upoD 
which  he  shall  he  discharged  out  of  custody,  or  it  will  prevent 
the  sheriff  from  executing  a  capias  utlagatum,  general  oi 
special,  against  him  in  the  same  cause,  if  not  already  exe- 
cuted (c).  Or,  if  his  property  be  still  in  the  sheriff's  hands 
under  a  special  capias  utlagatum,  and  the  produce  of  it  not 
paid  over  to  the  plaintiff  {d),  it  shall  be  restored  to  the  defend- 
ant by  a  writ  of  amoveas  manus,  or  other  procee'ding  in  the 
Court  of  Exchequer,  for  which  he  must  apply  to  his  clerk  in 
court  {e). 

When  the  defendant  is  outlawed  after  judgment,  as  the  co^ 
dition  of  reversing  it  is  the  payment  of  the  debt  and  costs 


Ix)  31  El.  c,  3  s.  3. 

(.V)  See  Tid'd,'.9th"ed„  14J,  142  :  Tayl(yr 
V.  Waters,  2  B,  &  C.  353 ;  3  D.  &  R.  575, 
S.  C. :  Roger  v.  Cooke,  3  B.  &  C.  529 ;  5  D. 
&  R.  302,  S.  C. 

(s)  See  the  form  of  supersedeas,  Chit. 
Forms,  548. 

(a)  Ante,  93?. 

(&)  Lofft,  348,  .370. 
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(c)  See  a  form  of  entry,  Chit  For 
558. 

(rf)  See  Pinfold  v.  yiorthey,  2  Lev.  «: 
and  see  Frost's  case,  5  Co.  90 :  Eyre  v. 
JV(x)dfine,  Cro.  El.  278. 

(e)  The  clerks  in  court  and  side-clena 
have  still  exclusive  right  to  practise  in 
such  matters.  (In  re  Otho  Manners,  7  DowL 
516). 
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plaintiff,  you  must  first  get  him  to  enter  satisfaction  on    Chap.  u. 
roll,  before  you  can  make  the  application.     Get  a  certifi-      ^^^^*  ^' 


•■  to  that  effect  from  one  of  the  masters;  and  take  it,  together  lawry  after 

h  a  copy  of  the  exigent,  marked  as  above  mentioned,  to  a  ^"^^^^ "  ^' 

ge  at  chambers,  who  will  thereupon  make  an  order.     After- 

'ds  you  proceed  as  above  directed. 

t   would   seem   that    the   court  will   make   a  conditional  Reversal  in 

er  for  setting  aside  an  outlawry,  in  order  to  prevent  an  in-  ^^^^^  ^"^"^' 

^ent  from  remaining  in  custody  unnecessarily  (/). 

Reversal  by  Writ  of  Error.']  Judgment  of  outlawry  may  be  Reversal  by 

ersed  by  writ  of  error  coram  nobis,  either  for  matter  of  law  ^^^^°    ^'^°'^- 

•arent  upon  the  record,  or  for  matter  of  fact  not  appearing 

>n  it  (^ff).  As  to  the  mode  of  proceeding  in  this  case,  see  a?ite, 

I.  I.  389  (h).     Bail  must  be  put  in  and  perfected  in  the 

le  cases  and  in  the  same  manner  as  where  the  outlawry  is 

ersed  upon  motion,  &c.     If  the  judgment  be  reversed,  the 

ersedeas  is  made  out  and  signed  by  one  of  the  masters  («'). 

Phis  mode  of  proceeding  by  writ  of  error,  however,  is  very 

lorn  adopted  in  practice;  for  the  court  will  always  afford 

ef  upon  motion,  or  a  judge  at  chambers  on  summons,  as 

iady  mentioned,  if  the  defendant  be  willing  to  comply  with 

ise  conditions  upon  which  alone  they  will  grant  it;  namely, 

ering  an  appearance,  or  putting  in  and  perfecting  bail,  and 

dug   the   costs  of  the  outlawry,  where  the  outlawry  was 

)n  mesne  process;  or  pa3dng  the  debt  and  costs,  and  the 

ts  of  the  outlawry,  where  the  outlawry  was  upon  final  pro- 

3.     There  may  be  cases,  iiowever,  in  which  reversing  an 

lawry  by  writ  of  error  may  be  advisable. 

losts.]  The  party  reversing  the  outlawry  is,  in  general,  costs, 
iged  to  pay  the  costs  {k).  Even  where  an  attorney  (plain- 
■  in  person)  outlawed  a  defendant,  although  he  knew  that 
erson  received  an  annuity  for  the  defendant  under  a  power 
attorney  during  his  absence  abroad,  and  also  knew  several 
:'sons  with  whom  the  defendant  was  acquainted,  without 
3lying  to  the  receiver  or  to  those  persons  ;  the  court  would 
i  make  the  plaintiff  pay  the  costs  of  reversing  the  out- 
cry (/).  So,  where  the  party  applying  to  reverse  the 
blawry  fails,  even  by  a  formal  defect  in  his  affidavits,  the 
e  will,  it  seems,  be  discharged  with  costs  (m).  But,  where 
las  appeared  that  the  plaintiff  proceeded  to  outlawry  merely 
I  the  purpose  of  harassing  and  oppressing  the  defendant — 
[where  it  appeared  that  the  defendant  was  actually  in  cus- 
y  at  the  suit  of  the  jjlaintiflf  for  another  cause  of  action  at 
time  of  the  exigent  awarded  {n)  ',  or  where  the  defendant 
constantly  to  be  met  with,  and  might  have  been  arrested 

)  Nicholson,  v.  Nichols,  3  Dowl.  326  :  400:  Summe>-ril  v.  Watkins,  14  Fast,  536: 

i.  V.  Insolvent  Court,  3  Nev.  &  P.  543:  Hesse  v.  Wood,  4  Taunt.  691 :  Graham  v. 

ck  V.  Fisk,    C.  P.,   5th   November,  Henry,  1  B.  &  Aid.  131. 

(I)  Hunter  v.  Whitfield,  3  Bing.  N.  C. 

See  Vol.  I.  38!).  878. 

See  as  to  the  form,  Chit.  Forms,  (w)  Hottlditch  v.  Swinfen,  5  Dowl.  36, 

[>  148.  C.  P. 

See  a  form    of  .supersedeas,   Chit.  (n)  Adlnme  v.  Colehatch,  2   Salk.  495  : 

IS,  S-W.  James  v.  Jenkins,  i)  Moore,  589:  2  Sellon, 

See  Graham  v.  Grill,  1  M.  &  Sel.  412. 
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Outlawry y  Reversal  of. 

or  served  with  process  (o);  or  wliere  the  defendant  was 
abroad,  and  was  re]n-escnted  hy  an  attorney  in  this  country, 
and  the  plaintiff'  proceeded  to  outlawry  without  makinj;  any 
application  to  the  attorney  (/>),  the  court  have  ordered  the 
plaintiff  to  reverse  the  outlawry  at  his  own  expense. 

(o)  Smhrookv.Howkin,  Sir  Thos.  Jones,  322  :  Rof^er  v.  Cook,  3  B.  &  C.  529;  5  D, 

211:  Hilliard  v.  Smith,  (Jomb.  1!):  HiH  \.  &  R.  .'«)2,  S.  C. 

Wilken,  12  Mod,  41.'J:  sec  Holman  v.  Ura-  (p)  I'ijou  v.  Drummcmd,  1  Bing.  N.  C. 

zter,  Barnes,  320  ;  Tamworth  v.  Smith,  W.  354  ;  1  Scott,  264,  S.  C. 
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CHAPTER  III. 

EMOVAL   OF   PRISONERS   INTO   THE   CUSTODY   OF   THE   MARSHAL, 

OR   WARDEN.  CHAP.iir. 


PRISONERS  in  the  custody  of  the  sheriff,  or  in  the  pri- By  what 
ns  of  inferior  courts,  may  be  removed  into  the  custody  of     "^^' 
e  marshal,  by  the  writ  of  habeas  corpus  ad  faciendum  et  reci- 
endum^  (usually  called  a  habeas  corpus  cum  causa),  or  by  the 
rit  of  habeas  corpus  ad  respondendum,  or  the  writ  of  habeas 
ypus  ad  satisfaciendum,  according  to  circumstances. 

Habeas  Corpus  cum  Causa.']  If  the  defendant  be  in  custody  Habeas 
the  sheriff,  or  in  the  Fleet  or  other  prison,  under  process  ^^^^  ^^^ 
the  Court  of  Queen's  Bench,  he  has  a  right  to  remove 
mself  into  the  custody  of  the  marshal,  if  he  wish  it,  by 
is  writ  of  habeas  corpus  cum  causa,  even  although  he  should 
50  at  the  same  time  be  detained  upon  process  of  the  Common 
eas  or  other  courts.  And  in  the  same  way,  if  he  be  in  cus- 
iy  of  the  sheriff  or  of  the  marshal,  under  process  out  of  the 
)mmon  Pleas  or  Exchequer,  he  may  have  himself  removed 
to  the  Fleet  by  this  writ.  The  defendant  might  also  before 
e  1  (^'  2  F.  c.  110,  have  been  removed  by  the  plaintiff  for  the 
Tpose  of  declaring  against  him,  &c.(«) ;  but  this  was  even 
en  unnecessary  and  seldom  done,  and  cannot,  at  all  events, 
would  seem,  be  done  in  an  action  commenced  since  the  pass- 

I  of  that  act.    As  to  its  use  when  the  defendant  is  in  custody 
an  inferior  court,  see  the  next  Chapter. 

By  this  writ,  also,  a  prisoner  in  the  Fleet,  or  in  the  cus-  to  render  the 

iy  of  the  marshal,  sheriff,  &c.,  may  be  brought  up  in  order  Defendant. 

be  rendered  by  his  bail,  in  an  action  pending  in  the  Q^ueen's 

inch,  &c.     As  to  this,  see  ante.   Vol.  I.  623,  &c. 

This  writ  is  grantable  of  course,  and  may  be  sued  out  in  Form  of, 

:*m  or  vacation ;  but  it  must  bear  teste  in  term.     It  may  be  ?'hen  and 

ide  returnable  immediate {b).     Engross  it  on  a  plain  piece  o/&c. 

rchment{c);  or  get  a  blank  form  at  the  stationer's,  and  fill  it 

'/  and  write  out  a  praecipe  on  plain  paper.     Get  the  writ 

med  and  sealed.     It  must  be  also  signed  by  the  chief  jus- 

;e,  or,  in  his  absence,  by  one   of  the  other  judges  of  the 

iirt  out  of  which  it  issued  (cZ);  and,  unless  so  signed,  the 

sriff  is  not  obliged  to  execute  it(e).     In  the  Exchequer  it 

ght  perhaps  to  have  the  name  and  address  of  the  attorney 

iio  issued  it,  indorsed  or  written  thereon,  and  also  the  day, 

i)nth,  and  year  when  issued  (/).     Take  it  to  the  office  of  the 

Wiff  or  officer  in  whose  custody  the  defendant  is,  and  he  ivill 

he  him  brought  up  to  the  judge's  chambers;  pay  him  his  fees{g). 

iThe  officer  should  bring  him  to  the  judge's  chambers  in  due  How  obeyed, 

&c. 

i)  See  Bettesu'orth   v.  Bell,    3   Burr.  (e)  Rex  v.  Rodham,  Cowp.  672. 

1.  (/)  R.  M.,  )  W.  4,  reg.  2,  s.  1:  IC.&J. 

II  Bettesworth   v.   Bell,   3  Burr.  1875.  274:  and  see  Sheppardv.Shum,  2  C.  &  J. 
\R.  V.  Batcheldor,  1  Per.  &  D.  516.  632. 

ii  See  the  form.  Chit.  Forms,  561.  (g)  See  Anm.,  I  Str.  308:  Hopman  v. 

1  &  2  P.  &  M.  c.  13,  s.  7.  Barber^  2  Id.  814. 
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Removal  of  Prisoners  to  Custody  of  Marshal^  ^'C. 

jiiul  convonieiit  tiiiu'(//),  witliout  j)ci-inittiiit(  liiiii  to  wander 
under  j)retenee  of  such  wnt('/).  Neitlier  should  tlie  officer 
deviate  from  the  direct  road,  or  allow  tlie  defen<lant  to  ^o  at 
liherty  in  conveyinfi;  him  to  the  jud^t^'s  chamhers;  for,  if  he 
do,  it  would  he  an  es('a])e(/-) :  he  must  also  take  force  suffi- 
cient to  ])revent  the  defendant  from  hein^  rescued,  as  a  rescue 
of  the  defendant  would  make  the  shei'iff  liahle  to  an  action 
for  anesca])e(/).  If  the  officer  to  whom  tlie  writ  is  directed 
do  not  ol)ey  it,  he  will,  after  heinj^  ruled  to  return  tlie 
writ (m),  he  lialde  to  an  attachment (?*).  When  the  prisoner 
is  l)roui^ht  \\\>  to  chamhers,  any  of  the  judges  who  are  then 
sitting-  (although  the  writ  he  returnahle  hefore  the  chief  jus- 
tice only)  will  commit  him  to  the  Queen's  Bench  prison,  or 
to  the  Fleet,  as  the  case  may  he,  and  he  will  he  sent  there 
in  the  custody  of  a  tipstaff.  Paii/  the  tipataff  Ids  fec{o).  If  the 
writ  he  directed  to  the  marshal,  it  remains  with  him,  and  is  not 
returned  to  the  Q,ueen's  Bench(^>);  and  the  same  when  directed 
to  the  warden  of  the  Fleet. 


Habeas 
Cori^us  ad 
responden- 
dum. 


Habeas  Corpus  ad  respondendum.']  The  writ  of  habeas  corpus 
ad  respondendum  was  formerly  used  for  the  purpose  of  re- 
moving a  prisoner  to  the  prison  of  the  court  in  which  the 
action  was  pending,  in  order  to  declare  against  him.  But 
since  the  2  W.  4,  c.  39,  s.  8,  it  seems  that  it  is  unnecessary  (^), 
and  it  therefore  needs  no  further  notice. 


Habeas 
Corpus  ad 
satisfacien- 
dum, to 
charge  De- 
fendant ill 
Execution. 


To  charge 
Plaintiff  in 
Execution. 


Form  of,  how 
sued  out,  &c. 


Habeas  Corpus  ad  satisfaciendum. ~\  If  a  defendant,  against 
whom  you  have  a  judgment  in  one  of  the  superior  courts,  he 
a  prisoner  in  the  Marshalsea  or  Fleet,  or  in  the  prison  of  any 
inferior  court,  but  at  the  suit  of  a  third  person,  and  not  of 
the  plaintiff,  the  latter  may  have  him  brought  up  in  the  court 
in  which  the  judgment  is  obtained  by  writ  of  habeas  corpus  ad 
satisfaciendum,  in  order  to  charge  him  in  execution  (r).  But 
where  the  defendant  is  in*  a  county  gaol,  the  plaintiff  is  not 
entitled  as  of  right  to  this  writ,  with  a  view  to  remove  him 
to  the  custody  of  the  marshal,  &c. ;  the  issuing  of  such  writ 
is  discretionary  with  the  court,  and  it  would  in  most  cases  be 
refused,  as  the  defendant  may  be  charged  in  execution  by  a 
capias  ad  satisfaciendum  (s). 

Also  this  writ  lies  to  bring  up  a  plaintiff  already  in  custody 
in  order  to  charge  him  in  execution  for  costs  of  a  nonsuit,  or 
verdict  against  him ;  and  in  such  case  no  affidavit  is  necessary 
to  warrant  the  issuing  of  the  habeas,  nor  is  it  necessary  that 
any  day  certain  for  the  bringing  up  of  the  party  should  be 
inserted,  or  that  the  number-roll  of  judgment  should  appear 
therein  (#). 

This  writ  must  bear  teste  in  term,  and  be  returnable  in  court 
upon  a  day  certain  in  term.  Sue  it  out  in  the  same  manner  as 
the  habeas  corpus  cum  causa,  ante,  941.  No  affidavit  is  neces- 
sary to  obtain   it(^).     The  writ  need  not,   it  seems,  be  no^ 


(h)  Bettesn-arth  v.  Bell,  3  Burr.  1875. 
(i)  R.  M.,  1654,  ss.  7— 10. 
(k)  Roll.  Abr.,   Escape,   D.  9:  Anon., 
Cro.  Car.  14:  Balden  v.  Temple,  Hob.  202. 
(l)  Compton  V.  Ward,  1  Str.  429. 
(m)  Semble,  Rex  v.  Wrie;ht,  2  Str.  915. 
(n)  Rex  V.  ninton,  5  T.  R.  89. 
(o)  See  In  re  Salisbury,  5  B.  &  Aid.  266. 
(p)  O)oper  V.  J<mes,  2  M.  &  Sel.  202. 


(g)  Bamett  v.  Harris;  2  Dowl.  187' 
the  former  practice  as  to  this  writ,  in  l 
6th  edition  of  this  Work,  Vol.  11.  p.  "' 

(r)  See  ante,  859:  Sandys  v.  Ho 
Nev.  &  M.  59. 

(s)   Williams  v.  Jones,  2  C  &  J.  611. 

it)  Furnival  v.  Stringer,  5  CowL  IS 
3  Scott,  551,  S.  C. 
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larked  or  indorsed  with  the  term  and  number  of  the  roll    Chap.  m. 

:    the   judgment («*).     Although   the  judgment  be    against       ~  ' 

sveral,  yet  it  is  not  necessary  that  this  writ  should  be  against 

tore  than  those    defendants  who  are  in  actual  custody  (,^?). 

Hiere  the  writ  is  for  the  residue  of  a  debt,  after  aj^. /«.  is 

cecuted,  it  is   not  necessary  that   it   should  refer   to  what 

as  been  done  under  t\\Qfi.fa.(^2/).     Having  made  a  duplicate 

'^  it,  deliver  the  writ  to  the  officer  to  whom  it  is  directed,  who 

ill  bring  the  prisoner  up  into  open  court  on  the  return  day. 

;  is  usual  to  deliver  the  writ  to  tlie  officer  at  least  four  days 

^fore  the  prisoner  is  brought  up(^).      When  the  prisoner  is 

'ought  up,  give  the  duplicate  of  the  habeas  to  thejudge^s  clerk, 

ho  will  take  it  to  one  of  the  masters  ;  and  the  master  will  then 

arh  the  commitment  on  the  duplicate,  and  give  it  to  the  tipstaff, 

)  whose  custody  the  prisoner  is  taken  to  the  Queen''s  Bench,  or 

'leet  prison,  as  the  case  may  he  ;  the  habeas  itself  is  filed  in 

urt.     In  vacation,  it  seems,  the  writ  should  he  lodged  with  the 

arshal,  or  warden,  who  ivill  detain  the  prisoner  thereon  till  the 

',xt  term,   and  then  bring  him  up  as  above  mentioned.     By 

'.  M.  1654,  s.  10,  C.  P.,  the  writ,  when  lodged,  is  a  good 

Luse  of  detainer.     As  to  the  mode  of  charging  the  defendant 

L  execution,  by  means  of  this  writ,  see  ante,  858. 

m)  The  rule  of  H.  T.,  2^W.  4.  r.  9,  dis-  form.  Chit  Forms,  562. 

nses  with  the  entry  of  the  proceedings       (x)  Wilson  v.  Bacon,  1  Dowl.  118. 

record.     See  Furnival  v.  Stringer,  5        (y)  Green  v.  Foster,  2  Dowl.  191,  S.  C. 
)wl.  195;   3  Scott,  551,  S.  C;  and  the        (?,)  See  Park  v.  Torre,  3  B.  &  B.  93; 

ior  case  of  Wilson  v.  Bacon,  2  Dowl.  6  Moore,  260,  S,  C, 
) ;  and  the  rule  of  M.  T.,  1654.    See  the 
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Book  iv. 
Part  i. 

I,  Removal 
of  the  Cause 
before  Judg- 
ment. 

By  what 
"Writs. 


By  Habeas 
Corpus  cum 
Causa. 


CHAPTER  IV. 

REMOVAL   OF   CAUSES   FROM    INFERIOR   COURTS,  &C. 


1.  Removal  of  the    Cause  before 

Judgment. 
By  what  Writs,  944. 
When  not  removable,  945. 
When   Bail   required   before 

Removal,  946. 
Form,  Direction,  Teste,  Sfc, 

of  the  Writs,  id. 
Writs,  how  sued  out,  947. 
Within  ivhat  Time  to  be  sued 

out  and  delivered,  id. 
How   obeyed  and    returned, 

id. 
Bail  and  Appearance,  948. 
Procedendo,  id. 


Proceedings  after  Removal, 

949. 

Removal  of  Judgments,  Rules, 

8fc. ,  of  Inferior  Courts  for 

the  purpose  of  Execution. 

Generally,  by  19  G.  3,  c.  23, 
95  0. 

Where  the  Judge  is  a  Bar- 
rister of  Seven  Years* 
standing  under  the  1  <^  2 
V.  c.  110,  951. 

From  the  Courts  of  the 
Counties  Palatine,  952. 

From  the  Stannaries  Courts, 
953. 


1.  Removal  of  the  Cause  before  Judgment. 

By  what  Writs.']  Causes  from  inferior  courts,  not  being 
courts  of  record,  may  in  general  be  removed  into  the  Court  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer,  by  writs  of 
po?ie,  recordari  facias  loquelam,  or  accedas  ad  curiam^  according 
to  circumstances ;  and  from  inferior  courts  of  record,  by 
habeas  corpus  or  certiorari  {a).  But  as  causes  depending  in 
inferior  courts  not  of  record  are  seldom  in  practice  removed 
into  the  superior  courts  except  in  replevin,  it  is  enough 
here  to  refer  to  a  former  part  of  this  Volume  (6)  where  the 
writs  oi pone,  recordari  facias  loquelam,  and  accedas  ad  curiam, 
have  been  already  noticed.  We  shall  accordingly  confine  our 
attention  in  this  Chapter  to  the  writs  of  habeas  corpus  cum 
causa  and  certiorari,  the  writs  used  to  remove  causes  into  the 
superior  courts  from  inferior  courts  of  record,  as  already  men- 
tioned. 

The  writ  of  habeas  corpus  cum  causa  lies  only  where  the 
action  in  the  inferior  court  of  record  has  been  commenced  by 
process  against  the  person,  or,  in  other  words,  by  process  under 
which  the  defendant  is  supposed  to  be  in  the  custody  of  the 
court  below  (c)  ;  and  therefore,  w^here  the  proceedings  in  the 


(a)  In  an  action  or  suit  on  the  common 
law  side  of  the  court  of  the  vice-warden 
of  the  Stannaries  of  Cornwall,  it  is  en- 
acted, by  the  late  statute  of  6  &  7  W.  4, 
c.  10(),  s.  42,  that  "  it  shall  be  lawful  for 
the  Court  of  King's  Bench  at  Westmin- 
ster, on  the  application  of  any  party  to 
any  such  action  or  suit,  on  sjjecial  and 
sufficient  cause  shewn  by  affidavit,  to  the 
satisfaction  of  the  said  Court  of  King's 
Bench,  that  an  impartial  or  sufficient  trial 
cannot  be  had  in  such  court  of  the  vice- 


warden,  to  remove  by  writ  of  certiorari 
all  proceedings  which  may  have  been  had 
in  such  action  or  suit,  and  to  deal  there- 
with, and  to  make  such  orders  respecting 
the  same,  and  the  future  trial  of  and  pro- 
ceedings in  such  action  or  suit,  as  to  the 
said  Court  of  King's  Bench  shall  seem 
meet." 

(6)  See  p.  795.  &c. 

(c)  Mitchell  v.  Mitchenham,  1  B.  &  C. 
513  ;  2  D.  &  R.  722,  S.  C. :  Palmer  v.  For- 
syth, 4  B.  &  C.  401 ;  6  D,  &  R.  407,  &  G 
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nferior  court  are  by  plaint  only,  the  proceedings  cannot  be    Chap.  iv. 
emoved   by  habeas  corpus (^d).     It  cannot  be  used  by  the  " 

ilaintifFto  remove  his  own  cause (e).  The  effect  of  the  writ 
fefore  the  1  S^  2  V,  c.  110,  was  to  remove  the  body  of  the 
lefendant  when  actually  in  custody  into  the  superior  court, 
nd  also  the  several  actions  with  which  he  was  charged  in  the 
tiferior  court  (though  not  the  records) ;  or  if  he  were  not  in 
ctual  custody,  then  the  actions  only.  And  although  the 
Lrst  section  of  that  act  enacts,  that  no  person  shall  be  arrested 
n  mesne  process  in  any  civil  action  in  any  inferior  court 
diatsoever,  yet  it  would  seem  that  this  writ  may  still  be 
mployed  for  the  removal  of  the  cause  in  cases  where  the 
irocess  is  in  form  against  the  person,  though  the  defendant  be 
lot  and  cannot  be  actually  arrested  under  it.  It  is  no  ob- 
ection  to  the  writ,  that  the  attorney  who  sued  it  out  is 
mcertificated  ;  for  the  party  ought  not  to  be  punished  for  his 
ttorney's  neglect (/). 

The  certiorari  lies  in  all  cases  before  judgment,  whether  By  Certiorari, 
he  action  w^ere  commenced  by  process  against  the  person  or 
Lot ;  and  it  may,  it  seems,  be  sued  out  to  remove  an  ejectment, 
s  well  as  other  actions  pending  in  inferior  courts  of  record (^). 

When  not  removable.^  Neither  the  habeas  corpus  nor  the  When  not 
ertiorari  lies  where  the  debt  or  damages  laid,  or  things  de-  removable, 
aanded  in  the  declaration  in  the  court  below,  do  not  amount 
0  5/.,  if  the  steward  or  judge  of  such  court  be  a  barrister  of 
hree  years'  standing  ;  unless  the  action  concern  the  freehold 
r  inheritance,  or  title  to  lands,  lease,  or  rent(7i)  ;  or  if  there 
e  several  causes,  some  under  and  others  above  51.,  those  only 
i^hich  are  above  51.  shall  be  removed  by  the  habeas (i). 

Secondly,  it  lies  not  where  the  action  is  maintainable  only 
a  the  inferior  court ;  as,  for  instance,  w^here  an  action  is 
Tought  in  the  courts  in  London  for  calling  a  woman  a 
i^hore(/i'),  or  against  a  feme  covert  as  sole  trader  (Z),  it  cannot 
e  removed  by  this  or  any  other  writ,  unless  by  a  writ  of 
rror. 

Thirdly,  it  lies  not  to  the  counties  palatine,  unless  some 
pecial  grounds  for  the  issuing  of  it  be  first  laid  before  the 
ulterior  court  (?»). 

And,  fourthly,  it  does  not  in  general  lie  after  judgment, 
xcept  for  the  purpose  of  suing  out  execution,  or  giving  the 
iidgment  of  an  inferior  court  the  effect  of  a  judgment  of  a  su- 
perior court,  under  the  1S^2  F.  c.  110,  as  to  which  see  post,  950. 
Lnd  where  a  certiorari  was  moved  for  to  remove  the  record  of 

judgment  in  the  court  at  Durham,  against  a  person  who 
ias  in  the  custody  of  the  marshal  in  execution  in  an  action  in 
he  Queen's  Bench  for  the  purpose  of  enabling  his  bail  in  the 
ourt  below  to  render  him  in  the  Court  of  Queen's  Bench  in 

(d)  Mitchell  v.  Mitchenham,  ubi  supra.        7  Dowl.  607. 

(e)  See  Melsoms  v.  Gardner,  Cowp.  116;        (?)   12  G.  1,  c.  29,  s.  3, 

'idd,  404;  Pr.  Reg.  216  ;  Cas.  Pr.  C.P.  5.  {k)  Watson  v,  Gierke,  Carth.  75. 

(/)  Gli/nn  V.  Hutchinson,  3  Dowl.  529.  (l)    Pope  v.  Vaux,  2  W.  Bl.  1060. 

(g)  Goodright  d.  Sadler  v.  Bring,  2  D.  &  (m)  2ink  v.  Langton,  2  Doug.  749:  Wil- 

l.  407;  1  B.  &  C.  253,  S.  C. ;  Patterson  v.  lianis  v.  Thomas,   Id.   751,  n.  :  Jones  v. 

)ades,  3  B.  &  C.  550  ;  5  D.  &  R.  445,  S.  C;  Davies,  1  B.  &  C.  143 :  and  see  Edwards  v. 

•dquesre?  Bowen,  5  B.  &  C.  206  ;   7  D-  &  R-  709, 

(h)  21  J.  1,  c.  23,  ss.  4,  6  :  see  Fairley  v.  S.  C. 
t'Connell,  1  Burr.  515 :  Franks  v.  Quinsee, 
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thoir  <Hs(li;iri?o,  tlic  court  refused  it(/^).  And  it  lia.s  ])een 
decided,  tluit,  in  tlie  case  of  a  judgment  by  default,  if  the 
writ  is  not  delivered  until  after  the  jury  have  asHessed  tlie 
dainji[res  on  the  writ  of  inquiry,  the  court  will  award  a/^roce- 

(lc/i(/o(o). 

When  Bail  rcqiiired  before  liemovaLl  No  cause  can  ])e  re- 
moved from  an  inferior  court  of  record  hy  habeas  corpus^  or 
otherwise,  if  the  cause  of  action  do  not  amount  to  20/,  (/>•)  or 
ujnvards;  unless  the  defendant,  with  two  sufficient  suieties, 
enter  into  a  recognisance,  in  dou])le  the  amount  in  the  court 
below,  conditioned  for  the  ])ayment  of  the  del)t  and  costs  in 
case  judgment  shall  pass  against  him  (*/).  This  statute  ajjplies 
only  to  cases  of  removal  before  judgment  (r).  If  the  sum  in 
the  declaration  l)e  20/.  or  more,  the  plaintiff  is  precluded  from 
his  right  to  require  a  recognisance  under  either  of  the  sta- 
tutes, though  the  sum  sought  to  be  recovered  be  really 
less  {s).  The  statutes  requiring  l)ail,  apply  to  actions  of  tort; 
such  as  trover  {t),  slander(?<),  injury  to  right  of  way  {x)^  and 
so  forth,  where  the  damages  claimed  are  less  than  20/. 

Form,  Direction,  Teste,  S^c,  of  the  Writ.~\  The  writ  is  di- 
rected to  the  judge  or  steward  of  the  inferior  court,  and  it  is 
tested  on  some  day  in  term ;  and  it  may  be  returnal^le  imme- 
diate, if  directed  to  the  inferior  courts  of  London,  Westmin- 
ster, Southwark,  or  other  court  within  four  miles  of  Lon- 
don (j/) ;  and  in  all  other  cases  on  some  day  certain  in  term  (5;). 
If  the  defendant  be  in  custody,  the  writ  of  habeas  corpus  cum 
causa  should  be  directed  to  the  sheriff  or  other  officer  in  whose 
custody  the  defendant  is  detained  {a). 

With  respect  to  informalities  in  writs  of  certiorari  it  is  to 
be  observed,  that  third  persons  cannot  object  to  the  misdi- 
rection of  a  certiorari  to  remove  a  cause  from  an  inferior  court, 
if  the  proper  officer  in  whose  keeping  the  record  is  waive 
the  objection,  and  return  the  record  upon  such  writ  (6).  If 
a  plaintiff  without  improper  motives  has  removed  a  judgment 
into  a  superior  court,  by  an  irregular  Avrit  of  certiorari,  issued 
without  leave  of  the  court,  such  amendments  will  be  allowed 
and  terms  imposed  as  will  enable  him  to  avail  himself  of  the' 
judgment  without  prejudice  to  the  defendant  (c).  Where  a 
party  has  by  mistake  issued  a  certiorari  instead  of  a  re.  fa.  lo.. 


(n)  Patterson  v.  Reay,  2  D.  &  R.  177: 
and  see  Beian  v.  Prothesk,  2  Burr.  1151. 

(o)  Smith  V.  Sterling,  3  Dowl.  609  :  and 
see  Walker  v.  Gann,  7  D.  &  R.  769  :  Bevan 
V.  Prothesk,  2  Burr.  1151 :  see  Cox  v. 
Hart,  2  Burr.  75!J  :  Godshy  v.  Marsden,  4 
Moo.  &  P.  138  ;  (i  Bing.  433,  S.  C.  The 
Court  of  Common  Pleas,  however,  held, 
that  where  a  cause  was  removed  from  an 
inferior  court  after  interlocutory  judg- 
ment, and  before  inquiry,  a  procedendo 
would  be  refused.  Sed  quaere?  (See  per 
Holroi/d,J.,  in  Walker  v.  Gann,  nbi surra). 

(p)  See  7  &  8  G.  4,  c.  71,  s.  6  :  Brady  v. 
Vee)-e»,  5  Dowl.  415. 

iq)  lil  G.  3,  c.  70,  s.  6  :  7  &  8  G.  4,  c.71, 
s.  6:  see  Atterborough  v.  Hardy,  4  D.  &  R. 
362 ;  2  B.  &  C. 802,  S.  C. ;  Cotton  v.  Balers, 
1  Jurist,  22. 

(r)  Crookes  v.  Longden,  7  Dowl,  413  ;  5 


Bing.  N.  C.  410,  S.  C. 

(.s)  Brady  v.  Veeres,  5  Dowl.  416. 

(t)  Furnish  v.  Swann,  10  B.  &  C.  458. 

(m)   Lee  v,  Goodlad,  4  D.  &  R.  a50. 

(j?)  Franks  v.  Quinsee,  7  Dowl.  607- 

{y)  See  R.  H.,  13  &  14  Car.  2  :  R.  M, 
1654. 

(s)  R.  H.,  13  &  14  Car.  2 :  see  Rowell  v. 
Breedon,  3  Dowl.  324.  See  the  form  of 
the  habeas  corpus.  Chit.  Forms,  561 ;  and 
of  the  certiorari,  &c.,  Id.  565;  and  of  the 
different  directions  of  the  writs  of  habeas, 
&c..  Id.  561. 

{a)  Tidd,  9th  ed.,  349,  &c.  :  see  Perrin 
v.  West,  3  A.  &  E.  405  ;  5  Nev.  &  M.  291. 
S.  C 

'  (b)  Daniels  v.  Phillips,  4  T.  R.  499 ;  3 
Dowl.  325,  n. 

(c)  Rowell  V.  Breedon,  3  Dowl.  324. 
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he  rule  to  quash  it,  on  his  application,  is  absolute  in  the  first     Chap.  iv. 
Dstance  (  c) .  ■ 


Writ  how  sued  out,  d<;c.~\  In  some  cases  you  are  obliged  to  ob-  Writ  how 
ain  the  leave  of  the  court  to  sue  out  the  writ.  But  this  ap-  ^^^^  °"^' 
>ears  to  be  necessary  only  in  case  of  the  courts  of  the  counties 
>alatine.  In  other  cases  it  has  been  held,  that  no  leave  of 
he  court  or  fiat  of  a  judge  {d)  is  necessary,  and  the  writ 
nay  be  sued  as  a  matter  of  course  (e).  Your  affidavit  for 
hat  purpose  must  not  be  intitled  in  any  cause ;  or,  if  intitled, 
t  cannot  be  read  (/).  The  rule  for  a  certiorari  is  absolute 
n  the  first  instance  {g).  Sue  out  the  writ  in  the  manner  di- 
'ected  ante,  941,  and  leave  it  with  the  clerk  of  the  papers  or 
econdary  of  the  inferior  court. 

Within  what  Time  to  he  sued  out  and  delivered.!^  The  writ  withui  what 
nust  be   delivered  to  the  iudge  or  officer  of  the  inferior  court,  J/i^^^^?^^,,, 

PI*  /7\  IIP*  SUcU,  Out  d-llU 

it  latest,  before  any  01  the  jury  are  sworn  (A);  and  before  issue  delivered, 
ir  demurrer  joined,  if  such  issue  or  demurrer  be  not  joined 
vithin  six  weeks  after  the  arrest  or  appearance  of  the  defend- 
int  («') ;-  and  before  judgment  by  default  (J) ;  or,  at  all  events, 
)efore  any  one  of  the  inquest  are  sworn,  after  a  judgment 
)y  default  {k) ;  otherwise  the  writ  shall  not  be  received  or 
flowed  by  such  judge  or  officer,  and  the  inferior  court  may 
)roceed  in  the  cause.  If  the  judge  or  officer  of  the  inferior 
!Ourt  receives  the  certiorari  after  the  time  thus  limited,  a 
Procedendo  will  issue,  and  that  although  in  the  meantime 
he  record  has  been  filed  in  the  court  above  {I). 

How  obeyed  and  returned.^  In  cases  where  the  writ  lies.  How  obeyed 
t  has  the  effect  of  suspending  all  proceedings  in  the  actions  ^^'^  returned. 
Lgainst  the  defendant  in  the  inferior  court,  immediately  upon 
ts  being  delivered  to  the  officer  (w),  and  the  writ  must  be 
)beyed  without  delay  (n).  The  habeas  corpus  is  obeyed,  by 
)ringing  up  the  defendant  (if  in  custody  (0)  ),  and  by  return- 
ng  the  causes  with  wdiich  he  stands  charged ;  the  record  it- 
lelf  is  not  removed  into  the  court  above,  but  remains  in  the 

(c)  Ruffman  v.  Thornwett,  7  Dowl.  court  would  only  allow  the  removal  as  a 
13.  matter  of  favour.    If  this  be  so,  consider- 

(d)  Walkington  v.  Davis,  29th  April,  ing  that  even  the  formula  expressing  the 
839,  at  chambers,  coram  Erskine,  J.,  after  fiction  alluded  to  is  now  unnecessary,  (see 
onsulting  with  other  judges.  It  was  the  Doe  Bloxham  v.  Roe,  6"  Dowl.  388),  there 
ase  of  an  habeas  to  the  Palace  Court.  seems  no  reason  why  the  practice  in  the 

(e)  See  per  Littledale  J.,  in  Landens  v.  Exchequer  should  any  longer  differ  from 
thiel,  3  Dowl.  90:  Walkington  v,  Davis,  that  in  the  other  courts. 

ibi  supra.    It  has  been  said,  that  in  the  {/)  Ex  p.  Nohro,  1  B.  &  C.  267,  semb. 

exchequer  the  fiat  of  a  baron  is  neces-  (g)  Rawsey  v.  Gooday,  3  Dowl.  605. 

ary  where  the  defendant  obtains  such  a  (h)  43  El.  c.  5. 

vrit,  and  it  is  the  common  practice  to  (i)   21  J.  1,  c.  23,  s.  2. 

)rocure  the  fiat.    It  does  not  clearly  ap-  (j)  Ante,    946  :      Wyatt   v.  Markham, 

)ear  why  a  writ  which  is  as  much  of  Barnes,  221. 

ight  in  the  other  courts  as  a  writ  of  error,  (k)  Cox  v.  HaH,  2  Burr.  759 :  see  Lawes 

see  per   Littledale,   J.,    and  Erskine  J.,  v.  Hutchinson,  3   Dowl.  506  :    Smith  v. 

(bi  supra),  should  be  clogged  with   this  Sterling,  3  Dowl.  fi09. 

ondition  in  the  Exchequer.    Perhaps  it  {I)  iMverack  v.  Bean,  3  M.  &  W.  62. 

5  because  the  right  to  sue  in  that  court  (m)  Fazacharly  v.  Baldo,   1  Salk.   352. 

•a  civil  cases  was  originally  founded  on  It  suspends  the   power  of   the   inferior 

he    fiction    that  the   plaintiff   was   the  court,  so  that,  if  they  proceed,  the  pro- 

ueen's  debtor ;  and  as  this  removal  is  in  ceedings  would  be  void,  and  coram  non 

ieneral   effected  by   the  defendant,   and  judice. 

■ot    by  the  plaintiff",  the  fiction  did  not  \,n)  SeeBetteswo7-thv.  Bell,  3BurT.lQ75. 

jpply  in  these  cases;  and,  consequently,  the  (o)  See  ante,  941. 

i  o3 
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court  below  (p).  The  rotiirn  to  the  hahcas  iH,  in  fact,  a  mere 
account  or  history  of  the  jjroceeding.s  in  the  inferior  court, 
Tlie  certiorari  is  obeyed  by  returning  the  record  itself,  for- 
mally niade  up,  \\\io  the  court  abovt^,  in  order  to  be  further 
])roceeded  u|)ou  tb(MC'(y).  If,  un(k!i"  the  j)articular  circum- 
stances of  the  case,  the  writ  does  not  lie,  tliose  circumstances 
must  be  stated  specially  in  the  return  (r). 

Bail  an(4  Ap-  Bail  and  Appearance  after  Removal.']  IVeviously  to  the  ^  S^  2 
'liemovair"^'^  ^-  ^'  ^^^^  ^^  ^^^^  defendant  were  in  custody  when  the  hahcas 
corpus  was  delivered  to  the  court  below,  he  was  removed  by  it 
into  custody  of  the  marshal  or  warden,  after  wdiich  he  might 
have  been  discharged  on  putting  in  bail.  Or,  if  he  were  not 
in  custody,  he  must  have  put  in  special  bail,  or  filed  com- 
mon bail  in  the  court  above,  according  as  the  action  was 
bailable  or  not  bailable.  And  by  putting  in  bail  in  the  court 
above,  those  in  the  court  below  were  discharged  (6-).  It  will 
be  uimecessary  further  to  notice  the  practice  as  to  putting 
in  special  bail  on  removal  from  inferior  courts,  for  it  would 
seem,  that,  as  since  the  1  (^  2  V.  c.  110,  there  can  be  no  an-est 
on  mesne  process  in  any  inferior  court,  special  bail  cannot  now 
in  any  such  case  be  required  (^J). 
Common  Bail  In  actions,  removed  by  habeas  or  certiorari,  you  file  com- 
how  filed,  &c.  mon  bail,  thus : — Engross  the  hail-piece,  and  annex  it  to  the 
writ  and  return,  as  above  directed;  file  the  same  at  the  judges 
chambers,  and  give  notice  to  the  plaintiff'' s  attorney  or  agent  of 
your  having  done  so  {u).  It  would  seem  that  common  bail 
cannot  be  filed  before  the  writ  is  returned  (a;).  The  plaintiff 
may  at  any  time,  after  the  return  of  the  writ  {y),  compel  the 
defendant  to  put  in  common  bail,  by  obtaining,  from  one 
of  the  judge's  clerks,  a  rule  for  a  procedendo,  unless  the  de-- 
fendant  put  in  common  bail  within  four  days  after  notice 
thereof,  if  in  term,  or  in  six  days  if  in  vacation  {z).  And  if 
there  be  several  defendants,  and  the  cause  be  removed  by 
one,  common  bail  must  be  put  in  for  all,  otherwise  a  prO" 
cedendo  may  be  awarded  {a). 


Procedendo, 

Foi  not 
putting  in 
Bail. 


♦ 


Procedendo.']  If  the  defendant  do  not  put  in  bail  within 
the  time  limited  by  the  rule  for  that  purpose,  the  plaintiff 
may  sue  out  a  writ  of  procedendo.  This  writ  is  grantable  by 
any  judge  of  the  court  into  which  the  cause  was  removed, 
upon  application  to  one  of  their  clerks  at  chambers.  Engross 
the  writ  upon  plain  parchment  {h),  directed  to  the  inferior  courts 
commanding  them  to  proceed  in  the  action.  Make  out  a  praecipe 
for  the  office.  Get  the  writ  signed  by  one  of  the  masters.  Take 
it  to  the  seal  office  and  get  it  sealed.     Take  it  to  the  secondary  of  . 

I 


( p)  Fazaeharly  v.  Baldo,  1  Salk,  352, 

(q)  See  Palmer  v,  Forsyth,  4  B.  &  C. 
401;  6  D.  &  R,  497,  S-  C.:  Askew  v,  Haij- 
ton,  1  Dowl,  510. 

(r)  See  forms  of  return,  Tidd's  Forms, 
147,  156. 

(s)  MS.,  M.  1814  :  Taylor  v.  Shapland, 
3  M,  &  Sel,  328, 

it)  See  the  1  &  2  V.  c.  110,  s.  1 :  and  see 
the  former  practice  as  to  putting  in  spe- 
cial bail,  in  the  6th  edition  of  this  Work, 
Vol.  11.996,  997. 


(m)  See  the  form  of  the  common  bail-    564. 


piece,  Chit.  Forms,  547;  and  of  the  no- 
tice of  having  filed  it,  'd.  547. 

(.r)  R,  M.  1651 :  R.  E.,  29  C.  2  :  R.  H., 
10  W.  3. 

(y)  Clarke  v.  Harbin,  Barnes,  90 :  sec 
Lee  v.  Goodlad,  4  D.  &  R.  35<». 

(2)  See  R.  M.  16.54,  s.  8:  R.  H.,  10  W. 
3.    See  the  form,  Chit.  Forms,  563. 

(a)  Keat  v.  Goldstein,  7  B.  &  C.  525; 
1  M.  &  R.  305,  S,  C;  Jameson  v,  Schonswat, 
1  Dowl,  175. 

(h)  See  forms  ot procedendo,  Chit  Forms, 
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le  inferior  court,  and  file  it;  and  the  cause  will  be  then  pro-  Chap,  iv. 
3eded  in,  in  the  inferior  court,  from  the  stage  in  which  it  was 
t  the  time  the  habeas  or  certiorari  was  served.  But,  if  hail 
e  put  in,  or  the  defendant  has  rendered  himself,  after  the 
spiration  of  the  rule,  and  before  the  procedendo  sued  out,  it 
;ems  i\\Q  procedendo  cannot  be  sued  out  afterwards  (c). 

And,  generally,  if  the  defendant,  upon  removing  a  suit  For  other 
3mmenced  against  him,  does  not  comply  with  the  statutes  Causes. 
nd  rules  of  court,  made  to  regulate  the  proceedings  therein, 
pon  such  removal,  as  by  not  pleading  in  due  time  to  the 
eclaration  delivered,  or  the  like,  the  plaintiff  may  obtain  a 
rocedendo.  Also,  if  the  court  below  state,  in  their  return  to 
le  habeas  or  certiorari,  circumstances  from  which  the  court 
idge  that  the  writ  ought  not  to  have  issued,  a  procedendo  will 
e  awarded  ((?). 

If  the  procedendo  has  been  improperly  awarded  or  issued,  Quashing 
le  opposite  party  may  apply  to  the  court  out  of  which  it  Procedendo, 
sued,  to  have  it  quashed. 

The  court  will  not  quash  a  regular  writ  of  certiorari,  unless  Quashing 
lere  is  an  admission,  or  something  tantamount  to  it,  by  the  Certiorari, 
arty  suing  it  out,  that  he  has  done  it  for  the  purpose  of 
elay  (e). 

By  stat.  21  Jac.  1,  c.  23,  s.  8,  after  the  cause  has  thus  been  Removal 
jmanded,  it  can  never  afterwards  be  removed  before  final  ^Indo!"^"^ 
idgment  (/).  Even  where  the  plaintiff,  after  the  cause  was 
ms  remanded,  recovered  in  the  court  below,  and  then  sued 
le  bail  below  upon  their  recognisance,  who  removed  the 
roceedings  into  the  King's  Bench  by  habeas,  the  court, 
pon  application,  awarded  a  procedendo  {g^.  But  this  pro- 
ision  of  the  statute  of  James  does  not  extend  to  applica- 
ions  by  bail  (A), 

Proceedings  after  Removal.']  After  the  cause  has  been  removed  Proceedings 
ato  the  court  above,  by  the  plaintiff,  the  plaintiff  may  be  com-  movah  ^" 
elled  to  proceed,  as  pointed  out  ante,  798,  on  such  a  removal.  Declaration. 
^he  plaintiff  must  declare  within  the  second  term,  inclusive, 
fter  bail  has  been  put  in  and  perfected,  otherwise  he  may  be 
onprossed,  but,  if  not  nonprossed,  the  cause   is   not  out  of 
ourt  till  a  year  after  the  return  of  the  writ  for  the  removal 
fit  («■).     After  the  cause  has  been  removed  by  the  defendant, 
he  plaintiff  may  proceed  in  the  action  or  not,  at  his  discre- 
ion;  there  are  no  means  of  compelling  him  to  do  so  {Jc)  ;  and 
he  defendant  cannot,  in  such  a  case,  nonpros  the  plaintiff  (^)  ; 
lut  the  cause  will  be  out  of  court  if  the  plaintiff  do  not  declare 
vithin  a  year  after  the  return  of  the  writ  for  the  removal  of 
t;  and  after  that  time  the  defendant  need  not  receive  the 

(c)  Johnson  v.  Walker,  4  B.  &  Aid.  535:     M.  &  R.  766,  S.  C. 

nd  see  Wigs^ins  v.  Stephen.^,  5  East,  533.  {h)  Glynn  v.  Hutchinson,  3  Dowl.  529. 

(d)  See  Watson  v.  Clerke,  Carth.  75 :  («)  Norrish  v.  Richards,  5  Nev.  &'  M. 
>ope  V.  Vaux,  2  W.  Bl.  1060:  Fazacharly  268 ;  1  H.  &  W.  437,  S.  C.  It  was  the  case 
.  Baldo,  1  Saik.  352;  Hwton  v.  Beckman,  of  a  removal  by  habeas  corpus. 

;  T,  R.  760:  Jones  V.  Davies,   1  B.  &  C.        (k)  Clai-k  v.  Dixon,  3  M.&Se],  93:  Clerk 

43  :  and  see  Fry  v.  Carey,  1  Str.  527.  v.  Mayor  of  Berwick,  4  B.  &  C.  649  ;  7  D. 

(e)  Landens  v.  Shell,  3  Dowl.  90.  See  &  R.  104,  S.  C .-  Norrish  v.  Richards,  5 
s  to  writs  of  error,  ante.  Vol.  I.  ,361.  Nev.  &  M.  268  ;  1  H.  &  W.  437,  S.  C. 

;  (/)  See  Lawes  v.  Hutchinson,  3  DowL  (l)  Id.:  R.M.,  16C.  2:  Davies  v.  James, 

,06.  1  T.  R.  372  :  Clerk  v.  Mat/or  of  Berwick, 

I  (g)  Dixon  v.  Heslop,  6  T.  R.  365  :   see  4  B.  &  C.  649  ;  7  D.  &  R.  104,  S.  C. 
ijawes  v.  Hutchinson,  3  Dowl.  506  ;  1  C.> 
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Hook  IV.  (Icclamtioii  (///).  If"  the  ])laintiff'  do  ])roct'e(l,  lie  must  ])ef»'in 
^^'^'^  '•  de  iioro,  by  (loclarinj^  aj^uiust  the  (Ict'eiidant,  whatever  may 
have  ])een  the  sta^^e  in  whicli  the  cause  was  in  the  inferior 
court  at  the  time  it  was  removed,  and  tliis,  wlietlier  tlie  re- 
moval was  by  haheas  or  certiorari  (?/).  'J'he  j)]aintitt,  how- 
ever, cannot  declare  before  bail  Is  ])iit  in.  'J'he  rule  oY  M.  T.^ 
8  11^.  4,  as  to  commencements  of"  declarations,  does  not  apply 
to  causes  removed  from  inferior  courts ;  and  therefore  it 
seems  that  the  declaration  should  be  in  the  old  form  (o). 
There  is  no  objection,  at  least  if  the  removal  1)e  by  halxas, 
to  the  plaintiff"'s  declaring  in  a  different  form  of  .action  from 
that  which  he  commenced  in  the  court  below,  provided 
it  be  for  the  same  cause  of  action  (/>),  and  not  for  a  larger 
amount  {q). 

Plea,  &c.  The  time  for  pleading  is  the  same  as  in  replevin,  ante,  801 ; 

but  no  imparlance  is  allowed,  although  the  plaintiff"  do  not 
declare  until  the  next  term  after  the  bail  are  perfected,  j)ro- 
vided  he  declare  on  or  before  the  last  day  of  the  term  (r). 

The  suljsequent  proceedings  are   the  same   as   in  ordinary 
cases. 

Costs.  If  the  plaintiff  have  judgment,  he  shall  be  entitled  to,  and 

allowed,  the  costs  of  the  proceedings  in  the  inferior  court  (.s-). 

2.  Removal  of  Judgments y  Rides,  &;€.,  of  Inferior  Courts,  for  the 
purpose  of  Execution  {t). 

2.  Removal  of      Removal  of  Judgments  of  Inferior  Courts  of  Record  generally 
inSr*'  ""^  ^^  19  G.  3,  c,  23.]  By  statute  19  G,  8,  c.  70,  s,  4,  where  judg- 
Courts  of       ment  is  given  in  an  inferior  court  of  record,  (or  in  the  couils 
SiiTbyio"^"  ^f  *^^^  counties  palatine)  {u),  any  of  the  superior  courts(w)  at 
G.  3,  c.  23.      Westminster  (upon  affidavit  of  such  judgment  being  obtained, 
and  of  diligent  search  and  inquiry  having  been  made  after  the 
person  of  the  defendant  or  his  effects,  and  of  execution  having 
issued  against  his  person  or  effects,  as  the  case  may  be,  and 
that  his  person  or  his  effects  are  not  to  be  found  within  the 
jurisdiction  of  the  inferior  court)  may  cause  the  record  of 
the  judgment  to  be  removed  into  such  superior  court,  and 
issue  writs  of  execution  thereon  against  the  person  or  effects 
of  the  defendant,  in  the  same  manner  as  upon  judgment  in 
the  said  courts  at  Westminster (^).      This  statute  does  not 
extend  to  an   ejectment  (^).     Nor  to  judgments  against  the 
garnisher  in  foreign  attachment  in  the  lord  mayor's  court  of 
London  (5;).      Nor  to    judgments    for   defendants  (a).      The 
amount   for   which  the  judgment  was  obtained  is  immate- 
rial (6).     It  seems  that  the  leave   of  the  court  is  necessary, 

(m)  Clarke  v.  Harbin,  Barnes,  90:  Hut-        {s)  R,  M.  1654,  s.  22. 
t(mv.Struubridge,  1  Str.  631:  Nwrish  v.        (?)  See  as  to  writs  of  erroi  from  inferior 

RichrircLi,  5  Nev.  &  M.  268 ;  1  H.  &  W.  courts,  ante,  Vol.  I.  p.  385. 
437,  S.  C.  (m)  32  G.  3,  c.  68,  s.  1:    see  Wareing's 

(w)  R.  M.,  16  C.  2 :  Fazacharlyw  Baldo,  Practice  C  P.  L.  249. 
1  Salk,  352:  Turner  v.  Bean,  Barnes,  345.        {v)  See  Rowell  v.  Breedon,  3  Dowl.  324. 
(o)  Dod  V.  Grant,  6  Nev.  &  M.  7(1 ;  4  Ad.        (x)  See  the  form  of  the  affidavit  in  this 

&  E.  485,  S.  C.  latter  case.  Chit.  Forms,  56(j ;  of  the  rule, 

(p)  Gunn  V.   Macheurt/,   1  Wils.  277:  Id.  567;  andof  thet«-?tora«,  Id.  567.    See 

Bowerbank  v.  Walker,  2  Chit.  Rep.  519.  Jwdan  v.  Cole,  1  H.  Bl.  532. 

{q)  Wnatt  V.  Evans,  3  Salk.  55,  per  cur. :        (;/)  Doe  Stansfield  v.  Shipley,  2  Dowl.  408. 
Bowerbank  v.  Walker,  2  Chit.  Rep.  519.  (z)  Bulmer  v.  Marshall,  1  D,  &  R.  537. 


{r)  See  ante,  802:  and  Smith  v.  James,        (a)  Batten  v.  Squires,  4  Dowl.  53. 
6  T.  11.  752.  (jb)  Knowles  v.  Lynch,  2  Dowl.  623. 
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id  that  a  judge  at  chambers  has  no  power  to  grant  the     chap.  iv. 
rit(c).     The  rule,  on  application  to  the  court,  is  absolute 
the  first  instance  (c?).     Where  the  original  judgment  was 
iStro3^ed  by  accidental  fire,  the  court  ordered  execution  to 
sue  on  a  verified  copy  of  the  judgment  (e). 

Removal  of  Judgments,  Rides  and  Orders  of  Inferior  Courts,  Removal  of 
\ere  the  judge  is  a  barrister  of  seven  I/ears'  standing,  under  Rulirand^' 
S^  2  V.  c.  110.]  The  twenty-second  section  of  1  ii^-  2  F.  c.  Orders  of  in- 
0,  enacts,  "  that  in  all  cases  where  final  judgment  shall  be  where^he'^*^ 
tained  in  any  action  or  suit  in  any  inferior  court  of  record.  Judge  is  a 

which  at  the  time  of  passing  of  this  act  a  barrister  of  not  feve^  y"^"^, 
jS  than  seven  years'  standing  shall  act  as  judge  assessor  or  standing, 
sistant  in  the  trial  of  causes,  and  also  in  all  cases  where  any  v^^'^^jJq^^ 
le  or  order  shall  be  made  by  any  such  inferior  court  of    '  ' 
cord  as  aforesaid  whereby  any  sum  of  money  or  any  costs, 
arges,  or  expenses  shall  be  payable  to  any  person,   it  shall 

lawful  for  the  judges  of  any  of  her  majesty's  superior 
urts  of  record  at  Westminster,  or  if  such  inferior  court  be 
[thin  the  county  palatine  of  Lancaster  for  the  judges  of  the 
)urt  of  Common  Pleas  at  Lancaster,  or  for  any  judge  of  any 

the  said  courts  at  chambers,  either  in  term  or  vacation, 
>on  the  application  of  any  person  who  at  the  time  of  the 
mmencement  of  this  act  shall  have  recovered  or  who  shall 

any  time  thereafter  recover  such  judgment,  or  to  whom 
y  money  or  costs,  charges  or  expenses  shall  be  payable  by 
ch  rule  or  order  as  aforesaid,  or  upon  the  application  of  any 
rson  on  his  behalf  (/"),  and  upon  the  production  of  the  record 
such  judgment,  or  upon  the  production  of  such  rule  or  order, 
ch  record,  or  rule  or  order,  as  the  case  may  be,  being  re- 
ectively  under  the  seal  of  the  inferior  court  and  signature  of 
e  proper  officer  thereof,  to  order  and  direct(^)  the  judgment, 
,  as  the  case  may  be,  the  rule  or  order,  of  such  inferior 
urt  to  be  removed  into  the  said  suj^erior  court  or  into  the 
)urt  of  Common  Pleas  at  Lancaster,  as  the  case  may  be  ;  and 
imediately  thereupon  such  judgment,  rule,  or  order  shall  be 
the  same  force,  charge,  and  effect  as  a  judgment  recovered 
or  a  rule  or  order  made  by  such  superior  court,  and  all 
oceedings  shall  and  may  be  immediately  had  and  taken 
ereupon  or  by  reason  or  in  consequence  thereof  as  if  such 
dgment  so  recovered,  or  rule  or  order  so  made,  had  been 
iginally  recovered  in  or  made  by  the  said  superior  court, 
into  the  Court  of  Common  Pleas  at  Lancaster,  as  the  case 
ly  be ;  and  all  the  reasonable  costs  and  charges  attendant 
•on  such  application  and  removal  shall  be  recovered  in  like 
mner  as  if  the  same  were  part  of  such  judgment  or  rule  or 
ier:  provided  always,  that  no  such  judgment  or  rule  or 
ier  when  so  removed  as  aforesaid  shall  affect  any  lands, 
liements,  or  hereditaments,  as  to  purchasers,  mortgagees,  or 
iiditors,  any  further  than  the  same  would  have  done  if  the 
ne  had  remained  a  judgment,  rule,  or  order  of  such  inferior 

)  Rowell  V.  B)-eedon,  3  Dowl.  324.  the  application,  Chit.  Forms,  569. 

)  Knoivles  v.  Lynch,  2  Dowl.  623.  (§•)  See  form  of  order,  Chit.  Forms,  5(>9; 

)  Ciieesewright  v.  Franks,  6  Dowl.  471.  form  of  affidavit  in  support  of  the  ap- 

■')  See  form  of  affidavit,  in  support  of  plication,  Id.     . 


952 


Book  rv. 
Part  i. 


Removal  of  Causes  from  Inferior  Courts,  ^c. 

court,  unlesH  ami  until  a  writ  of  execution  thereon  shall  he 
actually  ])ut  into  the  hands  of  the  sheriff  or  other  officer 
a])])oiiited  to  execute  the  same" (A). 

Jt  may  he  ohserved,  tliat  this  seetion  does  not  contain  the 
words  on  the  construction  of  which  it  has  heen  ludd  that 
the  11)  (/.  3,  c.  2t\  does  not  include  to  judgnients  against 
defendants.  Also,  that  the  aj)plication  under  this  statute 
may  he  made  to  a  judge  at  chamhers,  which  was  not  the 
case  under  the  19  0.  fi,  c.  23.  It  aj)pHes  to  inferior  courts  of 
equity  as  well  as  law(i).  The  2  S^  3  F.  c.  1(5,  .s-.  28,  contains 
a  similar  provision  as  to  judgments  in  the  Court  of  1*1  eas  at 
Durham. 


Removal  of  a 
Judgment, 
&c.,  in  the 
Court  of 
Common 
Pleas  at  Lan- 
caster. 


Removal  of  a  Judgment^  6^c.^from  the  GouH  of  Common  Pleas 
at  Lancaster  or  Durham r\  The  4  ci^-  5  W.  4,  c.  62,  *.  81,  enacts, 
"  that  whenever  a  ])laintiff  or  defendant,  in  any  action  or  suit  in 
which  judgment  shall  he  recovered  in  the  said  Court  of  Com- 
mon Pleas  at  Lancaster,  shall  remove  his  person  or  goods  or 
chattels  from  or  out  of  the  jurisdiction  of  the  said  Court  of 
Common  Pleas  at  Lancaster,  it  shall  and  may  be  lawful  for 
any  of  the  superior  courts  at  Westminster,  upon  a  certificate 
from  the  prothonotary  of  the  said  Court  of  Common  Pleas  at 
Lancaster,  or  his  dejjuty,  of  the  amount  of  final  judgment 
obtained  in  any  such  action,  to  issue  a  writ  or  writs  of  exe- 
cution thereupon  for  the  amount  of  such  judgment,  and  the 
costs  of  such  writ  or  writs  and  certificate,  to  the  sheriff  of  any 
county,  city,  liberty,  or  place,  against  the  person  or  persons  or 
goods  of  the  party  or  parties  against  whom  such  final  judg- 
ment shall  have  been  obtained,  in  such  manner  as  upon  judg- 
ments obtained  in  any  of  the  said  courts  at  Westminster"  {lc)» 
Where  a  defendant,  after  judgment  in  an  action  in  the  Com- 
mon Pleas  at  Lancaster,  has  removed  his  person  out  of  the 
jurisdiction  of  the  county  palatine,  a  superior  court,  upon  an 
affidavit  of  these  facts,  (without  shewing  that  he  has  also 
removed  his  goods),  will  order  a  capias  ad  satisfaciendum  to 
issue  (/).  And  where  a  party  against  whom  a  judgment  ha^ 
been  obtained  in  the  Common  Pleas  at  Lancaster  has  remove(|' 
out  of  the  jurisdiction,  it  is  necessary,  in  order  to  obtain  a 
writ  of  execution  against  him,  to  produce  an  affidavit  of  the 
fact  of  his  removal  (m).  The  2  t^  3  V.  c.  16,  s.  28,  as  to  judg* 
ments  in  the  Court  of  Pleas  at  Durham,  contains  a  provision 
similar  to  that  oi\S^2  V,  c.  110,  s.  22,  ante,  951. 

Section  32  also  enacts,  "  that,  in  case  any  rule  of  the 
said  Court  of  Common  Pleas  at  Lancaster  cannot  be  enforced 
by  reason  of  the  non-residence  of  any  party  or  parties  within 
the  jurisdiction  thereof,  it  shall  be  lawful,  upon  a  certificate  of 
such  rule  by  the  prothonotary  of  the  said  court,  and  an  affi- 
davit that  by  reason  of  such  non-residence  such  rule  cannot 
be  enforced  as  aforesaid,  to  make  such  rule  a  rule  of  any  one 
of  the  said  courts  at  Westminster,  if  such  court  shall  thiak] 


{h)  See  the  forms  of  affidavit,  order, 
and  writs  of  execution  on  this  section, 
Chit.  Forms,  569  et  seq. 

(i)  Harvei/  v.  Gilbart,  7  Dowl.  616. 

(k)  See  the  forms,  Chit.  Forms,  568. 

{I)  Lord  V,  Cross,  4  Nev.  &  M.  30 ;  2  Ad. 


&  E.  81,  S.  C;  but  see  Same  v.  Same,  3 
Dowl,  Rep.  4. 

(m)  Duckworth  v,  Fogg,  2  C,  M.  &  R^ 
736  ;  1  Tyr.  &  G.  172  ;  4  Dowl.  Rep.  396, 
S.  C. 
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whereupon  such  rule  shall  be  enforced  as  a  rule  of  such     chap.  iv. 

irt."     The  2  S^  S  V.  c.  16,  s.  29,  contains  a  similar  provision 

to  rules  of  the  Court  of  Pleas  at  Durham. 

Removal  of  a  Judgment,  &^c.,from  the  Court  of  the  Stannaries  Removal  of  a 
Cornwall.']  The  6  c^  7  ^.  4,  c.  106,  5.  11,  for  the  improve-  £f^oJ^*'ti,g 
mt  of  the  administration  of  justice  in  the  Stannaries  of  coiiVt  of  the 
rnwall,  contains  provisions  similar  to  those  of  the  above  act  -^tannaries  at 
4  <^-  5  W.  4,  c.  62,  s.  31.     But  the  provisions  of  the  6  (^-  7  ^'''"''^"• 
'.  4,  c.  106,  apply  only  to  judgments,  orders,  &c.,  on  the 
V  side  of  the  court  (*^).     And  decrees  on  the  equity  side  of 
;  court  can  only  be  removed  under  the  provisions  of  the  1 
I  V.  c.  110,  s.  22,  above  noticed  (o). 

i)  Harvey  v.  Gilbard,  7  Dowl.  525,  Pat-       (o)  Harvey  v.  Cilbard,  7  Dowl.  616,  Wil- 
n,  J.  Hams,  J. 
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CHAPTER  V. 

CLAIM    OF    CONUSANCE. 


inwhatcases.  Ill  what  Cases.'\  INFERIOR  courts  of  record  («)  liaving  j 
grant  of  "  conusance  of  pleas,"  with  or  without  excliisivi 
words,  may  chiini  conusance  if  an  action  for  a  cause  witliii 
their  conusance  be  brought  in  a  superior  court  (i).  But  conu 
sance  shall  not  be  allowed  when  the  franchise  claiming  it  can 
not  give  a  remedy,  and  when,  consequently,  there  would  Ik 
a  failure  of  justice  (c*);  as  in  quare  impedit  {d\  Yt\)\ii\m  [e] 
waste  (/),  or  attaint  {g)\  nor  shall  it  be  allowed  after  the  causi 
has  been  removed  from  the  inferior  court  by  writ  of  error  (/<) 
or  where  the  corporation  or  lord,  to  whom  the  franchise  wa 
granted,  are  themselves  parties  («),  or  in  quo  warranto  infor 
mations(^);  nor  shall  it  be  allowed  where  the  defendant  is  f 
stranger,  not  having  any  property  within  the  franchise  (^),  o 
where  the  action  here  is  against  an  heir  on  the  bond  of  his  an 
cestor,  and  he  hath  no  assets  within  the  jurisdiction  of  th( 
inferior  court  (?w);  nor  shall  it  be  allowed,  where  the  plaintif 
is  an  attorney  or  officer  of  the  superior  court,  and  consequently 
privileged  to  sue  there  (w).  The  defendant's  being  in  the  cus 
tody  of  the  marshal,  however,  does  not  oust  the  inferior  coun 
of  its  jurisdiction  (o). 

As  to  the  species  of  actions  in  which  conusance  is  allowed,  ii 
depends  entirely  upon  the  charter  by  which  the  franchise  ha; 
been  granted;  the  universities  have  conusance  in  persona 
actions  only  ( jo  ) ;  in  other  cases  the  conusance  is  usually  con- 
fined to  local  actions  (5');  but  in  all  cases,  the  actions  in  whicl: 
it  is  claimed  must  be  such  as  were  in  esse  at  the  time  of  th( 
charter,  and  not  subsequently  created  by  statute  (r). 

When  to  be  When  to  he  made.']  Conusance  must  be  claimed  before  the 

made.  defendant  has  pleaded  (s),  and  even  before  imparlance  (t);  and 

in  cases  where  the  cause  of  action  appears  in  the  writ,  it  must 
be  claimed  upon  the  return  day  of  the  writ  (u). 

(«)  2  Inst.  140:  Co.  Lit.  117.  b.  (w)  Lit.   Rep.   40,  304:    3    Leon.   149; 

(b)  See2Bac.Abr.,  Courts,  (D)  3:  ISel-    Jolliff'e  v.  Langsion,    1  Ld.  Raym.  342: 
Ion,   257:    Hardr.  509,   510:    Jennings  v.    ante,  846. 

Hankyn,   Carth.  11:    Davis  v.   Stnnger,        (o)  Bro.   Conusance,  50:    Jennings  v. 

Carth.  354.  Hankyn,  Carth.  12 :  Jones  v.  Bodeeiior,  1 

(c)  1  Ro.  Abr.  489.  Ld.  Raym.  135. 

(d)  44  E.  3,  29  b:  26  E.  3,  73:  Co.  Lit        (p)  See  Lit.   Rep.  352:    Hallet/s  case. 
134.  Cro.  Car.  87,   88:    Thornton    v.  Ford  4 

(e)  38  E.  3,  31:  2  Inst.  140:  Bro.  Conu-    Serle,  15  East,  634:   Williams  v.  Brid 
sance,  423.  den,  11  East,  543. 

(/)  1  H.  4,  5.  (q)  4  Inst.  213:  Tidd,  631. 

ig)  Dy.  202.  Keilw.  210:  Co.  Lit.  204.  (r)  14  H.  4,  20:  see  22  E.  4,  23:  2  Bac, 

(ft)  50  Ass.  9.  Abr.,  Courts,  (D)  3. 

(i)  Bendl.  88,  pi.  134:  Day  v.  Savadge,  (s)  Wells  v.  Trehern,  Bame-,,  346. 

Hob.  87.  (t)  Welles  v.  Trahern,  Willes,  233. 

(A:)  Keilw.  88  to  90.  (m)  Leasingby  v.  Smith,  2  Wils.  4(»fi,  413: 

(/)  22  Ass.  83.  Rex  v.  Agar,  5  Burr.  2820:  see  Broum 

(m)  Brown  v.  Carrington,  Cro.  Jac  502  ;  v.  Renouard,  12  East,  12. 


1 
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Chap.  v. 
How  made. 


Motion  and 
Rule  for  Al- 
lowance of. 


Hoiv  made.~\  The  claim  must  be  entered  on  a  roll  (,:*;);  and  if 
!  franchise  were  immemorial  and  not  founded  upon  any  ex- 
iss  charter,  a  former  allowance  of  it  in  the  superior  court  or 
eyre  must  be  stated  (j/).  Such  allowance,  or,  in  the  case  of 
express  charter  or  private  statute,  then  the  charter  itself,  or 
exemplification  of  it  under  the  great  seal  {z),  or  an  exem- 
fication  (<»),  or  copy  (J),  of  the  private  statute,  must  be  pro- 
ced  in  court.  Also,  where  the  claim  is  made  by  one  of  the 
iversities,  a  certificate  of  the  chancellor  of  such  university 
it  the  defendant  is  a  resident  member,  and  also  an  affidavit 
the  same  eff^ect,  must  be  produced  (c). 

riie  claim  is  exhibited  in  court,  and  the  motion  is  made  that 
3e  allowed.  Then,  upon  the  claim  and  the  other  documents 
)ve  mentioned  being  read,  the  court  grant  a  rule  ujDon  the 
dntiff^  to  shew  cause  why  the  conusance  should  not  be 
3 wed;  and  upon  cause  shewn  or  default  made,  the  court 
,ke  the  rule  absolute,  or  discharge  it,  as  in  ordinary 
es  (^d). 

IJonusance  may  be  claimed  by  the  bailiff"  of  the  franchise  (e), 
by  the  chancellor,  vice-chancellor  (/),  or  even  the  deputy 
the  vice-chancellor  of  either  of  the  universities  (^).  tf 
,de  by  attorney,  the  letter  of  attorney  must  be  produced  in 
irt  and  filed  (A). 

[f  conusance  be  allowed,  a  transcript  of  the  record  is  sent  to 
!  inferior  court;  but  the  record  itself  remains  in  the  supe- 
r  court:  and  if  the  plaintiff"  afterwards  cannot  have  justice 
le  him  in  the  court  below,  he  may  have  a  re-summons  upon  Re-summons, 
!  record  remaining  in  the  superior  court  («). 


By  whom 
made. 


Record,  how 
disposed  of. 


:)  Paternoster  v.  Graham,  2  Str.  810 : 

singhy  v.  Smith,  2  Wils.  409.     See  the 

n  of  the  entry,  Browne  v.  Renouard, 

iast,  15. 

')  Foster  v.  Heram,  1  Ld.  Raym.  427  : 

•ler  V.  Mitton,  1  Salk.  183:  9  Co.  27  b, 

u 

;)  See  ante,  Vol.  I.  219. 

;)  See  Kendrick  v.  Kynaston,  1  W,  Bl. 

)  See  ante.  Vol.  I.  216. 

')  Paternoster  v.  Graham,  2  Str.  810. 


(d)  See  Browne  v.  Renouard,  12  East, 
12:  see  Leasingby  v.  Smith,  2  Wils.  409; 
Comb.  119. 

(e)  Bro.  Conusance,  36,  50. 

(/)  Williams  v.  Brickenden,  11  East, 
543. 

ig)  Hardr.  505. 

{h)  Bishop  of  Ely's  case,  1  Sid.  103;  1 
Lev.  87:  and  see  Williams  v.  Brickenden^, 

11  East,  543:  Browne  v.  Renouard,  12  Id. 

12  to  l.'>. 

(?)  1  Sellon,  257:  Tidd,  634, 
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CHAPTER  VI. 


CHANGE   OF   VENUE. 


Book  iv. 
Part  i. 


IT  should  be  premised  that  the  court  will,  in  some  cases, 
noticed  ante.  Vol.  I.  200,  201,  order  tlie  issue  or  inquiry  to  he 
tried  or  executed  in  another  county  tlian  that  in  wliicli  the 
venue  is  laid,  but  this  practice  is  distinct  from  that  of  changing 
the  venue. 


How  and  in  what  Cases  by  De- 
fendant, 956. 
Into  what  Counties,  960. 
How  and  in  what  Cases  brought 

back  on  an  Undertaking,  ^c, 

961. 


When  brought  back,  and  Rule 
discharged  vnthout  an  Un- 
dertaking, 962. 

In  what  Cases  changed  by  Plain- 
tiff, 963. 


How  and  in 
what  Cases  by 
Defendant. 


On  the  com- 
monAffidavit, 


How  and  in  what  Cases  hy  DefendantJ]  Local  actions  must 
be  brought  in  the  county  in  which  the  cause  of  action  arose; 
transitory  actions,  in  any  county,  at  the  ojition  of  the  plaintiff. 
But  if  the  plaintiff  bring  a  transitory  action  in  any  other 
county  than  that  in  which  the  cause  of  action  arose,  the  de- 
fendant upon  application  to  the  court  or  a  judge  founded  upon 
an  affidavit,  "  that  the  plaintiff's  cause  of  action  (if  an}- )  arose 
in  the  county  of  B.,  and  not  in  the  county  of  A.,"  (where  the 
action  is  brought),  "  or  elsewhere  out  of  the  said  county  of 
B.,"  can  have  the  venue  changed  to  the  county  where  the 
cause  of  action  really  arose  {a).  The  affidavit  must  expressly 
state  that  the  action  did  not  arise  in  the  county  in  which  the 
venue  is  laid,  and  that  it  did  arise  in  the  count}''  to  which  the 
venue  is  sought  to  be  changed,  and  not  elsewhere,  otherwise  it 
will  be  insufficient  (6).  It  may,  it  seems,  be  made  either  by 
the  defendant  or  his  attorney,  though,  as  this  does  not  appear 
expressly  settled,  it  is  safest  to  comply  with  the  usual  practice 
of  having  it  sworn  to  by  the  defendant  himself  (c).  In  term, 
the  ride  to  change  the  venue  may  he  obtained  from  one  of  the, 
masters^  who,  upon  producing  the  above  affidavit  and  the  de- 
claration ^  and  a  motion  paper  signed  by  counsel,  loill  draw  up 
the  ride,  which  is  absolute  in  the  first  instance  {d).  Draw 
up  the  rule  with  one  of  the  masters,  and  serve  a  copy  of  it  on  the, 
plaintiff's  attorney  or  agent,  who  will  thereupon  alter  the  decla- 


{a)  See  1  Saund.  73,  74.  n.:  Jones  v. 
Tearce,  2  Dowl.  54:  Tidd,  9th  ed.  609. 
See  form  of  affidavit,  Chit.  Forms,  570. 

(b)  Jones  V.  Pearce,  2  Dowl.  54:  Palmer 
V.  Ter}-y,  2  Dowl .  566 :  Allen  v.  Griffiths, 
3T.  R.  495:  Walker  v.  Wright,  4  East, 
495. 

(c)  Bidden  v.  Smith,  2  Dowl.  219:  see 
King  V.  Turner,  1  Chit.  Rep.  58,  161. 


(d)  R.  H.,  2  W.  4,  r.  103.  By  that  rufe,  1 
"In  cases  where  the  application  for  a 
rule  to  change  the  venue  is  made  upoB 
the  usual  affidavit  only,  the  rule  shall  be 
absolute  in  the  first  instance."  The  rulj" 
of  T.  T.,  49  G.  3,  (11  Easi,  273;  1  CM 
Rep.  691),  requires  that  all  rules  m 
changing  the  venue  shall  be  drawn  up  7 
"on  reading  the  declaration." 


Change  of  Venue.  957 

'Mon.     In  vacation  you  may  obtain  a  judge's  order  to  the  same     chap.  vr. 

^ecty  which  is  granted,  as  of  course,  without  summons,  upon  the 

'oduction  of  the  affidavit  and  declaration.  The  judge's  order 
taken  with  the  affidavit,  aud  a  motion  paper  signed  hy 
unset,  to  one  of  the  masters,  who  will  thereupon  draw  up 
e  rule.  The  rule  may  be  served  at  the  same  time  as  the 
ea(e). 

This  application  cannot  be  made  before  the  defendant  has  At  what  Time 
peared  (/).  It  may  now,  it  seems,  be  made  any  time  after  ^^^  ^®  ^^'^' 
claration,  and  before  the  defendant  has  pleaded  (^);  but  not 
ter  plea,  (even  a  plea  in  abatement  {li)  ),  pleaded,  unless 
ider  special  circumstances  {post,  958).  It  may  be  made  after 
ne  has  been  obtained  to  plead,  though  upon  terms  of  plead- 
»  issuably  {i),  unless  expressly  provided  against  by  the 
der,  or  unless  the  order  be  upon  the  terms  of  taking  short 
tice  of  trial  (Jc),  or  upon  "  the  usual  terms"  (/),  whether  or 
t  the  trial  would  be  lost  by  the  changing  (?»).  If  it  is  in- 
ided,  therefore,  to  apply  to  change  the  venue,  or  if  it  is 
prehended  that  such  a  course  may  be  desirable,  the  defend- 
t's  attorney  should  introduce  into  the  order  for  him  the 
)rds  "  without  prejudice  to  any  application  to  change  the 
Que;  "  or,  if  the  plaintiff  will  not  be  materially  delayed  by 
anging  the  venue,  the  court  or  a  judge  may  direct  that  the 
ier  for  time  should  be  amended  in  that  respect  {ji).  The 
iirt  have  refused  to  change  the  venue  from  London  into  a 
rthern  county  in  Hilary  term,  on  the  motion  of  the  defend- 
t,  without  an  affidavit  of  merits  (o).  The  motion  cannot  be 
ide  by  defendant  after  a  new  trial  granted  (/>).  Also,  where 
3  defendant  has  allowed  judgment  to  go  by  default,  it  may 
doubtful  if  the  court  or  judge  would  change  the  venue  at 
}  instance  of  the  other  defendant  who  had  pleaded;  for  it 
ght  be  imposing  a  hardship  upon  the  former,  to  have 
nages  assessed  by  a  jury  of  a  different  county,  without  his 
ent  {(f). 

[f  the  cause  of  action  be  such,  that  the  above  affidavit  {viz.  where  the 
it  the  cause  of  action,  if  any,  arose  in  the  county  into  which  Cause  of  ac- 
;  defendant  proposes  to  change  the  venue,  and  not  else-  several  Coun- 
lere)  cannot   be  made,   the  court   or  judge  will  not  order  ties. 
;  venue  to  be  changed,  unless  under  very  particular  circum- 
nces,  or  by  the  consent  of  parties.     Therefore,  if  the  cause 
action  have  arisen  in  two  counties,  as  in  an  action  for  a  libel 

)  Phillips  V.  Chapman,  5  Dowl.  250,  Dearden,  M'Clel.  &  Y.  106. 

i.  (m)  Notts  V.  Curtis,  1  Dowl.  319;  2  C. 

f)  Impey,  K.  B.,  271.  &  J.  345,  S.  C:  Tanks  v.  Fishei;  2  Dowl. 

r)  SnMh  V.  Walker,  8  Taunt.  169;  2  22:  Shipley  v.  Cooper,  7  T.  R,  698:  Petyt 

are,  64,  S.  C. :  Wigley  v.   Dubbins,  4  v.  Berkeley,  Cowp.  51  i:  and  see  Ford  v. 

g.  384;  12  Moore,  91,  S.  C;  see  Af OSes  V.  Gainer,   Sayer,  207*.     ^tm    v.    Taylor,   1 

<enson,  1  Taunt.  58 ;  3  B.  &  P.  13:  see  Bhig.  186;  7  Moore,  598,  S.  C. 

former  cases  and  law,  yJsp^m  V.  Gra?/,  1        (w)  Notts  v.  Curtis,  2  C.  &  J.  .345;  1 

211:  R.  M.  1654,  s.  5:  Wood\.  Winch,  Dowl.  320,  S.  C;  and  in  a  case  in  the 

nes,  480:  Thomeur  v.  Hand,  Id.  486:  Exch.,  (H.  T.,  1838),  an  action  of  assault 

/ward  V.  Wells,  Id.  489.  and  false  imprisonment,  the  court  allowed 

)  Wigley  V,  Dubbins,  12  Moore,  91;  an  amendment  of  the  judge's  order  in  the 

ng.  384,  S.  C.  above  respect,   where   the  plaintiff"  had 

;)  Rowley  V.Allen,  WiUes,  318:   Wilson  laid  the  venue,  and  given  notice  for  trial 

ifom,?,  2  B.  &  P.  320:  Petyt  v.  Berkeley,  in  London,   to  enable  the  defendant  to 

>'p.  511.  change  the  venue,  so  as  to  try  the  cause  at 

')  Shipley  V.  Cooper,  7  T.  R.  698 :  Nun  the  assizes. 

•  'aylor,  1  Bing,  186;  7  Moore,  598,  S.C:        (o)   Walton  v.  Hutton,  1  Chit.  Rep.  14. 

'■  >n  V.  Randell,  1  M.  &  R.  142:   Waring        (p)  Palmer  \.  Marshall,  1  Dowl.  256;  1 

.''}lt,  3  Price,  3.  Moo.  &  Sc.  252;  8  Bing.  155,  S.  C. 
Russell  V.  Hurst,  1   C.  &   M.  184:        {q)  See  Eccles  v.  Ho/to«rf,  4  Moo.  &  Se. 

^  i}ig  V.  Holt,  3  Price,  3 :  Brettargh  v.  233:  Groves  v.  Thackery,  5  Taunt.  631. 
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Hook  IV.     j)iil)lislu'<l  ill  two  or  more  counties  (r),  or  writt(!n  in  one  and 


pul)lisluMl  in  another  t-onnty  ('.s),  tlie  court  or  judge  will  i 
diaiigo  the  venue  (^);   Itut  wliere   the  ]il)el  was  wi-itten  a 


and 
puhlished  in  one  county  («<),  or  written  here  and  j)ul»liHhed  ir 
(jermany  (,/;),    the   venue   was   allowed   to  he  changed  to   tht 
county  where  the  lihel  was  wi-itten. 
In  what  Ac-         In  an  action  for  criminal  convei-sation,  the  coui-t  have  ul- 
commoi/Ani- ^*^^^^'^^  ^^^^  venuc  to  he  changed,  upon  the  usual  affidavit  (y) ; 
davit.  so  in  an  action  for  an  assault  (^r),  or  for  negligence  in  driving, 

ikv.{a).  But  in  an  action  on  the  case  for  running  down  £ 
ship,  it  has  heen  held  that  the  venue  cannot  he  changed, 
unless  some  special  gi-ound  he  alleged  (/>»).  So  the  venue  maj 
he  changed  in  all  actions  upon  contracts  not  under  seal  (c), 
with  the  exception  of  actions  on  hills  of  exchange  and  promis- 
sory notes,  to  which  the  idea  of  locality  cannot  attach  ((/); 
and  also,  except  in  an  action  on  a  charter-party,  or  j)olicy  o; 
insurance  (c),  or  other  instrument,  though  not  under  seal  (/), 
if  the  declaration  he  special  on  the  written  instrument,  anc 
the  instrument  he  not  merely  incidental  to  the  action,  as  ar 
I.  0.  U.,  or  the  like  {g).  If  the  declaration  contain  one  coun1 
on  a  cause  of  action,  in  respect  of  which  the  venue  cannot  b( 
changed,  the  insertion  of  other  counts  on  causes  of  action,  ir 
which  the  venue  can  be  changed,  will  make  no  difference  {K) 
It  cannot  be  changed  in  debt  for  rent  («'),  or  in  an  action  or 
an  award  (^),  or  on  a  specialty  (/),  or  in  covenant  (m).  Yet, 
in  covenant,  where  a  view  was  necessary,  the  court  allowec 
the  venue  to  be  changed  to  the  county  in  which  the  premise? 
were  situate  {n)^  though,  in  another  case,  it  was  refused  (o) 
And  in  other  cases,  on  specialties  or  written  instruments 
under  special  circumstances,  the  court  will  change  the  venu( 
after  issue  joined,  but  not  in  general  before  {p).  There  are  som( 
other  cases,  also,  in  which  the  court  or  judge  will  not  allow 
the  venue  to  be  changed,  unless  upon  special  grounds;  ai 
in  actions  for  scandalum  magnatum  [q),  actions  against  car- 

{r)  Pinkney  V.Collins,  IT.  R.  571:   Ho-  12  Moore,  161,    S.  C;  Slade  v.  Trew,  1 

bart\.  Wilkens,  1  Dowl.  460:  Clementson  Dowl.  65;  1  C.  &  M.  584,  S.  C:  Robert. 

v.  Newtombe,  3  Dowl.  42.5.  v.  Wright,  1  Tyr.  532. 

(s)  CHssold  V.    Clissold,   1   T.   R.   647:  (h)  Parmetei-  v.    Otway,    3    Dowl.  66 

Hitchon  v.  Best,  1  B.  &  B.  299.  Walthew  v.  Syers,  Id.  160;   1  C,  M.  &  R 

(t)  See  2  Saund.  5e:  Nealev.   Neville  596,  S.C;  Dawson  v.  Bowman,  3  Dowl 

6  Taunt.  565:  Cameron  v.  Gray,  6  T.  R.  160;   1  C,  M.  &  R.  594,  S.  C-  Hartv 

363:  Robson  v.  Blackwell,  2  Dowl.  645.  Taylor,  2  D.  &  R.  164:  Arden  v.  Morning 

(u)  Freeman  y.  Norris,  3  T.  R.  306.  ton,  4  Tyr.  56. 

(x)  Metcalfe  v.  Markham,  3  T.  R.  652  :  (i)  Duplessis  v.  Chalk,  2  Str.  878. 

but  see  Walker  v.  Wright,  4  East,  495.  (k)   Whitburn  v.  Staines,  2  B.  &  P.  355 

{?/)  Guard  v.  Hodge,  10  East,  32.  Stanway  v.  Hislop,  4  D.  &  R.  635;  3  B.  is 

(2)  Shepheardv.  Hall,  2  Chit.  Rep.  417-  C.  9,  S.  C. 

(a)   Williams  v.  Land,  4  Taunt.  729.  (I)  Foster  v.  Taylor,  1  T.  R.  781 :  Watt 

(6)  Flecke  v.  Godfrey,  1   T.  R.  782,  n.  v.  Daniel,  1  B.  &  P.  425:  Youde\.  Youde.. 

But  it  does  not  appear  from  the  report  4  Dowl.  32;  3  Ad.  &  El.  311,  S.C:  anc 

where  the  accident  took  place.  see  Anmi.,  1  Sid.  87. 

(t)  Kirke  v.  Broad,  Say.  7:  Howarthv.  (m)  Bohrs  or  Maude  v.  Sessions,  1  C. 

Willett,2  Str.  1180:   Watkins  v.  Towers,  M.   &   R.  86;    2   Dowl.   699,   S.  C.  .•  set 

2  T.  R.  275:  Roberts  v.   Wright,  1  Dowl.  Weatherby  v.  Goring,  3  B.  &  C.  552;  5D. 

294;  1  C.  &  J.  547;  1    Tyr.  552,   S.   C,  &  R.  441,  S.C. 

which  was  an  action  on  an  I.  O.  U. :  see  (n)  Hodinott  v.  Cox,  8  East,  268. 

Moi-ris  V.  Hurry,  7  Taunt.  306.  (o)  Anon.,  2  ChiL  419. 

(d)  Parmeterv.  Otway,  3  Dowl.  66:  Wal-  (p)  Bohrs  or  Maude  v.  Sessions,  1  C. 
thew  V.  Syers,  Id.  160:  Pinkney  v.  Collins,  M.  &  R.  86:  Cockerill  v.  Dlmn,  1  C.  & 
1  T.  R.  571 :  Evans  v.  Weaver,  1  B.  &  B.  M.  661 :  Parmeter  v.  Otway,  3  Dowl.  fl6: 
20:  Shepherd  V.  Green,  5  Taunt.  576:  Yowde  v.  Yowde,  4  Dowl.  32 ;  3  Ad.  &  El 
Smith  V.  Elkins,  1  Dowl.  426.  311,  S.  C.    See  cases  referred  to  in  notes 

(e)  Smith  v.  Stansfield.  1  M'Clel.  &  Y.  infra. 

212,  per  curiam.  (q)  2  Ld.  Raym.  U18:  Duke  of  NorfoBi 

if)  Morrice  v.  Hurry,  7  Taunt.  .306.  v.  Alderton,  2  Salk.668:  Lady  Falconbridgi 

(g)  Pickardv.  Featherstone,  4Bing.  39;    \.  Fmrest,  2  Str.  807- 
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rs  (r),   actions   for  the   infringement  of  a  patent  (5),  and     Chah.  vt, 

ions  for  escapes,  or  false  returns  [t). 

Serjeants-at-law,   barristers,   attornies,   and   officers   of  the  Persons  privi- 

irt,  have  the  privilege  of  laying  their  venue  in  Middle-  ylnue.^  ^^ 

:  ill) ;  and  the  court  or  judge  will  not  allow  the  defendant 

change  it,  upon  the  usual  affidavit  {v) ;  provided  they  sue 

their  own  right  (^),  and  not  jointly  with  others  (j/).     But  if 

jy  lay  the  venue  in  any  other  county,  they  have  no  privilege 

to  retaining  it  {z).    And  a  plaintiff,  who  becomes  a  barrister, 

ring  the  action,  cannot  bring  back  the  venue,  though  ori- 

lally  laid   in   Middlesex  («).     And   if  an  attorney  sue  by 

orney,  he   thereby  waives   his   privilege   as   to   venue  {h). 

id  none  of  the  above  persons  can,  as  defendants,  have  the 

lue  changed  to  Middlesex  without  the  usual  affidavit  (c). 

Where   a   transitory  action   is   brought  in  the  county   in  Change  of 

lich  the  cause  of  action  arose,  or  in  the  other  cases  already  ciirGrounds!" 

intioned,  in  which  the  venue  cannot  be  changed  upon  the 

nmon  affidavit,  or  in  which,  although  it  might  have  been  so 

mged,  yet  the  application  has  not  been  made  in  projDcr  time, 

!.,  the  court  will  never  change  the  venue,  unless  it  is  very  evi- 

it,  that  from  political  excitement,  or  other  causes,  a  fair  and 

partial  trial  cannot  be  had  in  the  county  where  it  is  already 

d  (<i) ;  or,  unless  the  witnesses  on  both  sides  live  at  a  great 

itance  from  the  place  where  the  venue  is  laid,  or  unless  the 

pense  of  trying  the  cause  in  the  county  where  the  venue 

laid  very  greatly  preponderates  {e) ;  or  where  a  view  is  de- 

able  for  the  furtherance  of  justice  (/)  ;  or  under  other  very 

icial  circumstances  (^^),  as,  for  instance,  where,  in  a  country 

ise,  the  cause  was  not  tried  for  defect  of  jurors,  and  the  de- 

idant  Avas  rendered  by  his  bail,  so  that  he  would  have  been 

tained  in  prison  till  the  following  assizes,  had  not  the  venue 

3n  changed  to  Middlesex  {li) ;  or  with  the  consent  of  par- 

s(«).     The  mere  circumstance  of  there  being  only  twenty- 

le  special  jurors  in  a  county,  is  no  ground  for  changing  the 

iiue(^).     In  these  cases,  it  is  not,  it  seems,  in  general,  any 

swer  to  the  application,  that  the  defendant  has  given  an 

•)  Heathcoafs  case,  2  Salk.  670.  of  Norfolk,  Exch.,  22nd  November,  1839. 
f)  Bruntcm  v.  White,  7  D.  &  R.  103:  (e)  Alcock  v.  Cook,  6  Bing.  733  ;  4  Moo. 
m.,  2  Chit.  Rep.  418;  6  T.  R.  363.  &  P.  573,  S.  C .-  Johnson  v,  Nevismi,  2 
!)  Anon.,  2  Salk.  609,  670.  Dowl.  260:  and  see  Foster  v.  Taylor,  1  T. 
i)  Notwithstanding  the  2  W.  4,  c.  39,  R.  781:  Evans  v.  Weaver,  1  B.  &  P.  20: 
i  piivilege  still  exists,  (ante,  846),  but  Anon.,  2  Chit.  Rep.  418  :  Ladbray  v.  Rich- 
must  sue  in  person,  as  an  attorney,  ards,  7  Moore,  82:  Fenwick  v.  Farrow, 
<wless  V.  Tinims,  3  Dowl.  707).  1  Chit.  Rep.  334:  Crompton  v.  Stewart,  1 
i;)  Pope  V.  Redfearne,  4  Burr.  2027;  2  Dowl.  567;  2  C.  &  J.  473,  S.  C, ,-  10  Price, 
)w,    242,    176:  Burroughs  v.    Willis,  2  171. 

.  822:  Knight  V.  Barnahy,  2  Ld.  Raym.  (/)  Hodinott  v.  Co.r,  8  East,  268. 

3;  2  Salk.  670,  S.  C-    Pye  v.  Leigh,  2  ig)  See  Foster  v.  Taylor,  1  T,  R.  782: 

81.1065:  Downesv.  Brian,  Id.  993.  Hodinott  v.  Cox,  8  East,   268:    Keys    v. 

c)  See  Newton  v.  Rowland,  1  Salk.  2.  Smith,  10  Bing.  1;  3  Moo.  &  Scott,  338, 

y)  See  ante,  846:   Newton  Sf  Wife  v.  S.C.;  in  which  case  defendant  was  a  pri- 

fland,  6  Dowl.  630.                 .  soner.     Where   the   venue   was    laid    in 

',:)  Lewis  V.  Shelley,  7  Taunt.  146.  "iork shire,  and    the  witnesses  from  the 

It)  Newton  v   Harland,  6  Dowl.  630.  nature  of  their  occupation  would  necessa- 

1')  Lowle.ssy.  Timms,  3  Dowl.  7'i7'  rily  be  abroad  at  the  time  of  the  York 

•)  Yeardley  v.  Roe,  3  T.  R.  573  :  Pope  assizes,  the  court  granted  a  rule  nisi  to 

Wedfeame,  4  Burr.  2028:  and  see  Lewis  change  the  venue  to  London.     (Atkinson 

'\helley,  7  Taunt.  146:  ante.  847-  v.  Sadler,  2  Chit.  419). 

)  See  Mayor  of  Poole  V.  Bennet,  2  Stra.  [h]  Keys  v.  Smith,  10  Bing.  1;    3  M.  & 

i:   P'^ti/t  \.  Berkeley,  Cov/p.  510:  Re.rv.  Scott,  338;  2  Dowl.  210,  S.  C. 

'■'■V,  3  Burr.  1. 3:33:  Mylockey.  Saladine,  (i)   Mayor  Sfc.  of  Bristol  v.  Proctor,   1 

(1564  :   Mayor  S^c.  of  Bristol  v.  Proctor,  Wils.  298. 

ils.  298:  Hill  v.  Payne,  3  Dowl.  695:  (k)  Doe  Lloyd  v.  Williams,  5  Bing.  N.C. 

fmtonv.  Jennings,  5  Bing.  N.  C.  485;  205. 

owl.  449,  S.  C-  Moiris  v.  The  Duke 
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PAItT  I. 


In  local  Ac- 
tions. 


Rule  not  a 
Stay  of  Pro- 
ceedings. 


Into  what 
Counties. 


Chunye  of  Venue, 

undertaking  to  try  at  the  Hittinp^s(^).  TJie  ajfldant  to  clam 
the  vcjiuCy  imdcr  special  ciraumtances,  should  state  the  nature  ( 
the  cause  of  action ,  and  of  the  defence  thereto^  and  the  yroum 
for  the  motion  or  application  hn).  And  if  tlie  ground  on  whic 
the  venue  i.s  souglit  to  he  changed  l)e,  tliat  tlie  witne.sKeH  r 
side  at  a  great  distance  from  tlie  ])hice  where  the  venue  i.s  hil 
the  affidavit  sliouhl  also  state,  that  the  defendant  intends  i 
examine  v/itnesses  (?/,),  the  nuinher  of  those  witnesses  (o),  ar 
where  they  reside.  The  apjdication  should  also^  as  a  peneri 
rule,  be  made  after  issue  joined,  and  not  before  (/>).  Wher 
however,  the  jneadings  and  facts  of  the  case  were  such,  tlu 
the  court  could  not  fail  to  see  what  the  issues  joined  must  h 
and  the  oidy  matter  in  dispute  was  as  to  costs,  a  change  ( 
venue  was  allowed  hefore  issue  joined  (</).  The  court,  i 
granting  the  application,  will,  in  general,  impose  on  the  a] 
plicant  such  terms,  as  to  payment  of  costs  or  expenses  (r 
admissions  (6'),  and  other  matters  (^),  as  they  consider  just  i 
the  opposite  party. 

We  have  seen  {ante.  Vol.  /.  200)  that  hy  the  3  S^-  4  JV.  - 
c.  42,  .9.  22,  the  venue  may  be  changed  even  in  local  actioi 
where  it  is  more  convenient  that  the  trial  should  take  place  i 
another  county.  The  application  to  change  the  venue  in  th 
case  cannot  be  made  till  after  issue  joined  (z<).  In  local  action 
when  an  impartial  trial  cannot  be  had  in  the  county  where  it 
action  is  brought,  instead  of  moving  to  change  the  venue,  it 
more  usual  to  apply  for  leave  to  enter  a  suggestion  upon  tl 
issue,  in  order  to  have  a  trial  in  the  adjoining  county,  as  d 
rected  ante.  Vol.  I.  201. 

A  rule  or  order  to  change  the  venue  does  not,  in  genera 
operate  as  a  stay  of  proceedings,  and  the  parties  are  bound  t 
take  the  next  step  as  if  no  such  order  had  been  made(^). 

Into  what  Counties.~\  When  the  venue  is  changed  upon  tl 
common  affidavit,  it  is  always  changed  to  the  county  in  whic 
the  cause  of  action  arose;  when  changed  because  a  fair  an 
impartial  trial  cannot  be  had  in  the  county  in  which  it  ; 
laid,  it  is  usually  changed  to  the  next  adjoining  county;  whe 
changed  for  any  other  special  cause,  it  is  changed  into  sue 
county  as  the  circumstances  of  the  case  suggest.  It  may  1: 
changed  to  Chester (^),  Durham,  or  Lancaster,  and  the  recoi 
sent  down  by  mittimus  into  the  latter  counties.  The  veni; 
might,  even  before  the  11  G^.  4  c'y  1  W.  4,  c.  70,  be  changed  1 
a  Welsh  county  (0);  and  if  it  be  desired  afterwards  to  ha| 


{I)  Johnson  v.  Nevison,  2  Dowl.  260 : 
sed  vide  Hm/tJiorn  v.  Birch,  2  Id.  240. 

(m)  Ladhury  v.  Richards,  "  Moore,  82: 
see  Johnson  v.  Beresfm-d,  2  C.  &  M.  222. 
See  a  form,  Chit.  Forms,  554,  576 

(w)  Crompton  v.  Steuart,  1  Dowl.  567; 

2  C.  &  J.  473,  S.  C. ;  but  see  per  Littledale, 
J,,  3  Dowl.  68. 

(0)  Evans  v.  Weaver,  1  B.  &  P.  20. 

( p)  Youde  V.  Youde,  4  Dowl.  32  ;  3  Ad. 
&  El.  311,  S.  C;  Cotte)-ill  v.  Dixon,  1  C.  & 
M.  661 :  Bohrs  v.  Sessions,  1  C,  M.  &  R. 
86  :  Weatherhy  v.  Goring,  3  B.  &  C.  552 ; 
5  D.  &  R.  441,  S.  C;  Parnteter  v.  Otway, 

3  Dowl.  66  :  see  Foster  v.  Taylor,  1  T.  R. 
781 :  Mylocke  v,  Saladine,  3  Burr.  1561  : 
Bayley  v.  Beaumont,  11  Moore,  384  :  Dow- 
ler  V.  Caller,  7  Dowl.  55. 


(q)  Dowler  v.  Collis,  4  M.  &  W.  531 ; 
Dowl.  56,  S.  C. ;  but  not  so  clear  as  to  tl 
point  in  the  text. 

(r)  See  Bowring  v.  BignoM,  1  Dot 
685,  per  cur. 

(s)  See  Holmes  v.  JVainwright,  3  Ea 
329. 

(t)  See  Bowring  v.  Bignold,  1  Dov 
685,  per  curiam  :  Evans  v.  Weaver,  1  B. 
P.  20. 

(M>  Bell  V.  Han-ison,  2  C,  M.  &  R.  73; 
4  Dowl.  181.  S.  C. 

(2)  See  post,  1045.  , 

(V)  Godfrey   v.  Philpot,    2  Ld.   Rayi 
1418:  Price  v.  Griffith,  1  Wils.  222;  whii 
cases  were  decided   before  the  1  W. 
c.  70. 

(2)  Hopkins  v.  JJoyd,  6  East,  355. 
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e  cause  tried  in  the  next  English  county,  it  might  be  done  Chap,  vi. 
'  a  suggestion  upon  the  issue,  as  directed  ante,  Vol.  I.  200(a).  ~ 
•  it  may  be  changed  to  a  city ;  after  which  the  party  may 
.  motion  have  a  venire  to  the  sheriflF  of  the  next  adjoining 
unty(^).  In  Michaelmas  or  Hilary  term,  however,  the 
urt  will  not,  in  general,  change  the  venue  to  a  county  where 
ere  are  no  Spring  assizes  (c),  unless  with  the  consent  of 
rties,  or  under  special  circumstances  (c?). 

How  and  in  what  Cases  brought  hack  on  an  Undertaking,  How  and  in 
.]  The  plaintiff  may  bring  back  the  venue  to  the  county  brought  back 
which  he  has  already  laid  it.     But  by  R.  H.,  2  JV.  4,  r.  103,  on  an  under- 
;he  venue  shall  not  be  brought  back,  except  upon  an  under-  *^^^^"S>  <^c. 
iing  of  the  plaintiff  to  give  material  evidence  in  the  county 
which  the  venue  was  originally  laid  "(e).     The  application  in 
s  case  is  to  discharge  the  rule  to  change  the  venue,  and  is  made 
directed  ante,  956,  as  to  the  latter  rule{f).     The  application 
[)uld,  in  strictness,  be  made  before  the  venue  has  been  altered 
the  issue  under  the  rule  to  change  the  venue  (^);  yet  the 
irt  have  allowed  it,  even  after  the  cause  has  been  carried 
wn  to  trial,  and  been  made  a  remanet{li).      In  practice, 
wever,  it  is  usual  to  apply  for  this  rule  as  soon  as  the  rule 
change  the  venue  has  been  served.     Sometimes  the  under- 
ling above  mentioned  may,  as  we  shall  presently  shew,  be 
ipensed  with. 

If  the  plaintiff  fail  in  doing  that  which  he  has  undertaken,  vvhat  mate- 
mely,  to  give  material  evidence  at  the  trial  of  some  matter  rial  Evidence, 
issue  arising  in  the  county  where  the  venue  is  laid,  he 
ill  be  nonsuited  {i),  if  the  objection  be  taken  at  Ni$i 
^ius{k).  But  it  will  be  sufficient  to  prove  any  fact  mate- 
.1  to  the  cause  that  took  place  in  the  county,  though  it  do 
t  go  to  the  entire  cause  of  action  (/);  for  instance,  that  the 
3d  upon  which  the  action  is  founded  was  enrolled  within 
i  county  (m);  or,  in  an  action  by  the  assignees  of  a  bank- 
pt,  to  prove  that  the  fiat  of  bankruptcy  issued,  and  the 
nkruptcy  was  declared,  in  the  county  (?^);  or  to  prove  that 
ters  containing  the  promise  on  which  the  action  is  founded 
re  put  into  the  post-office  in  the  county  (o) ;  or  in  an 
ion  for  goods  sold  and  delivered,  to  prove  letters  containing 
voices  of  goods  having  been  put  into  the  post-office  in  the 
mty  at  the  time  the  goods  were  forwarded  (p)  ;  or  delivery 
the  goods  in  the  county  to  a  carrier  for  the  defendant  (§-); 
to  prove,  in  an  action  for  an  escape,  the  issuing  of  the  writ 

i)  See  Freeman  V .  Gwynn,  2W.  Bl.  962.  production  of  a  rule  to  pay  money  into 

))  Bird  V.  Morse,  7  Taunt.  385.  court  was  held  to  be  material  evidence, 

;)  See  Moor   v.  Fearnhaugh,  1  Wils.  (where  the  venue  was  brought  back  to 

;  2  Str.  1258,  S.  C:   Howarth  v.  Wil-  Middlesex),  though  not  obtained  till  after 

,  2  Str.  1180.  the  discharge  of  the  rule  to  change  the 

i)  See  Fenwick  v.  Farrow,  1  Chit.  Rep.  venue. 

;Id.  14:  Howarth  v.  WiUett,  2  Str.  U80.  {k)  How  v.  Pickard,  2  M.  &  W.  373; 

;)  See  Wood  v.  Perkes,  2  B.  &  Aid.  618:  5  Dowl.  606,  S.  C. 

veil  V.  Rich,  7  Taunt.  178;  2  Marsh,  (/)  See  Anon.,  2  Chit.  Rep.  418;  and  the 

,  S.  C,  semb.  cont.:    and  see  Hill  v.  cases  in  the  following  notes. 

vie,  3  Dowl.  695.  (m)  Peake,  Ev.  213. 

l'")  See  form  of  rule.  Chit.  Forms,  570.  (n)  Kensington  v.  Chantler,  2  Moo.  &  Sc 

')  1  Cromp.  114.  36:    see  Clarke  v.  Reed,  1  New  Rep.  310, 

j  Bruckshaw  V.Hopkins,!  CowTp.AOd:  contra. 

Dickinson  v.  Fisher,  2  Str.  858  ;  Price,  (o)  Smith  v.  Walke)-,  8  Taunt.  169  ;  2 

es,  P.  Pr.  177.  Moore,  64,  S.  C. 

I  Santler  v.  Heard,  2  W.  Bl.  1031 :  see  (p)  Unlet/  v.  Bates,  2  C.  &  J.  659. 

'ikins  V.  Towers,  2  T.  R.  281;  where  (q)  Powell  v.  Rich,  7  Taunt.  178. 


&c. 
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Hook  IV.  on  Avliicli  the  j'-nty  was  taken (r);  or  in  an  action  on  tlit' 
^  ^^"^  '•  Avarranty  oi"  a  horso,  that  plaintilY's  attorney  wrote  defendant 
Ji  letti-r  in  tlie  connty,  apinisin^  him  (d"  the  hi'each  of  wari-anty, 
and  tliat  the  liorse  was  standinji;  at  livery  at  tlie  defendant's 
oxj)ense,  couj)led  with  mi  adniisfjion  of  tlie  reccij)t  of  the 
letter  in  the  county  (.5);  or  in  an  action  ai^ainst  coach  jiro- 
])rietors  for  iieyTi^enee  and  injurint,^  ])laintitf',  to  ))rov(!  that 
ex]»ense  of  medical  attendance,  tS:c.,  was  incurred  in  the 
connty  ((;);  or,  it  seems,  anything  tendin',''  to  increase  the 
dania<^es(?<);  or,  i)erhaps,  to  prove  that  the  cause  of  action 
aro.se  ah  road  (^). 

It  lias  ])een  considered  that  the  nndertaking  in  the  Common 
Pleas  must  he  understood  to  have  reference  only  to  the  evi- 
dence necessary  to  suj)])()rt  the  declaration,  or  any  one  mate- 
rial averment  in  it;  and  therefore,  if  the  defendant  confess 
and  avoid  the  whole  cause  of  action,  or  plead  a  tender  to  the 
whole  declaration,  the  plaintiff  will  not  he  hound  to  produce 
at  the  trial  the  material  evidence  he  undertook  to  give(y). 
But  the  nndertaking-  in  the  Queen's  Bench  is  different  fiom 
that  in  the  Common  Pleas,  and  it  must,  it  seems,  have 
reference  to  the  evidence  necessary  to  support  the  issue  joined 
between  the  parties,  whatever  it  may  be (2^). 

When  When  brought  hack  and  Rule  discharged  without  an   Under- 

and^Ru'ie'^^'^  ^«^2??,(7.]    Tile  court  or  a  judge  will,  under  special  circum- 

diseharged 
without  an 
Undertaking 


To  what 
Time  the  Un- 
dertaking re- 
fers. 


stances,  discharge  the  rule  to  change  the  venue,  without  the 
undertaking  above  mentioned.  Thus,  when  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county  to  which  it  has  been 
changed  («),  or  where  the  plaintiff  w^ould  otherwise  fail  in  the 
action  (i),  or  if  the  cause  of  action  arose  in  part  in  a  foreign 
country,  or  in  Ireland  or  Scotland  (c),  or  if  the  venue  ought 
not  to  have  been  originally  changed  (c?),  as  where  the  action 
was  on  a  bill  of  exchange  (e),  or  the  rule  obtained  after  an 
order  for  time  on  the  terms  of  taking  short  notice  of  trial  (/), 
or  if  the  affidavit  upon  which  the  venue  was  changed  be  de- 
fective (//),  or  the  like,  the  court  or  a  judge  will  discharge  the 
rule  to  change  the  venue,  without  any  undertaking.  In  other 
cases,  however,  such  undertaking  will  not  be  dispensed  with, 
even  although  it  be  shewn  that  the  affidavit  upon  w^hich  the 
venue  was  changed  is  false  (A). 

Where  a  rule  for  changing  the  venue  has  been  obtained  on 
the  common  affidavit,  in  a  case  in  which  the  venue  can  only 
be  changed  on  special  grounds,  and  a  rule  is  obtained  for 
bringing  back  the  venue,  it  will  be  no  answ^er  to  the  latter  nile 


{r)  Neale  v.  Nevill,  6  Taunt.  565. 

(«)  Collins  V.Jenkins,  4  Bing.  N.  C.  225. 

It)  Cuitis  V.  Dfinkwater,  2  B.  &  Ad. 
169. 

(f<)  See  Collins  v.  Jenkins,  4  Bing.  N.  C. 
225. 

(.r)  Get-rard  v.  Be  Roebeck,  1  H.  Bl.  280: 
Neale  v.  Nevill,  6  Taunt.  565 :  sed  qucere, 
since  the  R.  H.,  2  W.  4,  s.  103  ? 

(.v)  Cockerell  v.  Chamherlai/ne ,  1  Taunt. 
518  :  and  see  Soulsby  v  Lea,  3  Taunt.  86. 

(z)  See  Phillips  v.  Chapman,  5  Dowl. 
250, 

(a)  Petyt\.  Berkeley,  1  Cowp.  510:  Doe 
Hurdman  v.  Pilkington,  4  Burr.  2447. 

(6)  Amner  v.  Cattell,  5  Bing.  203;  2  Moo. 


&  P.  367,  S.  C. 

(c)  Hope  V  Bennett,  2  N.  R.  397:  M'Clurt 
V.  M'Keand,  2  Taunt.  197. 

(d)  Clementson  v.  Newcombe,  3  Dowl. 
435 :  Dawsfm  v.  Bowman,  3  Dowl.  160 : 
Hobart  v.  Wilkins,  1  Dowl.  461. 

(e)  Dawson  v.  Bowman.  3  Dowl.  160. 
(/)  Petvt  V.  Berkeley,  Cowp.  510. 

{g)  Tidd,  610:  Allen  v.  Griffiths,  3  T.  R. 
495. 

(h)  Price  V.  Woodbume,  6  East.  4%: 
Hunt  V,  Bridgeford,  1  Taunt.  259  :  D'cfcv. 
Non-ish,  3  Id  464:  Powell  v.  Rich,  7  I<J- 
178:  Wood  V.  Perkes,  2  B.  &  Aid.  618: 
but  see  Cailland  v.  Champion,  7  T.  R.  205. 
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shew  that  there  are  special  grounds  for  keeping  the  venue     Chap.  vx. 
the  place  to  which  it  has  been  changed ;  but  those  grounds 
ist  be  made  the  subject  of  an  independent  motion  for  chang- 
l  the  venue  in  the  first  instance  (e). 

In  what  Cases  changed  hy  Plaintiff r\  In  transitory  actions,  in  what  Cases 
5  plaintiff  may  lay  his  venue  where  he  will ;  but  if  from  ^lafrftlff.^^ 
cumstances  he  should  afterwards  desire  to  change  it,  he 
ly  obtain  leave  to  amend  his  declaration,  by  altering  the 
lue(j)  upon  stating  to  the  court  or  judge  a  reasonable 
mnd  for  the  application  (^)  ;  and  this  even  after  plea  pleaded 
i  issue  joined  (/),  or  even  after  the  venue  has  been  changed 

the  usual  amdavit  (m),  or  after  a  nonsuit  on  the  trial, 
lere  it  had  been  changed  by  plaintiff  (w).     In  local  actions 

have  seen  {ante,  Vol.  I.  200)  that  the  court  or  a  judge  may 
ow  the  trial  or  inquiry  to  take  place  in  another  county  than 
it  in  which  the  venue  is  laid.  And  the  court  allowed  a 
^gestion  to  be  entered  for  this  purpose  in  an  action  of  tres- 
es quare  clausum  /regit,  where  it  was  sworn  that  the  de- 
idant  and  others  riotously  and  tumultuously  assembled, 
i  broke  down  the  fences  &c.,  without  imposing  any  terms 
on  the  plaintiff  (o). 

)  Dawson  v.  Bowman,  3  Dowl.  160.         962,  963. 

)  Stroud  V.  Tilly,  2  Str.  1162:  Petre  v.        (/)   CooTt  v.  Shone,  Barnes,  12  :   but  see 

ft,  4  East,  433 :  Dmer  v.  Mestaer,  Id.    Bird  v.  Foster,  Id.  19. 

(m)  Rivet  v.  Cholmondley,  2  Str.  1202. 
f)  Ayres  v.  Buston,  6  Taunt.  408.    As        (n)  Price's  Notes,  P.  Pr.  177-  sedquoeref 
vhat  are  reasonable  grounds,  see  ante,        (o)  Jones  v.  Price,  7  Dowi  103, 


DL.  II. 


964 


CHAPTER  VII. 


Book  iv. 
Part  i. 

Striking  out 
unnecessary 
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Indecent  or 

scandalous 

Matter. 


Beference  to 
Master. 


STRIKING    OUT    COUNTS,    PLEAS,    UNNECESSARY    AVERMENTS,  &C, 

IF  tlic  declaration  contain  .any  unnecessary  count,  in  vie 
lation  of  the  rules  wliicli  prolii])it  tlie  use  of  several  count 
the  defendant  may  obtain  a  judge's  order  for  striking  it  oi 
at  the  plaintifTs  cost,  unless  the  plaintiff  satisfies  the  jud^ 
that  some  distinct  sul)ject-matter  of  complaint  is  hf/rtd  fie 
intended  to  be  established  in  respect  of  such  count ;  in  whic 
case  the  judge  will  specify  on  the  summons,  or  order,  as  tl: 
case  may  be,  the  counts  on  which  the  plaintiff  has  satisfie 
him  that  a  distinct  subject-matter  of  complaint  is  proposed  1 
be  established ;  and  if  it  should  afterwards  appear  at  the  tria 
and  be  certified  by  the  presiding  judge  before  final  judgmen 
that  no  such  distinct  matter  of  complaint  was  bond  fide  ir 
tended  to  be  established  in  respect  of  the  count  so  allowet 
the  plaintiff  will  recover  no  costs  upon  any  issue  arising  oi 
of  the  count  with  resj)ect  to  which  the  judge  so  certifies  (a 
These  rules,  and  the  proceedings  to  be  taken  under  them,  wi 
be  found  fully  noticed  in  the  first  Volume,  p.  147 — 150.  Tl 
superfluity  of  the  counts  may  generally  be  collected  from  tli 
particulars  of  demand,  if  any  delivered ;  and  such  particula] 
should,  in  general,  be  obtained  before  making  the  application, 

If  any  part  of  a  count  be  superfluous,  such  as  unnecei 
sary  recitals,  statements  of  venue  (6),  statements  of  titL 
descriptions  of  property,  or  the  like,  if  the  superfluous  mal 
ter  be  of  any  length,  the  court  or  a  judge,  upon  applicatioi 
will  in  like  manner  order  it  to  be  struck  out  (c),  and  gene] 
ally  so  at  the  plaintiff's  cost.  In  an  action  against  forty-si 
defendants,  the  court  ordered  the  word  "defendants"  to  I 
substituted  for  the  names  of  the  several  defendants  in  th 
declaration,  in  all  the  places  where  they  occurred,  exceptin 
the  first  {d). 

So,  if  a  declaration  unnecessarily  contain  indecent  or  & 
dalous  language,  the  court  or  a  judge,  upon  application, 
refer  it  to  one  of  the  masters,  and  direct  them,  if  he  repoi 
against  it,  to  tax  exemplary  costs  (e). 

The  rule  or  order  granted  in  these  two  latter  cases  i 
either  that  the  declaration  be  referred  to  one  of  the  master 
(upon  whose  report  the  court  will  afterwards  decide),  or 
rule  upon  the  plaintiff  to  shew  cause  why  the  supei-fluoi 
matter  should  not  be  struck  out.  It  is  seldom  referred  1 
the  master,  unless  in  the  case  of  scandal  and  impertinenc 
or  where  the  superfluous  matter  is  so  mixed  up  in  the  declare 

(a)  R.  H.,  4  W.4,  r.  5,6,7.  an^e.Vol.I.  (c)  1  Sellon,  239:  Tidd,9thed.617:-D«J, 
147—150 :  seeTidd,  9th  ed.,616  :  Bagley's  das  v.  Lord  Weymouth,  Cowp.  665  :  fti 
Pract.  257.  v.  Fletcher,  Id.  7^7.                                 T  | 

(b)  Fisher  v.  Snow,  3  Dowl.  27:  Harpei-  (d)  Meeke  v.  Oxlade,  1  N,  R.  289: 1 
V.  Champiieys,  2  Dowl.  680  ;  Twvnsend  v.  Carmaek  v.  Gundrp,  3  B.  &  Aid.  272. 
Gurnet/,  3  Dowl.  168.  (e)  Anon.,  2  Wils.  20:  Imp.  B.  R.  224 


I 


StriJcwg  out  Counts^  Pleas,  ^c,  965 

n  as  not  to  be  easily  separated  and  distinguished,  or  pointed   chap.  vn. 
t  with  distinctness  to  the  attention  of  the  court  (/). 


The  motion  or  application  to  strike  out  superfluous  counts  At  what  Time 

matter  should,  unless  some  point  of  law  be  involved  in  ^^'^  '^ 
so  as  to  warrant  an  application  to  the   court  {g),  be  made 

the  first  instance  to  a  judge  at  chambers  (7i).  The  ap- 
cation,  if  made  to  the  court,  must  be  founded  on  an  affi- 
viiy  that  they  are  for  the  same  identical  causes  of  complaint, 

else  the  rule  must  be  drawn  up  on  reading  the  declara- 
n  («■).  As  to  the  time  of  the  application,  it  should  be  made 
fore  plea  pleaded ;  and  from  a  case  decided  before  the  rules 
H.  T.,  4  W.  4,  it  appears  that  it  ought  to  be  made  before 
}  defendant  has  obtained  time  to  plead  {k) ;  and,  at  all 
jnts,  before  the  superfluous  counts  or  matter  are  engrossed 

the  record  (^).  It  is  now,  however,  the  practice  to  grant 
though  made  after  time  to  plead  granted.  The  application, 
>Tanted,  will  be  with  costs  (m). 

We  have  seen  {ante.  Vol.  I.  146)  that  there  are  prescribed  Forms  s;iven 
f  R.  T.  1831)  forms  given  as  examples  of  declarations  in  f^gi^*  ^' 
ions  on  bills  of  exchange,  notes,  and  on  the  common  counts, 
i  that  they  must  not  exceed  the  prescribed  length,  other- 
se  no  costs  of  the  excess  will  be  allowed  to  the  plaintiff 
he  succeed,  and  the  costs  of  the   excess  incurred  by   the 
■endant  will  be  taxed  and  allowed  him,  and  be  deducted 
m  the  plaintiff's  costs;  and,  on  the  taxation  of  costs  be- 
een  attorney  and  client,  no  costs  will  be  allowed  the  at- 
ney  in  respect  of  such  excess;  and  in  case  any  costs  be 
^able  by  plaintiff  to  defendant  on  account  of  such  excess, 
;  amount  thereof  will  be  deducted  from  the  attorney's  bill. 
The  rules  above  noticed  {ante,  964)  as  to  restraining  the  use  striking  out 
and  striking  out  superfluous  counts  in  a  declaration,  are  also  pi^^^&c]^^ 
alicable   to  several  pleas,  avowries,  or  cognizances,  which 
11  not  be  allowed,  and  may,  on  application,  be  struck  out, 
less  a  distinct  ground  of  answer  or  defence  is  intended  to 

established  in  respect  of  each,  and  as  to  which,  see  ante^ 
1. 1.  150. 

Sometimes  the  court  or  a  judge  will  order  an  improper  plea  improper  or 
be  struck  out.  {See  ante.   Vol.  I.  167).     If  a  plea  be^  clearly  pj^^i""' 
v^olous,  and  put  in  for  the  mere  purpose  of  delaying  and 
massing  the  plaintiff,  the  court  or  a  judge  will  strike  it  out 
bh  costs,  and  allow  the  plaintiff  to  sign  judgment  {n).     But 
jy  will  not  do  this  except  in  a  plain  case  (o). 

')  Bagley  v.  Watkins,  1  Chit.  Rep,  450.  (I)  Thomas  v.  Jackson,  2  Bing.  453  ;  10 

)  See  per  Aldersm,  B.,  4  Dowl.  223.  Moore,  152,  S.  C. 

1)   Ward  V,  Graystock,  4  Dowl.  717.  (m)  Lawrence  v.  Stephens,  3  Dowl.  777- 

Roi/  V.  Bristow,  2  M.  &  W.  241;  5  (n)  Knowles  v.  Burwurd,  2  Per.  &  D. 

\f\.  452;  Murph.  &  Hur.  139.  235:  Horner  v.  Keppel,  2  Per.  &  D.  234: 

)  Wilkins  V.  Perry,  HaxAw.  \^:   see  Brndftwri/ v.  £yan«,  Exch.,  25th  Nov.  1839. 

Williamson,  imp.  C.  P.,  6th  ed.,  (0)  Homer  v.  Keppel,  2  Per.  &  D.  234. 
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Book  iv. 
Part  i. 

In  general. 


CONSOLIDATING  ACTIONS. 

IF  two  or  more  actions  he  brought  hy  tlie  same  plaintiff,  at 
the  same  time,  against  the  same  defendant,  for  causes  of 
action  whicli  might  have  been  joined  in  the  same  action,  the 
court,  or  a  judge  at  chambers,  if  they  deem  the  proceedings 
oppressive,  will  in  general  compel  the  plaintiff  to  consolidate 
them,  and  to  pay  the  costs  of  the  application  (a).  On  a  i-ule 
to  shew  cause  why  the  proceedings  in  thirty-seven  actions  of 
ejectment,  brought  against  the  occupiers  of  so  many  houses  in 
Sackville-street,  should  not  be  stayed,  and  abide  the  event  of 
a  special  verdict  in  another  action  upon  the  same  title,  Lord 
Kenyon  said,  it  was  a  scandalous  proceeding ;  that  all  the 
causes  depended  on  the  same  title,  and  ought  to  be  tried  by 
the  same  record;  and  the  rule  was  made  absolute (6).  So, 
three  actions  against  different  persons  for  the  same  assault 
were  ordered  to  be  consolidated  (c)  ;  but  in  another  and  si- 
milar case  the  application  was  refused (c?).  The  court  have 
refused  to  consolidate  an  action  against  husband  and  wife,  and 
an  action  against  the  husband  alone (e).  And  it  seems  that 
the  rule  will  seldom  be  granted  in  penal  actions  (/).  Where 
six  actions  of  trover  had  been  brought  against  the  same  de- 
fendant by  different  plaintiffs  employing  the  same  attorney, 
the  court  refused  to  order  the  proceedings  in  five  of  them  to 
be  stayed  to  abide  the  result  of  one,  it  being  sworn  that  the 
causes  of  action  were  different  in  all  of  them,  and  that  the 
witnesses  were  different (^).  Where  three  actions  were  suc- 
cessively brought  by  the  same  plaintiff  against  the  same  defend- 
ant, upon  three  promissory  notes  which  iDCcame  due  at  different 
times,  the  Court  of  King's  Bench  refused  to  consolidate 
them  {K).  But,  in  a  case  at  Nisi  PriuSy  it  was  intimated 
by  Lord  Tenterden,  C.  J.,  that  if  a  party  sue  on  a  bill  of 
exchange,  and,  after  the  action  is  commenced,  another  bill 
accepted  by  the  same  defendant,  of  which  the  plaintiff  it 
holder,  is  dishonoured,  and  he  bring  a  second  action  on  that) 
a  judge  at  chambers  would,  on  application  being  made,  direct 
the  two  actions  to  be  consolidated  («)  :  this,  however,  seems 
questionable.  It  is  purely  a  matter  of  discretion  with  the 
court  to  order  actions  to  be  consolidated ;  they  will,  in  general, 
consolidate  them,  if  they  can  be  joined,  and  if  it  appear  tha4j 
they  were  brought  separately  for  the  purpose  of  vexation  of| 
oppression. 


(a)  Cecil  v.  Brigges,  2  T.  R.  639 :  see 
Benton  v.  Praed,  1  Smith,  423. 

{b)  2  Sellon,  144:  Doe  Pultenet/  v.  Cavan, 
Imp.  K.  B.  731 :  and  see  Grimstone  v. 
Burgers.  Barnes,  176 :  Doe  v.  Brenton,  6 
Bing.  469:  but  see  Smith  v.  Crabb,  2  Str. 
1149,  contra,  in  which  case,  however,  it 
does  not  appear,  but  that  there  was  some 
satisfactory  ground  for  bringing  the  se- 
veral actions. 


(c)  Prac  Reg.  151:  Anon.,  1  Chit  Rep. 
709,  n. ;  Barnes,  341 :  and  see  Kej/  v.  Hill, 
2  B.  &  Aid.  596. 

(d)  Catlin  V.  Elliott,  1  Str.  420. 

(e)  Swithin  v.  Vincent,  2  Wils.  227. 
(/)  See  Benton  v.  Praed,  1  Smith,  423. 
{g)  NichoUs  V.  Leferre,  3  Dowl.  135. 
(h)  Mussenden  v.  (yHara,  Tidd's  Prac. 

614. 

(i)   Oldershaw  v.  Tregwell,  3  C.  &  P.  58 
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Where  several  actions  are  brought  upon  the  same  policy  of  Chap.  vm. 
insurance,  the  court  or  a  judge,  upon  application  of  the  de-  Actions  on 
fendants,  will  grant  a  rule  or  order  to  stay  the  proceedings  Policy  of  in- 
in  all  the  actions  but  one,  the  defendants  undertaking  to  be  surance. 
bound  by  the  verdict  in  such  action,  and  to  pay  the  amount 
)f  their  several  subscriptions  and  costs  if  the  plaintiff  should 
recover,  together  with  such  other  terms  as  the  court  or  judge 
may  think   proper  to   impose   upon  them (;?;).     The  rule  or 
)rder   may  now   be   obtained,   notwithstanding   the   plaintiff 
refuses  his  consent  to  it(/)  ;  and  if  the  action  which  is  tried 
t)e  determined  in  favour  of  the  plaintiff,  the  other  defendants 
may  (if  necessary)  obtain  a  stay  of  proceedings  in  their  se- 
i^eral  actions,  upon  payment  of  the  amount  of  their  subscrip- 
tions and  costs. 

Formerly,  it  was  thought  that  a  consolidation  rule  bound  Effect  of  the 
;he  plaintiff  as  well  as  the  defendant,  and  the  court  or  judge  '^"^^• 
iould  not,  though  fresh  evidence  had  been  discovered,  permit 
ihe  plaintiff  to  try  the  other  actions  {n).  But  now  a  different 
ioctrine  is  established  (o),  the  rule  being  for  the  benefit  of  the 
lefendant.  And  in  a  late  case,  where  actions  against  under- 
tvriters  had  been  consolidated  by  rule  of  court,  and  the  de- 
Pendant  had  obtained  a  verdict  in  one,  the  court  refused  to 
restrain  the  plaintiff  from  trying  a  second  cause  included  in 
■Jie  same  rule,  till  the  costs  of  the  first  were  paid  (jk>).  The 
plaintiff,  however,  by  proceeding  in  a  second  consolidated 
liction,  without  applying  to  the  court,  loses  the  benefit  of  any 
erms  which  were  imposed  on  the  defendants  by  the  consoli- 
lation  rule(  p). 

The  court  or  judge,  under  circumstances,  may  open  the  con-  Rule,  when 
lolidation  rule  for  the  defendant,  and  permit  a  second  cause  to  opened. 
he  tried;  if  they  do,  they  will  in  general  extend  to  the  second 
(rial  all  such  terms  made  compulsory  on  the  party  successful 
m  the  first  cause,  as  are  requisite  for  attaining  the  merits  [q). 
IV^here  a  cause  has  been  tried  twice  by  special  juries,  and  a 
'  erdict  for  the  plaintiff  returned  on  both  occasions,  the  court 
KU  not  open  a  consolidation  rule  for  the  trial  of  a  second 
luse,  unless  it  be  shewn  that  the  cause  has  not  been  fully 
rought  before  the  jury(r). 

Formerly,  before  the  late  rules  of  pleading  were  introduced.  At  what  Tim 
le  consolidation  was  not  granted  until  after  plea  pleaded  ;  applied  fcr. 
it  latterly,  the  practice  has  been  to  consolidate  at  an  earlier 
age  ;  and  in  a  recent  case,  two  actions  having  been  brought 
.■  the  same  plaintiff  against  different  defendants,  on  the 
me  policy  of  insurance,  the  court  consolidated  them  after  a 
claration  had  been  delivered  in  one,  and  an  appearance 
<  tered  in  the  other,  at  the  instance  of  the  defendant  in  the 
Iter  action,  though  the  plaintiff"  objected (5).     So  that  it 

V)  Doyle  V.  Anderson,  1  Ad,  &  El.  635;  (o)  See  M'Gregor  v.  Horsfall,  4  M.  &  W. 

4  lev.  &  M.  873,  S.  C.  320. 

')  Hollinirsworth  v,  Brodrick,  4  Ad.  &  (p)  See  hong  v.  Douglas,  Id.  545,  n. 

1  f)4(5;  6  Nev.  &  M,  240,  S.  C.     See  the  {q]  Cohen  v.  Bulkelei/,  5  Taunt.  165. 

till  of  the  rule  in  this  case,  6  Nev.  &  M.  (r)  Fostej-  v.  Allenhy,   5  Dowl.  619;    3 

^ ,  n. ;  Chit.  Forms,  p.  578.    See  Ohrly  v.  Bing.  N.  C.  896,  S.  C,  worn.  Foster  v.  Alves, 

I'ibar,  1  Nev.  &  P.  244.    And  see  the  Vaughan,  J.,  diss. 

i  iier  practice.  Park,  Ins.  Introd.  {s)  Hollingsworth  v.  Brodrick,  4  Ad.  & 

I)  Doyle  V.  Douglas.  4  B.  &  Ad.  544.  El.  646;  6  Nev.  &  M.  240,  S.  C. 
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seems  the  actions  may  now  l)e  conHoliduted  at  any  time  after 
apnoumnoe,  though  before  declaration. 

The  apjilicatiou  for  the  consolidation  rule  is  to  he  made  to 
the  court  or  to  a  judji^e.  If  made  to  the  court,  draw  up  a 
motion  paper y  inserting  thereon  or  in  it  the  titles  of  the  several 
causes  ;  and  indorse  on  it  the  counseVs  name,  rejpiiring  him  "  to 
move  for  a  ride  to  shew  cause  why  the  within  actions  should  not 
be  consolidated.^*  If  made  to  a  jiulge,  there  is  no  need  for  a 
motion  paper,  and  a  summons  will  suffice,  which  shmld  he 
intitled  in  the  several  causes,  and  be  ^^for  the  plaintiff  to  shew 
ca?ise  why  the  within  actions  should  not  he  consolidatexl.''*  The 
rule  is  made  absolute,  or  an  order  made,  as  above  men- 
tioned (^). 

After  verdict  for  plaintiff ,  {if  the  actions  have  been  consolidated 
by  order),  and  judgment  signed  thereon,  take  out  a  summons 
before  a  judge,  and  obtain  his  order  to  enter  up  judgment,  in  the 
several  other  actions  which  were  consolidated,  and  that  the  plain- 
tiff be  at  liberty  to  sue  out  execution  thereon ;  also,  that  one  0/ 
the  masters  may  tax  the  costs  in  all  the  causes,  and  that  the  de- 
fendant may  also  pay  the  costs  of  the  application  to  be  taxed. 
You  must  sign  judgment,  tax  your  costs,  and  sue  out  execution, 
{according  to  the  terms  of  the  order),  as  in  other  cases.  For- 
merly it  was  usual  to  make  a  motion  to  the  court  for  this 
purpose,  but  now  a  judge  will  make  the  order  at  chambers, 
as  above  noticed. 

By  R.  H.,  2  W.  4,  r.  104,  "  Where  money  is  paid  into 
court  in  several  actions,  which  are  consolidated,  and  the 
plaintiff  without  taxing  costs  proceeds  to  trial  on  one  and 
fails,  he  shall  be  entitled  to  costs  on  the  others  up  to  the 
time  of  paying  money  into  court  "(w). 


\t)  See  forms,  Chit.  Forms,  577j  578. 


(m)  See  this  rule  noticed  j,08t,  976. 
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PAYMENT  OF  MONEY  INTO  COURT. 


Chap.  ix. 


WHEN  a  person  is  satisfied  that  he  is  indebted  to  another,  General  ob- 
ipon  a  claim  for  a  sum  certain,  or  capable  of  being  ascertained  l^^^ 
by  mere  computation,  but  disputes  the  amount  claimed  of 
tiim,  then  before  action  brought  he  may  tender  to  his  creditor 
the  sum  which  he  admits  he  owes,  and  then  plead  the  tender 
n  bar  of  the  action.     Or,  after  action  brought  he  may,  even 
hough  the  claim  be  for  an  unliquidated  amount,  apply  to  a 
udge  to  stay  the  proceedings,  upon  payment  of  the  sum  the 
lefendant  admits  to  be  recoverable,  and  to  shew  cause  why, 
ipon  default  of  plaintiff's  accepting  it,  he  should  not  pay  to  de- 
fendant his  costs  subsequent  to  the  application,  if  the  plaintiff 
ifterwards  accepts  that  sum  in  satisfaction,  as  noticed  post.   Or, 
ifter  action  brought,  and  after,  or  in  some  cases  before,  declara- 
:ion(«),  he  may,  as  subsequently  pointed  out  in  this  Chapter, 
pay  that  sum  into  court,  and  plead  the  payment  of  it,  and  let 
:he  plaintiff  afterwards  proceed  in  the  action  at  his  peril.    But 
f  neither  the  existence  of  the  debt,  nor  the  amount  claimed,  be 
;ontroverted,  the  defendant  should  pay  the  sum  indorsed  on 
he  Avrit  within  four  days  of  the  execution  of  it,  or  after  that 
ime  should  apply  to  a  judge  for  an  order  to  stay  the  pro- 
eedings,  upon  payment  of  debt  and  costs,  as  directed  in  the 
lext  Chapter.    In  all  cases  where  there  has  been  a  tender^  but 
lere  is  some  doubt  as  to  its  sufficiency,  it  is  safest  to  pay  the 
Qoney  into  court  without  pleading  the  tender (6),  for  though 
le  payment  of  money  into  court  subjects  the  defendant  to 
osts  up  to  the  time  of  paying  it  in,  if  the  plaintiff  do  not 
roceed  further,  nevertheless,  if  the  defendant  plead  a  tender, 
nd  plaintiff  take  issue   thereon,  and  the    defendant  fail  in 
roving  it,  he  will  thereby,  at  all  events,  subject  himself  to 
le  costs  of  the  trial  and  the  general  costs  of  the  cause.     We 
ill  proceed  to  consider,  under  the  following  heads,  the  prac- 
ce  as  to  the  payment  of  money  into  court. 


what  Cases  allowed^  969. 
'hen  and  how  paid  in,  972. 
lea  of,  973. 

^plication  and  Subsequent  Pro- 
ceedings, 974. 
«J?«  on,  975. 


Effect  of  it  as  an  Admission  of 
the  Cause  of  Action,  S^c,  978. 

Payynent  into  Court  upon  a  Plea 
of  Tender,  981. 

Payment  into   Court   in  lieu  of 
Bail,  id. 


In  what  Cases  allowed.']  Prior  to  the  stat.  3  (^^  4  W.  4,  c.  42,  in  what  rases 
21,  the  general  rule  was,  as  it  still  is,  "  that  where  the  sum  jj^^^^g^^, 
Imanded  is  a  sum  certain,  or  capable  of  being  ascertained  by 
\re  computation,  without  leaving  any  other  sort  of  discretion 
be  exercised  by  the  jury,"  the  defendant  may  pay  money 


\)  Post,9tJ2. 

i)  See  per  Lord  Tenterden,  C.  J.,  Lea- 


therdale  v.  Sweepstone,  3  C.  &  P.  342. 
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into  court (r/)  ;  jiiid  furtlier,  l)y  that  statute,  "  it  sliall  Le  lawful 
for  the  (lefeiulant  in  all  personal  actions,  (excej)t  actions  fori 
assault  and  hattery,  false  imprisonment,  lihel,  slander,  inaliJ 
cious  arrest  or  j)r<)secution,  criminal  conversation,  or  dehaucli- 
in^  of  the  ])laintiff"'s  (hiughter  or  servant),  hy  leave  of  any  of 
the  superior  courts  where  such  action  is  jiendin^,  or  a  jud^e  of 
any  of  the  superior  courts,  pay  into  court  a  sum  of  money  by 
way  of  com})ensation  or  amends,  in  such  manner  and  under 
such  regulations,  as  to  the  payment  of  costs  and  the  form  of 
pleading,  as  the  said  judges,  or  sucii  eight  or  more  of  them  as 
aforesaid,  shall,  hy  any  rules  or  orders  by  them  to  be  from 
time  to  time  made,  order  and  direct." 

As  the  rule  of  H.  T.,  4  W.  4,  r.  18,  post,  072,  orders  that 
no  rule  or  judge's  order  to  pay  money  into  court  shall  be 
necessary,  except  in  cases  within  the  above  act ;  but  that  the 
money  may  be  paid  in  as  of  course,  it  becomes  necessary,  in 
the  first  place,  to  consider  the  cases  in  which  money  may  be 
paid  into  court  independently  of  that  act. 
In  Assumpsit.  As  regards  an  action  on  promises,  the  general  rule  is,  that 
where  the  breach  is  substantially  for  the  non-payment  of 
money  (c),  but  not  otherwise  (/"),  money  may  be  paid  into 
court  as  of  course  ;  in  other  cases  the  defendant  must  obtain  a 
rule  or  order  to  pay  it  in,  as 
ment  of  3  c*^-  4  W.  4,  c.  42. 
In  Debt.  In  debt  on  simple  contract,  the  defendant  may  pay  money 

into  court  as  of  course (^);  so,  in  debt  for  rent(A)  ;  so,  in 
debt  on  a  policy  of  insurance  («)  or  for  non-residence  (X*).  But 
generally,  in  debt  on  a  record  or  specialty,  he  cannot  do  so  as 
of  course  ;  because  in  these  cases  the  amount  of  the  debt  is 
ascertained,  and  cannot  be  varied  from  by  the  jury  in  their  ver- 
dict (^)  :  the  defendant's  course  in  these  cases  is  to  apply  to 
the  court  or  a  judge  to  stay  the  proceedings  on  payment  of 
the  debt  or  penalty  and  costs  ;  as  to  which  see  post,  984. 
As  to  staying  the  proceedings  on  paying  the  penalty,  &c.,  in 
a  penal  action,  see  post,  985. 
In  Covenant.  In  covenant,  where  the  breach  assigned  is  the  non-payment 
of  a  sum  of  money,  the  defendant  may  pay  money  into  court  as 
of  course  (m),  but  not  in  other  cases (w),  as  in  an  action  for 
dilapidations  or  the  like(o)  ;  and  if  the  breach  be  not  for  non- 
payment of  money,  the  defendant  must  obtain  a  rule  or  order 
to  pay  the  money  in,  as  being  within  the  above  enactment 
of  3  c^-  4  W.  4,  c.  42. 
In  Actions  ex  In  trespass,  the  defendant  cannot  pay  money  into  court  as 
Delicto.  of  course  (p);    nor  can   this   be  done  even   in   trespass    for 


being  within  the  above  enact- 


(d)  Hallett  v.  East  India  Company,  2 
Burr.  1120:  and  see  Hodges  v.  Lo)-d  Litch- 
field, 9  Bing.  713;  3  M.  &  Scott,  201,  S.  C. 

(e)  Gregg's  case,  2  Salk.  59fi. 

(/)  Strong  V.  Simpson,  3  B,  &  P.  15  ; 
5  B.  &  Aid.  93:  Hatton  v,  Bolton,  1  H, 
Bla.  299,  n. :  Fail  v.  Pickford,  2  B.  &  P. 
234  :  Hodges  v.  Lord  Litchfield,  3  M.  & 
Scott,  201 ;  9  Bing.  713,  S.  C 

(g)  M'Quillan  v.  Co.r,  1  H.  Bl.  249. 

(/I)  Gregg's  case,  2  Salk.  S^Xi;  Pr.  Reg. 
257. 

(/)    19  G.  2,  c.  37,  s.  7. 

(k)  57  G.  3,  c.  99,  s.  4.3. 

(/)  See  Leapidge  v.  PongUlione,  2  Str. 
890. 


(m)  Gregg's  case,  2  Salk.  596 :  Hallett  v. 
East  India  Company,  2  Burr.  1120:  WaU 
nouth  V.  Houghton,  Barnes,  282,  284 :  19 
G.  2,  c.  37,  s.  7. 

in)  Fullivell  v.  Hall,  2  W.  Bl.  8.37- 

(o)  Salt  V.  Salt,  8  T.  R.  47-  But  in  a 
case  before  ♦he  'i  &  4  W.  4,  c.  42,  where 
the  plaintiff  in  an  action  against  his  lessee 
for  breaches  of  covenant,  claimed  by  his 
particulars  of  demand  a  specific  sum  for 
dilapidations,  the  court  held  that  the  de- 
fendant might  have  that  part  of  the  de- 
mand struck  out  of  the  declaration,  on 
payment  of  the  sum  claimed  and  costs. 
(Smith  V.  King,  3  M.  &  Scott,  799). 

{p}  Squire  v.  Archer,  2  Str.  90(i. 
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mesne  profits ($');  nor  in  case(r);  nor  in  trover  or  replevin ;  chap.  ix. 
and  in  these  cases  the  defendant's  course  is,  to  obtain  a  rule 
or  order  to  pay  in  the  money,  as  being  within  the  ^  &;  A  W.  4, 
c.  42.  In  trover,  the  court  have  in  some  cases  allowed  the 
defendant  to  bring  into  court  the  article  for  which  the  action 
was  brought  and  costs.  So,  in  ejectment  they  allow  the  de- 
fendant, and  in  replevin  the  plaintiff,  to  bring  into  court  the 
amount  of  the  rent,  for  the  non-payment  of  which  the  eject- 
ment is  brought,  or  the  distress  was  made,  respectively.  As 
in  these  cases,  however,  the  parties  pay  in,  not  a  part  merely, 
but  the  entire  sum  alleged  to  be  due,  it  will  be  more  con- 
venient to  defer  the  consideration  of  them  to  the  next  Chapter, 
where  we  shall  have  to  treat  of  the  application  to  stay  proceed- 
ings upon  payment  of  debt  and  costs  generally. 

In   actions  by  executors  or  administrators,  the   defendant  By  Execu- 
may  pay  money  into  court,  as  in  ordinary  cases  (*).  ^^^^'  ^^• 

As  to  pa^anent  of  money  into  court  in  actions  by  the  assig-  By  Assignees 
Qees  of  a  bankrupt,  when  the  defendant  is  sued  within  the  of  Bankrupt, 
time  limited  for  the  bankrupt  to  dispute  the  commission,  &c., 
see  Stat.  6  G.  4,  c.  16,  s.  93(0- 

Some  statutory  provisions  expressly  allow  the  payment  of  By  Carriers, 
money  into  court  in  particular  cases ;  thus,  in  actions  against 
mail-coach  contractors,    stage-coach  proprietors,    or  common 
carriers,  for  the  loss  of  or  injury  to  goods,  the  defendants  may 
pay  money  into  court  as  of  course (2<). 

In  actions  against  justices  of  peace,  or  against  officers  of  the  By  Justices  or 
!xcise  or  customs,  for  anything  done  by  them  in  the  execution  g^ci^"  °^ 
>f  their  respective  duties,  if  they  have  not  made  a  tender,  or 
f  they  conceive  the  amends  tendered  to  be  insufficient,  they 
lay  have  leave  to  pay  into  court  such  sum  of  money  as  they 
hall  think  fit ;  and  the  same  proceedings  shall  be  thereupon 
tad  as  in  other  cases  of  paying  money  into  court (v).     The  Commis- 
ime  privilege  is  given  to  commissioners  of  bankrupt,  by  stat.  Bankrupts 
G.  4,  c.  16,  s.  43 (^). 

If  there  be  two  or  more  counts  in  a  declaration,  the  de-  As  to  Part  of 
indant  may  pay  money  into  court  upon  one  of  them,  and  tion.^^^^^"^*" 
ead  it  as  in  other  case&(j/).  And  it  has  been  recently  de- 
ded,  that  where  there  are  several  counts  for  several  causes  of 
tion,  or  several  breaches  are  assigned  in  covenant,  the  de- 
ndant  may  plead  payment  into  court  of  one  entire  sum,  in 
tisfaction  of  all  the  counts  or  breaches (sr).  And  in  a  claim 
unliquidated  damages,  it  has  been  the  practice  to  allow  the 
fendant  to  plead  payment  into  court,  and  in  addition  to  any 
her  plea  to  the  whole  claim  (a);  though  the  correctness  of 
is  practice  may  perhaps  be  doubted.  The  court,  in  a  case 
cided  before  the  rules  of  H.  71,  4  W.  4,  refused  to  allow 
mey  to  be  paid  into  court  on  part  of  a  count,  where  the 

l)  Holdfast  V.  Morris,  2  Wils.  115,  (y)  See  Baillie  v.  Gazelet,  4  T.  R.  579: 

■)  White  V.    Woodhouse,    2    Str.  787:  Fulwellv.  Hall,  2  W.  BI.  837:    Hailett  y. 

ire  V.  Archer,  Id.  906:  Salt  v.  Salt,  8  East  I.  Comp.,  2  Burr.  1130. 

X  47:  Bowles  v.  Fuller,  7  T.  R.  335:  {z)  Marshall  v.  Whiteside,  4  Dowl.  766; 

lert  V.  Jolijfe,  2  B.  &  Ad.  418.  1  M.  &  W.  188,  S.  C. :  Mitchell  v.  Toivn- 

|)  Crutchfield  v.  Scott,  2  Str.  796:    see  ley,  7  A.d.  &  El.  I(i4:  semble,  overruling 

kg's  case,  2  Salk.  596 :  Bigland  v.  Ro-  Mee  v.  Tomlinson,  5  Nev.  &  M.  624  ;  1 

\m,  3  Id.  105.  H.  &  W.  614,  S.  C. :  and  see  Jourdain  v, 

f  Arch.  Bkt.  L.  259.  Johnson,  2  C,  M.  &  K.  564:  Lorymer  v. 

;)  11  G.  4,  1  W.  4,  c.  68,  s.  10.  Vizeu,  3  Bing.  N.  C.  222:  Noel  v.  Davis, 

\)  See  ante,  912,  913.  4  M   <k  W.  136. 

)  Arch.  Bkt.  p.  10.  (a)  See  Atkinson  v.  Duckham,  ADowl,  327. 
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Book  iv.    cliiim  was  for  \inli(iui(lato(l  (laniages(«).     They  also  in  another 
''^"'''  '•      case    rofuHL'd  to  allow  a  defendant  to  pay   money  into  court 
upon  some  ot  the  counts  of"  a  dechiration,  and  demur  to  the 
rest  (A). 
By  one  of  It  sccms  qucstiouahlc   whether  one  ot"   several  defendants 

daiu™  alone  can  as  of  course  pay  money  into  court.     And  the  C'ourt 

of  Common  Pleas  refused,  l)efore  tlie  rules  of  //.  7'.,  4  IV.  4, 
to  allow  one  of  three  defendants,  who  alone  ap])eared,  (one  of 
the  others  liavin^^  suffered  judj^ment  hy  default,  and  the  other 
bein^  outlawed),  to  pay  money  into  court,  even  although  he 
offered  to  pay  all  the  costs  up  to  that  time(c).  And  it  has  l)een 
the  practice  since  those  rules  to  allow  one  of  several  defendants 
to  pay  money  into  court,  unless  under  peculiar  circumstances. 
Taking  out  It  vvas  held  before  the  3  6^  4  W.  4,  c.  42,  that  if  the  de- 
TOriTpaid'in!"  f^'^dant  pay  money  into  court,  in  a  case  where  he  is  not  al- 
lowed to  do  so,  the  plaintiff,  by  taking  it  out,  would  thereby 
waive  the  defect,  and  the  effect  of  it  will  then  be  the  same  as 
if  it  had  been  paid  in  properly  (<^) ;  but  it  may  be  questionable:, 
whether  the  same  rule  would  now  hold,  since  the  payment 
must  be  specially  pleaded,  and  the  defect  would  appear  on  the. 
face  of  the  record. 


When  paid  in.  When  mid  how  paid  m.]  The  court  or  judge  may  make  an 
Order  for,  order  for  payment  of  money  into  court  under  3  c^  4  W.  4, 
when  made.  ^^  ^^^  ^^  21^  in  an  action  ex  delicto.,  by  way  of  amends,  at  any 
time,  even  immediately  after  the  writ  issued  (e).  And,  as  a  mat- 
ter of  course,  money  may  be  paid  into  court  in  ordinary  cases  at 
anytime  after  declaration  (/),  and  before  plea  pleaded ;  or  after' 
plea,  upon  obtaining  a  judge's  order  to  withdraw  the  plea,  in  or- 
der to  pay  money  into  court  and  plead  it  {g).  Money  has  been' 
allowed  to  be  paid  into  court  even  after  granting  a  new^  trial  (A)^ 
and  after  setting  aside  the  execution  of  a  writ  of  inquiry  (e). 
Where  the  money  has  been  paid  into  court  by  leave  of  a  judge 
before  the  time  for  pleading,  the  officer  will  write  a  receipt  for- 
it  on  the  judge's  order;  and  on  the  plea  being  afterw^ards 
brought  to  him,  and  the  order  produced  with  the  receipt  in- 
dorsed, he  will  transfer  the  receipt  to  the  margin  of  the  plea,  ini 
pursuance  of  R.  H..  4:  W.  4,  s.  18. 
How  paid  in.  By  rule  of  all  the  courts  of  H.  T.,  4  W.  4,  s.  18,  "  No  ride- 
or  judges  order  to  pay  money  into  court  shall  he  necessary,  except 
under  the  3  <^-  4  W.  4,  c.  42,  s.  21 ;  but  the  money  shall  he  paid 
to  the  proper  officer  of  each  court,  who  shall  give  a  receipt  for  the 
amount  in  the  margin  of  the  plea,  and  the  said  sum  shall  be  paid 
out  to  the  plaintiff  on  demand.^'  We  have  already  considered 
in  what  cases  money  may  be  paid  in  as  of  course  independent 
of  that  act,  and  in  those  cases  by  this  rule  no  rule  or  order  ta 
pay  the  money  in  is  requisite.  In  cases  within  that  act,  the 
ride  or  order  must  be  obtained  in  the  usual  way  hy  application  to 
the  court  on  motion,  or  by  summons  before  a  judge,  usually  the 
latter.  As  to  when  this  order  may  be  made,  see  ante,  972. 
Serve  a  copy  of  the  rule  or  order  on  the  plaintiff's  attorney  or 


(a)  Hodges  v.  Lwd  Litchfield,  3  Moo.  & 
Scott,  201;   2  Dowl.  741,  S.  C. 

(b)  Pr.  Reg.  256:  1  Sellon,  28fi. 

(c)  .Hay  V.  Panchunan,  2  W.  Bl.  1029. 

(d)  Griffiths  V.  Williams,  1  T.  R.  710. 

(e)  Edwards  v.  Price,  6  Dowl.  487- 


{/)  See  Edwards  v.  Price,  Q.  B.,  M.  T. 

1837;  1  Jurist,  866. 

{g)  Griffiths  V.  Waiiams,  1  T.  R.  710, 
711:  Tarlton  v.  Wrnerg,  2  Str.  1271. 

{h)  Anon.,  I  Tidd,  9th  ed.  672. 

(t)  Dai/  V.  Edwards,  1  Taunt.  491. 
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ttgent.  Prepare  a  plea  of  the  intended  pai/ment  into  court,  and  chak  rx. 
get  it  signed  ht/  counsel {j).  Take  the  money  and  plea  to  one  '  " 
of  the  masters,  who  loill  ivrite  a  receipt  in  the  margin  of  the 
plea{Jc) ;  {or  if  the  money  has  previously  been  paid  in  by  leave  of 
a  judge,  he  will  transfer  the  receipt  from  the  order  to  the  plea  on 
producing  the  order  with  the  receipt  indorsed.  Deliver  the  plea 
to  the  plaintiff'' s  attorney  or  agent,  as  in  ordinary  cases. 

If  interest  be  due,  you  should  calculate  it  up  to  the  time  of  interest,  how 
the  payment  into  court,  and  not  merely  to  the  commencement  reckoned, 
of  the  action(/). 

If  the  defendant  find  that  he  has  not  paid  in  a  sufficient  Paying  in  ad- 
sum,  the  court  or  a  judge  will,  in  general,  allow  him  to  pay  '^^^"^  ^^' 
in  a  further  sum  upon  payment  of  costs (m). 

When  the  defendant  has  previously  paid  money  into  court  Transferring 
in  lieu  of  bail,  he  may  apply  to  have  the  sum  paid  in,  or  part  in^l^u^of  Bail, 
of  it,  considered  as  so  much  paid  in  on  account  of  the  cause  of 
action,  and  the  order  for  this  purpose  is  said  to  be  of  course  (*^). 
But  the  Court  of  Common  Pleas  has  refused  to  permit  this, 
either  in  the  case  of  a  plea  of  tender,  or  of  payment  into 
court  (o). 

Plea  of]  By  rule  of  all  the  courts  of  T.  T.,  1  V.,  it  is  ordered,  Plea  of  Pay- 


lamongst  other  things,  that  the  17th  of  the  general  rules  and  c,^"^."^" 
regulations  made  pursuant  to  the  statute  3  (5f  4  W.  4,  c.  42,  s. 
I,  be  repealed ;  and  that  in  the  place  thereof,  the  following 
miended  rule  be  substituted :  viz. — 

"  When  money  is  paid  into  court,  such  payment  shall  be  Form  given 
^leaded  in  all  cases,  and  as  near  as  may  be  in  the  following  y^^  g^^  Dg. 
orm.,  mutatis  mutandis : —  cisionsasto. 

I   C.  D.  1  The day  of ,  a.d. 

ats.    >     The  defendant,  by ,  his  attorney  [or,  in 

A.  B.  )  person,  &c.],  says  [or,  in  case  it  be  pleaded  as  to 

>art  only,  add,  "  as  to  £. ,  being  part  of  the  sum  in  the 

eclaration,"  or,  " count  mentioned,"  or,  "  as  to  the 

esidue  of  the  sum  of  £ "1  that  the  plaintiff  ought  not 

iirther  to  maintain   his  action,  because  the  defendant  now 

rings  into  court  the  sum  of  £ ,  ready  to  be  paid  to  the 

jlaintifF;  and  the  defendant  further  says,  that  the  plaintiff 
ias  not  sustained  damages  [or,  in  actions  of  debt,  "  that  he 
[ever  was  indebted  to  the  plaintiff"]  to  a  greater  amount 
an  the  said  sum,  &c.  in  respect  of  the  cause  of  action  in  the 
iclaration  mentioned  \or,  "  in  the  introductory  part  of  this 
ea  mentioned"]:  and  this  he  is  ready  to  verif}^;  wherefore  he 
ays  judgment  if  the  plaintiff  ought  further  to  maintain  his 
tion  thereof." 

Talce  care  that  the  plea  contains  the  receipt  of  the  money  by 
officer  in  the  margin,  or  the  plaintiff  may  sign  judgment  as 

)    Post,  974.  (m)  But  see  Swan  v.  Freeman,  Barnes, 

)  By  statute  7  W.  4  &  1  V.  c.  30,  s.  9,  282:  Pr.  Reg.  263,  252. 

money  must  be  paid  in  at  the  mas-        (n)  Price,  New  Prac,  ,304 :  see  Hubbard 

'f  otfice,  and  the  masters  must  pay  v.  Wilkinson,  8  B.  &  C.  496:  but  see  Ball 

pto    the   Bank  of  England,    to    the  v.  Stafford,  4  Dowl.  327. 

lit  of  the  "Suitor's  Fund;"  and  the        (o)  Stultz  v.  Heneage,  10  Bing.  561;  4 

ney  is  afterwards  paid  to  the  party  Moo.  &  Scott,  472  ;  2  Dowl.  8(Wi,  S.  C.  .- 

litled  to  it  by  a  cheque  on  the  Bank  of  and  see  Balls  v.  Stafford,  2  Scott.  426  ;  4 

i  jland,  signed  by  two  or  more  of  the  Dowl.  327  ;  1  Hodges,  316,  S.  C,  where  the 

iters.  Court  of  Common  Pleas  refused  to  allow 

)  Kidd  V.  TValker,  2  B.  &  Ad,  705 ;    1  money  paid  in  in  lieu  of  bail  to  be  appro- 

ffl.  331 ,  S.  C.  priated  to  a  plea  of  payment. 
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Hook  iv.   for  wantof  aplca.      The  plea  should  he  pleaded  within  the  same 
time.,  and  delivered  in  the  same  manner ,  as  other  pleas.    {See 


ante.  Vol.  I.  152,  &c.)  As  it  concludes  with  a  verification,  it 
should  be  signed  hy  counsel.  If  the  defendant  omit  to  plead 
tliis  l>lea,  he  can,  it  seems,  derive  no  ))enefit  as  to  costs  froia 
the  payment  into  e()urt(o),  and  such  payment  into  court  must 
now,  in  all  cases,  he  sj)ecially  j)lea(k'd.  If  the  j)lea  he^in 
"  as  to  so  much,  parcel"  &c.,  and  conclude  without  any 
prayer  of  judgment,  it  is  had  on  special  demurrer;  also,  if  it 
is  intended  to  defend  part  of  the  action,  and  to  pay  into  court 
as  to  the  other  part,  the  plea  or  pleas  in  l)ar  shouhl  he  j)leaded 
first,  and  the  payment  into  court  should  he  j)leaded  as  to  the 
residue (/>).  It  is  not  a  ground  for  judgment  non  obstante 
veredicto,  and,  it  seems,  not  even  a  ground  of  demurrer,  that  the 
jdea  alleges  the  money  to  have  been  paid  into  court  by  leave 
of  a  judge  before  declaration  {q). 

aruFs'^bs*^"  ^ep/ic«^20W  and  Subsequent  Proceedings.']  By  R.  T.,  1  V.  (r), 
quent  Pro-  "  The  plaintiff",  after  tlie  delivery  of  a  plea  of  payment  of 
ceedings.  money  into  court,  shall  be  at  liberty  to  reply  to  the  same  l)y 
accepting  the  sum  so  paid  into  court  in  full  satisfaction  and 
discharge  of  the  cause  of  action  in  respect  of  which  it  has  been 
paid  in;  and  he  shall  be  at  liberty  in  that  case  to  tax  his  costs 
of  suit,  and  in  case  of  non-payment  thereof  within  forty-eight 
hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed:  or  the 
plaintiff  may  reply,  '  that  he  has  sustained  damages,'  [or,  '  that 
the  defendant  was  and  is  indebted  to  him,'  as  the  case  may  he\ 
to  a  greater  amount  than  the  said  sum ;  and  in  the  event  of  an 
issue  thereon  being  found  for  the  defendant,  the  defendant 
shall  be  entitled  to  judgment  and  his  costs  of  suit (6*). 

The  plaintiff  may ,  at  all  events,  without  prejudicing  his  case, 
at  once  tahe  the  money  out  of  court,  which  he  may  obtain  on  pro- 
ducing to  one  of  the  masters  the  copy  of  the  rule  or  order  (ifa/?y) 
for  paying  it  in,  and  the  plea  of  payment,  delivered  in  the  cause. 
The  plaintiff  must  reply  within  the  time  limited  in  ordinary 
cases.  If  the  plea  of  payment  into  court  be  to  the  whole  de- 
claration, and  the  plaintiff  determines  upon  not  accepting  the 
money  in  satisfaction  of  his  claim,  he  should  reply  that  fact 
accordingly  in  the  manner  pointed  out  by  the  above  rule,  ant 
makeup  the  issue,  and  proceed  to  trial,  S)C.,  as  in  ordinary  casesi 
If  the  plea  be  only  to  part  of  the  declaration,  and  there  b< 
any  other  plea  to  the  rest  of  it,  and  the  plaintiff  determines 
upon  proceeding  to  trial  upon  the  cause  of  action  to  whicl 
the  plea  of  payment  into  court  is  not  pleaded,  he  should  trplp 
that  he  accepts  the  money  in  satisfaction  of  that  part  of  the 
cause  of  action  to  which  it  is  paid  in,  {or,  if  he  has  sus- 
tained damages  to  a  greater  amount,  then  he  should  reply  that 
fact),  and  he  should  reply  to  the  other  plea  or  pleas,  and  proceed 
to  trial  as  iti  ordinary  cases.     If  the  plea  of  payment  of  money 

(o)  Adlardv.  Booth,  1  Bing.  N.  C,  693;  1  that  "on  payment  of  money  into  court, 

Scott,  (}44,  S,  C.  the  defendant  shall  undertake  by  th°  rule 

(;,)  S'ifirman  v.  Stevenson,  2  C,  M.  «&  to  pay  the  costs,  and,  in  case  of  non-pay- 

R.  75;  3  Dowl.  709 ;  1  Gale,  74,  S,  C. ;  and  ment,   to  suflFer  the  plaintiff  either   to!| 

ste  Portur  v.  Izat,  1  T.  &  G.  639.  move  for  an  attachment,  on  a  proper  de-'  ' 

[q]  Edwards  v.  Price,  6  Dowl.  487-  mand  and  service  of  the  rule,  or  to  sign 

(r)  See  the  former  rule,   H.,  4  W.  4,  r.  final   judgment    for  nominal  damages." 

17,  for  which  this  is  substituted.  And  see  the  former  practice,  Tidd's  New 

(,s)  This  rule  supersedes  tliat  of  H.  T.,  Pract.  315.    See  the  forms,  Chit.  Forms, 

2  W.  4,  r.  56,  by  which  it  was  ordered,  581. 
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into  court  be  to  the  whole  of  the  declaration,  and  the  plaintiff    chap.  ix. 
determines  upon  accepting  the  money  in  satisfaction  of  the  " 

cause  of  action,  he  should  reply  that  acceptance,  and  in  that 
case  he  may  at  once  proceed  to  a  taxation  of  costs,  and  sign  final 
judgment  for  them  if  not  paid  in  forty-eight  hours  after  taxation. 
If  the  plea  be  only  to  part  of  the  declaration,  and  the  plaintiff 
determines  upon  accepting  the  monies,  and  proceeding  no 
further  in  the  action,  he  should  then  reply  the  acceptance  of 
the  money  in  satisfaction  to  the  part  of  the  cause  of  action  to 
which  it  is  paid  in,  and  enter  a  nolle  prosequi  to  the  rest,  and 
'proceed  to  a  taxation,  S^x.,  as  just  pointed  out.  The  nolle  pro- 
sequi need  merely  he  inserted  in  the  replication  delivered.  There 
is  no  occasion  to  enter  it  on  any  roll  until  the  judgment-roll  he 
carried  in.  There  is  now  no  occasion  for  the  defendant  to 
produce  at  the  trial  the  rule  for  payment  of  money  into  court, 
as  formerly  {f). 

Costs  on.~]  If  the  plea  of  payment  into  court  be  to  the  whole  Costs  on. 

declaration,  and  the  plaintiff  replies  that  he  accepts  it  in  satis-  in  general. 

faction  of  the  cause  of  action,  he  will,  in  general,  be  entitled 

to  his  costs.     If  the  plea  be  only  to  part  of  the  declaration, 

and  there  be  another  plea  or  pleas  to  the  rest,  and  the  plaintiff 

is  not  willing  to  proceed  further,  he  will  then  have  to  enter  a 

nolle  prosequi  to  that  part  of  the  cause  of  action  to  which  the 

latter  plea  or  pleas  are  pleaded,  and  be  liable  to  the  defendant's 

bosts  in  respect  of  it.     Where  a  defendant  pleaded  payment  of 

money  into  court  to  the   whole  declaration,  and  also   other 

3leas,  it  was  held  that  the  plaintiff  might  accept  the  sum  paid 

in  satisfaction  of  the  whole  cause  of  action,  and  tax  his  costs 

iccordingly ;  and  that,  having  done  so,  judgment  of  nonpros 

br  want  of  a  replication  to  the  other  pleas  was  irregular  (w). 

But  where  payment  into  court  was  pleaded  only  to  part,  and 

here  were  other  pleas  to  the  rest,  judgment  of  nonpros  for 

vant  of  a  replication  to  the  latter  pleas  was  held  to  be  re- 

:ular('y).     Where  the  defendant   pleads   a  special  plea,  and 

laintifF  new  assigns,  and  defendant  pays  money  into  court  on 

he  new  assignment,  and  plaintiff"  takes  it  out  in  satisfaction 

f  the  action,  the  plaintiff  is  entitled  to  the  costs  of  the  writ, 

le  defendant  to  all  other  costs  prior  to  the  new  assignment, 

id  the  plaintiff  to  all  subsequent  costs(.z;).  The  plaintiff  may, 

should  seem,  at  any  time  before  the  trial,  if  he  choose  not 

proceed  further,  obtain  the  costs  up  to  the  time  of  the  de- 

ndant's  paying  the  money  into  court;    but   if  the  defend- 

it    has    incurred   any    subsequent   costs,    he    must    be    al- 

wed  them(^).     Where  in   an  action    for  dilapidations  the 

sfendant  having  paid  money  into  court,  the  plaintiff  replied 

rtlier  damage,  and  having  subsequently  given  a  peremptory 

idertaking,  pursuant  to  which,  however,  he  did  not  go  to 

ial,  the  court  permitted  a  rule  for  judgment  as  in  case  of  a 

ti  See  the  former  practice,  Israel  v.  591,  S.  C, 

njamin,  3  Camp.  41 ;  1  C.  &  P.  21,  n.  (x)  Griffiths  v.  Jwies,  1  M.  &  W.  731 ;  5 

|u)  Coates  v.  Stevens,    3   Dowl.  784;  5  Dowl.  167,  S.  C. 

|r.  764;  1  Gale  75;  2  C,   M.  &  R.  118,  (;/)  Hartley  v.   Bateson,    1   T.  R.  C>-29: 

see  Goodee  v.  Goldsmith,  5  Dowl.  Griffiths  v.    Williams,   Id.  7^*  •    Davis  v. 

Maiisell,   Willes,   191:   and  see  James  v. 

V)  Topham  v.  Kidmore,  5  Dowl.  67fi:  Raggett,  2  B,  &  Aid.  776;  1  Chit.  Hep. 

test  V.  Standen,  3  M.  &  W.  497;  6  Dowl.  471,  S.  C. 
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Book  iv. 
Fakt  I. 


Costs,  where 
several  Ac 
tions  are  con 
solidated. 


When  allowed 
to  be  paid  in 
withoutCosts. 


nonsuit  to  l)e  discliar^ed,  on  his  jiincndinp^  liis  replication  ])y  ac- 
_  cej)tii)<r  tile  money  in  satisiaction  of  the  cause  of  action,  and  pay- 
inp^tiui  costs  incurred  by  tlie  (U^fendant  since  the  ])ayinentof  the 
money  intoc()urt(c).  Jf  the  money  have  l»een  paid  in  on  one 
count  only  of  the  declaration,  the  jdaintiff  (if  he  accej)t  of  the 
money  so  paid  in)  will  he  entitled  to  the  costs  of  that  count 
only,  and  not  of  the  others(r«);  and  if  the  money  he  j)aid 
into  court  on  any  one  count,  whicli  may  l)e  aj)plicahle  to  the 

Ijlaintift's  demand,  and  the  plaintiff  has  no  further  demand, 
le  will,  it  seems,  proceed  at  his  peril  of  costs  on  the  other 
counts,  notwithstanding-  they  may  be  also  applicable  to  the 
demand  (/>).  If  the  plaintiff  proceed  to  trial  and  ol)tain  a  ver- 
dict, he  will  he  entitled  to  costs  as  in  ordinary  cases ;  but  if  the 
verdict  be  given  against  him,  the  defendant  will  be  entitled  to 
the  costs(c).  If  a  juror  he  withdrawn (c?),  or  if  plaintiff  after 
proceeding"  in  the  action  discontinue  (e),  or  be  nonsuit  (/),  or 
even  if  the  defendant  obtain  judgment  of  nonpros  or  judgment 
as  in  case  of  a  nonsuit  (^) ;  the  plaintiff  will  be  liable  to  costs 
as  in  other  cases. 

Formerly  in  the  Queen*s  Bench,  where  the  defendants  in 
,  several  actions  on  a  policy  of  insurance  paid  money  into  court 
which  the  plaintiff  took  out  without  taxing  costs  at  that  time, 
and  afterwards  the  defendants  entered  into  the  common  con- 
solidation rule,  and  the  plaintiff  was  nonsuited  in  the  action 
that  was  tried,  the  court  held,  that  the  latter  was  not  entitled 
to  costs  in  any  of  the  actions  up  to  the  time  of  paying  money 
into  court  (A).  But,  in  the  Common  Pleas,  where  there  was 
a  consolidation  rule,  and  money  paid  into  court,  although  the 
cause  tried  followed  the  general  practice,  and  the  defendant, 
if  he  succeeded,  was  entitled  to  the  whole  costs  of  that 
cause ;  yet  the  plaintiff  was  entitled  to  the  costs  of  the  short 
causes,  up  to  the  time  when  the  money  was  paid  m{i).  And 
now  by  a  general  rule  of  all  the  courts  of  H.  T.,  2  W.  4, 
r.  1,  s.  104, — "  Where  money  is  paid  into  court  in  several 
actions  which  are  consolidated,  and  the  plaintiff,  without 
taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  shall  be 
entitled  to  costs  on  the  others,  up  to  the  time  of  paying  money 
into  court.*' 

Under  special  circumstances,  perhaps,  the  court  or  a  judge 
may  allow  the  money  to  be  paid  into  court  without  the  de- 
fendant's being  liable  to  costs.  In  a  case  in  the  King's  Bench, 
before  the  above  rules  of  H,  T.,  4  TV.  4,  although  it  appeared 
that  a  certain  sum  had  been  offered  to  the  plaintiff  before  de- 
claration, and  refused,  yet  the  court  would  not  allow  the 
defendant  to  pay  that  sum  of  money  into  court  after  decla- 
ration, upon  the  terms  of  the  plaintiff's  being  obliged  to  relin- 
quish the  costs  of  the  declaration  if  he  afterwards  took  the 


<s)  KeUyv.  Flint,  5  Dowl.293. 

(a)  Bailliev.  Gezelet,AT.  R.  579:  Skar- 
rati  V.  Vaughan,  2  Taunt.  266. 

(6)  EaHy  V.  Bowmun,  1  B.  &  Ad.  889: 
Churchill  v.  Day,  3  M.  &  Ry.  71. 

(c)  See  R.  H„  1  V.,  ante,  974.  See 
Stevensmi  v.  Yorke,  4  T.  R.  10 :  Griffiths 
V.  Williams,  I  T,  R.  710:  Stevensmi  v. 
Yorke,  4  T.  R.  10;  1  Saund.  33c. 

(d)  Stodhart  v.  Johnson,  3  T.  R.  657, 

(e)  Berwick  v.  Symonds,  Say.  196. 


(/)  RaheU  v.  Hudson,  4  T.  R.  10. 

(g)  Crosby  v.  Olorenshaw,  2  M.  &  Sel. 
335:  Postle  v.  Beckington,  6  Taunt.  1.58: 
but  see  Seamour  v.  Bridge,  8  T.  R.  408: 
Lorck  V.  Wright,  Id.  486. 

(h)  Bwstall  V.  Homer,  7  T.  R.  372: 
see  Powell  v.  Parkinson,  6  M.  &  Selw.  107 ! 
Tidd's  New  Pract.  317. 

(i)  Twemlow  v.  Brock,  2  Taunt.  361: 
and  see  Wilton  v.  Place,  2  B.  &  P.  56: 
Midler  v.  Hartsho)-ne,  3  B.  &  P.  558. 
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money  out;  they  said  that  the  defendant  should  have  ten-     chap.  ix 
dered  the  money  and  pleaded  the  tender(7').     But  where  the  " 

conduct  of  the  plaintiff  appeared  to  have  been  oppressive,  and 
that  the  defendant  was  willing  and  offered  to  pay  the  money 
before  action  brought,    the    court,    before  the  above  rule  of 
H.  T.,  4  W.  4,  upon  application  of  the  defendant,  (even  after 
he  had  paid  the  money  into  court),  ordered,  that  so  much  of  the 
rule  then  in  practice  as  obliged  him  to  pay  costs,  should  be 
iiscliarged(^).     And  where  an  action  was  brought  for  two  se- 
parate sums  of  money,  and  the  defendant,  having  offered  to  pay 
Lhe  amount  of  one  of  them,  with  costs  up  to  that  time,  which 
ivas  refused  by  the  plaintiff,  paid  the  amount  into  court,  but 
the  plaintiff  afterwards  finding  that   he  could   not  maintain 
[lis   action    as    to    the    second    sum,    took  the  money  out  of 
lourt,  and  proceeded  no  further:  the  court,  upon  application, 
illowed    the    defendant  his  costs  from  the  date  of  his  offer 
lio  pay  the  sum  afterwards  paid  into  court,  and  directed  these 
;osts    to    be    deducted    from    the    costs    of  the    plaintiff'(/). 
A.nd  in  another  case,  the  defendant  obtained  a  judge's  sum- 
nons  to  stay  proceedings,  upon  payment  of  a  certain  sum  and 
josts;  but  the  plaintiff'  claiming  more  than  the  sum  offered, 
10  order  was  made,  and  the  action  proceeded ;  the  defendant 
jifterwards  paid  the  same  sum  into  court,  and  the  plaintiff 
[hereupon  took  the  money  out  and  discontinued  the  action: 
he   court,   upon   application   of  the  defendant,  allowed   the 
)laintiff  his  costs  only  up  to  the  time  of  his  attendance  upon 
he   summons,  and  ordered  the  costs  subsequently  incurred 
|y  the  defendant,  and  \k\.Q  costs  of  the  application,  to  be  de- 
(ucted  from  them,  even,  although  it  appeared  that  the  plain- 
iiff  was  induced  from  poverty  to  accept  the  money  paid  into 
lourt,  and  relinquish  his  action  for  the  balance  (m).     Where, 
[i  a  country  cause,  the  defendant  took  out  a  summons  before 
eclaration,  to  stay  proceedings  upon  payment  of  a  less  sum 
lan  the  plaintiff's  demand  and  costs,  upon  which  no  order 
as  made,  and  the  defendant  afterwards  paid  that  sum  into 
)urt,  which  the  plaintiff's  agent,  having,  in  the  meantime, 
)nsulted  his  principal  in  the  country,  took  out  of  court,  it 
as  holden,   that   the   plaintiff,   not   having   been  guilty  of 
laud  or  vexation,  was  entitled  to  costs  up  to  the  time  at 
ihich  he  took  the  money  out  of  court  {n).     Where  an  order 
!as  made  for  the  defendant  to  pay  four  guineas  into  court, 
|it  the  plaintiff's  agent  refused  to  tax  the  costs  under  that 
jder,    the    Court    of    Exchequer    permitted    the    defendant 
pay  the  money  into   court  without   being   liable   to   the 
ts(o).     Where   a   defendant  in  a   case   before   the  R.  H., 
~~.  4,  r.  17,  and  R.  H.,  1  F.,   paid   into   court  \l.  85.  7c?., 
der  an  order  which  did  not  contain  the  usual  undertaking 

! )  Bwmester  v.  Hilch,   13   East,   551 :  565,  S.  C.     It  seems  that  the  court  will 

Pr.  Reg.  258 :  Gibbon  v.  Copeman,  5  not  interfere  to   give  the  defendant  his 

jnt.  840:    but  ste  Zewin  v.  Cowell,  2  costs  unless  the  ease  has  been  previously 

int  203:  Robei-ts  v.  Lambert,  Id.  283.  before  the  master.      (Roe  v.   Cobham,  6 

•1)  Johnson  v,  Houlditch,  1  Burr.  578:  Dowl.  628). 

I  see  Ho/e  V.  Bafcer,  2  Dowl.  125.  (m)  MS.,  T.    1825:  Hale  v.   Baker,  2 

i)  James  v.  Raggett,  2B.  &  Aid.  776;  1  Dowl.  125:  semble,  overruling  Edwards  v. 

't.  Rep.  471,  S.  C. ;  Parsons  v.  Pitcher,  Harrison,  11  Price,  5.33  :  and  see  Jones  v. 

4ing.  N.  C.  306;  6  Dowl.  432,   S.  C:  Owen,  note  {p),  p.  978. 

ao  see  Mamiott  v.  Clapp,  1   Dowl.  701 :  (n)  Hatvoi-th  v.  Holgate,  2  Y.  &  J.  257. 

J's\.  Owen,  2  C.  &J.  476;   1  Dowl,  (o)  .4wow.,  T.  T.  1832,  Jervis's  Rules,  75. 
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from  the  (lefcndant  to  pay  the  costs,  find  it  Idinj^  douhtful 
whether  ihi^.  ])laintitt",  if  lie  accc'])te<l  that  sum,  would  lie 
entitled  to  costs,  the  defendant  otfercid  to  j^ive  the  plaintiff 
jud^MMcnt  of  the  tei-ni  for  that  sum,  in  order  to  take  the  oj)i- 
nion  of  the  court  uj)on  the  ((uestion ;  the  j)lairititt",  notwith- 
standing, took  the  cause  to  trial,  and,  u])on  the  production  of 
rule  to  j)ay  money  into  court,  had  a  verdict  for  one  shillinj^; 
the  Court  of  Kxcne(pier,  u])on  motion,  (n'dered  the  j)laintiff 
to  pay  to  the  defendant  all  costs  incurred  suhsequently  to  the 
offer  (j»). 
Defendant  By  j)aying-  money  into  court,  the  defendant  is  not,  it  seems, 

vanlaS'of^'*"  Precluded  from  the  henefit  of  the  Court  of  Requests  Acts  (y). 
Court  of  Re-    Where,  liowever,  in  an  action  to  recover  a  sum  of  ill.  2.s'.,  (as 
quests  Acts,    claimed   hy  tlie  particulars  of  demand),  the  defendant  paid 
1/.  J  86'.  into  court,  under  the  rule  of  H.  T.,  4  W.  4,  r.  19, 
which  the  plaintiff  took  out,  in  full  satisfaction  of  the  action, 
the  cause  of  action  arose,  and  the  parties  lived  within  the 
jurisdiction  of  the   county  court  of  Cardiganshire;   and   by 
*  '    order  of  a  judge,  the  defendant  was  allowed  to  enter  a  sug- 
gestion on  the  roll  of  these  facts,  and  that  the  action  was 
brought  for  a  sum  under  40.?.,  and  further  proceedings  were 
stayed,  with  a  view  of  depriving  the  plaintiff  of  his  costs ;  the 
court  set  aside  the  order,  on  account  of  the  form  of  the  rule 
for  paying  money  into  court,  the  lateness  of  the  application, 
and  it  not  clearly  appearing  that  the  action  w^as  brought  for 
less  than  forty  shillings  (r). 

Effect  of  it  as  Effect  of  it  as  an  Admission  of  the  Cause  of  Action,  S<;c.~\  By 
of  the^Cause"  P^J^^S^  money  into  court,  on  the  whole  of  a  special  declara- 
of  Action,  &c.  tion,  or  on  the  special  counts,  the  defendant  impliedly  (5)  ad- 
mits the  contract  as  declared  on,  and  all  the  breaches  on  which 
it  is  paid  in  {t) ;  and  the  only  remaining  question  to  be  de- 
termined is  the  amount  of  the  damages.  By  paying  money 
into  court  on  the  common  indebitatus  counts,  the  defendant, 
in  ordinary  cases,  admits  no  more  than  that  the  sum  paid  in 
is  due  to  plaintiff,  by  virtue  of  some  contract  of  the  nature 
declared  on;  but  it  does  not  admit  his  liability  on  any  par- 
ticular contract  on  which  the  plaintiff  may  choose  to  rely  [u) ; 
and  it  seems  paying  money  into  court  on  several  counts,  one 
of  which  only  is  applicable  to  the  plaintiff's  demand,  admits  a 
cause  of  action  on  that  count  only(^).  As  instances  of  what 
the  payment  admits,  if  money  be  paid  into  court  on  a  count  on 
a  bill  of  exchange,  there  is  no  necessity  to  prove  the  defendant's 
handwriting (y),  and  the  sufficiency  of  the  stamp  is  thereby 


(p)  Jones  V.  Owen,  Exch.  T.  T.  1832, 
Jervis's  Rules,  75  ;  1  Dowl.  565  ;  2  C.  & 
J.  476,  S.  C. 

(q)  Turner  v.  Bai-nard,  5  Dowl.  170  ;  1 
H.  &  W.  580,  S.  C. 

(r)  Farrant  v.  Morgan,  3  Dowl.  792;  2 
C,  M.&  R.  252;  5  Tyr.  Rep.  7^0;  1  Gale, 
15t>,  S.  C. 

(.?)  Burrough  v.  Skinner,  5  Burr.  2640: 
Guillod  V.  Nock,  1  Esp  347:  Seaton  v.  Be- 
nedict, 5  Bing.  28  ;  2  Moo.  &  P.  66,  S.  C: 
see  Boi/field  v.  Porter,  13  East,  202:  Leg- 
gett  V.  Cooper,  2  Stark.  103:  Everth  v.  Bell, 
7  Taunt.  450:  Stajford  v.  Clarke,  2  Bing. 
377 ;  9  Moore,  7^4,  S.  C. 


(t)  Wright  V.  Goddard,  8  Ad.  &  El.  144; 
3  Nev.  &  P.  361,  S.  C-  Hingham  (or  King- 
fiam)  V.  Robins,  7  Dowl,  352 ;  5  M.  &  W. 
94,  S.  Cper  Parke,  B. 

(M)  Hingham  (or  Kingham)  v.  Robins, 
7  Dowl.  .352 ;  5  M.  &  W.  94,  S.  C:  over- 
ruling  Walker  v.  Ravjson,  1  M.  &  Rob. 
250;  and  the  dicta  of  Parke  and  Littledale, 
JJ.,  in  Meager  v.  Smith,  4  B.  &  Ad.  673: 
see  Seaton  v.  Benedict,  5  Bing.  28 ;  2  Moo. 
&  P.  66,  S.  C. 

ix)  Stajford  v.  Clarke,  2  Bing.  377:  9 
Moore,  724;  1  C.  &  P.  703,  S.  C;  Everth 
V.  Bell,  7  Taunt.  450;  1  Moore,  158,  S.  C 

(y)  Gutteridge  v.  Smith,  2  H.  Bl.  374. 
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admitted  (2;):  so,  if  paid  in  an  action  of  covenant,  the  execution  Chap,  ix. 
of  the  deed  is  admitted  (a);  so,  if  paid  in  on  a  count  on  a 
guarantee,  it  admits  an  agreement  signed  according  to  the 
Statute  of  Frauds (6);  so,  if  paid  in  one  entire  contract,  it 
admits  the  contract,  though  it  would  be  otherwise  if  the  con- 
tract were  not  entire  (c);  so,  where  two  breaches  are  assigned 
in  one  count,  payment  into  court  on  one  of  the  breaches  is  an 
admission  of  the  whole  contract  as  set  out  in  that  count,  so  as 
to  enable  the  plaintiff  to  recover  on  the  second  breach  without 
proof  of  the  contract  (c?).  Where  the  declaration  states  a 
contract  to  pay  a  particular  sum  of  money  for  certain  articles, 
payment  of  part  of  the  money  into  court  on  the  special 
count,  by  admitting  the  contract,  admits  also  the  sum  ori- 
ginally due ;  and  the  only  question  is,  whether  the  remainder 
of  the  money  had  been  previously  paid  (e).  And  in  an 
action  for  goods  sold  by  sample  at  a  stipulated  price,  the 
payment  of  money  into  court  therein  precludes  the  defend- 
ant from  insisting  on  the  inferiority  of  the  goods  (/").  But 
where  the  declaration  is  for  goods  sold,  to  be  paid  for  at 
the  average  price,  to  be  ascertained  on  a  day  specified,  pay- 
ment into  court  does  not,  if  stated  under  a  videlicet,  admit 
the  average  price  to  be  as  stated  in  the  declaration  (g). 
And  in  an  action  for  an  attorney's  bill,  the  defendant  after 
payment  into  court  may  shew  that  the  work  was  to  be  done 
for  costs  out  of  jjocket,  and  not  for  an  attorney's  accustomed 
(fees  and  charges  (A).  Nor  does  the  payment  into  court  on 
la  count  on  a  valued  policy,  in  which  the  loss  is  averred  to 
Ibe  total,  admit  of  a  total  loss  (2).  In  an  action  for  goods 
jsold  and  delivered,  it  admits  a  contract,  though  the  goods 
Iwere  tortiously  converted  by  the  defendant  (j).  But  it  is 
jnot  such  an  admission  as  precludes  the  defendant  from  tak- 
ling  an  objection  to  the  legality  of  the  contract,  in  order 
!to  prevent  the  plaintiff  from  recovering  beyond  the  sum  paid 
!'n(y[);  and  if  the  declaration  contain  a  legal  and  an  illegal 
jlemand,  the  money  paid  in  shall  be  applied  to  the  legal  de- 
jnand  only  [I).  Payment  of  money  into  court,  in  an  action 
ipon  the  statute  of  Ed.  6,  precludes  the  defendant  from  ob- 
ecting  to  the  plaintiff"'s  title  {m).  In  an  action  on  a  policy 
if  insurance,  the  court,  under  particular  circumstances, 
where-  the  plaintiff  misled  the  defendant,  and  induced  him 
o  suppose  that  the  only  point  to  be  tried  is  a  question  of 
,raud,  &:c.),  allowed  the  defendant  to  give  evidence  of  fraud 
lot  withstanding  he  had  paid  money  into  court  {n).  It  is  a 
ouclusive  admission,  in  an  indivisible  claim,  of  the  plaintiff's 

(z)  Is^-aelv.  Benjamin,^  Caxn^.  AO.  (i)  Ruckerv.  Palsgrave,  1  Camp.  557;  1 

[a)  Randel  v.  L^/nch,  2  Camp.  357.  Taunt.  419,  S.  C. 

{b)  Middleton  v.  Brewer,  Peake,  \5.  (j)  Bennett  v.  Francis,  2  B.  &  P.  550  ;  4 

(f)  See  Meager   v.  Smith,   4  B.  &  Ad.  Esp.  28,  S.  C. 

.1;  1  Nev.  &M.  44.9,  S.  C.  (k)  Cox  v.  Parti/,  1  T.  R.  464:  and  see 

(rf)  Dyerv.  Ashton,  1  B.  &  Cres.  3;  2  Shearwood  v.   Hat/,   5  Ad.   &    Ell.  383: 

&  R.  19,  S.  C.  Wills  V.  Langridge,  Id. 

(e)  C>x  V.  Brain,  3  Taunt.  95.  (I)  Ribans  v.  Crickett,  1  B.  &  P.  2(54. 

:(/)  Leggett  V.  O)0,  er,  2  Stark.  103.  (m)  Broadhurst  v.    Baldwin,    4  Price, 

(g)  Stoveld  V.  Brewin,  2  B.  &  Aid.  116:  58. 

d  see  Everth  v.  Bell,  7  Taunt.  450  ;  1  (n)  Mullerv.  Hartshorne,  3B.  &P.  556: 

iwre,  158,  S.  C;  Lechmere  v.  Fletcher,  I  and  see   Mellish  v.  Allnutt,  2  M.   &  Sel. 

&  M.  623.  106  :   Andrews  v.  Palsgrave,  9  East,  325: 

h)  Jones  V.  Reade,  I  Nev.   &   P.  18  ;  Rucker  v.  Palsgrave,  1  Camp.  557. 
)owl.  216,  S.  C. 
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riglit  to  siie  in  the  court  in  which  tlie  action  is  hroup^lit  {o)  J 
and  ofliis  rit^ht  to  kuo  in  the  charactor  in  wliich  he  ,su('s(y^); 
but  not  of  liis  risj^ht  to  sue  alone  without  joining  another 
party  (</)  ;  also  of  tlie  action  not  l)eing  l)rought  too  soon  (r). 
Jiut  it  is  no  admission  of  the  jilaintitPs  right  of  action  be- 
yond the  sum  j)aid  into  court  (.s);  and  consccjufintly,  in  a 
divisil)l.c  claim,  does  not  dejirive  the  defendant  of  the  Ix'nefit 
of  the  Statute  of  Limitations  as  to  the  residue  of  the  plaintiffs 
demand  {t).  And  if  the  declaration  be  on  an  indefntatus  as- 
sump.nt,  with  particulars  containing  various  causes  of  action, 
payment  into  court  does  not  preclude  the  defendant  from  con- 
testing his  liability  in  respect  of  any  items  beyond  the  amount 
paid  in,  the  j)articulars  not  being  considered  as  part  of  the 
declaration  (u). 

It  should  be  observed,  however,  that  where  payment  into 
court  is  pleaded,  together  with  other  pleas,  each  issue,  as  in 
other  cases,  must  ])e  tried  by  itself;  and  consequently,  where 
the  plaintiff  replies  damages  ultra,  and  succeeds  on  that  issue, 
although  the  defendant  succeeds  on  all  the  other  pleas,  yet, 
unless  the  pleas  on  which  he  succeeds  cover  the  entire  cause 
of  action,  to  which  payment  into  court  is  not  pleaded,  the  plain- 
tiff will  be  entitled  to  a  verdict  for  nominal  damages  on  that 
plea  (x) ;  but  if  the  issue  found  for  the  defendant  goes  to 
the  entire  cause  of  action,  to  which  the  payment  into  court 
is  not  pleaded,  the  admission  in  that  plea  will  not  entitle 
the  plaintiff  to  have  a  verdict  entered  for  him  on  the  other 
issue  (j/). 

If  the  plaintiff  take  the  money  out  of  court,  and  it  amount 
to  less  than  the  sum  stated  in  the  affidavit  to  hold  to  bail, 
the  plaintiff  does  not,  it  would  seem,  thereby  subject  himself 
to  an  action  for  a  malicious  arrest  (z). 

The  plaintiff  may  be  nonsuit  after  payment  of  money  into 
court  (a);  but  it  is  doubtful  whether  the  defendant  can  de- 
mur to  evidence  after  it  (6). 

It  seems  the  defendant  cannot  move  in  arrest  of  judgment 
for  a  defect  in  a  breach,  in  respect  of  which  he  has  paid  money 
into  court  (c). 

By  the  payment  of  money  into  court  the  defendant  conclu- 
sively admits  the  plaintiffs  right  to  it,  and  it  can  never  after- 
wards be  taken  out,  it  seems,  under  any  circumstances  by 
him  or  his  representatives,  even  though  the  plaintiff  or  de- 
fendant die  in  the  course  of  the  suit,  or  the  plaintiff  be  non- 
suit, or  recover  less  than  the  amount  paid  in,  or  even  although 


(o)  Miller  v.  Williams,  5  Esp.  19. 

{p)  Lipscombe  v.  Holmes,  2  Camp.  441. 

{q)  Hingham  (or  Kingham)  v.  Robins,  7 
Dowl.  352 ;  5  M.  &  W..94,  S  C;  overruling 
Walker  v.  Pjawson,  1  M.  &  Rob.  250 :  see 
Raremcroft  v.  Wise,  1  C,  M.  &  R.  2(>3 ; 
2  Dowl,  676,  S.  C. 

(»•)  Harrison  v.  Douglas,  3  Ad.  &  El. 
396. 

(«)  2  Esp.  Rep.  482,  n. :  Blackbume  v. 
Schoales,  2  Camp.  341 :  Rucker  v.  Pals- 
grave, 1  Taunt.  419  :  Everth  v.  Bell,  7  Id. 
450:  Stoveld  v.  Brewin,  2  B.  &  Aid.  116. 

(t)  Long  V.  Oreville,  4  D.  &  R.  632 ;  3 
B.  &  Cres.  10,  S.  C;  Reid  v.  Dickons,  5 
B.  &  Ad.  499. 


(u)  Booth  V.  Howard,  5  Dowl.  438;  1 
W.  W.  &  D.  54,  S.  C;  see  Hingham  (or 
Kingham)  v.  Robins,  7  Dowl.  352;  5  M.  & 
W.  94.  S.  C. 

(.r)  Fisher  v.  Aide,  .",  M,  &  W.  486. 

it/)  Twemloiv  v.  Asket/,  3  M.  &  W.  493. 

(z)  Jackeon  v.  Burleigh,  3  Esp.  34:  see 
Hildyard  v.  Blowers,  5  Esp,  69 :  Butler  v. 
Brown,  1  B.  &  B.66;  3  Moore,  327,  S.  C: 
but  see  Laidlow  v.  Cockburn,  2  New  R«p. 
76. 

(a)  Ante,  Vol.  I.  313. 

(6)  Jenkins  v.  Tucker,  1  H.  Bl.  93. 

(c)  Wright  V.  Goddard,  8  Ad.  &  El 
144;  3  Nev.  &  P.  361,  S.  C. 
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it  was  paid  in  by  mistake  {d).     But  the  court  may,  if  the    Chap.  ix. 
plaintiff  failed  in  his  action,  and  the  money  has  not  been  al- 
ready  taken  out  of  court  by  him,  impound  it  to  answer  the 
defendant's  costs  (e). 

Payment  of  money  into  court  did  not,  it  seems,  when  paid  Right  to  Re- 
in before  the  3  (^  4  W.  4,  c.  42,  entitle  ^e  plaintiff  to  reply  ^  ^' 
at  the  trial  (/). 

Payment  of  Money  into  Court  upon  a  Plea  of  Tender r\  If  Payment  of 

■■         -■  "mOhgv  in  to 

you  intend  to  plead  a  tender,  pay  the  money  tendered  into  court.  Court  upon  a 
in  the  manner  directed  ante,  972,  973,  and  get  a  receipt  for  «^  PieaofTen- 
^w  the  margin  of  the  plea,  from  the  master  &^c.  A  tender  and  re- 
fusal may  be  pleaded  to  an  avowry  or  cognizance  for  rent  or 
damage  feasant,  without  bringing  the  money  into  court ;  for, 
if  the  distress  be  not  rightfully  taken,  the  defendant  must 
answer  to  the  plaintiff"  his  damages  {g) ;  and  it  may  be 
pleaded  in  this  way  to  an  action  for  an  involuntary  trespass  (h), 
or  in  actions  against  magistrates  {i),  or  excise  or  customs  offi- 
cers (j). 

After  paying  money  into  court  on  a  plea  of  tender,  the  How  taken 
defendant  can  never  take  it  out,  even  although  he  have  a  ^^^' 
verdict  (^).     But  the  plaintiff  may  take  it  out,  whether  he 
confess  or  deny  the  tender  in  his  replication  {V).     The  plaintiff 
hiad   better  confess  the  tender  if  it  was  a  legal  one,  and  the 
evidence  that  it  was  made  be  clear. 

j    If  the  defendant  plead  a  tender  without  paying  the  money  Effect  of  not 
jinto  court,  the  plea,  as  far  as  it  respects  the  tender,  may  be  Money/"  ^  ^ 
[treated  as  a  nullity ;  and  the  plaintiff  may  sign  judgment  for 
i:he  amount  of  the  tender  pleaded  («^). 

Payment  of  Money  into  Court  in  lieu  of  Bail.']  As  to  this,  see  Payment  of 

.     "^TT-  7     T  nt  o  Money  mto 

\-inte,   Vol  I.  613.  Court^n  lieu 


of  Bail 


I  (d)  Vaughan  v.  Bdrnes,  2  B,  &  P.  392 :  Home,  4  B.  &  Ad.  132;  1  Nev.  &  M.  117, 

^alcolm  V.  Fullerton,  2  T.  R.  645:    see  S.  C,  in  which  it  was  held,  that,  if  the 

'Vardw.  Lowring,  2  Smith,  49:  Knapton  tender  were  pleaded  only  to  a  particular 

l.  Drew,  Barnes,  279:  Crockay  v.  Martin,  count,  the  rule  for  paying  the  money  into 

i.  281:   Vaney.  Michell,   Id.  284:  Elliott  court  on  it  sliould  express   that  it  was 

\.  Callow,  2  Salk.  597.  upon  that  count  only,  otherwise  it  would 

j  (e)  See    Anon.,  Barnes,    260:   and    see  have  the  same  effect  as  a  rule  for  payment 

■Veew  V.  Coughlan,  1  Jones,  Rep.  Exch.  of  money  in lO  court  without  the  plea  of 

".  283.  tender.    Now,  however,  in  such  a  case 

(/)  See  R.  H.,  15  Geo.  3,  C.  P. :  2  Taunt,  there  is  no  occasion  for  any  rule  or  order 

67.  to  pay  the  money  into  court. 

(g)  Gilb.  Rep.  83,  179.  (k)  Cbx  v,  Robinson,  2  Str.  1027. 

(h)  3  Chit.  PI.  6th  ed.  975.  (I)   Le  Grew  v.  Cooke,  1  B.  &  P.  333. 

(t)  Id.  974:  ante,  912,  913,  (.m)  Vol.  I.  169. 

ij)  Id.  973:  ante,  912,  913:  seeBulwer  v. 
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Upon  Payment  of  Sum  indorsed 
on  Writ  and  Costs,  982. 

Upon  Payment  of  Debt,  &;c.,  and 
Costs,  where  the  Amount  is 
not  disputed,  983. 

Upon  Payment  of  Debt,S^c.,  and 
Costs,  where  the  Amount  is 
disputed.  987. 

Upon  Payment  of  Debt,  8fc.,  with- 
out Costs,  989. 

On  Equitable  Grounds,  990. 

In  second  Actions  for  the  same 
Cause,  id. 

In  trifling  Actions,  994. 

In  Actions  pending  Error,  8(c.,  id. 

Pending  a  rule  Nisi,  6fc.,  995. 
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Where  there  are  adverse  Claims, 

Sfc,  995. 
Pending  Criminal  Proceedings, 

id. 
In    Actions    brought     without 

Authority,  id. 
Where  the  Attorney  is  uncer- 
tificated, Sfc,  996. 
In  Penal  Actions   by  common 

Informers,  id. 
In  Actions    by    Outlaws    and 

Alien  Enemies,  997. 
In  Actions  against  Bankrupts, 

id. 
In  other  Cases,  997. 


Upon  Payment  of  Sum  indorsed  on  Writ  and  Costs.~\  IN  an 
action  for  the  recovery  of  a  debty  we  have  seen  {ante,  Vol.  I, 
111)  that  the  copy  of  the  process  served  must  be  indorsed  with 
the  amount  of  such  debt,  and  of  what  the  plaintiff's  attorney 
claims  for  the  costs  of  such  process,  arrest,  or  service  and 
attendance  to  receive  debt  and  costs;  and  upon  payment  of 
such  amount,  within  four  days,  to  the  plaintiff  or  his  attorney, 
further  proceedings  will  be  stayed ;  the  defendant  having  the 
liberty  of  afterwards  getting  the  costs  taxed,  and  if  taxed 
at  one-sixth  less  than  stated  on  the  copy  of  the  process, 
the  plaintiff's  attorney  will  have  to  pay  the  costs  of  tax- 
ation («).  The  payment  of  this  amount,  within  the  four  daySy 
will  of  itself  operate  as  a  stay  of  further  proceedings.  After 
that  time,  if  the  defendant  dispute  neither  the  cause  of  action 
nor  the  amount  of  the  debt,  he  may,  in  the  cases  mentioned 
infra,  stay  further  proceedings,  by  applying  to  a  judge  by 
summons,  and  obtaining  his  order  for  such  stay  of  proceedings 
upon  payment  of  the  debt  and  costs.  The  defendant  would 
not,  on  failing  to  pay  the  debt  and  costs  within  the  four  days, 
be  entitled  to  a  stay  of  proceedings  on  payment  of  the  sum 
indorsed.  The  proceedings  would  only  be  stayed  on  payment 
of  the  debt  and  costs,  assuming  the  debt  to  be  more  than  the 
sum  indorsed (6).  Where  the  defendant,  after  the  service 
of  a  writ  of  summons,  paid  the  debt  surreptitiously  to  the 
plaintiff's  clerk,  without  costs,  and  the  plaintiff's  attorney, 
with  a  view  to  recover  his  costs,  proceeded  to  deliver  a  de- 
claration, the  Court  of  Common  Pleas  ordered  the  proceeding 
to  be  stayed  on  payment  of  the  costs  of  the  writ  of  siim- 


(a)  R,  H.,  2  W.  4,  r.  2:  see   Ward  v.         (b)  Bowditch  v.  Slaneij,  4  Dowl.  140;  3 
Gregg,  5  Dowl.  729.  Scott,  197;  2  Bing.  N.  C.  142,  S.  C. 
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tnons(c).     Where  the  attorney  demanded  and  obtained  from    chap,  x. 
defendant  5s.  more  than  the  sum  marked  on  the  writ,  it  was 
held  that  this  5s.  could  not  be  added  to  the  sum  taxed  off,  so 
as  to  entitle  the  defendant  to  costs  ( 6?). 

Upon  payment  of  Debt  ^  <^c.,  and  Costs  where  the  Amount  is  not 
disputed.^  It  may  be  laid  down  as  a  general  rule,  that  the  de-  Upon  Pay- 
fendant  will  be  allowed  to  stay  proceedings  upon  payment  of  &c."and  Costs 
debt  and  costs,  in  all  cases  where  at  common  law  he  may  pay  where  the 
money  into  court.     This  is,  however,  a  matter  of  favour  to  the  not  dirputed. 
defendant,  and  not  of  right ;  and  therefore  the  court  or  a  judge, 
in  allowing  it,  may  imj)ose  on   the  defendant  such  reasonable 
terms  as  they  think  proper (e).     And,  for  the  same  reason, 
the  court  or  a  judge  cannot,  without  the  plaintiff's  consent, 
allow  the  defendant  a  longer  time  for  the  payment  than  he 
would  be  entitled  to  by  law(/). 

In  assumpsit  for  a  money  demand,  the  defendant  may  have 

the  proceedings  stayed  upon  payment  of  the  sum  demanded  in  Assumpsit 

and  costs (^<7).     Where  several  actions  are  brought  against  the  ^emand"^^ 

acceptor  and  indorsers  of  a  bill  of  exchange,  any  of  the  parties,  where  se- 

before  judgment,  may  obtain  a  judge's  order  for  a  stay  of  the  verai  Actions 

proceedings  on  payment  of  the  debt  and  costs  in  the  action  g^ifoff^^ 

against  him,  or,  after  judgment  obtained  in  the  action  against  change,  &c. 

him,  may  prevent  execution  from  being  sued  out  thereon,  upon 

[payment  of  the  debt  and  costs  (A).     Formerly  the  acceptor  of 

ja  bill  of  exchange,  or  the  maker  of  a  promissory  note,  could 

jaot   obtain   a   stay   of  proceedings   before  judgment,   except 

iCipon  the  terms  of  paying,  not  only  the  debt  and  costs  in  the 

[iction  against  him,  but  also  the  costs  in  all  the  other  actions 

igainst  the  indorsers,  &c.     But  now,  by  rule  of  all  the  courts 

pf  T.  T.,  1  F.,  ''  it  is  ordered  that,  in  future,  in  any  action 

ligainst  an  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a 

promissory  note,  the  defendant  shall  be  at  liberty  to  stay  pro- 

;eedings,  on   payment  of  the  debt  and  costs  in  that  action 

)nly."    Even  before  that  rule,  where  there  was  an  attachment 

against  the  sheriff  in  an  action  against  the  acceptor,  the  sheriff 

night  have  been  relieved  on  payment  of  the  costs  of  that 

Iction  only(2).     And  where,  after  the  acceptor  had  offered  to 

»ay  the  debt  and  the  costs  of  the  action  against  himself,  the 

ilaintiff,  who  was  an  attorney  and  indorsee  of  the  bill,  brought 

nother  action  against  the  drawer,  who  was  hio  own  client,  the 

ourt  stayed  the  proceedings  upon  payment  of  the  debt  and 

he   costs  of  one   action  only(j).      And  the  principle  upon 

diich  this  case  was  decided  has  been  since  acted  on  in  several 

ases,  where  several  actions  have  been  brought  against  several 

3al  or  fictitious  parties  to  the  bill,  evidently  for  vexation  and 

)sts.     If  the  bill  has  been  paid  by  one  of  the  other  parties, 

le   acceptor,    if  he   contests  his   liability,  may  compel  the 

laintiff"  to  proceed  in  the  action ;  and  where,  in  such  a  case, 

(c)  Wj/lie  V.  Phillips,  3  Bing.  N.  C.  776.    Lord  Tente>-den,  in  Dawson  v.  Mm-gan,  9 

(d)  Ward  v.  Gregg,  5  Dowl.  729,  B   &  Cres.  62(1:  and  see  per  Parke,  B.,  in 
ie)  Jones  v.  Shepherd,  3  Dowl.  421.  Jones  v.  Shepherd,  3  Dowl.  421. 

(/)  Kirby -v.  Ellison,  2  Dowl.  219;  2C.  ti)  Rex  \.  Sheriffs  of  London,  2  B  &Ald. 

M.  315;  4  Tyrw.  239.  S.  C.  192:   Ball  v.  Blackwood,  6  Dowl.  589. 

g)  Gibbon  v.  O'peman,  5  Taunt  840.  U)  Hodson  v.  Gunn,  2  D.  &  R.  57- 
h)  Smith  V.  Woodcock,  4  T.  R.  691 :  p&r 
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Book  iv.    tlic   ])laiiitifF  obtained   a  judfi^e's   order  to  stay  proceedings, 
^^-^"^  '•      witliout  costs,  the  court  set  aside  the  order(i). 
In  Debt.  So,   in  debt  on   sinijile    contract,  the    jiroceedings  may  be 

stayed  on  j)ayinent  of"  debt  and  costs.  So,  in  debt  for  rent(/). 
So,  in  <lel)t  on  bond  in  a  j)enal  sum,  conditioned  for  tlie 
j)aynient  of  a  less  sum,  the  defendant  may  bring  into  the 
court  the  j)rinci})al  and  interest (w),  and  also,  it  seems,  such 
costs  as  have  been  ex])ended  in  any  suit  in  law  or  equity  con- 
cerning the  same(w),  which  shall  be  deemed  and  taken  to  be 
in  full  satisfaction  and  discharge  of  the  siiid  bond(o).  So,  in 
debt  on  l)ond  conditioned  for  the  payment  of  an  annuity,  or 
of  money  l)y  instalments,  the  defendant  may  o])tain  a  stay  of 
proceedings,  \\\)o\\  payment  of  the  arrears  and  costs,  provided 
he  give  the  ])laintiff  judgment  in  the  action  as  a  security  for 
the  future  payments(/>),  l)ut  not  otherwise (y);  but  where  the 
bond  was  conditioned  for  the  payment  of  a  sum  in  gross,  and 
by  a  subsequent  agreement  that  sum  was  to  be  paid  by 
instalments,  the  court  would  not  stay  proceedings  on  the  bond 
upon  payment  of  the  instalment,  but  required  the  defendant 
to  pay  in  the  whole  sum  mentioned  in  the  condition  of  the 
bond,  with  costs  (r);  and  the  same  where  it  was  expressly 
stated  in  the  bond  that  the  whole  sum  should  become  due 
.  .  upon  default  made  in  the  payment  of  any  one  instalment (5). 

In  these  cases  the  application  is  for  a  rule  to  shew  cause  why 
it  should  not  he  referred  to  one  of  the  masters  to  compute  the 
principal  and  interest  due  upon  the  bond  (as  the  case  may  be); 
and  why,  upon  payment  of  such  sum  with  costs  to  be  taxed,  <Sfc^ 
the  proceedings  in  the  action  should  not  be  stayed.  So,  in  debt 
on  bond  conditioned  to  perform  covenants,  or  for  the  perfonn- 
ance  of  any  specific  act,  the  defendant  may  obtain  a  stay  of 
proceedings  upon  payment  of  the  penalty  of  the  bond  and 
costs (^).  So,  in  debt  on  bond  conditioned  for  the  payment  of 
mortgage  money,  or  for  the  performance  of  covenants  in  a 
mortgage  deed,  where  no  suit  for  foreclosure  or  redemption  is 
depending,  a  payment  to  the  mortgagee,  or,  in  case  of  his 
refusal,  a  payment  into  court,  of  principal  and  interest  due  on 
the  mortgage,  and  costs,  shall  be  deemed  to  be  in  full  satisfac- 
tion of  the  mortgage,  and  the  court  shall  discharge  the  mort- 
gagor of  and  from  the  same  accordingly  (m).  As  to  staying 
proceedings  in  debt  on  replevin-bond,  see  ante,  812.  As  to 
staying  proceedings  in  debt  on  bail-bond,  see  Vol.  I.  568.  As 
to  staying  proceedings  against  bail  upon  their  recognisance,  see 
Vol.  I.  618,  &c.  So,  in  debt  on  judgment,  the  court  will  stay 
proceedings,  upon  payment  of  the  sum  recovered  by  the  judg- 

(k)  Lewis  v.  Dalrymple,  3  Dqwl.  433.  (p)  Darbt/v.  VyUkins,  2  Str.957:  Bridget 

(1)  Lee  V.  Irish,  Hardw.  173.  v.  Williamson,  Id.  814:  Bonafbusy.RyM, 

(m)  See  Farquhar  v.  Morris,  7  T.  R.  3  Burr.  1370. 

124:  Hogan  v.   Page,  1  B.  &  P.  337.    It  (q)  Vansandau  v. ,  1  B.  &  Aid.  214: 

seems  that  both    principal    and  interest  Tighe  v.  Crofter,  2  Taunt  387:  see  Sted 

must  be  brought  in,  though  the  principal  v.  Braddeld,  4  Taunt.  227:  Macdonald  v, 

be  }>ayableon  a  future  day,  and  the  breach  Pasely,  1  fl.  &  P.  161. 

be  only  in  payment    of   interest.     (See  (r)  Bonafinis  v.  Rybot,  3  Burr.  1374. 

Vansandau  v. ,  1  B,  &  Aid.  214).  («)  Gotvlett  v.  Hanforth,  2  W.  Bl.  958. 

(n)  Locke  v.  Shermer,    Hardw.  116:  sed  {t)  Ante,  725. 

vide  Sisnep  v.  Nevinson,  2  Str.  C99.  (m)  7  G.  2,  c.  20,  s.  1.    See  Goodtitle  d. 

(0)  4  &  5  A.  c.  16,  s.  la     See   Bonafmis  Taijsom  v.  Pope,  7  T.  R.  186:  Berthenw. 

Rt/bot,  3  Burr.  1373:  Lord  Lonsdale  v.  Street,  8  Id.  326:  Skinner  v.  Staci/,  1  Wik 


Church,  2  T.  R.  388:   Wilde  v.  Clarkson,    80:  and  ante,  755,  775. 
6  T.  R.  303. 
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ment  and  costs(iK).  So,  in  debt  on  statute  for  a  penalty  Chap.  x. 
(unless  perhaps  a  qui  tarn  action)  the  proceedings  may  be 
stayed  upon  payment  of  the  penalty  and  costs  (j/);  or  if  the 
action  be  for  several  penalties,  the  defendant  may  have  the 
proceedings  upon  one  or  more  of  the  counts  stayed,  upon 
paying  into  court  the  penalties  claimed  in  such  counts,  and 
allowing  the  plaintiff  to  proceed  upon  the  other  counts  if  he 
wish  it(^). 

So,  in  covenant,  where  the  breach  assigned  is  the  non-pay-  in  Covenant, 
ment  of  money,  proceedings  may  be  stayed,  upon  j)ayment 
of  the  amount  claimed  and  costs. 

On  the  other  hand,  in  trespass  and  case,  the  court  or  judge  in  Trespass  or 
will  not,  in  general,  stay  the  proceedings,  upon  payment  of  ^^^' 
a  sum  of  money  and  costs,  not  even  in  the  action  of  trespass 
for  mesne  profits ;  because  the  damages  in  these  cases  cannot 
be  ascertained  without  the  intervention  of  a  jury,  and  they 
will  rarely,  if  ever,  do  so  where  there  is  any  uncertainty  as 
to  the  amount  of  value  on  damages  (a):  and,  where  a  sheriff 
sold  goods  under  a  fi.  fa.  without  paying  the  rent  due  to  the 
landlord,  the  court  refused  to  stay  proceedings  in  an  action 
by  the  landlord  on  payment  of  the  sum  for  which  the  goods 
were  sold  into  court,  or  to  bind  the  plaintiff  to  pay  costs  in 
case  of  his  not  recovering  more  than  the  sum  paid  into  court  (J). 
Yet,  in  one  case,  under  particular  circumstances,  the  court 
ordered  the  proceedings  to  be  stayed  in  an  action  of  trespass, 
jupon  the  defendant's  restoring  the  goods  seized,  or  paying  the 
ifull  value  of  them,  with  costs  (c).  {See  further y  post,  988,  989.) 
I  In  trover,  for  money,  the  court  or  a  judge  will  stay  the  in  Trover, 
[proceedings,  perhaps,  upon  payment  of  such  sum  with  interest 
|md  costs,  if  there  be  no  circumstances  in  the  case  calculated 
|i0  enhance  the  damages  beyond  the  mere  interest.  So,  in 
|;rover  for  a  specific  chattel,  w^hen  the  chattel  is  of  an  ascer- 
jained  quantity  and  quality,  and  unattended  with  any  cir- 
!;umstances  that  can  enhance  the  damages  above  the  real 
I'alue,  the  court  or  a  judge  will  allow  such  chattel  to  be  brought 
into  court,  or  will  order  it  to  be  delivered  to  the  plaintiff, 
nd  let  him  afterwards  proceed  in  the  action  at  his  peril  as 

0  costs,  in  the  same  manner  as  upon  payment  of  money  into 
ourt(c?):  or  perhaps  they  would  grant  a  rule,  calling  upon 
lie  plaintiff  to  shew  cause  why,  upon  delivery  to  him  of  the 
loods  in  question,  and  upon  payment  of  costs,  all  proceedings 

1  the  action  should  not  be  stayed  (e).  Where  trover  was 
lought  for  title-deeds,  and  a  writ  of  inquiry  executed,  the 
)urt  permitted  satisfaction  to  be  entered  on  the  roll,  upon 

ix)  See  Simpson  v.  Stone,  2  W.  Bl.  785:  (d)  Res'  v.  Ctarke,  3  Burr.  1364;  Ca.  Pr. 

'lomas  V.  Edwards,  2  Anst.  558.  C.  B.  59:  Pickering  v.  Tniste,  7  T.  R.  53: 

((/)   Webb\.  Punter,  2  Str.  1217:  Stock  see  Catling  v.  Bowling,  Say.  80:  Harding' 

.Eagle,  2  W.  Bl.  1052:  and  see  Rex  v.  v.  Wilkin,  Id.  120:  Bowington  v.  Parry,  i 

i-on'g,  1  Burr.  431.  Str.  822:    Olivant  v.  Perineau,  Id.  1191: 

(2)  Tidd.  9th  ed.  541.  Olivant   v.   Berino,  1   Wils.  23:    Earl  v. 

a)  See  Calvert  v.  Jolijfe,  2  B.   &  Ad.  Holdernesse,  4  Bing.  462;  1  Moo.  &  P.  254, 

i,ppr  Littledale,  J.:  Gibson  v.  Humphry,  S.  C:  West  v.  Taunton,  4  Moo.  &  P. 7.9;  6 

:Oowl.  (j8:  Squire  \.  Archer.  2  Str.  906:  Bing.  408,  S.  C;  Lucax  v.  London  Dock 

Hies  V.  Fuller,  7  T.  R.  335:  Holdfast  v.  Company,  4  B.  &  Ad.  378:  and  see  form 

irris,  2  Wils.  115:  Bernasconi  v.  Fair-  of  rule  there,  Id.  380. 

hher,  7  B.  &  Cres.  379.  (e)  Ca.  Pr.,  C.  B.  130:  Tidd.  Pract.,  9th 

6)  Calvert  v.  JoUffe,  2  B.  &  Ad.  418-  ed.  945:   and  see  Phillips  v.  Haytvard,  3 

I.)  Pickering  V.  Truste,  7  T.  R.53:  and  DowL  362. 
s  per  Bayley,  B.,  2  Dowl.  69. 
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Book  it. 
Part  i. 


In  Detinue. 


In  RfepleTin. 


the   terms  of  tlie  defeiulant's  delivering   up  the  dcedw,  ^'c, 
j)ayin;j^  eosts  as  ])etween  attorney  and  client,  and  puttinji:  the 

1)laintift"  in  the  same  situation  as  hetore  action  hrouf^nt,  &c.(//), 
hit  where  the  goods  have  l)een  sold  by  the  defendant,  aiid 
there  is  an  uncertainty  whether  they  were  sold  for  the  real 
value,  the  court  or  a  judge  will  not,  in  general,  interfere  tc 
stay  the  proceedings  (A). 

In  detinue  or  trover  for  deeds,  &c.,  the  court  or  a  judge 
will,  on  a  delivery  up  of  them,  and  payment  of  costs,  eithei 
stay  the  proceedings,  or,  if  the  ])laintiff  insists  on  proceedinjj 
for  damages,  order  that  the  plaintiff  shall  be  sul)ject  to  tht 
costs  of  the  action,  unless  he  recover  damages  beyond  nomi- 
nal damages  for  the  detention  of  the  deeds,  &c.,  in  question(?'), 
As  to  giving  up  part  of  the  deeds,  &c.,  in  question,  see  post, 
p.  988. 

In  replevin  of  a  distress  for  rent,  the  plaintiff  may  have 
leave  to  pay  the  rent  claimed  into  court  {k).  Or  he  ma^' 
have  the  proceedings  stayed  on  payment  of  the  rent,  the  single 
costs  of  the  action,  and  of  the  application  (/).  And,  ui)or 
application  of  the  defendant,  the  court  or  a  judge  will  staji 
the  proceedings,  upon  payment  of  the  costs  of  the  action  and 
the  costs  of  replevying,  and  upon  giving  up  the  replevin-l)ond, 
if  no  special  damage  be  stated  in  the  declaration  (?«)  :  or  the}) 
will  allow  money  to  be  paid  into  court  under  the  3  <^-  4  W.  4. 
c.  42,  ante,  969. 
In  Ejectment.  In  ejectment  for  non-payment  of  rent,  if  the  tenant  or  his 
assignee  shall,  at  any  time  before  trial,  or  at  any  time  before 
execution  after  a  judgment  against  the  casual  ejector,  pay  oi 
tender  to  the  landlord,  or  pay  into  court,  all  the  arrears  of  reni 
and  costs,  all  further  proceedings  shall  cease  (w).  See  also,  as  tc 
staying  proceedings  in  an  ejectment  by  mortgagee,  «w^e,7o5,775i 

Where  there  are  two  or  more  counts  in  a  declaration,  and 
any  one  of  them  is  for  a  demand  of  a  sum  certain,  such  as 
is  above  described,  the  defendant  may  obtain  a  stay  of  pro- 
ceedings as  to  that  count,  upon  payment  of  the  sum  of  mo- 
ney therein  demanded ;  and  the  plaintiff  may  proceed  on  the 
other  counts  if  he  wish  it.  Formerly,  if  the  plaintiff  did 
not  proceed  on  the  other  counts,  the  defendant,  by  the  terms 
of  the  rule  or  order,  must  have  also  paid  him  the  costs  oi 
the  action  as  far  as  it  had  proceeded ;  but  this  is  now  otherwise, 

In  ordinary  cases,  the  proceedings  may  he  stayed,  upon  ap- 


On  one  of  se- 
veral Counts. 


Rule  or  Order. 


[g)  Coombe  V.  Sansom,  1  D.  &  R.  201. 

(h)  Gibson  v.  Humphrey,  2  Dowl.  68 ;  1 
C.&  M.  544,  S.  C. 

(i)  Phillips  V,  Hayward,  3  DowL  362: 
see  a  form  of  a  rule  there. 

(k)  Gregg's  case.  2  Salk.  597:  Vernon  v. 
Wynne,  1  H.  Bl.  24:  Hopkins  v.  Shrole, 
1  B.  &  P.  382:  and  see  ante,  806.  On 
June  28,  1837,  in  Gayler  v.  Cleeve,  Colf- 
man,  J.,  at  chambers,  after  considering 
the  point,  made  an  order  for  the  payment 
by  the  plaintiff",  into  court,  of  part  of  the 
rent  claimed,  and  the  following  is  a  copy 
of  the  order: — "Upon  hearing  the  attor- 
nies  or  agents  on  both  sides,  I  do  order 
that  the  plaintiff's  application  to  stay  pro- 
ceedings, upon  payment  of  the  sum  of  "Jfil. 
for  the  three  quarters'  rent  of  the  premises 
to  Christmas  last,  mentioned  in  the 
avowry  in  this  action,  and  21.  for  other 


arrears,  into  court,  together  with  costs  tc 
the  present  time,  to  be  taxed,  be  dis 
charged,  the  defendants  declining  to  ac 
cept  those  sums  as  the  amount  of  th( 
rents  due.  And  I  further  order  that  tht 
plaintiff  do  pay  the  said  two  sums  of  751 
and  21.  into  court;  and  that  in  case,  upon 
the  trial,  no  moie  rent  shall  be  found  due 
than  the  said  two  sums,  or  the  defendant' 
shall  afterwards  accept  those  sums,  they 
shall  not  be  entitled  to  more  costs  thar 
they  are  at  present  entitled  to,  but  that 
they  shall  pay  all  costs  incurred  by  tht 
plaintiff  subsequent  to  this  day." 

(/)  Ho  .kins  v.  Shrole,  1  B.  &  P.  382. 

(m)  Banks  v.  Brand,  3  M.  &  Sel.  525; 
ante,  806. 

(n)  4  G.  2,  c.  28,  s.  4:  see  more  fullj 
ante,  735,  775. 
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Mcation  to  a  judge  at  chambers  (o);  or  by  application  to  the     Chap.x. 

9urt  in  term  time,  in  which  case  the  rule  is  absolute  in  the  first  for,  how  ob- 

nstance;  in  other  cases  you  must  apply  for  a  rule  to  shew  cause.  ^L"^'  ^"'^ 

Ls  soon  as  you  have  obtained  the  rule  absolute  or  order,  get 

n  appointment  on  it  from  one  of  the  masters^  and  serve  a  copy 

f  the  rule  or  order  with  the  appointment  on  the  plaintiff"* s  at- 

yrney  or  agent;  then  get  the  costs  taxed,  and  pay  them  without 

\elay  (p).     Where  the  rule  in  a  bailable  case  before  the  1  S^'  2 

^.  c.  110,  was,  that,  in  default  of  payment  of  debt  and  costs 

^rthwith,  the  plaintiff  should  be  at  liberty  to  sign  final  judg- 

lent,  it  was  held,  that  the  order  only  meant  that  the  plaintiff 

iras  to  be  at  liberty  to  sign  final  judgment  on  a  common  ap- 

learance  being  entered ;  but  that  it  did  not  entitle  him  to  spe- 

ial  bail  (q).     If  the  rule  or  order  be,  that  upon  payment  of 

iebt  and  costs  within  a  certain  time  the  proceedings  be  stayed, 

jid  the  debt  and  (r)  costs  be  not  paid  within  the  time  so  limi- 

ed,  the  plaintiff  should  proceed  in  the  action ;  the  rule  being 

onditional,  he  cannot  obtain  an  attachment  (5).     But  some- 

imes  the  order   is  drawn   up  so   as   to  make    it   absolutely 

)inding  on  the  defendant  to  pay  the  costs,  in  which  case  the 

)laintiff  may  proceed   by  attachment   or   execution  for   the 

ecovery  of  them  (t);  and,  in  some  cases,  may  sign  judgment 

f  the  order  warrant  it(w).     If  the  sum  paid  be  under  20/., 

he  costs  will  be  taxed  on  the  reduced  scale,  unless  the  order 

)rovide  otherwise  (x). 

It  may  be  observed,  that  an  attorney,  who  stays  proceed-  Undertaking 
Ings  on   an  undertaking   to   pay  the  costs,  is  bound  to  pay  stayfng  Pro- 
|iem,  though  his   client  die  before  bail  is  put  in(^).     And  ceedings,  en- 
he  court  will  sometimes  enforce  by  attachment  an  undertak-  ^^^  ' 
ig  of  a  defendant,  though  not  an  attorney  or  officer  of  the 
)urt,  to  pay   the  costs,  &c.,    in  consideration  of  plaintiff's 
aying  the  proceedings  (z). 

Where  the  Amount  is  disputed.']  It  may  be  premised  that  Where  the 
le  court  will  not,  in  general,  interfere  to  stay  proceedings  j/gpu"^  *^ 
erely  on  affidavit  that  there  is  no  debt  due,  or  no  cause  of 
ition(a).     And  in  general,  where  the  dLeiendiani  disputes  the 
tiount  of  the  sum  claimed,  and  the  nature  of  the  claim  is 

ch  that  he  may  pay  money  into  court  on  it,  (as  to  which 
a  ante,  971,  972),  he  should  pay  the  sum  actually  due 
ho  court  accordingly,  and  defend  for  the  rest  of  the  claim  ; 
(  if  he  cannot  pay  it,  or  the  nature  of  the  claim  be  such  that 
1  cannot  pay  money  into  court  on  it,  then  his  course  is 
eher  to  plead  to  that  part  of  the  claim  which  he  disputes, 
ai,  as  to  the  residue,  to  allow  judgment  to  pass  against  him 
b,  default,  and  have  the  damages  ascertained  by  an  inquest, 

See  form  of  order.  Chit.    Forms,  (t)  Fricker  \.  Eastman,   11   East,     2i  : 

Scurrall  v.  Horton,  Barnes,  283. 

See  Partington  V.  Williams,  2  N.  R.  (m)  See  form  of  ihe  judgment,  Chit. 

Forms,  583. 

Isaac  V.  Ricardo,  7  Dowl.  94.  (j-)  Cook  v.  Hunt,  7  Dowl.  397;  5  M.  & 

See  Smith  v.  Smith,  2  N.  R.  473.  W.  161 ,  S.  C. 

J  Fncfee/- V.  Eastman,   11    East,  319:  (v)  Hellings  v.  Jones,  10  Moore,  360;  3 

If  V.  Lady  Dinely,  2  Stra.  1220:  and  Bing.  70,  S.  C. 

\umer  v.  Gill,  3  Dowl.  30:  Sisney  v.  (2)  See  Tardrew  v.  Brook,  5  B,  &  Ad. 

sow,  Str.  699;  1  Camp.  559,  n.:  Toms  <380:  Riley  v.  Byrne,  2  B.  &  Ad.  779. 

veil,  7  East,  536:  Fawcett  v.  Christie,  \u)  Smith  v.  Curtis.  2  DowL  223  :  Sher- 

Itr  P.  515:  S?nith  v.  Smith,  2  N.  R.  wood  v.  Benson,    4  Taunt,  631:   but  see 

jMsley  V.  Lady  Hamilton,  5  Taunt.  1.  Turner  v.  Taylor,  Tidd,  530 ;  /  ost,  997- 

k.  II.  Q 
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Hook  IV.    or,  in  some  cases,  as  on  l)ills  of  excliaii^e,  ik.c.(h),  })y  a  re 
^^"^'-      feroii(;e  to  tlie  master  (6-). 
Order  to  pav        liut  even  in  cases  where  tlie  anionnt  of  tlie  sum  claimed   i 
Pi'l'TVr't        cUsputed,  and  tlie  defendant  is  willin^^  and  ahle  to  j)ay  it,  it  i 
proceed  at       not  unusual  for  tlie  defendant  to  obtain  a  summons,  callin 
Peril  of  Costs,  ^jp^jj^  ^]^q  plaintiff  to  shew  cause  why,  upon  payment  of 
certain  sum,  (namely,  the  sum  actually  due,  or  which  yo 
think    he   can   recover),   and   costs,   the    proceed injj;^s  in  tli 
In  Actions  for  action    should    not   l)e   stayed.     If,  on   attending   hefoi-e  th 
a  Money  De-   iudire,  the  plaintiff's  attorney  refuse  to  receive   the  amour 
mentioned  in  the  summons,  pay  it   into   court ;  and    it   h 
afterwards  take  it  out,  and  serve  you  with  an  appointment  t 
tax  the  costs,  move  the  court  upon  an  affidavit  of  the  fjict: 
for  a  rule  to  shew  cause,  or  apply  to  a  judge  on  a  summons  t 
shew   cause,  why   one   of  tlie   masters   should    not   tax   th 
defendant's  costs  from  the  time  of  the  service  of  the  origin? 
summons,  and  the  plaintiff's  costs  up  to  that  time  only  ;  an 
why,    after   deducting   the   defendant's  from    the   plaintiff' 
costs,  upon  payment  of  the  balance  due  to  the  plaintiff,  a] 
further  proceedings  in  the  action  should  not  be  stayed  ;  whic 
will  be  ordered  accordingly  (c?).     Or,  if  the  defendant's  cosi 
exceed  the  plaintiff's,  then  that  the  proceedings  in  the  actio 
be  stayed,  and  that  the  plaintiff  shall  pay  to  the  defendant,  c 
his  attorney,  the  balance,  after  deducting  the  amount  of  th 
plaintiff's  from  the  defendant's  costs.     The  ground  on  whic 
the  judge  proceeds  in  these  cases  is  this  :  if  the  defendant  i 
once  ready  to  pay  a  given  sum  and  the  plaintiff  refuses  t 
receive  it,  if  the  defendant  subsequently  pays  in  the  money  (^ 
and  'the  plaintiff  takes  it  out,  it  is  prima  facie  evidence  ( 
oppressive   conduct  on  the  part  of  the  plaintiff:  and  unle: 
some  explanation  be  given  by  him,  the  judge  will  order  tl 
defendant  to  be  exempted  from  intermediate  costs,  and  raal 
the  plaintiff  pay  them(/).     But  the  presumption  of  oppre 
sive  conduct  may  be  rebutted (/);  thus,  where  in  an  acti( 
for   a  wrongful  dismissal,  and   also  for  arrears  of  salary, 
summons  was  taken  out  to  stay  proceedings  on  payment 
arrears   of  salary  only,   and,  on  the  plaintiff's   refusal,  i. 
arrears  were  paid  into  court,  and  afterwards  accepted  by  t 
plaintiff  in  full  satisfaction,  on  a  motion  to  tax  the  defenda 
his  costs,  Parke,  B.,  held  that,  the  circumstance  of  the  plai 
tiff's  having  obtained  a  more  profitable  employment  after  fl 
payment  into  court,  was  sufficient  to  rebut  the  presumption 
a  vexatious  refusal  ;  and  that  the  defendant  was  not  entitl 
to   his  costs (^).     If  the    plaintiff  proceed   and  declare,  i 
defendant  should  still  pay  the  money  offered  into  court,  a 
plead  such  payment  as  usual  (A).     In  one  such  case  the  coi 
refused  to  order  the  defendant's  costs  to  be  taxed  to  hi 
because  the  case  had  not  previously  been  brought  before 
master  («■). 
In  Detinue  or      Also,  in  detinue,  or  trover  for  deeds,  &c.,  where  the    ^ 


Trover. 


(b)  See  ante.  721.  6  Dowl.  335). 

(c)  See  the  last  Chapter.  (/)  Per  Parke,  B.,  in  Gower  v.Ei'i 

(d)  See  ante,  i)7.5;  and  see  Saunderson  6  Dowl.  335. 

V.  Piper,  7  Dowl.  (;32,  as  to  the  insuffi-  (g)  Cumming v.  Columbine,  &  Dowl  > 

ciency  of  mere  readiness  to  pay  a  certain  (^l  Gower  v.  Elkins,  6  Dowl.  335. 

sum,  vvithout  taking  out  such  a  summons.  H)    Roe  v.  Cobham,  6  Dowl.  (328. 

(e)  But  not  otherwise.  {Gower  v,  Elkins, 
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fendant  admits  the  plaintiff's  right  to  part  of  the  deeds,  &c.,  Chap.  x. 
in  dispute,  but  disputes  it  as  to  the  rest,  the  defendant  may, 
on  delivering  up  the  deed,  &c.,  which  he  admits  to  be  the 
plaintiff's,  and  payment  of  costs,  obtain  a  stay  of  proceedings; 
or  if  plaintiff  still  insists  on  proceeding  for  damages,  or  for  the 
other  deeds,  &c.,  then  he  may  obtain  a  rule  or  order,  that  the 
plaintiff  shall  be  subject  to  the  costs  of  the  action,  unless  he 
obtain  a  verdict  for  some  of  the  other  deeds,  &c.,  or  damages 
beyond  nominal  damages  for  the  detention  of  the  deed  in 
question  (j). 

Also,  in  replevin,  where  the  amount  of  the  rent  due  is  in  in  Replevin, 
dispute,  the  plaintiff  may  obtain  an  order  for  staying  pro- 
ceedings on  payment  of  the  sum  admitted  to  be  due  and  costs, 
or,  if  the  defendant  refuses,  then  an  order  for  payment  into 
court  of  the  sum  which  jjlaintiff  admits  to  be  due  ;  and  that 
in  case  defendant  shall  not  recover  a  greater  sum,  or  shall 
accept  the  sum  paid  in  in  satisfaction,  he  shall  pay  all  costs 
incurred  by  the  plaintiff  subsequent  to  the  date  of  the  order  (^). 

In  other  actions  ex  delicto  for  unliquidated  damages,  the  in  other  Ac- 
amount  of  which  is  disputed,  the  courts  have  not  been  in  the  q^uidated  Da-^" 
habit  of  interfering  to  stay  proceedings  (^)  ;  but  in  some  such  mages, 
cases  the  defendant  may  take  out  a  summons  to  stay  the  pro- 
ceedings, on  payment  of  a  certain  sum,  and  put  the  plaintiff 
at  the  peril  of  costs  of  further  proceedings  in  the  action,  as 
mentioned  ante,  988,  or  may  obtain  a  judge's  order  to  pay, 
and  pay  money  into  court,  as  noticed  mite,  969,  &c. 

Upon  Payment  of  Debt,  S)C.,  without  Costs.^  If  the  plaintiff  or  Upon  Pay- 

his  attorney  has  been  guilty  of  gross  misconduct,  the  court  will  Sc."*^ without ' 

sometimes  stay  the  proceedings  on  payment  of  the  debt  with-  Costs. 

out  costs (w).     Where  a  sheriff  levied  under  a  fi.  fa.,  and  the 

plaintiff    brought   an   action   for    money   had   and    received 

against  him,  for  the  amount  of  the  money  levied,  without 

having   previously  made   a  demand  of  it,   the   court,   upon 

application,  stayed  the  proceedings  in  the  action,  upon  pay- 

Iment  of  the  money  levied,  without  costs  (?^).     If  no  demand 

be  made  for  payment  of  an  acceptor  of  a  bill  before  action 

brought,  the  court  or  a  judge,  on  an  early  application,  might 

stay  the  proceedings  on  payment  of  the  debt  without  costs (o). 

Where  the  defendant,  after  an  application  by  the  plaintiff's 

attorney,  paid  the  plaintiff  the  debt  demanded,  without  notice 

ithat  a  writ  had  been  sued  out,  about  which  the  plaintiff  said 

nothing,  and  the  attorney  afterwards  arrested  the  defendant 

Fur  the  costs  on  a  writ  which  had  been  sued  out  before  the 

payment  of  the  debt,  the  Court  of  Common  Pleas  ordered  the 

iroceedings  to  be  stayed  without  costs (/?).     And  where,  after 

lefendant  had  paid  the  debt,  the  plaintiff's  attorney  proceeded 

or  costs,  and  obtained  a  verdict  for  nominal  damages  and  judg- 

nent,  and  issued  execution,  the  attorney  being  uncertificated, 

nd  therefore  not  entitled  to  costs,  the  court  stayed  the  execu- 

(j)  Phillips  V.  Hayward,  3  Dowl.  362 ;    696. 

here  see  the  form  of  order.  (o)  Mackintosh  v.  Haydon,  R.  &  M.  363, 

(A:)   Gayler  v.  Cleeve,  ante,  986,  n.  (k).     per  Abbott,  C.J. :  hut  see  Siggers  \.  Lewis, 

(/I   Ante,  985,  n.  (a).  2  Dowl.  681. 

im)  Adams   v.  Staton,   1   Bing.  769;    7        (p)  Rooke  v.  Wasp,  5  Bing.im  ;  2  Moo. 

oore,  365,  S.  C-  ante,  976.  &  P  304,  S.  C. :  and  see  Wylie  v.  Phillips,  3 

in)  Jefferies  v.  Sheppard,  3  B.  &  Aid.    Bing.  N.  C.  776. 

Q  2 
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Book  iv.  tioii  («/).  But  whtTC  tlio  defendant  havin<:^,on  application  by  let- 
^^^  '*_.  ter  from  the  ])luintiff's  attorney,  proiniHed  to  remit  the  amount 
to  him,  and  induced  the  attorney  to  HUj)po.se  lie  would  pay  his 
charge  for  the  letter, afterwards,  and  before  writ  issued,  remitted 
the  debt  to  the  i)laintiff"  without  the  costs,  and  the  attorney,  not 
knowinj^  of  the  j)ayinent,  to  secure  his  costs,  issued  out  the 
writ,  and  the  money  did  not  arrive  to  the  plaintiff  until  after 
the  writ  issued,  the  court  refused  to  stay  tne  proceedings  un- 
less defendant  paid  the  costs  of  the  writ,  and  ijn.  8c?.  for  the 
instructions,  together  with  the  costs  of  the  application  (r). 
Where  inferior  We  shall  presently  see  that,  in  actions  for  debts  recoverable 
in  courts  of  requests,  where,  after  verdict,  the  plaintiff"  might 
be  deprived  of  costs,  the  proceedings  will  in  clear  cases  be 
stayed  on  payment  of  debt  without  costs (;?).  Also,  that  in 
cases  beneath  the  dignity  of  the  court  the  i)roceedings  may  be 
stayed  without  payment  of  either  debt  or  costs(^). 


Courts  have 
Jurisdiction 


On  equitable 
Grounds. 


On  equitable  Grounds.']  The  court  will  not,  in  general,  alter 
the  terms  ordinarily  imposed  on  a  party  applying  to  stay  pro- 
ceedings, merely  because  he  has  a  defence  in  equity.  Thus 
they  have  refused  to  stay  proceedings  on  payment  into  court 
of  part  of  the  amount  of  a  note  sued  on,  though  it  appeared 
that  the  rest  of  the  money,  when  recovered  would  be  held  by 
the  plaintiff  in  trust  for  the  defendant (w).  So,  where  the 
payee  of  a  promissory  note  indorsed  upon  it,  that  if  interest 
were  paid  on  stipulated  days  during  her  life,  the  note  was 
to  be  given  up,  a  payment  of  interest  having  been  omitted,  and 
an  action  brought  on  the  note,  the  court  refused  to  stay  pro- 
ceedings on  payment  of  the  interest  and  co8ts(v).  Where,  how- 
ever, the  plaintiff  sued  as  trustee  under  suspicious  circum- 
stances, the  court  stayed  proceedings  on  payment  of  costs  to 
the  plaintiff",  and  payment  of  the  debt  into  court  instead  of  to  the 
plaintiff(2^;).  And,  although  the  court  will  not  stay  proceed- 
ings for  the  purpose  of  allowing  the  defendant  to  file  a  bill  in 
equity  for  relief  (a;);  yet  they  have  granted  time  to  plead  for 
the  purpose  of  enabling  him  to  file  a  bill  for  discovery  ( y). 
And  on  payment  of  the  money  recovered  into  court,  and  of 
the  attorney's  costs,  they  have  stayed  execution  in  an  action 
by  assignees  of  a  bankrupt  under  a  first  commission,  pending 
a  petition  to  the  chancellor  to  supersede  it(^). 

In  second  In  second  Actions  for  the  same  Cause.]  Upon  the  application 

4^e  same^'^      of  a  defendant  in  ejectment,  the  court  or  a  judge  will  stay  the. 

Cause.  proceedings  until   the  costs  of  a  former  action   be   paid  (a),: 

In  Ejectment,  although  the  first  action  were  not  between  the  present  parties, ! 

but  by  the  father  of  the  present  lessor  of  plaintiff  against  the 

present  defendant's  father  (5)  ;  or  by  an  insolvent,  the  present 

ejectment  being  by  his  assignees  (c);  and  even  although  the 


(q)  Meekin  v.  Whalley,  2  Dowl.  823  ;  1 
Bing.  N.  C.  59,  S.  C. 

(r)  Mon-ison  v.  Summeis,  1  B.  &  Ad. 
559  ;  1  Dowl.  325,  S.  C. 

(*)  Post,  994. 

{t)  Ibid. 

(m)  Barlow  v.  Leeds,  5  Nev.  «St  M.  426. 

{v)  Steele  v.  Bradfield,  4  Taunt.  227. 

(w)  Jotiesv.  Bramwell,  3  Dowl.  483. 

(X)  R.  V.  Peto,  1  Y.  hi  J.  169  :  Murphy 
V.  Cadell,  2  B.  &  P.  137. 

(y)  Whitter  v.  Cazalet,  2  T.  R.  683. 


(s)  Hodgkinson  v.  Trovers,   2  D.  &  B. 
409;  1  B.  &  C.257,  S.  C. 

(a)  Doe  Pinchard  v.  Roe,  4  East,  585' 
Lord  Coningsby's  case,  1  Str.  548 :  Grumble 
V.  Bodilly,  Id.  554  ;  8  Mod.  225,  &  C;  ! 
Benn  v.  Derm,  Barnes,  180. 

(6)    Doe  Feldon  v.   Roe,  8  T.  R.  645 :  ^ 
and  see   Doe   Pinchard   v.   Roe,  4  East, 
585  :    Doe  Chambers   v.    Law,  2  W.  Bl 
1180:  Doe  Hamilton  v.  Hatherly,  2  Stra.  J 
1152.  I 

(c)  Doe  Standish  v.  Roe,  5  B.  &  Ad.  878  ' 
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present  action  be  not  for  the  same  lands,  provided  it  be  upon  chap.  x. 
the  same  title  (<:^).  And  it  is  not  material,  in  this  respect,  in 
which  court  the  former  action  was(e),  or  whether  there  was 
any  plea  or  consent  rule  in  the  former  ejectment,  or  whether 
the  lessor  in  the  former  ejectment  ever  entered  into  the  consent 
rule(/).  And  where  a  defendant  in  ejectment  who  had  im- 
properly^ obtained  a  tenant  right  to  property  sought  to  be 
recovered,  was  held  estopped  from  disputing  the  lessor's  title, 
and  he  afterwards  brouglit  another  ejectment  in  respect  of 
property  part  of  the  same  estate,  he  was  compelled  to  pay  the 
costs  of  the  action  in  which  he  had  been  defendant  before  pro- 
ceeding (^).  But  if  the  lessor  of  the  plaintiif,  upon  discovering 
a  material  mistake  before  trial,  abandon  that  ejectment  and 
bring  another  (A),  or  abandon  his  suit  in  one  court  and  bring 
a  new  action  in  another(«),  the  court  or  a  judge  will  not 
stay  proceedings  until  the  costs  of  the  former  action  be  paid, 
particularly  if  the  proceedings  do  not  appear  to  be  vexatious. 
Nor  would  they  stay  proceedings  if  the  first  action  were 
brought  without  the  authority  of  the  plaintiff,  so  that  he 
could  have  no  control  over  it  (7).  So,  if  the  plaintiff  were 
nonsuit,  &:c.,  in  the  first  action,  by  the  fraud  or  perjury  of 
the  other  party,  the  court  or  a  judge  will  not  stay  the  proceed- 
ings in  the  second  action  (^).  Also,  where  a  defendant  in  a 
former  ejectment,  after  being  evicted,  brings  another  ejectment 
for  the  same  premises,  the  court  or  a  judge  will  stay  the  proceed- 
ings until  he  pay  the  costs  of  the  former  action  (^),  in  what- 
ever court  such  action  was  (to).  Besides  the  costs  of  the  former 
ejectment,  the  court  or  a  judge  will  in  some  cases  also  oblige 
the  party  to  pay  the  costs  of  the  action  for  mesne  profits  (w)  ; 
but  in  no  case  will  they  oblige  him  to  pay  the  damages  in  such 
action,  however  vexatious  the  proceedings  of  the  present  les- 
sors of  plaintiff  may  have  been(o).  Besides  the  cases  above 
mentioned,  the  court  have  stayed  the  proceedings  in  a  second 
ejectment  until  the  special  verdict  in  the  former  one  should  be 
\  determined  (/) ).  So,  where  the  defendant,  after  verdict  against 
I  him,  brought  a  writ  of  error,  and  pending  the  writ  brought 
I  a  new  ejectment  to  recover  the  same  premises,  the  court 
j  stayed  proceedings  in  the  new  action  until  he  quitted  posses- 
!  sion,  or  the  tenants  attorned  to  the  lessor  of  plaintiff  in  the 
former  action (5-).  But  the  court  have  refused  to  stay  pro- 
ceedings in  an  ejectment,  until  the  taxed  costs  of  a  suit  in 
equity,  brought  by  the  same  party  for  the  recovery  of  the  same 
premises,  were  paid  (  r).  And  the  Court  of  Common  Plea  ^  have 
(refused  to  stay  the  proceedings  in  a  writ  of  right,  until  the  costs 
of  a  prior  ejectment  for  the  same  property  were  paid  (5).     And 

(d)  Keene  Angel  v.  Angel,  6  T.  R.  740.     T.  R.  223. 

(e)  Lord  Coningshy^s  case,   1  Stra.  548:         (wi)  Doe    Walker  v.  Stevenson,  3  B.  & 
Grumble  v.Bodilly,  Id.  554;  8  Mod.  225,     P.  22. 

S.  C-  Doe    Chadwick  v.  Law,  2  W.  Bl.  (n)  Doe  Pinchard  v.  Roe,  4  East,  585: 

1158  :  Anon.,  1  Salk.  255  :  Doe  v.  Brenton,  Doe  Green  v.  Packer,  2  DowJ.  373,  S.  C. 

5  Bing.  469.  (o)  Doe  Church  v.  Barclay,  15  East,  233. 

(/)  Smith  d.  Ginger  v.  Bamardiston,  2  (p)  Smith  d.  Dormer  v.  Parkhurst,  2  Str. 

W.  Bl.  904 :  Doe  Langdon  v.  Langdon,  5  1105. 

B,  &  Ad.  864.  (q)  Fenwick  v.  Grosvenor,  1  Salk.  258. 

(g)  Doe  Thomas  v.Shadwell,7liov/\.  527.  (r)  Doe    Williams   v.    Winch,   3   B.  & 

{h)  Short  V.   King,    2  Str.  681,   1099:  Aid,  602:  and  see  Murphy  v.  Cadell,  2  B. 

Brittain  v.  Greenville,  Id.  1121.  &  P.  137:   Bowyear  v.  Bowyear,  2  Dowl. 

(t)  Doe  Selby  v.  Alston,  1  T.  R.  491.  207, 

(j)   See  Souter  v.  Watts,  2  Dowl  2&3.  (s)  Chatfield  v.  Souter,  3  Bing,  167 ;  10 

{k)  Doe   Rees  v,    Thomas,  4  D.   &    R.  Moore,  572,  S,  C:  Bowyear  v.  Bowvear, 

145  ;  2  B.  &  C.  622,  S.  C.  3  Moo.  &  Scott,  65  j  •»  ^<'"'.  670  ;  2  Dowl. 

(I)  Thrustout   Williams  v.  Holdfast,    6  207,  S.  C. 
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"wliero  an  uiLsucccssliil  dofc'iidant  in  an  action  of  ejectment 
brou^'ht  an  action  a^^ainst  tlie  lessors  of  tlie  ])laintiff'for  seizing 
goods  on  tlie  land  in  (|uestion,-  tl»e  court  refused  to  stay  j)ro- 
ceedings  until  the  costs  of  the  ejectment  were  j)aid(^). 

And  not  only  in  ejectment,  hut  also  in  other  actions,  if  the 
second  action  a|)})ear  to  have  hecn  hrought  vcxatioudi/y  the 
court  or  a  judt^e  will  stay  proceedings  until  the  costs  of  the 
former  action  he  i)aid(?<),  j)rovided  hoth  actions  were  hy  and 
against  the  same  parties,  and  for  the  same  cause  (a;).  Also, 
if  several  actions  he  hronght  and  are  ])leading  for  the  same 
cause,  the  court  will  stay  the  proceedings  in  all  hut  one  (3^). 
Also,  where  an  action  was  stayed  in  the  King's  Bench  l)y  a 
consolidation  rule,  and  the  plaintiff  thereupon  discontinued  it, 
and  commenced  another  action  in  the  Common  Pleas  for  the 
same  cause,  that  court  stayed  the  proceedings  until  after  the 
trial  of  the  cause  in  this  court  wdtli  which  the  former  action 
had  heen  consolidated (^').  Also,  in  another  case,  where  the 
plaintiff  hrought  an  action  in  the  Exchequer,  against  the 
hundred,  pursuant  to  the  7  c*!f  8  (r.  4,  c.  81,  which  requires  such 
action  to  he  hrought  within  three  months,  and  afterwards 
commenced  another  action  in  the  King's  Bench  for  the  same 
cause,  the  latter  court  ordered  the  proceedings  in  the  second 
action  to  he  stayed,  unless  plaintiff  would  discontinue  the 
action  in  the  Exchequer,  the  plaintiff  not  having  declared  in 
either  action ;  hut  the  court  would  not  grant  the  costs  of  the 
application  (a).  And  an  action  by  hushand  and  wife  has  heen 
stayed  until  the  costs  of  a  former  action  hy  the  hushand  for 
the  same  cause  w^ere  paid(^).  But  a  stay,  of  proceedings  has 
heen  refused  in  a  second  action  for  a  debt  where  the  first  was 
not  decided  on  the  merits  (c).  And  the  same  where  the  first 
action  was  nonprossed {d).  And  the  same  where  the  proceedings 
in  the  first  action  were  set  aside  for  irregularity  (e).  And  the 
same  wdiere  the  plaintiff  was  in  execution  for  the  costs  of  the 
first  action  (/).  And  the  court  will  not  stay  the  proceedings 
on  the  ground  of  the  pendency  of  another  action  for  the  same 
cause  against  the  defendant  jointly  with  another  person,  ex- 
cept in  the  case  of  oppression  or  vexation ;  though,  if  such  a 
case  be  made  out,  they  will  interfere  in  a  summary  w^ay,  or 
even,  it  seems,  allow  the  party  to  plead  in  abatement,  not' 
withstanding  the  four  days  have  expired  (^).  The  court  have 
refused  to  stay  proceedings  against  a  defendant  until  the  debt 
and  costs  recovered  by  him  in  a  former  action  against  the 
present  plaintiff  should  be  paid(7<).  And,  in  an  action  for 
penalties,  the  court   will  not  stay  the  proceedings,  upon  an 


(t)  Carnahy  v.  Welby,  7  Dowl.  315. 

(«)  Baldwin  v.  Richards,  2T.  R.  511,  n.: 
Melehart  v.  Halsey,  2  W.  Bl,  741 ;  3  Wils. 
149,  S.  C. ;  Crawley  v.  Impey,  8  Taunt. 
407 ;  2  Moore,  4fiO,  S.  C. .-  Weston  v.  With- 
ers, 2  T.  R.  571 :  see  Winter  v.  Slow,  2 
Str.  878:  but  see  Pashley  v.  Poole,  3  D.  & 
R.  53. 

(.r)  English  V.  Cox,  CowTp.322:  seeDicas 
V.  Jay,  a  Bing.  519. 

(y)  Nichols  V.  Lefevre,  3  Dowl.  135-  ante, 
906:  or  defendant  might  plead  the  pen- 
dency of  the  first  in  abatement.  If 
there  was  a  writ  in  being  at  the  time  of 
suing  out  the  second  writ,  it  is  plain  that 
the  second  is  vexatious  and  ill  ab  initio ; 
Bac.  Abr.,  Abatement  (M;.    As  to  arrest- 


ing a  defendant  in  a  second  action,  before 
discontinuing  a  prior  one,  see  ante.  Vol.  I. 
476,  478. 

(2)  Parkin  v.  Seott,  1  Taunt.  .565. 

(a)  Miles  v.  Inhabitants  of  Bristol,  3  B. 
&  Ad.  945. 

(b)  Lampley  v.  Sands,  1  T.  R.  584. 
(f)  Pashley  v.  Poole,  3  D.  &  R.  5.3. 

(d)  Livosedge  v.  Goode,  2  Dowl.  141. 

(e)  Dawson    v.  Sampson,  2  Chit.  146, 
semb. 

if)  Beaten  v.  Robins,  8  D.  &  R.  42. 

ig)  Souter  V.  Dunstan,  1  M.  &  R.  508l 
ante,  653,  654. 

(h)  Cooke  V.  Dobree,  1   H.  BL   10:  sec' 
Smith  V.  Rolt,  2  Dowl.  62. 
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affidavit  that  the  defendant  had  been  sued  by  another  person,     Chap.  x, 
and  compounded  for  the  same  offence ;  at  least,  not  unless  the 
affidavit  shew,  specifically,  what  was  the  offence  compounded 
for,  that  the  court  may  see  that  both  offences  are  the  same(2). 

The  court  have  also,  in  some  few  instances,  under  peculiar  After  Reco- 
circumstances,    and    where    the  proceedings    were  evidently  Action.  ^^'^^^ 
vexatious,  stayed  the  proceedings  in  a  second  action,  after  a 
recovery  for  the  same  cause  in  a  former  one.     But  this  is  very 
rare ;  and  the  court  usually  refuse  to  interfere  in  this  summary 
way,  but  put  the  defendant  to  plead  the  former  recovery  (j'). 

The  Court  of  Common  Pleas  refused  to  stay  proceedings  on  After  Refer- 
the  ground  that  a  former  action  for  the  same  cause  had  been  ^awa[  of '^ 
referred  by  rule  of  court  to  an  arbitrator,  by  which  the  plain-  Juror,  in  for- 
tiff  was  precluded  from  bringing  a  new  action,  the  identity  of  ^^^  Action, 
the  two  actions  being  doubtful  (/{;).     And  the  same  where  it 
was  doubtful  whether  the  award  was  made  before  revocation 
or  not(^).     But  where  a  new  action  was  brought  in  breach  of 
an  undertaking  not  to  do  so,  on  consenting  to  the  withdrawal 
of  a  juror  at  the  suggestion  of  the  judge,  the  court  stayed  the 
proceedings  (m). 

Where  a  person,  however,  who  has  a  right  of  action  against  in  Actions 
several  for  one  specific  damage,  recovers  and  receives  a  satisfac-  pef"ndantf  ^^ 
tion  from  any  one  of  them,  the  court,  for  the  same  cause,  will 
stay  proceedings  in  any  action  he  may  bring  against  the 
others (fi!-).  And,  in  a  case  where  separate  actions  were  brought 
against  several  persons  for  the  same  debt,  who  (if  at  all) 
were  jointly/  liable,  the  defendant  in  one  action  having  paid 
the  debt  and  costs  in  that  action,  the  court  stayed  the  pro- 
ceedings in  the  others  without  costs (o). 

When  the  proceedings  in  a  second  action  are  stayed  until  Effect  of  stay 
payment  of  the  costs  of  the  former  action,  if  such  costs  be  not  or  c^siroT' 
paid,  the  court  will  not  interfere,  but  will  allow  the  defendant  f9nner  ac- 
(in  case  those  costs  are  not  paid  before  a  certain  day)  to  non-  ''""* 
pros  the  second  action (^);  but  if  the  plaintiff"  in  such  a  case 
take  any  proceedings  in  the  second  action,  before  the  costs  of 
the  first  are  j)aid,  the  court,  upon  application,  will  set  them 
aside  with  costs. 

The  application  to  stay  the  proceedings  on  any  of  these  Application, 
grounds  should  be  made  as  soon  as  possible,  and  before  the  made'^"^^ 
plaintiff  has  incurred  further  expenses.  It  cannot  be  made  in 
ejectment  before  the  defendant  has  entered  into  the  consent 
rule  ((/).  In  one  case  of  an  ejectment  it  was  granted  after 
notice  of  trial  in  the  second  action  of  ejectment  had  been 
given,  and  the  plaintiff'  had  been  at  the  expense  of  preparing 
for  trial,  and  bringing  the  witnesses  to  town  (r).  And  in  a 
late  case,  where  the  declaration  in  ejectment  was  served  on 

(/)  Harrington  v.  Johnson,  Cowp.  744:  P.  448,  S.  C 

;ee  Pechellv.  Lai/ton,  2  T.  R.  512,   712:  '{1}  Louis  v.  Kermode,  8  Taunt.  146;  2 

English  V.  Cox,  Cowp.  322.  Moore,  30,  S.  C. 

(.?')  Harrington  v.  Johnson,  Cowp.  744:  (m)  Moscati  v.  Laiuson,  1  H.  &  W.  572. 

M-!iell  V.  Layton,  2  T.  R.  512;  and  see  Id.  (n)  Senib.  Bird  v.  Randall,  3  Burr.  1354; 

12:    Liversedge  v,  Goode,   2   Dowl,    141;  1  W.  Bl.  389,  S.  C. 

vhere  the  plaintiff  in  replevin,  after  being  (o)  Came  v.  Legh,  6  B.  &  C.  124;  9  D. 

onprossed,  brought  an  action  of  trespass,  &  R.  126,  S.  C. 

nd  the  court  refused  to  interfere.     But  {/i)  Sutton  d.  Doe  v.  Ridgway,  5  B.  & 

lad  the  plamtdtt" recovered  in  replevin,  the  Aid.  523. 

ourt  might  have  stayed  proceedings  in  (q)  Doe  Crockett  v.  Roe,  1  H.  &  W.  351 : 

n  action  of  trespass  for  the  same  cause,  but  see  Adams  on  Ejectment,  2nd  ed.  320. 

Lamb  v.  iV«^,  1  Tidd.  572).  (»•)    Doe    Chadwick  v.  Law,  2  W.  Bl. 

i/c)  Dims  v.  Jay,  6  Bing.  619;  2  Moo.  &  1158. 
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verable in 
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quests. &c. 


Application, 
when  made, 
&c. 


In  Actions 
pending  Er- 
ror, &c. 


the  noth  September,  to  appear  in  Michaelmas  term,  and  the 
issiic  was  <l('liv('if(l,  and  notice  of  trial  fj;iven  for  the  assizes  on 
the  28th  Deceniher,  and  the  application  hy  summons  was  not 
made  until  the  (Jth  January,  the  court  held  it  not  too  late, 
saying  that  the  jdaintiff'  need  not  have  joined  issue  80  soon  for 
the  S]>ring  assizes (.s). 

In  trijling  Actions.']  It  is  deemed  beneath  the  dignity  of  the 
superior  courts  at  Westminster  to  take  conusance  of  pleas 
under  40.?. ;  and  in  trespass  for  goods,  it  is  ex])ressly  prohitiited 
by  stat.  i\Ed.  1 ,  c.  8.  Therefore,  if  it  aj)})ear  either  upon  the  face 
of  the  declaration (^),  or  by  the  plaintiff's  acknowledgment(M), 
or  even  from  the  defendant's  affidavit,  if  not  denied  hy  the 
plaintiff  (.2^),  that  the  sum  for  which  the  action  is  brought  is 
really  less  than  40^.,  the  court  or  a  judge  will  stay  the  pro- 
ceedings, unless  it  appear  that  the  debt  is  not  recoverable  in 
any  county  court,  court  of  requests,  or  other  inferior  court  (j/'). 
The  plaintiff  cannot  evade  this  by  suing  for  a  larger  colourable 
cause  of  action  (0).  But  the  court  would  not  stay  the  pro- 
ceedings in  an  action  of  trover,  on  an  affidavit  from  the  de- 
fendant that  the  cause  of  action  did  not  amount  to  405. ;  the 
amount  of  the  value  of  the  article  sought  to  be  recovered  by 
such  action,  being  mere  matter  of  calculation  to  be  ascertained 
by  a  jury  (a);  and  the  defendant  might  now  pay  the  value 
into  court. 

In  an  action  for  a  debt  of  any  amount  recoverable  in  a  court 
of  requests,  where  the  plaintiff  might,  after  verdict,  be  deprived 
of  the  costs,  the  court  or  a  judge  will,  if  the  case  be  clear,  stay 
the  proceedings  on  payment  of  the  debt  without  costs  (J). 

The  application  should  be  made  as  soon  as  possible,  and 
before  the  plaintiff  has  incurred  any  further  expense.  It 
might,  however,  it  seems,  be  made  any  time  before  trial  (c). 
But  if  the  suit  be  for  a  cause  of  action  within  the  conusance 
of  the  court  of  requests  of  the  district  or  place  where  the 
parties  reside,  and  if  there  be  a  prohibitory  clause  in  the 
statute,  by  which  the  jurisdiction  of  the  inferior  court  is 
created,  (as  in  the  Tower  Hamlets'  Act),  the  application 
should  be  made  before  plea  pleaded ;  in  other  cases,  usually 
before  issue  joined (c?).  The  rule,  if  obtained  in  court,  is  a 
rule  nisi,  unless  perhaps  where  the  cause  of  action  appears 
from  the  pleadings  to  be  under  4S)s.{e). 

In  Actions  pending  Error,  4'<^.]  It  is  entirely  in  the  dis- 
cretion of  the  court  to  stay  proceedings  pending  a  writ  of 
error.  Where  judgment  was  obtained  in  the  Court  of  Ex- 
chequer in  an  action  on  a  foreign  judgment,  the  court  refused 
to  prevent  the  plaintiff  from  charging  the  defendant  in  exe- 
cution, though  it  was  sworn  that  an  appeal  was  pending  in 
the  foreign  court ;  and  Parke,  B.,  said,  that  it  would  be  time 


(s)  Doe  Green  v.  Packer,  2  Dowl.  373, 
S.  C. 

(t)  Oulton  V.  Perrp,  3  Burr.  1592. 

(m)  Kennard  v.  Jones,  4  T.  R.  495: 
and  see  Melton  v.  Garment,  2  New  Rep. 
84:  Stean  v.  Holmes,  2  W.  Bl.  754  :  San- 
doll  V.  Bennett,  3  Dowl.  294. 

(x)  Wellington  v.  Arters,  5  T.  R.  64:  but 
see  Oulton  v.  Peiry,  3 Burr.  1592:  Anon.,  2 
Ld.  Raym.  1304:  Welsh  v.  Troyte,  2  H. 
Bl.  29:  Tubb  v.  Woodward,  6  T.  R.  175: 


Lowe  V.  Lowe,  1  Bing.  270. 

{y)  Eames  v.  Williams,  1  D.  &  R.  359: 
Welsh  V.  Troyte,  2  H.  B).  29. 

(s)  Thompson  v.  Gill,  6  Dowl.  155. 

(a)  Lowe  v.  Lowe,  8  Moore,    220 ;    1 
Bing.  270,  S.  a 

(b)  Comforth  v.  Lowcock,  1   M,   &  R 
321 :  see  Sandall  v.  Bennett,  3  Dowl.  294 

(c)  See  Kennard  v.  Jones,  4  T.  R.  495. 

(d)  MS.,  M.  1814;  vide  post,  Ch.  32. 

(e)  See  Kennard  v.  Jones,  4  T.  R.  495. 
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enougli  to  apply  when  the  judgment  of  the  foreign  court  was     Chap.  x. 
reversed  (y).     As  to  staying  proceedings  in  an  action  upon  a  ~  " 

judgment  pending  error,  see  Vol.  I.  360.  As  to  staying  exe- 
cution upon  the  original  judgment,  pending  error,  see  also 
Vol.  /,  359,  360.  And  as  to  staying  proceedings  against  bail 
upon  tlieir  recognisance,  pending  error,  in  the  action  against 
the  principal,  see  Vol.  I.  641,  642,  619. 

Ptndin^  n  Rule  Nisi,  &c.3  As  to  this,  see  post,  1045.     As  to  staying  Pro- 
staying  proceedings  pending  an  order  for  particulars,  see  post,  ^  ruk  N^sl,' 
1083.   It  may  be  here  observed,  that  a  motion  for  a  rule  which  &c. 
would  operate  as  a  stay  of  proceedings,  cannot  be  made  on  the 
last  day  of  the  term,  unless  it  appear  to  the  court,  under  the 
circumstances,  that  it  could  not  have  been  made  earlier  (^)» 

Where  there  are  adverse  Claims,  S^c.']  As  to  this,  see  Where  there 
the  next  Chapter.  Where  a  separate  commission  was  sued  c'laims^&c. 
out  against  A.,  and  a  joint  commission  was  afterwards  sued 
out  against  him  and  B.,  fend  the  assignees  under  the  first 
commission  obtained  a  verdict  in  an  action  against  C,  the 
court,  at  the  instance  of  the  defendant,  ordered  proceedings 
to  be  stayed  on  payment  of  the  amount  into  court,  to  abide 
the  event  of  a  petition  to  the  chancellor  to  supersede  the  first 
commission  (A). 

Pending  criminal  Proceedings.']  The  court  will  not  compel  Pending  cri- 
a  plaintiff  to  elect  between  an  action  and  an  indictment  for  the  ^dmgs^^ 
same  cause  {i).  In  an  action  commenced  by  bailable  process, 
the  court  refused  to  stay  proceedings  until  after  the  trial  of  an 
indictment  for  perjury  founded  on  the  plaintiff's  affidavit  of 
debt  (J).  In  an  action  for  money  won  at  play,  the  court  re- 
fused to  stay  the  proceedings  until  after  the  trial  of  an  indict- 
ment against  the  parties  for  a  cheat  (Jc).  So,  after  verdict  and 
judgment,  the  court  refused  to  stay  proceedings  until  after  the 
I  trial  of  an  indictment  for  perjury  then  pending  against  the 
plaintiff's  witnesses  (?).  But,  where  the  plaintiff,  who  was 
indicted  for  felony,  brought  an  action  to  recover  money  he 
I  had  deposited  with  a  banker,  and  which  was  surmised  to  be 
the  produce  of  the  felony,  the  Court  of  Common  Pleas  stayed 
the  proceedings  in  the  action  until  after  the  trial  of  the  in- 
dictment (/?i). 

In  Actions  brought  without  Authority.']  If  an  attorney  bring  in  Actions 
an  action  without  the   plaintiff's  authority,  the  court   will  outAuthorityl 
sometimes  stay  {n)  or  set  aside  the  proceedings  (o).     But  the 
2ourt  refused  to  compel  to  be  refunded  to  a  defendant  monies 

(/)  Alison  V.  Furnival,  3  DowL  202  ;    1  (m)  Deakm  v.  Praed,  4  Taunt.  825. 

:.,  M.  &  R.  277,  S.  C.  (M)  Doe  Baker  v.  Roe,  3  Dowl.  496:  Rob- 

ig)  Leader  v.  Harris,  Tidd's  Praet.  518.  son  v.  Eaton,  1  T.  R.  62:    Doe  Davis  v. 

(h)  Hodgkinsonv.  Travers,  2D.  «fe  R.  Eyton,  3  B.  &  Ad.  785:  Sowter  v.  Watts,  2 

09;  1  B.  &  C.  257,  S.  C.    See  in  case  of  Dowl.  263  :  and  see  Newton  v.  Matthews, 

lutlawry.  Grant  v.  Bryant,  6  M.  &  Sel.347.  4  Dowl.  237:  sed  vide  Mudry  v.  Newman, 

(i)  Jones  V.  Clay,  1  B.  &  P.  191.  1  C,  M.  &  R.  4(12;  2  Dowl.  695,  S.  C.  As 

U)  Johnson  V.  Wardle,  3  Dow  I.  550:  and  to  the  consequences  of  an  attorney  de- 

ee  Rex  v.  Boston,  4  East,  572.  fending  an  action  without  authority,  see 

(k)  Anon.,  2  Salk.  649.  ante,  Vol.  I.  p.  56. 

(I)  Warwick  v.  Bruce,  4  M.  &  Sel.  140;  (o)  See  Robson  v.  Robson,  1  T.  R.  62: 

se  also  Loftt,  436 :  Rex  v.  Tremearne,  5  Buckle  v.  Roach,  1  Chit.  Rep.   194 :  but 

t.  &  C.  761 ;  8  D.  &  R.  .590,  S.  C.  see  Vol.  I.  56,  57. 

Q3 


Book  iv. 
Part  i. 


By  Wife. 


By  Cestui 
que  Trust. 


996  Stayhuf  Proceedings. 

arisinti:  from  an  execution  on  lii.s  ^oods,  tlion^'li  tlie  action  had 
been  defended  without  his  autlioiity,  and  lie  knew  nothing  of 
it  till  execution  issued,  a8  it  did  not  a])pear  that  the  attorney 
Avas  insolvent  {p). 

And  where  an  attorney  broup^ht  an  action  for  a  wife,  in  her 
husband's  name,  (the  wife  livinj,'  apart  from  her  husband), 
Avithout  authority  fioni  the  latter,  tlic  court  refused  to  stay 
the  proceedinfj^s,  although  the  husband  joined  the  defendants 
in  the  application  («/) ;  though,  in  a  later  case,  the  court  ordered 
the  proceedings  to  be  stayed,  until  an  indemnity  was  given  to 
the  husband  (/•).  The  wife  of  a  lunatic,  who  has  no  commit- 
tee, has  a  sufhcient  implied  authority  to  sue  in  the  name  of 
the  lunatic  for  debts  due  to  him  (6'). 

And  in  other  cases,  as,  where  a  cestui  que  trust  brings  an 
action  in  the  name  of  his  trustee;  or  in  the  case  of  joint-ten- 
ants or  joint-contractors,  or  joint-contractors  and  the  assignees 
of  bankrupt  &c. ;  joint-contractors  (^),  where  one  is  obliged 
to  use  the  other's  name  in  a  suit ;  the  court  will  not  stay  pro- 
ceedings upon  the  application  even  of  the  trustee,  &c.,  except- 
ing perhaps  temporarily,  until  such  trustee,  &c.,  be  indemnified 
against  the  costs  of  a  nonsuit,  or  verdict  against  him  (m).  In 
these  cases,  a  demand  of  indemnity  ought  to  be  made  before 
applying  to  the  court ;  otherwise,  at  least,  the  court  will  not 
give  costs  of  the  application  {v). 

An  assignee  of  a  debt  has  a  right  to  use  the  assignor's  name 
in  suing  for  it;  and  it  is  a  sufficient  authority  for  the  at- 
torney if  he  be  instructed  by  the  former  to  commence  proceed- 
ings (^).  But  the  court  would,  probably,  compel  him  to 
indemnify  the  assignor,  by  staying  proceedings  until  such 
indemnity  was  given. 

Where  a  plaintiff  had  been  delirious,  and  on  apparently  re- 
covering he  brought  an  action  against  his  bankers  to  recover 
money  belonging  to  him  in  their  hands,  the  court  would  not 
oblige  him  to  give  an  indemnity  to  the  bankers  on  pay- 
ment by  them  to  him  of  the  sum  for  which  the  action  was 
brought  (^).  We  have  seen,  that  the  wife  of  a  lunatic  may 
sue  in  his  name  {supra). 

Where  one  of  several  plaintiffs  dissented  from  bringing 
an  action  of  replevin,  the  court  refused  to  interpose  by  strik- 
ing out  his  name  unless  upon  a  suggestion  of  fraud  {z). 

Where  the  Where  the  Attorney  is  Uncertificated,  &^c.~\  If  the  action  be 

Attorney  is      brought   in   the  name  of  an  attorney   not   duly  enrolled  or 

uncertincated  ,•?      ,     i      ,i  ,  •     i  -n      ^  .i  i-    

&c.  certmcated,    the  court  or  a  judge  will  sta}'  the  proceedmgs 

until  a  proper  attorney  be  appointed  («w^e,  35). 


By  Assignee 
of  Debt. 


By  Lunatic, 


Where  one 
Plaintiff  dis- 
sents. 


(p)  Stanhope  v.  Eavery  (or  Firmin),  5 
Dowl.  .S57;  3  Bing.  N.  C.  301,  S.  C. 

(q)  Chamhers  v  Donaldson,  9  East,  471 : 
and  see v.  Smith,  2  Chit.  Rep.  392. 

{r)  Morgan  Sf  Wife  v.  Thomas,  2  Dowl. 
332:  2  C.  &c  M.  3«8,  S.  C-  Harrison  v, 
Almo7id,  4  Dowl.  321;  1  H.  &  \V.  519, 
S.  C. 

(s)  Rock  V.  Slade,  7  Dowl.  22. 

it)  Whitehead  v.  Hughes,  2  Dowl.  258  ; 
2  C.  &  M,  318,  S.  C. 

(u)  See  Spicei-  v.  Todd,  1  Dowl.  306  :  2 
C.  &  J.  165;  2Tyr.  172,  S.  C-  White- 
head V.  Hughes,  2  Dowl.  258;   2  C.   & 


M.  318,  S.  C:  Emerj/  v.  Mucklow,  10 
Bing.  23;  3  M.  &  Scott,  384;  2  Dowl. 
735,  S.  C. ;  Savile  v.  Roberts,  1  Ld.  Raym. , 
380:  ante,  755.  In  case  of  dispute,  the 
sufficiency  of  the  indemnity  would  be  re- 
ferred to  one  of  the  masters. 

(r)    See  as  to  the   demand   requisite^ 
where   defendant    applies    for    security* , 
Huntley  v.  Bulmer,  6  Dowl.  633. 

(.1 )  Pickford  v.  Ewington,  4  Dowl.  453. 

(y)   Williams  v.  Smith,  1  Dowl.  632. 

(2)  Emery  v.  Mucklow,  10  Bing.  23 ;  3 
M.  &  Scott,  384;  2  Dowl.  735,  S.  C. 
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In  Penal  Actions  h]/  Common  Informers r\  In  all  suits  by  a     Chap.  x. 
common  informer,  within  stat.  21  J.  1,  c.  4  («),  commenced  FiTpenai  ac- 
in  the  superior  courts,  the  proceedings  will  be  stayed  upon  tions  by  Com- 
application  {h).     So,  if  an  action  on  a  penal  statute  be  brought  ^g" 
when  the  proper  mode  of  proceeding  is  by  information  and 
conviction  before  a  justice  of  peace,  the  court  Avill  stay  the 
proceedings.     Actions  for  jDcnalties  on  the  Lottery  Acts  must 
be  brought  in  the  Court  of  Exchequer,  in  the  name  of  the 
Attorney- General  (c) ;  if  commenced  in  one  of  the  superior 
courts,  the  proceedings  will  be  stayed.     And  the  same  as  to 
actions  for  penalties  on  the  Stamp  Acts(6?).     And  see  the  7  c*y  8 
G.  4,  s.  53,  ss.  57,  61 ;  6  6^.  4,  c.  109,  s.  73,  as  to  penal  actions  for 
offences  against  the  laws  of  excise  or  customs.     In  an  action 
on  stat.  2  G.  2,  c.  24,  for  bribery  at  an  election,  the  court 
stayed  the  proceedings ;  because  the  plaintiff  had  been  guilty 
of  a  wilful  delay  in  prosecuting  the  action  (e) ;  and  even  after 
verdict,  they   have   stayed  proceedings,  upon   the   clause    of 
discovery  (/). 

In  Actions  hy  Outlavjs  and  alien  Enemies.']  The  court  have  in  Actions  by 
stayed  the  proceedings  after  judgment  recovered  aud  affirmed  aiien^Ene^-"*^^ 
on  a  writ  of  error,  on  the  defendant's  bringing  the  debt  and  mies, 
costs  into  court,  the  plaintiff  having  been  outlawed  in  another 
action  ;  for,  if  the  defendant  were  to  pay  the  money  to  the 
plaintiff,  he  might  be  paying  that  which  the  crown  would  be 
entitled  to  have  paid  over  again  (^g).      But  the  court  have 
refused  to  stay  proceedings  upon  the  ground  that  the  plaintiffs, 
after  verdict,  had  become  alien  enemies  (Ji). 

In  Actions  against  Bankrupts.]    Under  the  6  G.  4,  c.    16,  in  Actions 
s.  120,  which  authorizes  the  discharge  of  a  certificated  bank-  against  Bank- 

rupts 

rupt  taken  in  execution  for  a  debt  provable  under  his  com- 
mission, the  court  has  incidentally  a  power  of  staying,  before 
judgment,  proceedings  against  such  a  bankrupt  for  such  a 
debt  (i). 

In  other  Cases.]  In  an  action  on  a  promissory  note,  the  inotherCases. 
court  granted  a  rule  to  shew  cause  why  the  proceedings  should  on  ground 
not  be  stayed,  upon  an  affidavit  that  the  note  had  been  ob-  that  an  Ac- 
tained   without   consideration ;    and   that  fact   not   being   af-  j-g"  ^^'^  "°* 
terwards   contradicted   upon  shewing   cause,  the  court  made 
the  rule  absolute  (^).     In  general,  however,  the  court  will  not 
stay  the  proceedings  in  an  action  merely  on  the  ground  that 
tlie  action  will  not  lie(/).     Where  a  client  brought  an  action 
against  his  attorney  for  negligence,  and  recovered,  the  jury 
finding  that  the  attorney  was  guilty  of  gross  negligence ;  the 
'attorney  then  brought  an  action  for  the  amount  of  his  bill  of 
costs;  the  court  refused  to  stay   the   proceedings   as  to  this 
latter  action  (m). 

(a)  See  Vol  I.  p.  1,  but  see  De  LuneviUe  v.  Phillips,   2  N.  R. 

[b)  See  Smith  v.    Potter,  1    Str.   415:    97- 

White  V.  Boot,  2  T.  R.  274.  Leigh  v.  Kent,  (i)  Ante,  905 :  Sadlei-  v.  Cleaver,  5  Moo. 

3  T.  K.  363.  &  P.  70«  ;  7  Bing.  769,  S.  C. 

(f)  36  G.  3,  c.  104, s.  38.  {k)  Tidd,  530;  sed qucere? 

(d)  See  44  G.  3,  c.  98,  s.  10.  (I)  See  Sherwood  v.  Benson,  4   Taunt. 

(e)  Petriev.  White,  3  T.  R.  5,  631;  Tidd,  530  :  Smith  v.  Curtis,  2  DowL 
(/)  Sutton  V.  Bishop,  4  Burr.  2287.  223. 

(g-)  Grant  v.  Bryant,  6  M.  &  Sel.  347.  (m)  Smith  v.  Rolt,  2  Dowl.  62. 

[h)  Vanbrym^n  v.  Wilson,  9  East,  321: 
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Wlicre  a  prisoner  in  exccntion  for  200/.  sued  liis  ])luintiflF 
for  11/.,  and  lield  liim  to  ])ail,  tlie  Court  of  Common  Pleas 
stayed  the  proceedinji^H,  uj)on  the  latter's  acknowledging  satis- 
faction  to  the  extent  of  the  11/.,  and  />/.,  to  answer  costs  on 
the  judgment  for  200/.  which  he  had  ohtained  against  the 
former(w).  So,  if  an  action  he  commenced  for  a  matter 
Avhich  had  heen  set  off  and  allowed  in  a  former  action  hctween 
the  same  parties,  the  court,  it  seems,  would  stay  the  pro- 
ceedings ( o). 

Where  the  plaintiff,  in  an  action  on  a  hill  of  exchange, 
deposited  the  ])ill  as  a  security  with  another  person  after 
action  brought,  giving  him  at  the  same  time  notice  of  the 
action,  the  Court  of  Common  Pleas  held,  that  this  was  no 
ground  for  staying  proceedings;  hut  intimated,  that  if  the 
person  with  whom  the  hill  was  deposited  had  brought  a  se- 
cond action  upon  it,  they  would  intei-fere  to  stay  that  ac- 
tion (/>). 

If  an  action  be  brought  pending  a  reference,  which  it  has 
been  agreed  shall  operate  as  a  stay  of  proceedings,  or  otherwise 
contrary  to  good  faith,  the  court  or  a  judge  will  stay  the  pro- 
ceedings (</).  So  where  a  juror  has  been  withdrawn,  by  the 
plaintiff,  at  the  suggestion  of  the  judge,  on  the  understanding 
that  the  cause  was  to  be  put  an  end  to,  the  court  will  not  allow 
the  plaintiff  afterwards  to  proceed  (r). 

WhataBreach  JVhat  a  Breach  of  a  Rule  staging  Proceedings.']  Any  pro- 
staying  pro-  ceeding,  even  a  motion  to  enlarge  another  rule  in  the  cause, 
ceedings.        is  a  breach  of  the  rule  staying  proceedings  (5). 


In  Action 
against  good 
Faith. 


(n)  Peacock  v.  Jeffrey,  1  Taunt.  426: 
and  see  Vol.  I.  457. 

(o)  See  Laing  v.  Oiatham,  1  Camp. 
252;  and  Vol  I.  322.  See  as  to  this 
being  a  good  defence  to  the  action  by  way 
of  estoppel,  Eastmure  v.  Lawes,  5  Bing. 
N.  C.  444. 


(p)  Marsh  v.  Newell,  1  Taunt.  109:  and 
see  Colombies  v.  Slim,  2  Chit.  Rep.  6.37. 

iq)  Tidd,  9th  ed.  529;  2  Lord  Raym. 
789:  see  Moscati  v.  Lawson,  1  H.  &  W.  582. 

{r)  Harries  v.  Thomas,  2  M.  «&  W.  32: 
see  Vol.  I.  p.  285. 

(«)  Wyatt  V.  Prehbelly  5  Dowl.  268. 
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CHAPTER  XI. 

INTERPLEADER. 

Chap,  xi. 

THE  following  important  provisions  have  been  enacted  by  i  &  2  w.  4, 
the  1  S)  2  W.  4,  c.  58,  for  the  purpose  of  enabling  courts  of  ^'  ^^' 
law  to  give  relief  against  adverse  claims  made  on  sheriffs  and 
other  officers,  and  persons  having  no  interest  in  the  subject  of 
such  claims. 

Sect.  1.  Relief  of  Persons  in  general  against  adverse  Claims^ 
999  to  1008. 
2.  Relief  of  Sheriffs   and  other  Officers  against  adverse 
Claims,  1004  to  1011. 


Sect.  1. 

Relief  of  Persons  in  general  against  adverse  Claims. 

The  1st  section  of  1  <^  2  W.  4,  c.  08,  after  reciting  that  "  it  Adverse 
often  happens  that  a  person  sued  at  law  for  the  recovery  of  Claimants 

^^j         1-11  -i  i  ji'i  "^1       compelled  to 

money  or  goods  wnerem  lie  has  no  interest,  and  which  are  also  interplead. 

claimed  of  him  by  some  third  party,  has  no  means  of  relieving  &c..  and  Pro 

himself   from  such   adverse  claims   but   by   a  suit  in  equity  stayed?^ 

against  the  plaintiff  and  such  third  party,  usually  called  a 

bill  of  interpleader,  which  is  attended  with  expense  and  delay ;" 

\  for  remedy  thereof  enacts,  "  that,  upon  application  made  by 

or  on   behalf  of  any  defendant  sued  in  any  of  his  Majesty's 

Icourts  of  law  at  Westminster,  or   in  the  Court  of  Common 

Pleas  of  the  county  palatine  of  Lancaster,  or  in  the  Court  of 

Pleas  of  the   county  palatine  of  Durham,   in  any   action  of 

assumpsit,  debt,  detinue,  or  trover,  such  application  being  made 

lafter  declaration,  and  before  plea,  by  affidavit  (a)  or  otherwise, 

ishewing  that  such  defendant  does  not  claim  any  interest  in 

the  subject-matter  of  the  suit,  but  that  the  right  thereto  is 

claimed  or  supposed  to  belong  to  some  third  party  who  has 

sued  or  is  expected  to  sue  for  the  same,  and  that  such  defend - 

mt  does  not  in  any  manner  collude  with  such  third  party, 

)ut  is  ready  to  bring  into   court  or  to  pay  or  dispose  of  the 

ubject-matter  of  the  action,  in   such  manner  as  the  court  or 

my  judge  thereof  may  order  or  direct,  it  shall  be  lawful  for 

he  court,  or  any  judge  thereof,  to  make  rules (5)  and  orders, 

ailing  upon  such  third  party  to  appear  and  to  state  the  nature 

nd  particulars  of  his  claim,  and  maintain  or  relinquish  his 

laim,  and,  upon  such  rule  or  order,  to  hear  the  allegations  as 

rell  of  such  third  party  as  of  the  plaintiff,  and  in  the  mean- 

ime  to  stay  the  proceedings  in  such  action (c),  and  finally  to 

rder(6)  such  third  party  to  make  himself  defendant  in  the 

(a)  See  form,  Chit  Forms,  586.  Pleas,  notice  of  motion  must  be  given,  if 

(6)  rd.  587.  the  rule  be  intended  to  operate  as  a  stay 

<<)  In    the   Exchequer  and    Common    of  proceedings.  (Seey^oaf,  1045). 
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same  or  some  other  action,  or  to  proceed  to  trial  on  one  or 
more  feipned  issue  or  issurs^d),  and  also  to  direct  which  of 
the  j)artics  sliall  he  ])laintifl'()r  defendant  on  .sucli  tiial,  or  with 
the  consent  of  tlie  p/aintijf  and  such  third  party,  their  counsel 
or  attornies,  to  dispose  of  the  merits  of  their  claims^  and  deter- 
mine the  same  in  a  summary  manner^  and  to  make  such  other 
rules  and  orders  therein,  as  to  costs  and  all  other  matters^  as  may 
appear  to  l)e  just  and  reas()nahle"(e). 

By  sect.  2,  "  the  judf^nient  in  any  such  action  or  issue  as 
may  he  directed  hy  the  court  or  jud<i^e,  and  tiie  (k'cision  of  the 
court  or  judge  in  a  summary  manner,  shall  l)e  final  and  con- 
clusive against  the  parties,  and  all  persons  claiming  hy,  from, 
or  under  them." 

By  sect.  3,  "  if  such  thii^d  party  shall  not  appear  upon  such 
rule  or  order  to  maintain  or  relinquish  his  claim,  heing:  dul}'' 
served  therewith  (/),  or  sliall  neglect  or  refuse  to  comj)ly  with 
any  rule  or  order  to  he  made  .after  appearance,  it  shall  he  law- 
ful for  the  court  or  judge  to  declare  such  third  party,  and  all 
persons  claiming  hy,  from,  or  iinder  him,  to  he^^or  ever  barred 
from  prosecuting  his  claim  against  the  original  defendant,  his 
executors  or  administrators,  (saving  nevertheless  the  right  or 
claim  of  such  third  party  against  the  plaintiff),  and  thereupon 
to  make  such  order  hetween  such  defendant  and  the  plaintiff, 
as  to  costs  and  other  matters,  as  may  appear  just  and  rea- 
sonable." 

By  sect.  4,  "  no  order  shall  he  made  in  pursuance  of  this 
act  by  a  single  judge  of  the  Court  of  Pleas  of  the  said  county 
palatine  of  Durham,  who  shall  not  also  be  a  judge  of  one  of 
the  said  courts  at  Westminster ;  and  that  every  oi^der  to  be 
made  in  pursuance  of  this  act  by  a  single  judge,  not  sitting  in 
open  court,  shall  be  liable  to  be  rescinded  or  altered  hy  the 
court,  in  like  manner  as  other  orders  made  by  a  single 
judge." 

By  sect.  5,  "  if  upon  application  to  a  judge  in  the  first  in- 
stance, or  in  any  latter  stage  of  the  proceedings,  he  shall  think 
the  matter  more  fit  for  the  decision  of  the  court,  it  shall  be 
lawful  for  him  to  refer  the  matter  to  the  court ;  and  thereupon 
the  court  shall  and  may  hear  and  dispose  of  the  same  in  the 
same  manner  as  if  the  proceeding  had  originally  commenced 
by  rule  of  court,  instead  of  the  order  of  a  judge." 

By  sect.  7,  "  all  rules,  orders,  matters,  and  decisions  to  be 
made  and  done  in  pursuance  of  this  act,  (except  only  the 
affidavits  to  be  filed),  may  together  with  the  declaration  in 
the  cause  (if  any)  he  entered  of  record,  wdth  a  note  in  the 
margin  expressing  the  true  date(^)  of  such  entry,  to  the  end 
that  the  same  may  be  evidence  in  future  times,  if  required^ 
and  to  secure  and  enforce  the  payment  of  costs  directed  by  ant 
such  rule  or  order ;  and  every  such  rule  or  order  so  entered 
shall  have  the  fotre  and  effect  oia,  judgment,  (except  only  as  to  be- 
coming a  charge  on  any  lands, tenements,  or  hereditaments)  (A), 
and  in  case  any  costs  shall  not  be  paid  within  fifteen  days  aftej 
notice  of  the  taxation  and  amount  thereof  given  to  the  part|i 


(d)  As  to  the  proceedings  on  a  feigned 
issue,  see  ante,  Vol.  1.  644. 

(e)  1&  2  W.4,  c.  5a,  s.  1. 

(/)  See  form  of  rule.  Chit.  Forms,  587. 


(g)  See  Lambirth  v  Bamngton,  4  Dowl 
]26;  2  Bing.  N.  C  149,  S.  C. 

{h)  Semble,  it  would  be  a  charge  since  '■ 
&2  V.  c.  110,  s.  18. 
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ordered  to  pay  the  same,  his  agent  or  attorney,  execution  may    Chap.  xt. 

issue  for  the  same  hj  fieri  facias  or  capias  ad  satisfaciendum^      ^^'^'^'  ^' 

adapted  to  the  case,  together  with  the  costs  of  such  entry,  and 

of  the  execution,  if  hy  fieri  facias ;  and  such  writ  and   writs 

may  bear  teste  on  the  day  of  issuing  the  same^  whether  in  term 

or  vacation  (/«)  ;  and  the  sheriff'  or  other  officer  executing  any 

such  writ  shall  be  entitled  to  tlie  same  fees,  and  no  more,  as 

upon  any  similar   writ  grounded  upon    a  judgment  of  the 

court." 

This  act  is  confined  to  the  actions  therein  mentioned,  viz.  What  Actions 
of  assumpsit.,  debt,  detinue,  and  trover ;  and  therefore,  where  ^"JhSf the 
the  declaration  contained  a  count  in  case  as  well  as  trover,  Act. 
the  court  would  not  interfere  {i).  It  does  not  take  awa}'' 
the  party's  remedy  by  bill  of  interpleader  in  equity;  but, 
if  he  has  proceeded  in  equity,  the  common  law  courts  will 
not,  in  general,  afterwards  interfere  (^*).  It  applies  only  to 
claims  to  property,  in  its  nature  distinct  and  tangible,  and 
not  to  actions  for  unliquidated  damages  {k).  Trover  for 
title-deeds  is  not  within  the  act  {I).  Nor  is  a  contested 
claim  to  a  reward  advertised  for  the  apprehension  of  a 
felon  (m).  And  where  a  party  gave  a  promissory  note  for 
money  due  by  him,  which  note  was  deposited  with  a  third 
person,  as  trustee  for  the  creditor,  and  an  action  was  brought 
upon  it  by  the  trustee,  relief  was  refused,  though  an  action  by 
the  creditor  was  anticipated  (?^).  An  action  must  be  brought 
before  the  court  will  interfere ;  a  mere  threat  of  an  action  is 
not  sufficient  (o) :  where  the  defendant  ol)tained  a  rule  under 
the  act,  upon  the  suggestion  that  a  third  party  claimed  the 
amount  in  his  hands  for  whicli  he  was  sued,  and  it  afterwards 
apjDcared  that  the  defendant  had  no  just  expectation  that  he 
should  be  sued  by  the  third  party,  the  court  discharged  the 
rule  with  costs  (^).  A  defendant  who  is  sued  for  the  recovery 
of  property  in  his  possession,  in  which  he  has  no  interest,  but 
which  is  claimed  by  a  third  person,  cannot  apply  to  be 
relieved  under  this  act  against  the  claims  of  the  plaintiff  and 
of  such  third  party,  if  he  has  taken  an  indemnity  from  the 
claimant;  for  he  has  thereby  identified  himself  with  the 
claimant  ((^),  and  the  act  expressly  excludes  defendants  who 
3ollude  with  the  third  party.  So,  if  a  defendant  officiously 
nterposes  in  the  affairs  of  another,  and  so  has  placed  himself 
n  a  difficulty  between  adverse  claims,  the  court  will,  in  its 
iscretion,  generally  refuse  to  relieve  him  (r).  In  a  joint 
ction  of  trover  against  two  defendants,  one  of  them  who 
laims  no  title  to  the  goods  is  entitled  to  the  benefit  of  the 
|.ct  {s).  A  party  may  be  a  claimant  within  the  act,  although 
e  claims  a  lien  on  the  goods  against  all  parties  {t).  And 
here  goods  consigned  to  A.,  and  warehoused  at  the  London 
ocks,  were  claimed  by  B. ;  and  the  Dock  Company,  having 

Uh)  See  also  the  3  &  4  W.  4,  c.  67,  s.  2.  (o)  Parker  v.  Linnett,  2  Dowl.  562. 

l(t)  Lawrence  v.  Matthews,  5  Dow).  149.  ip)  Harrison  v.  Payne,  2  Hodges,  107. 

(C;)  Sturgessv.  Claude,  1  Dowl.  305:  Ar-  {(j)  Tucker  v.  Morris,  1  Dowl.  639;  1  C. 

fe/"e  V.  Lloyd,  1  Bhig.  N.  C.  720;  1  Scott,  &  M.  73,  S.  C. 

19,  S.  C.  (r)  Belchei-  v.  Smith,  9  Bing.  82;  2  M.  & 

\(k)  Waiter  v.  Nicholson,  6  Dowl.  517.  Scott ,  184,  S.  C. 

V)  Smith  V.  Wheeler,  1  Gale,  163.  '  (s)  Gladstone  v.  White,  1  Hodges,  386. 

rm)  Grant  v.  Fry,  4  Dowl.  135:  Collisv.  (t)  Cotter  v.  Bank  of  England,  2  Dowl. 

fe,  1  Hodges,  204.  728;  3M.  &  Scott,  180,  S.  C. 

I,«)  Newton  v.  Moody,  7  Dowl.  582. 
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Book  rv,    required  ill!   indemnity  of  A.,  tlie  original  consignee,  ))efore 
•art  I.       delivering  tiieni  to  him,  A.,   refused,  and  brought  an  aetion 


of  trover,  with  counts  for  special  damage  for  tlie  detention: 
on  motion  hy  the  comj)any  for  relief,  under  the  Interj)leadep 
Act,  B.,  not  aj)j)earing  u])on  due  notice,  the  court  held  that 
the  claim  of  13.  against  the  company  was  harred ;    but  that 

A.  ought  not,  by  reason  of  that  act,  to  be  precluded  from 
recovering  for  his  s])ecial  <lamage,  if  any  (m).  But  where  a 
wharfinger,  against  whom  an  action  of  trover  was  brought, 
and  who  retained  possession  of  the  goods,  the  sul)ject  of  the 
action,  under  a  claim  of  lien,  applied  to  the  court  that  a  third 
party,  who  claimed  in  opj)osition  to  the  plaintiff,  should  be 
made  defendant  in  his  stead,  and  pay  off"  his  lien ;  the  court 
thought  the  case  not  within  the  act,  the  defendant  himself 
setting  up  a  claim  (^). 

Decision  as  to  If  the  party  who  has  no  interest  is  sued  by  the  interested 
subsetiiient"'^  claimants  in  two  different  courts,  he  must,  to  relieve  himself 
Proceedings,  under  the  above  act,  if  he  applies  to  the  court,  obtain  rules  in 
both  courts  (y).  And  if  part  of  a  sum  claimed  by  the  parties 
has  been  paid  to  one  of  them  before  an  adverse  claim  made, 
the  adverse  claimant  has  a  right  to  have  the  whole  sum  he 
claims  paid  into  court,  on  the  holder's  applying  for  relief 
under  the  act  (y).  On  an  application  to  a  judge  at  chambers, 
under  the  Interpleader  Act,  an  order  having  been  made,  by 
consent  of  all  parties,  to  refer  the  cause,  on  certain  terms,  to  a 
barrister,  instead  of  an  issue  being  directed,  the  court  refused 
to  grant  a  rule  nisi  for  varying  the  order,  by  introducing  a 
fresh  term  into  the  reference,  in  consequence  of  information 
which  one  of  the  parties  (an  administratrix)  had  obtained 
since  the  hearing  at  chambers  (^).  And  where  the  plaintiff, 
in  an  issue  directed  under  the  act,  does  not  proceed  to  the 
trial  of  it,  the  court  will  not  permit  another  person's  name 
to  be  substituted,  without  making  the  plaintiff  originally  ap- 
pointed a  party  to  the  rule  (a). 

Until  the  judgment  in  the  action  or  issue  is  obtained, 
neither  of  the  parties  is,  in  general,  secure  against  future 
claims  by  the  other  for  the  same  matter  (6).  Until  judgment 
is  signed,  money,  wdiich  has  been  paid  into  court  on  a  feigned 
issue  under  this  act,  will  not  be  allowed  to  be  taken  out  by 
the  successful  party  (c).  The  rule  to  take  the  money  out  of 
court  is  nisi  only,  in  the  first  instance  {d). 
Costs  in  ordi-  If  the  party  making  the  application  under  the  act 
nary  Cases,  ^^^g  j^^^  ^^^^  j^^  will,  in  the  first  instance,  be  allowed 
his  costs  of  the  application  out  of  the  fund  or  proceeds  of 
the  goods  in  dispute,  and  the  party  ultimately  unsuccessful 
will  have  to  repay  them  (e) ;  and  it  seems  that  the  failure 
to  proceed  of  the  party  in  the  wrong  does  not  affect  the 
right  of  the  applicant  to  receive  his  costs  out  of  the  fund, 
and    the    successful   party   will    be    left    to    his    remedy   by 

(m)  Lucas  V.London  Dock  Company,  4     Dowl.  728;  2  Moo.  &  So.  714,  810;, I 

B.  &  Ad.  378:    see  Crawshat/  v.    Thorn-    Bing.  634,  S.  C. 
ton,  2  Myl.  &  Cr.  1,  {c)  See  Id. 

(,r)  Braddock  v.  Smith,  9  Bing.  84  ;   2        {d]  Stanley  v.  Perry,  1  H.  &  W.  669- 
Moo.  &  Scott,  131,  S.  C.  (e)  Parker  v.   Linnett,    2   Dowl.    562; 

iy)  Allen  v.  Gilby,  3  Dowl.  143.  Cotter  v.  Bank  of  England,  2  Dowl.  728:  i 

(s)  Drake  v.  Brown,  2  M.  &  R.  270.  Moo.  &  Sc.  180,  S.  C-  Duer  v.  Mackin- 

(«)  Liddall  v,  Biddle,  5  Dowl.  244.  tosh,  2  Dowl.  7.30;   3  Moo.  &  Scott,  174i 

(b)  Cooper  v.  Lead  Smelting  Company,  1  S.  C;  Agar  v.  Bleghegn,  1  T.  &  G.  160. 
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action  for  the  deduction,  even  though  the  party  in  the  wrong  chap.  xi. 
be  insolvent  (/).  In  a  case  where  he  was  offered  an  indem-  ^^"'  ^- 
nity,  and  refused  it,  the  court  would  not  allow  him  his 
costs  {g).  In  general,  if  the  claimant  does  not  appear,  the 
court  will  not  order  him  to  pay  the  costs  of  applying  to  the 
court,  nor  such  costs  to  be  paid  out  of  the  fund  in  dispute  (A). 
The  successful  party  is  entitled  to  his  costs  of  applying  to 
take  the  money  out  of  court,  or  to  have  the  property  in  dis- 
pute delivered  to  him  by  ihe  stakeholder,  though  he  has  not 
previously  applied  to  the  opposite  party  («'). 

The  practice  as  to  making  the  entry  in  pursuance  of  the  Entering  Pro- 
above  enactment,  taxing  costs,  and  suing  out  execution,  as  ^dings  on 
pointed  out  by  Mr.  Chapman  in  his  second  Addenda  to  his  cution,'&c.  * 
Practice  (^),  is  as  follows: — The  entry  must  he  upon  a  judg- 
ment-roll, commencing  with  the  declaration  in  the  cause  (if  ant/); 
then  follows  the  rule,  order,  or  decision  of  the  court  or  judge  on, 
the  application.     Make  out  a  docket-paper  {I).     Take  the  roll  to 
one  of  the  masters,  who  will  number  the  roll.     He  will  make  the 
proper  entry,  and  the  roll  must  then  be  carried  into  the  treasury 
in  the  same  manner  as  judgment-rolls  are.    When  costs  are  given 
hy  any  rule  or  order,  the  party  entitled  to  such  costs  must  obtain 
from  the  master  an  appointment  on  the  rule  to  tax  such  costs;  a 
copy  of  the  rule  and  appointment  must  be  served  the  day  prior  to 
the  taxation  of  costs  on  the  opposite  attorney.    After  taxation  of 
^he  costs,  notice  in  writing  (I)  must  be  given  of  the  amount  of  costs 
\illowed  to  the  party  ordered  to  pay  the  same,  or  to  his  attorney  or 
jgent;  and  if  the  costs  are  not  paid  within  fifteen  days  after  such 
lotice,  a  fieri  facias  or  capias  ad  satisfaciendum  (m)  may  be 
\ssued  for  the  same,  and  the  party  may,  in  addition  to  the  costs 
allowed,  levy  for  the  costs  of  the  fieri  facias,  but  not  for  the  costs 
f  the  ca.  sa.     The  fifteen  days'  notice  must  be  given,  whether 
ihe  party,  his  attorney,  or  agent,  attend  the  taxation  of  costs 
»r  not.  The  most  effectual  way  of  giving  notice  of  the  amount 
f  costs  allowed  on  taxation  will  be,  by  service  of  a  copy  of 
he  rule  of  court,  with  the  master's  allocatur  for  costs  thereon, 
n  the  party  required  to  pay  the  same,  his  attorney,  or  agent, 
/ith  an  indorsement  stating,  that,  unless  the  amount  allowed 
)r  costs  be  paid  within  fifteen  days,  execution  will  be  issued 
)r  the  recovery  thereof.     The  notice  does  not  require  per- 
>nal  service  {n).     It  may  be  here  added,  that  a  judgment, 
ven  after  verdict  on  a  feigned  issue  under  tlie  Interpleader 
;ct,  must  be  entered  up  as  sect.  7  of  that  act  directs,  and  a 
idgment  signed  in  the  ordinary  manner  on  such  issue  will  be 
t  aside  on  application  to  the  court  (o). 

(/)  Pitchers  v.  Edney,  4  Bing.   N.  C.       (k)  Chap.  II.  Addenda,  p.  162. 

I.  (I)  See  form,  Chit.  Forms,  590. 

aO  Gladstone  v.  White,  1  Hodges,  386.  (m)  Id.  591. 

h)  Lambert V.  Cooper, 5  Dowl.  5A7.  (n)  Chapman's  Second  Addenda  to  his 

i)  Meredith    v.  Rogers,    7  Dowl.  596  :  Practice,  162  to  166. 

rnes  v.  Bank  of  England,  7  Dowl.  319.  (o)  Dickenson  v.  Eyre,  7  Dowl.  721. 


Hook   iv. 
Pakt  I. 

Relief  of  She- 
rifl",  (Sic,  be- 
fore 1  &  2 
W.  4,  c.  5». 

1 004  Interpleader. 

Sect.  2. 

Relief  of  Sheriffs  and  other  Officers  against  adverse  Claims. 

Rkfouk  tlic  ])iissin^^  of  tlie  1  cS"  2  W.  4,  c.  5^,  if  the  projx'rty 
in  goods  taken  under  an  execution  were  in  dispute,  as  fre- 
quently liap})ens  in  the  case  of  bankruptcy,  &c.,  the  court, 
upon  tlie  su_i»u^estion  of  this  or  any  other  reasonal)]e  cause,  by 
the  sheriff",  would  enlar^^e  the  time  for  niakintr  the  return, 
until  the  right  were  tried,  or  until  one  of  the  paities  had  given 
the  sherift'a  sufficient  indemnity (/>).  This,  however,  was  not 
to  he  considered  a  general  rule  ;  but  the  indulgence  was 
granted  only  in  s])ecial  cases,  under  particular  circumstances  ; 
because  the  sheriff,  where  the  property  is  in  dispute,  might, 
as  he  still  may,  summon  an  inquest  to  say  whose  property  it  is, 
before  he  returns  the  writ.  But,  in  all  cases  where  the  doubt 
arose  from  a  point  of  law,  and  not  from  mere  matter  of  fact, 
the  court,  upon  application,  would  enlarge  the  time  for  making 
the  return  (5^)  ;  therefore,  where  the  doubt  was,  whether  goods 
seized  under  aji.  fa.  were  not  covered  by  an  extent  afterwards 
sued  out,  the  court  enlarged  the  time  for  making  the  return 
to  i\\Q  fi.  fa. ^  for  the  purpose  of  inducing  the  plaintiff  to  go 
into  the  Court  of  Exchequer,  and  there  contest  the  question  of 
right  with  the  crown (r).  The  sheriff  or  officer,  if  he  think 
fit,  notwithstanding  the  act  of  1  cSf  2  W.  4,  c.  58,  may,  as 
heretofore,  apply  to  the  court  to  enlarge  the  time  for  making 
his  return  :  and  in  some  cases,  not  within  the  act,  such  appli- 
cation Avould  be  expedient. 
Relief  of  She-  Now,  however,  a  much  more  effectual  relief  is  afforded  to 
pieade/"uid'er  sheriffs  and  other  officers  in  such  cases  by  the  above  act,  sec- 
1  &  2  w.  4,  tion  6,  of  which,  after  reciting  that  "  difficulties  sometimes 
arise  in  the  execution  of  process  against  goods  and  chattels, 
issued  by  or  under  the  authority  of  the  said  courts,  by  reason 
of  claims  made  to  such  goods  and  chattels  by  assignees  of 
bankrupts  and  other  persons  not  being  the  parties  against  whom 
such  process  has  issued,  whereby  sheriffs  and  other  officers  are 
exposed  to  the  hazard  and  expense  of  actions ;  and  it  is  rea- 
sonable to  afford  relief  and  protection  in  such  cases  to  such 
sheriffs  and  other  officers,"  enacts,  "  that  when  any  such  claim 
shall  be  made  to  any  goods  or  chattels  taken  or  intended  to 
be  taken  in  execution  under  any  such  process,  or  to  the  pro- 
ceeds or  value  thereof,  it  shall  and  may  be  lawful  to  and  for  the 
court  from  which  such  process  issued,  upon  application(5)  of 
such  sheriff  or  other  officer  made  before  or  after  the  return  of 
such  process,  and  as  well  before  as  after  any  action  brought  {f) 
against  such  sheriff  or  other  officer,  to  call  before  them,  by 
rule  of  court  (m),  as  well  the  party  issuing  such  process,  as  the 
party  making  such  claim,  and  thereupon  to  exercise  for  the 
adjustment  of  such  claims  and  the  relief  and  protection  of  the 
sheriff  or  other  officer,  all  or  any  of  the  powers  and  authori- 

(p,  Semb.  Wells  v.  Pickman,    7  T.  R.  Ir)  Wells  v.    PicJcman,    7    T.   R.   174j 

174:  Shaw  v.   Tunbridge,  2  W.  Bl.  10(54,  Thurston  v.  Thurston,  7  Taunt.  120. 

1181 :  and  see  Kwg  v.  Bridges,  7  Taunt.  (s)  See  form  of  affidavit.  Chit.  Form*. 

294  :    1   Bing.  71,   S.   C.  .•  ^Bernasconi  v.  588. 

Farebrother,    7  B.  &   C.  379  :    Beavan  v.  (t)  Green  v.  Brown,  3  Dowl.  337. 

Dawson,  4  Moo.  &  P.  387;  6  Bing.  566,  {u)  See  form  of  a  rule.   Chit.  FormB. 

S,  C.  .•  Tidd,  9th  ed.  1017.  58!) :  Parker  \.  Booth,  1  Moo.  &  Scott,  156 

(q)  See  George  v.  Birch,  4  Taunt.  585.  8  Bing.  85,  S.  C. 


c.  58. 
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ties  hereinbefore  contained,  and  make  such  rules  {v)  and  de-     chap.  xi. 
visions  as  shall  appear  to  be  just,  according  to  tlje  circum-      ^^^'^-  ^- 
stances  of  the  case ;  and  the  costs  of  all  such  proceedings  shall 
be  in  the  discretion  of  the  court." 

And  by  the  1  6^2  V.  c.  45,  s,  2,  "  it  shall  be  lawful  for  any  AppHcation 
judge   of  the  Courts  of  <iueen's  Bench,    Common  Pleas,   or  ^5Al''!ff 
biXcliequer,    with  respect  to  any  such  process  isued   out   or  Chambers, 
my  of  those  courts,  or  for  any  judge  of  the  said   Court  of 
Ilommon  Pleas  of  the  county  palatine  of  Lancaster,  or  Court 
)f  Pleas  of  the  county  palatine  of  Durham,  (being  also  a  judge 
)f  one  of  the  said    three    superior   courts),    Avith    respect   to 
3rocess  issued  out  of  the  said  courts  of  Lancaster  and  Dur- 
lam,  respectively,  to  exercise  such  powers  and  authorities  for 
/he  relief  and  protection  of  the  sheriff  or  other  officer,  as  may 
3y  virtue  of  the  said  last-mentioned  act  be  exercised  by  the 
>aid    several   courts   respectively,    and    to  make    such   order 
;herein  as  shall  appear  to  be  just ;  and  the  costs  of  such  pro- 
seeding  shall  be  in  the  discretion  of  such  judge  {x). 

The  court  will  not  interfere  under  this  act  for  the  sheriff,  in  what  Cases 

mless   an  actual  claim  to  the  property  has  been  made ;  and  granted'or  ^^ 

he  claim  must,  it  seems,  be  of  such  a  nature  as  may  be  fol-  not. 

joAved  by  an  action  (j/)  ;  though  an  action  need  not  be  actu- 

illy   brought  before  making   the  application  [z).      And    the 

ourt  may  give  relief,  though  the  claimant  be  an  infant  («). 

jiving  notice  of  a  fiat  in  bankruptcy  having  been  issued  is 

lot  equivalent  to  a  claim  by  the  assignees  {b).     A  person  in 

ctual  possession  of  the  goods  seized  under  difi.fa.  against  the 

efendant  is  still  a  claimant  within  the  act  (c).     The  fact  of 

he  goods  seized  being  in  the  possession  of  a  stranger,  and  not 

f  the  defendant  against  whom  the  execution  issued,  does  not 

revent  the  sherift"  from   making  the   application  under  the 

ct  (<:/).     And,  although  the  act,  from  its  language,  may  seem 

b  have  in  view  only  those  cases  in  which  the  absolute  pro- 

erty  is  claimed,  yet  the  letter  of  the  act  will  comprehend  cases 

f'lien(e).     Where  goods  had  been  taken  by  the  sheriff  un- 

er  a  fi.  fa.  and  sold  by  him,  another  fi.  fa.  having  issued  in 

le   meantime   against  the  same   goods,  and  where   a  party 

aimed  title  to  the  property  against  both  the  plaintifrs,  the 

efendant,  and   the  sheriflF,    and    complained  that  the  goods 

ad  been  sold  improvidently,  and  in  spite  of  notice  from  the 

'  i'v'ner,  the  court  made  a  special  order  for  relief  of  the  sheriff, 

\  nder  the  act  (/).     If  an  execution- creditor  abandons  his  pro- 

rjiss  against  certain  goods  seized  under  a  fi.  fa.  in  favour  of  a 

jaimant,  and  the  sheriff  still  sells  them  under  it,  he  may 

nevertheless  apply  to  the  court  under  the  act  (^).     But  the 

\v)  See  forms,  Chit.  Forms,  589.  been  made  to  the  respective  courts  out  of 

j(a)  Previously  to   this   enactment,    a  which  the  process  issued.    (Braggv.  Hop- 

ige  at  chambers  had  no  jurisdiction:  kin^,  2  Dowl.  151). 

'law  V.  Roberts,  2  Dowl.  25,  S.  C. :  Brack-  (y)  Isaac  v.  Sjnlshtiry,  lO'Bing.  3;  3  Moo. 

hwy  V.  Laurie,  3  Dowl.  1«0:  Smith  v.  &  Scott,  341;  2  Dowl.  211,  S.  C. 

heeler,  1  Gale,  15;  3  Dowl  431.  S.  C-  (s)  Oreen  v.  Brown,  3  Dowl.  337. 

livelier  V.  Loch,  4  Nev.  &  M.  352  :  Beames  (a)  Claridge  v.  Collins,  7  Dowl,  fi98. 

Cross,  ^  Dowl.   122:  Hailey  v.  Disney,  (b)  Bentley  v.  Hook,  2  Dowl.  33.9;  2  C. 

lodges,  189):  iniless  where  a  rule  nisi  &  M.  426,  S.  C-  Tarleton  v.  Dummdow, 

s  granted  by  the  court  to  shew  cause  5  Bing.  N.  C.  110,  semb.:  but  see  Barker 

chambers.     {Poweller  \.  Lock,   4  Nev.  \.  Phipson,  3  Dov/l.  5i)0. 

iM,  852:  Beames  v.  Cross,  4  Dowl,  122:  (c)  Barker  v.  Di/nes,  1  Dowl.  169. 

.'.iley  v,  Distwy,  1  Hodges,  189;  2  Scott,  (d)  Allen  v.  Gibbon,  2  Dowl.  292. 

!i.  S.  C.)    And  if  process  issued  out  of  (e)  Fm-d  v.  Baynion,  1  Dowl.  357. 

"'Ferent    courts,   directed    to    the  same  (/)  Howman  v.  Buck,  3  B.  &  Ad.  103. 

'•'Tiff,  separate  application  must   have  \g)  Baynton  v.  Harvey,  3  Dowl.  344. 
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Book  it.  court  will  iiot  relieve  the  sherift',  under  the  act,  where  he 
^•**^  '•  has  ])ai(l  over  the  proceeds  of  the  execution  to  the  judg- 
ment-creditor (A) ;  nor  where  he  has  handed  over  any  part 
of  the  goods  to  the  ])arty  claiming  then)(i);  nor  where  the 
sheriff"  paid  over  the  proceeds  of  the  execution  to  the  judg- 
ment-creditor, even  hefore  he  had  notice  of  the  claim  (X;),  or 
even  if  he  be  willing  to  bring  a  similar  amount  into  court  (/). 
And,  where  the  sheriff  finding  the  goods  cljiimed  by  a  third 
party  withdrew,  without  making  any  seizure  under  a  y?.  fa.y 
the  court  held,  that  as  the  sheriff"  had  not  possession  of  the 
goods,  and  was,  therefore,  incapable  of  delivering  them  to 
either  party,  he  was  not  entitled  to  relief  (m).  Where  it  ap- 
pears that  the  under-sheriff"  is  plaintiff' in  the  action,  in  which 
the  writ  of  execution  has  been  issued  and  executed,  the  court 
will  not  interfere  to  relieve  the  sheriff'  under  the  act,  although 
the  sheriff"  himself  swears,  in  the  usual  way,  that  he  does  not 
collude  either  with  the  execution-creditor  or  the  claimant 
whom  he  seeks  to  bring  before  the  court,  for  the  adjustment 
of  their  respective  claims  on  the  property  seized  (n).  Noi 
where  the  slieriff  is  placed  in  circumstances  which  give  him 
an  interest  on  either  side,  as  where  the  unaer-sheriff"'s  partnei 
was  concerned  for  some  of  the  parties,  or  the  like  (o).  Noi 
will  they  relieve  him  where  he  has  seized  under  one  Ji.  fa.. 
and  the  question  is,  whether  that  writ  ought  to  have  preced- 
ence of  another  (/?).  Nor  where  he  has  seized  goods  in  execu- 
tion which  were  under  a  distress  for  rent(</);  but  where  th( 
sheriff,  having  seized  goods  under  aji.fa,,  received  notice  be- 
fore sale  of  the  landlord's  claim  for  rent  in  arrear,  and  after- 
wards of  a  fiat  of  bankruptcy,  the  court  held  that  the  assig- 
nees were  entitled  to  the  goods,  the  landlord  not  having  mad< 
a  distress  for  his  rent(r).  The  act  does  not  apply  to  claiiru 
in  equity  (s),  nor  to  a  claim  made  by  a  person  as  a  partne: 
of  the  defendant,  on  property  seized  by  the  sheriff;  but  th< 
court  will,  in  such  a  case,  compel  the  plaintiff  to  indemnify 
him  if  he  deny  the  partnership  (^).  If  the  sheriff  has  beei 
guilty  of  neglect,  and  incurred  a  liability  thereby,  the  cour. 
will  not  relieve  him  from  such  liability  (u). 
sherifr  bound  It  has  been  said  that  the  sheriff,  before  he  makes  the  appli 
^?,4^o^!c^'^'  cation,  is  bound  to  inquire  of  the  nature  of  the  claim  set  u] 
the  Claim.  by  the  adverse  parties(a;).  And  where  a  levy  was  made  oi 
the  30th  October,  and  a  claim  was  made  on  the  1st  Novembei 
under  a  bill  of  sale  of  that  date,  the  court  discharged  the  rule 
and  ordered  the  sheriff  to  pay  the  execution-creditor's  costs 
observing,  that  before  the  sheriff  applied  to  the  court,  he  ough 
at  least  to  have  looked  at  the  date  of  the  bill  of  sale(^). 


%< 


(h)  Anderson  v.  Calloway,  1  C,  &  M.  182;  (p)  Day  v.  Waidock,  1  Dowl.  523  :  « 

1  DowL  636,  S.  C. :  Cfialon  v.  Anderson,  Salmon  v.  James,  Id.  369. 

3  Tyr.  327.  {q)  Haythm-n  v.  Bush,  2  Dowl.  641 :  ■ 

(i)  Braine  v.  Hunt,  2  Dowl.  391;  2  C.  Clark  v.  Lwd,  Id.  227- 

&  M.  418,  S.  C.  (r)  Gethin  v.  Wilks,  2  Dowl.  189- 

(k)  Scott  V.  Lewis,  1  Gale,  2()4;  4  Dowl.  (s)  Sturgess  v.  Claude,    1    Dowl.   fiOl 

259;  2  C,  M.  &  R.  289,  S.  C.  Holmes  v.  Mentz,  4  Ad.&  El  127;  5  Ne 

(/)  Ireland  v.  Bushell,  5  Dowl.  147;  2  H.  &  M.  563  ;  4  Dowl,  300,  S.  C. 

&  W.  118.  (t)  Holmes  v.  Mentz,  4  Ad.  &  El.  MI 

(m)  Holton  v.  Guntrip,  6  Dowl.  130;  3  5  Nev.  &  M.  563;  4  Dowl.  300,  S.  C. 

M.  &  W.  145,  S.  C.  (m)  Brackenbury  v.  Laurie,  3  Dowl.  19 

(n)  Ostla-  V,   Bower,  4   DowL  605;    1  and  see  Lewis  v.  Jones,  2  M.  &  W.  203. 

Harr.  &  W.  653,  S.  C.  (x)  Bishop  v,  Hinxman,   2  Dowl.  Ifi 

(o)  Duddin  v.   Long,  3  Dowl.  139;    1  see  R.  v.  Shff.  of  Oxfordshire,  6  DowL  13; 

Bing.  N.  C.  299;  1  Scott,  281,  S.  C.  (y)  R.  v. Shff.  ofOjfordshire,  6  DowLK 
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He  need  not  apply  for(2r),  nor  is  he  bound  to  accept,  an  in-     chap.  xi. 
demnity,  if  offered  fa).     If!,  however,  he  accept  one,  the  court     ^^^'^-  ^- 
will  not  afterwards  interfere  under  this  act (6).  indemnity. 

The  application  may  be  made  either  to  the   court  or  to  a  Application, 
judge  at  chambers (c).     If  there  be  two  writs  issuing  out  of '^^^'^^ '"*'^^- 
different  courts,  the  application,  if  made  in  court,  must  be  to 
each  court  (c?). 

The  application  should  be  made  by  the  sheriff,  in  a  rea-  Application  to 
sonable  time  after  receiving  notice  of  the  adverse  claim  (e).  ^^"^^'j^? 
Where  the  sheriff  received  notice  on  the  23rd  January,  of  a  ^^^^^ 
claim  to  goods  seized  by  him  under  2ifi.fa.,  he  was  held  not 
entitled  to  relief  under  the  act,  on  an  application  made  after 
Hilary  Term(/).  And  in  a  case,  before  the  1  c^- 2  F.  c.  45, 
which  allows  a  judge  at  chambers  jurisdiction  where  the  claim 
was  made  in  the  vacation,  the  court  held  that  the  sheriff  should 
have  made  the  application  within  the  first  four  days  of  the 
succeeding  term;  and  since  that  act,  he  should  apply  at  cham- 
bers within  a  reasonable  time,  and  should  not  wait  for  term; 
and,  in  the  event  of  laches  in  this  respect,  he  will  have  to 
pay  the  costs  of  both  parties,  and,  perhaps,  he  will  be  alto- 
gether refused (^).  But  under  special  circumstances  the  court 
would  interfere  on  a  later  application  (A).  Where  it  was 
made  within  eleven  days  after  the  notice  of  the  claim,  the 
court  heard  \t{i). 

The  application  should  be  supported  by  an  affidavit,  stating  Affidavit  in 
the  seizure  of  the  goods  by  the  sheriff  under  the  execution.  Support  of. 
that  the  goods,  or  the  proceeds  of  this  sale,  are  in  his  hands, 
ind  the  notice  of  the  claim  by  the  party  who   made  it(^), 
md  such  other  facts  as  may  assist  in  inducing  the  court  to 
p*ant  the  application.     No  supplemental  affidavit  will  be  al- 
lowed after  the  rule  nisi  is  obtained,  and  therefore,  if  there 
las  been  any  delay,  it  should  be  accounted  for  in  the  first 
nf!idavit(/.)      The  affidavit  need  not  state  that  the  sheriff  has 
Inade  application  to  the  adverse  claimants  for  an  indemnity(w), 
iiorneed  it  deny  collusion  with  them(w).     The  claimants  may 
(ippear  without  taking  office  copies  of  the  affidavits  on  which 
he  rule   was  obtained  (o).     An  execution-creditor  appearing 
leed  not  produce  an  affidavit  (/?).     But  the  claimant  must, 
f  he  appear  to  the  rule,  state  the  nature  of  his  claim  upon  an 
ffidavit  of  the  facts (9^).     An  affidavit,  in  shewing  cause,  may 
>e  sworn  at  any  time  before  cause  is  shewn (r). 

(2;)  Crossley  v.  Ebers,   1  H.  &  W.  216:  (h)  mxonv.Ensell,2T>ovi\.Q2\. 

Villa  V.  Popjoy,  10  Leg.  Obs.  12.  (i)  Skipper  v.  Lane,  2  Dowl.  781;  4  M. 

(a)  Levi/  V.  Champneys,  2  Dowl.  454.  «Sr  Scott,  283,  S.  C. 

(6)  See  Ostler  v.  Bower,  4  Dowl.  605.  (k)  Nnrthcote  v.  Beauchamp,    1  M.   & 

(c)  1  &  2  V.  c.  45,  s.  2  ;  ante,  1005.  Scott,  158. 

(d)  Bra^gv.  Hopkins,  9.  Dowl.  151.  (/)  Cooke  v.  Allen,  2  Dowl.  11;  1  C.  & 

(e)  Devereux    v.   Jofm,    1    Dowl.    548 :  M.  542;  3  Tyr.  586,  S.  C. 

\ooke  V.  Allen,  2  Dowl.  11;    1   C.  &  M.  (m)  Crossley  v.  Ebers,  1   H.  &  W.  216: 

12,  S.C.:    Dixon  V.  Ettsell,  2  Dowl.  621:  Wills   v.    Popjoy,   10  Leg.  Obs.   12:    see 

arker  v.  Phipson,  3  Dowl.  590.  Levy  v.  Champneys,  2  Dowl.  454. 

(/)  Ridgivay  v.  Fisher,  3  Dowl.  567.  (w)  Donniger  v.  Hin.vman,  2  Dowl.  424: 

[g)  Becde  v.  Overton,  2  M.  &  W.  534;  Dobbins  v.  Green.  Id,  50.4:  sed  vide  Cooke 

Dowl.    599,  S.  C;    and  see  Barker  v.  v.  Allen,  Id.   11;  1  C.  &  M.  542;    3  Tyr. 

hipstm,  3  Dowl.  590;    1   H.  &    W.   191,  586,  S.  C-  Anderson  v.  Calloway,  1  C.  & 

C. ;  Sableman  v.  Oaringbold,  2  H.  &  W.  M.  182;  1  Dowl.  6.36,  S.  C. 

;  in  which  latter  case,   the  seizure  of  (o)  Mason  v.  Redshaw,  2  Dowl.  595. 

e  goods  was  long  before  the  claim  wa  {p)  Angus  v.  Wootton,  3  M.  &  W.  310. 

ade;  and  the  delay  not  being  satisfac-  (q)  Powell  v.  Lock,   1  H.  &  W.  281;  4 

rily  accounted  for,  the  court  refused  to  Nev.  &  M.  852  ;   3  Ad.  &  E.  315,  S.  C. 

lieve  the  sheriiil  {r)  Brame  v.  Hunt,  2  Dowl.  391. 
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Hook  IV. 
Part  i. 

Who  entitled 

to  resist  the 
Apiilication. 


Proceedings 
on  the  Hear- 
ing where  the 
Parties  ap- 
pear. 


Where  some 
of  the  Parlies 
do  not  appear. 


Costs  on  Ap- 
plication by 
Sheriif. 

In  general. 


Interpleader. 

No  one  has  a  right  to  he  luanl  a^niii).st  the  rule  ohtaincd  b; 
the  si \ Cliff",  milesH  lu' is  (alli'd  iijx)!!  I)y  it,  altlioiij^li  lie  is  ii 
fact  a  claiiuaiit ;  and  if  he  is  called  uj)()ii  in  one  cliaract(;r,  h 
cannot  a|)j)ear  in  another (.v).  WIkhc,  however,  after  the  nil 
nisi  had  been  obtained,  the  defendant  became  bankrupt,  hi 
assignees  were  admitted  as  j)arties  to  the  nile(^). 

I'he  court  will  not,  on  the  healing  of  the  motion,  if  ther 
be  any  doubt,  try  the  respective  merits  of  the  claimants,  bu 
they  A\ill  direct  an  issue  to  try  them,  or  else  an  action  agains 
the  sheiitf(?<).  In  the  feigned  issue  it  seems  that  the  claiman 
should,  in  general,  be  the  plaintiff",  and  the  execution-credito 
the  defendant  («).  Or,  instead  of  directing  an  issue  or  actior 
the  court  may  discharge  the  rule,  in  whicli  case  the  sheriff"  i 
entitled  to  a  reasonable  time  to  return  the  writ  before  an  a1 
tachment  can  issue  (y),  or  with  the  consent  of  the  plainti 
and  the  l)arty  making  the  claim,  the  court  will  dispose  of  th 
merits  of  their  claims,  and  determine  the  same  in  a  summar 
way  (2:).  Where  the  court  directed  a  feigned  issue  or  actior 
they  will  order  the  proceedings  against  the  sheriff"  to  be  staye 
until  the  trial  of  the  feigned  issue  or  action ;  and  in  the  mean 
time  give  such  directions  respecting  the  sale  of  the  goods  an- 
application  of  the  proceeds,  or  value  thereof,  as  shall  appea 
to  be  just(«). 

As  to  the  mode  of  making  up  and  proceeding  on  the  issue 
see  Vol.  I.  644,  &c. 

If  the  adverse  claimant  does  not,  upon  the  sheriff's  rule 
appear  and  support  his  claim,  the  court  w^ill  bar  it  as  agains 
the  sheriff,  saving,  nevertheless,  his  right  against  the  executioi 
creditor  (^),  And  if  the  execution-creditor  does  not  upon  sue] 
rule  appear,  the  court  will  bar  his  claim  (c)  in  respect  of  th 
matters  brought  in  question  by  the  rules,  and  the  rule  will  be 
not  that  the  execution-creditor  shall  l)e  barred  of  his  demam 
generally,  but  that  the  sheriff  shall  withdraw  from  possession 
and  that  the  execution-creditor  take  no  proceedings  agains 
him  in  respect  of  the  goods  claimed  (c).  Or  if  the  sherij 
have  sold,  the  court  will  direct  him  to  pay  over  the  produc 
of  the  sale  to  the  claimant.  Where  neither  the  claimant  no 
the  creditor  appeared,  the  court  directed  the  sheriff  to  sell  s 
much  as  would  satisfy  his  poundage  and  expenses,  and  t 
abandon  the  rest(<^).  If  an  execution-creditor  abandon  hi 
process  against  certain  goods  seized  under  aji.fa.  in  favour  c 
the  claimant,  the  sheriff  may  still  shew,  in  an  action  agains 
him,  that  the  goods  v^ere  the  defendant's  property  (e). 

The  costs  are  in  the  discretion  of  the  court  (/).  Where  n 
great  blame  appears  to  attach  either  to  the  execution-credi 
tor,  the  claimant,  or  the  sheriff,  each  party  will  have  to  ] 
his  own  costs  attending  the  application  (^), 


(s)  Oarke  v.  Lord,  2  Dowl.  55. 

(t)  Kirk  V.  Clarke,  4  Dowl.  363. 

(m)  Allen  V.  Gibbons,  2  Dowl.  292: 
Bramridge  V.  Adshead,  Id.  59:  Badcock  v. 
Beauchamp,  8  Bing.  86 ;  1  Moo.  &  So.  158, 
S.  C;  Slowman  v.  Back,  3  B.  &  Ad.  103. 

(.1)  Bramridice  v.  Adshead,  2  Dowl.  59. 

(.y)  Rev  V.  Sheriff  of  Hertfordshire,  5 
Dowl.  144;  2  H.  &  W.  122,  S.  C. 

{z}  Ford\.  Baynton,  1  Dowl.  357:  Cur- 
lewis  v.  Pocock,  5  Dowl.  381. 

(a)  Tidd,  New  Pract.  58U. 


(6)  See  Boivlder  v.  Smith,  1  Dowl.  41J 
Perkins  v.  Burton,  3  Tyr.  51 ;  2  Dow 
108:   Twogood  v.  Morgan,  3  Tyr.  52  a. 

(c)  Doble  V.  Cummins,  7  Ad.  &  El.  50 
2  Nev.  &  P.  75,  S.  C.  :  Ford  v.  Dillon,  5 1 
&  Ad.  885;  2  Nev.  &  M.  662,  S.  C:  bi 
see  Donniger  v.  Him  man,  2  Dowl.  424 

id)  Ereleigh  v.  Salisbury,  3  Bing.  N.  < 
298;  5  Dowl.  369,  S.  C. 

(e\  Bavnton  v.  Harvey,  3  Dowl.  344. 

(/)  .Sect.  6.  ,     _; 

[g)  Morland    v.  Chitty,   1    Dowl.   5» 
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If  the  court  discharge  the  sheriff's  rule,    they  frequently   Chap.  xi. 
order  him  to  pay  the  costs  (A);  and  they  will  invariably  do      Sect.  2. 


so,  if  the  sheriff  did  not,  before  making  the  application,  make  Costs,  when 
some  inquiries  into  the  nature  of  the  adverse  claim  («).  Where  theStled^. 
the  landlord  has  a  claim  for  rent,  and  gives  notice  in  proper 
time,  the  sheriff  ought  to  pay  him,  otherwise  the  court  will 
make  the  sheriff  pay  the  costs  of  appearing  (X^).  And  where 
the  court  had  ordered  the  sheriff  to  pay  the  rent  upon  the 
landlord's  giving  security,  and  also  to  pay  his  costs,  it  was 
holden,  that  the  sheriff  was  liable  to  pay  the  expense  of  the 
security  (^). 

Where  an  adverse  claim  is  set  up  to  goods  seized  by  the  Costs  between 
sheriff  under  an  execution,  and  the  latter  applies  for  relief  ^nd  Credifor 
under  the  act,  and  the  adverse  claimant  does  not  appear  to 
support  his  claim,  the  court  will  make  him  pay  the  judgment- 
creditor  his  costs  of  appearing  on  the  sheriff's  rule  (to);  and 
the  Court  of  Exchequer,  and  perhaps  the  Court  of  Queen's 
Bench,  will  also  make  him  pay  the  sheriff's  costs  of  the 
rule(w)  ;  but  if  the  rule  does  not  pray  for  costs,  the  order  upon 
the  claimant  in  such  case  to  pay  the  costs  is  only  conditional, 
unless  he  shew  cause  within  four  days(o).  On  the  other 
hand,  if  in  such  a  case  the  adverse  claimant  does  appear  on 
the  sheriff's  rule,  and  the  judgment-creditor  does  not,  the  court 
will  not,  according  to  some  cases,  order  the  latter  to  j)ay  the 
adverse  claimant's  costs ;  for  the  judgment-creditor  is  not  bound 
to  appear  when  there  are  no  goods  liable  to  his  execuion  (jt>). 
If  the  claimant  refuses  to  try  the  issue  directed  to  be  tried 
between  him  and  the  execution-creditor,  and  abandons  his 
claim,  he  will  be  liable  to  pay  the  latter's  costs  down  to  the 
time  of  the  claim  being  abandoned,  and  of  applying  to  take 
out  of  court  the  money  paid  in  by  the  sheriff  (5^);  also  the 
costs  of  the  sheriff  from  the  time  of  directing  the  issue  (r). 
And  so  if  he  neglect  to  pay  money  into  court  in  pursuance  of 
an  order  for  that  purpose,  and  this,  perhaps,  without  a  previous 
application  having  been  made  to  him  (5).  The  court  may 
adjudicate  as  to  the  costs  of  appearing  to  the  sheriff's  rule, 
and  of  an  issue  directed  to  be  tried  under  it,  although  the 
trial  of  it  has  taken  place  (^).  But  generally,  where  the  issue 
has  been  tried,  the  unsuccessful  party  is  liable,  as  of  course, 
for  the  costs  (w).  And  where  an  issue  was  directed  between 
the  claimant  and  execution-creditor,  the  costs  of  which  were 
to  abide  the  order  of  the  court,  and  the  claimant,  though  he 
claimed  the  whole  of  the  goods  seized,  yet  proved  his  right  to 
part  only;  it  was  held,  that  he  was  entitled  to  the  general 

Clarke  v.  Lord,  2  Dowl.  55:  Oram  v.  Shel-  Shuttleworth  v.  Clarke,  4  Dowl.  561. 

don,  3  Dowl,  640  ;     1  Scott,  697,  S.  C--  (p)  See  Glazier  v,  Cooke,  5  Nev.  &  M. 

Dixon  V.  Ensell,  2  Dowl.  621.  680  :   sed  vide  Brt/ant  v.  Ikey,   1   Dov/1. 

(h)  See  Anderson  v.  Colloway,  1  C.  &  M.  428 :  Beswick  v.  Thomas,  5  Dowl.  458. 

182 ;    1  Dowl.  636,  S.  C. .-    Re  Sheriff  of  {q)   Wills  v.  Hopkins,  3  Dowl.  346. 

Ojfordshire,  6  Dowl.  136-  (>•)  Scales  v.  Sargeson,  4  Dowl.  231. 

(i)  Bishop  V.  Hinrman,  2  Dowl.  166,  (s)  Scales  v.  Sargeson,  3  Dowl.  707;   4 

(k)  Clarke  v.  Lord,  2  Dowl,  55.  Dowl.  321. 

(/)  CtoAre  V. />o»'d,  2  Dowl,  227.  (t)  Seaward  v,  Williams,  1  Dowl.  528: 

(m)    Bowdler  v.   Smith,    1   Dowl,  417:  and  see  Levy  v.  Champneys,  4  Ad,  &  El. 

Pa-kins  v.    Burton,   2  Id.    108 :    Tomlin-  365. 

ton  V.  Dotie,  1  H.  &  W.  123.  (m)  Bowen  v.  Bramridge,  2  Dowl.  213: 

(n)  Philby  v.  Ikey,  2  Dowl.  222:  and  Armitage  v.  Foster,  1  H.  &  W.  208:  and 

see  Lewis  v.  Eicke,  Id.  338:    aliter  in  C.  see  Mattheivs   v.  Sims,    4     Dowl,    234; 

P,  Oram  or  Thompson  v.  Sheldon,  3  Dowl.  where   it  was  directed  at  chambers   by 

640.  1  Scott,  697,  S  C.  consent. 

(0}  Perkins  v.  Burton,  2   Dowl.    108: 


1010  Interpleader. 

Book  iv.    coflts  of  the  issuc  as  if  he  liad  heen  j)laintiff  in  trover,  and  also 

^^^"^  '•      to  the  costs  of  the  original  and  Hnl)S(;(|uent  ap])lications  to  the 

court(  r).     Before  iiiukijij^  any  iijtpheation  to  the  court  for  these 

costs,  it  seems  they  should  first  ))e  deuianded  of  the  opposite 

f)arty,  otlierwise  the  costs  of  tlie  application  would  not  he  al- 
owed,  if  it  were  resisted  only  on  the  ground  of  such  costs(^). 
But  the  successful  ])arty  is  entitled  to  the  costs  of  a  rule  for 
taking?  the  money  out  of  court,  or  for  having  the  property  in 
dispute  delivered  to  him  hy  the  stakeholder,  though  he  has 
not  applied  for  the  consent  of  the  other  party  (j/).  The  affi- 
davit in  support  of  an  application  to  the  court  for  costs,  where 
the  claimant  relinquishes  his  claim,  must  be  entitled  in  the 
names  of  the  parties  in  the  original  cause  (0).  The  application 
by  a  successful  party  for  costs  may  be  made  before  judgment 
actually  signed ;  but  the  i*ule  must  be  drawn  up  on  condition 
of  its  being  signed  («). 
What  Pound-  The  court  will  not,  in  general,  allow  the  sheriff  his  costs, 
^F  I"''  !^"??f^  the  act  being  passed  for  his  relief,  and  his  claim  to  poundage 
entitled  to.  depending  on  the  legality  of  the  seizure ;  consequently  the 
court  will,  in  general,  order  him  to  pay  the  proceeds  of  the 
goods  seized  into  court,  without  allowing  him  to  deduct  such 
poundage (i).  His  right  to  poundage  will  then  depend  upon 
the  event  of  the  issue (c).  And  the  court  will  not  allow  the 
sheriff  his  costs  incurred  by  keeping  possession  in  consequence 
of  a  party  (before  1  V.  c.  45,  giving  a  judge  at  chambers  juris- 
diction in  this  case)  refusing  to  consent  to  a  judge  at  chambers 
making  an  order  in  the  case,  no  authority  for  that  purpose  being 
given  by  the  act  (t? ).  And  if,  after  an  order  for  an  issue  has  been 
made,  the  parties  come  to  an  arrangement,  the  sheriff  will  not 
be  entitled  to  costs,  unless  the  conduct  of  the  parties  be  vexa- 
tious (e).  But  where,  upon  a  rule  obtained  by  the  sheriff, 
neither  the  execution-creditor  nor  the  claimant  appeared  after 
service  of  the  rule,  the  court  ordered  so  much  of  the  goods  to 
be  sold  as  would  satisfy  the  sheriff's  poundage  and  expenses, 
and  the  rest  to  be  abandoned  (/).  Where  the  adverse  claim- 
ant or  execution-creditor,  after  a  rule  absolute  is  made  on  the 
first  application,  appears  and  opens  the  rule,  the  court  will 
grant  the  sheriff  his  costs  of  his  second  appearance  (^).  And 
the  court  will  allow  the  sheriff  such  expenses  as  he  may  incur 
as  agent  of  the  parties  after  his  application  (A).  And  the 
court  will  allow  the  sheriff  the  expenses  of  a  sale  effected 
under  the  authority  of  the  court,  for  the  benefit  of  all  parties, 
though  it  appears  on  the  trial  of  the  issue  that  the  sale  was 
wrongful  («*).  Also  where  a  claimant  abandons  his  claim  after 
an  application  under  the  Interpleader  Act,  and  after  an  issue 

{V)  Staleiy  v.  Bedwell,  2  Per.  &  D.  309.  1  H.  &  W.  208:    West  v.   Rotherfiam,  2 

(X)  Botven  v.  BramHdge,  2  Dowl,  213:  Bing.  N.  C.  527;  2  Scott,  802;  1  Hodges, 

see  Scales  v.  Sargeson,  3  Dowl.  707.  461,  .S,  C:  Staley  v.  Bedwell,  2  Per.  &  D. 

(y)  Meredith    v,  Rogers,  7  Dowl.  596:  309,  per  Littledale,  J. 

Barnes  \.  Bank  of  England,  7  Dowl.  319.  («)  Barker  v.  Dines,  1  Dowl.  169,  per 

(Z)  Elliott  V.  Spai-row,  1  H.  &  W.  370.  Parke,  J. 

[a)  Bland  v.  Delano,  6  Dowl.  293.  (d)  Clarke  v.  Chettvode,  4  DowL  635. 

(6)  Bawdier    v.    Smith,    1    Dowl.    417:  (e)  Cor  v.  Fenn,  7  Dowl.  50. 

Barker  v.  Dynes,    Id.    169  :     Bryant    v,  (/)  Eveleigh  v.  Salsbury,  3  Bing.  N.  C. 

Ikey,  Id.  428:  Field  v.  Cope,  Id.  567;  2  C.  298;  5  Dowl.  369,  5.  C. 

&  J.  567;  2  C.  &  M.  480,  S.  C. .-    Oram  or  (g)  Bryant  v.  Ikey,  1  Dowl.  428. 

Thompson    v.   Sheldon,  3  Dowl.    640  ;    1  {h)  Dabbs  v.  Hitm/hries,  3  Dowl.  .377; 

bcott,  697,  S.  C;    and  see  T7ie  King  v.  1  Hodges  4 ;  1  Bing.  N.  C.  412;  1  Scott, 

Cooke,  1  M'Clel.  &  Y.  198:    Beswick  v.  325,  S.  C. 


Thomas,  5  Dowl.  458:  Armitage  v.  Foster,        (i)  Brown  v.  Delano,  6  Dowl.  293. 
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directed  by  the  court,  the  sheriff  is  entitled  to  his  costs  from  ^"^p-  ^^- 
the  time  of  directing  the  issue,  and  of  the  application  for  those 
costs (^).  So  where  an  execution-creditor  appeared  under  the 
Interpleader  Act,  and  consented  with  the  claimant  that  the 
sheriff  should  sell  the  goods,  and  that  their  produce  should 
abide  the  event  of  an  issue  to  be  tried,  but  subsequently  aban- 
doned his  claim,  the  court  compelled  him  to  pay  the  sheriff 
the  costs  of  selling  the  goods  (^)  ;  where  there  had  been  great 
delay,  however,  on  the  part  of  the  sheriff,  in  applying  to  the 
court,  in  consequence  of  negotiations  between  the  parties,  and 
the  execution-creditor  afterwards  abandoned  his  claim,  the 
court  ordered  each  party  to  pay  his  own  costs  (m). 

Entering  Proceedings,  Execution,  S^cJ]  The  practical  direc-  Entering  Pro- 
Hons,  {ante,  1008),  as  to  the  mode  of  entering  the  proceedings  on  Execution, 
record,  and  taxing  costs,  and  suing  out  execution  on  a  rule  ob-  &c. 
Gained  under  the  above  enactment,  on  behalf  of  the  sheriff,  S^c, 
mil  be  here  applicable. 

The  court  has  no  power,  under  the  act,  to  order  rules  made 
ander  it  to  be  entered  up,  otherwise  than  as  appointed  in  the 
seventh  section,  viz.  according  to  their  true  date(w). 

It  may  here  be  added,  that,  where  the  sheriff  has  been  Compelling 
lUowed  to  withdraw  from  possession  under  the  Interpleader  ento^^^  '^^ 
^Lct,  he  cannot,  after  he  is  out  of  office,  be  compelled  to  re- 
mter,  whatever  be  the  upshot  of  the  question  between  the 
parties (o).  Also  even  where  the  sheriff's  rule  is  discharged. 
Lie  is  entitled  to  a  reasonable  time  after  the  rule  is  disposed  of 
tor  making  his  return,  and  therefore  an  attachment  issued 
iigainst  him  on  the  day  on  which  the  rule  was  discharged,  has 
)een  held  irregular (p). 

[k)  Scales  v.  Sargeson,  4  Dowl.  231.  (w)    Lambirth  v.  Barrington,   4  Dowl. 

(I)  Dabbs  V.  Humphries,  1  Scott,  325  ;   1  126:  2   Bing.   N.   C.  149  ;    2  Scott,  263, 

lodges,  4 ;  1   Bing.  N.  C.  412;  3  Dowl.  S.  C-    see  Dickenson  v.  Eyre,   7   Dowl. 

r7,  S.  C;  and  see  Underden   v.  Burgess,  721:  ante,  10()3. 

Dowl.  104  :  Armitage  v.  Foster,  1  H.  &  (o)  Wilton  v.  Chambers,  3  Dowl.  12. 

'.  208.  (ij)  Rex  V.   Sheriff  of  Hertfordshire,  5 

{m)  Dixon  v.  Ensell,  2  Dowl.  621  :  and  Dowl.  144. 
e  Tidd,  New  Pract.  581. 
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CHAPTER  XII. 

Boor  iv.  SECURITY   FOR  COSTS. 

Part  i. 

In  what  CasS.  In  wJiat  Cases.~\  IF  the  plaintiff,  whether  suing  in  an  indi 
vidual  or  in  a  representative («)  capacity,  and  whether  for  hi 
Where  Plain-  owii  benefit  or  that  of  another(6),  reside  abroad  (c),  or  even  ii 
^'br"^^'^^^  Ireland  (6?),  or  Scotland  (e),  the  court  or  a  judge,  upon  appli 
cation,  will  stay  the  proceedings  until  he  give  security  fo 
costs,  and  this  although  the  defendant  has  no  defence  on  th 
merits (/).  So,  where  a  plaintiff  in  error  resides  out  of  th 
jurisdiction  of  the  court,  he  may  be  in  like  manner  compellc' 
to  find  security  for  costs ;  and,  in  default  thereof,  the  defendan 
in  error  will  be  allowed  to  proceed  on  his  judgment,  not  with 
standing  the  writ  of  error  (.^).  Where  there  are  several  plain 
tiffs,  however,  if  any  one  of  them  reside  in  this  country,  th 
court  will  not,  in  general,  compel  this  security  to  be  given  (A' 
It  has  been  held  to  be  no  answer  to  this  application  to  say,  ths 
the  plaintiff  is  in  this  country,  and  was  so  when  the  actio 
was  commenced,  unless  the  affidavit  go  on  to  state  expressl 
that  he  resides,  and  intends  to  continue  to  reside,  in  th; 
country  («).  Nor  is  it  any  answer  to  say  that  the  plaintiff: 
in  the  possession  of  money  or  Exchequer  bills  in  this  country 
and  this  notwithstanding  the  \  &;  2i  Vict.  c.  110  (k).  Bi 
where  the  plaintiff  is  out  of  the  kingdom,  on  a  mere  ten 
porary  absence,  especially  if  a  seaman,  or  a  foreigner  servin 
onboard  an  English  vessel (Z),  or  on  board  a  foreign  vess< 
constantly  sailing  to  and  from  this  country  (w),  he  will  not  l 
compelled  to  give  this  security  for  costs  (w),  unless,  as 
seems,  where  the  absence  commenced  before  commencing  il 

(a)  Chevalier  V.  Finnis,  1  B.  &  B.  277;  3  ford  Railway  Co.  v.  Frazer,  4  Bing.  394) 
Moore,  602,  S.  C. .-  Chamberlain  v.  Cham-  {i)  Oliva  v.  Johnson,  5  B.  &  Aid.  908; 
berlain,  1  Dowl.  366.  D.  &  R.  560,  S.  C.  .•  Naylar  v.  Joseph, 

(b)  Youde  v.  Ymtde,  3  Ad.  &  El,  311.         Moore,  522:  Anm.,  2  Chit.  Rep.  152:  a 
\c)  Pray  v.  Edie,  1  T.  R.  267:    Lloyd  v.    see  Gurney  v.  Key,  3  Dowl.  559:  but  I 

navies,  1  Tyr.  533;  1  Price,  N.  R.  11,  S.  C.  Dun-all  v.  Matthesm,  8  Taunt.  711:  < 

(d)  Fitzgerald  v.    Whitmwe,    1    T.    R.  ragno  v.  Hassan,  6  Taunt.  26. 

362 :    Limerick   and   Watei-ford   Railway  {k)  Edinburgh  and  Leith  Railway  Ok 

Company  v.  Eraser,  1  Moo.  &  P.  23 ;  4  Datt^wn,  7  Dowl.  573. 

Bing.  394,  S.  C. :  Lewis  v.  Ovens,  5  B.  &  {1}  Henshenv.  Garves,  2  H.  Bl.  383. 

Aid.  265:  Maloney  v.  Smith,  M'Clel.  &  Y.  (m)  Nelson  v.  Ogle,  2  Taunt.  253. 

213.  (n)  Ford    v.  Boucher,    1    Hodges,  I 

ie)    Baxter  v.  Morgan,  6  Taunt.  379;  There  the  plahitiff  was  a  mariner,  a 

and  see   Id.    20:    Naylor   v.  Joseph,   10  abroad  on  a  voyage,  his  family  being  k 

Moore,  522.  in  this  country  in  lodgings.    Tmdal,  C.J 

(/)  Edinburgh  and  Leith  Railway  Co.  v.  said,  that  he  could  not  accede  to  the  j 

Dawson,  7  Dowl.  573.  neral  rule  laid  down  in  WeNs  v.  BartM, 

(g)  Lewis  V,  Ovens,  5  B.  &  Aid.  265.  Dowl.  160.     And  see  Kaslen  v.  PlmOt 

(h)  On-  V.  Bowles,  1  Hodges,  23,  C  P.:  Moo.  &  P.  30:   Nelson  v.  Ogle,  2  TaiB 

M'Connell  V.  Johnston,  I  East,  A31:  Anon.,  253:    Henshen  v.  Carves,   2  H.   BL  38 

7  Taunt.  307:    Anon.,  2  C.  &  J.  88 ;    1  Jacobs  v.  Stevenson,  1  B.  &  P.  96:   Anm 

Dowl.  300,  S.  C. :  Doe  Bawden  v.  Roe,  1  2  Chit.  152  :  Cole  v.  Beale,  7  Moore,  81 

Hodges,    315,     But  an    Irish    Company  Taylor  v.  Eraser,  2  Dowl.  622 :  Bowfc 

have  been  compelled  to  give  security  for  v.  Scott,  2  Dowl.  622:  Frodsham  v.  .MjyoKe' 
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costs,  though  many  of  the  members  re-    4  Dowl.  280. 
sided  in  England.    (Limerick  and  Water' 
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action  (o)  ;  but  the  absence  must  be  temporary  (jo).  Nor  will  Chap.  xn. 
the  court  require  this  security  to  be  given  upon  the  ground  of 
the  plaintiff  being  about  to  leave  the  country  (§').  Nor  will 
they  require  it  from  a  plaintiff  merely  because  he  is  a  fo- 
reigner, unless  he  also  reside  abroad(r).  Nor  will  they  require 
it  on  the  ground  of  his  absence  abroad,  when  such  absence  is  not 
voluntary ;  as  in  the  case  of  naval  and  military  officers,  and 
other  persons  engaged  abroad  in  the  public  service.  There- 
fore they  would  not  require  it  where  the  plaintiff  was  a  com- 
missioner of  the  Ionian  Islands,  filling  his  office  out  of  this 
country  (5);  nor  where  the  plaintiff  was  an  English  officer 
serving  in  South  America (^)  ;  nor  where  he  held  the  offices  of 
port-captain  and  harbour-master  in  the  island  of  Barbadoes(w). 
And,  in  such  cases,  it  need  not  ap|)ear  on  the  face  of  the  plain- 
tiff's affidavit  that  he  is  an  Englishman  (^«). 

In  one  case,  the  Court  of  Common  Pleas  stayed  the  pro-  where  De- 
ceedings  in  replevin,  until  the  defendant  (who  resided  out  of  sides^a]3/oa(i. 
the  jurisdiction  of  the  court)  found  security  for  costs («). 
But,  in  other  actions,  the  defendant  will  not  be  compelled  to 
give  such  security;  and  where  both  plaintiff  and  defendant 
were  residing  abroad,  the  court  compelled  the  plaintiff  to  give 
security,  but  would  not  compel  the  defendant  (j/). 

In    general  a  peer  (2^),    or  a    foreign    ambassador,   or    his  in  Actions  by 
servant,  will  not  be  compelled  to  give  security  for  costs  (a) ;  ^^ors^i^gsi 
although  ambassadors  and  their  suites,  by  a  fiction  of  the  jus  &c. 
gentium,  are   considered   as  still  resident  in   the  state  from 
which  they  have  been   sent,  and  are   not  amenable  to  pro- 
cess in  the  country  in  which  they  actually  reside.     In  two  re- 
cent cases,  the  Court   of  Queen's   Bench   compelled  foreign 
potentates  to  give  such  security,  in  causes  arising  out  of  com- 
mercial transactions  {b). 

The  fact  of  the  plaintiff's  being  an  infant,  will  of  itself  Jj^A^Jf  "^  ^y 
afford  no  ground  for  compelling  him  to  give  security  for  Lunatics, 
costs,  and  this  though  his prockein  amp  be  insolvent(c).  But 
in  a  case  where  an  infant  sued  by  guardian,  who  was  sworn  to 
be  insolvent,  the  Court  of  Common  Pleas  required  the  latter 
to  give  such  security,  or  that  his  appointment  should  be  re- 
voked (<^).  Lunacy  of  the  plaintiff  is  no  ground  for  requiring 
security  for  costs  (e). 

In  ejectment,  if  the  lessor  of  the  plaintiff  be  an  infant,  the  in  Ejectment. 

(0)  Wells  V.  Barton,  2  Dowl.  160 :  Foss  pel  the  defendant  in  replevin  to  give  se- 

V.  Wagner,  Id.  499:  but  see  Ford  v.Bou-  curity  for  costs,  on  the  ground  of  his 

tiher,  I  Hodg.  58.  poverty. 

(p)  See  Foss   v.  Wagnei-,   2  Dowl.  499.  (y)  Baxter  v.  Morgan,  6  Taunt.  379. 

Anabsenceof  eighteen  months  would  not,  (s)    Ferrars  {Elarl)  v.   Robins,  2  Dowl. 

Toerhaps,  be  temporary.    (See  Id.:  and  see  636:  and  see  Lord  Nugent  v.  Harcou7-t,  2 

Wells  V.  Barton,  Id.  160 :   Tai/lor  v.  Fraser,  Dowl.  578  :    but  see  Lord  Aldborough  v. 

Id.  622:  Gurnet/ -v.  Key,  3  lA.  559).  Burton,    9   Leg.    Obs.    I7I,    26th    July, 

(q)  Willis  V.  Garbutt,  1  Y.  &  J.  511.  1834,  before  the  Master  of  the  Rolls, 

(/•)  Durrell  v.  Mattheson,  8  Taunt.  711:  («)   Duke  de  Montellano  v.  Christin,  5 

I'iragno  v.  Hassan,  6  Id.  20:    see,  how-  M.  &  Sel.  503. 

A'er,  Oliva  v.  Johnson,  ante,  1012,  n.  [k).  (b)  The  Emperor  of  Brazil  v.  Robinson, 

(a)  LordNugentv.  Harcourt, 2  Dow\.  578.  5  Dowl.  522;  1  Nev.  &  P.  8I7.  S.  C;  Otho, 

it)    O'Lawlor  v.   Macdonald,  3  Moore,  Kingof  Greece,  v.  Wi-ight,  6  Dowl.  12. 

7;  8  Taunt.  736,  S.  C.  (c)    Anon.,   1    Marsh,   4:    Yarwo)-th  v. 

(n)  Everingx.  Chiffenden,  7  Dowl.  536.  Mitchel,  2D.  &  R.  423:  and  see  Anon.,  2 

{x)  Selbi/v.  Crutchley,  1  B.  &  B.  505;  4  Chit.  359. 

loore,  280.  S.  C.     In  Hiskett  v.  Biddle,  1  (d)  Mann  v.  Berthen,  4  Moo.  &  P.  215. 

lodges,   119;    3  Dowl.  634,    S.    C,   the  (e)  Steel  v.  Allan,  2  B.&l  P.  437. 

ourt  of  Common  Pleas  refused  to  com- 
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Hook  iv.     coiirt  OF  u  jiidffe,  \\\nm  ai)])lication,  will  8tny  the  proceedings 
^^^'^T  '•       until  security  be^^ivcn  for  c()sts(/7),  or  his  miardian  undertake 
for  the  j>a\ineiit  of  tlu'iii  (/t),orsonio  real  and  resjxmsiMe  j)er.'S()n 
he  named  as  j)laintifl"(?').     So,  if  the  lessoi- of  th((  pjaintilf  reside 
ahroad(/),  or  die  })endin^^  the  action  (/),  tlie  court  or  a  judge 
will  stay  the  ])roceedingH  in  like  manner,  until  Huch  Hecurity 
he  given.     But  where  a  similar  a])plication  was  made,  u])on 
the  ground  of  the  lessor  of  the  plaintitt"  liaving  ])rivilege  of 
parliament,  it  was  refused  (w).     The  defendant  may  also,  if 
necessary,  either  hy  motion  or  summons,  compel  the  i)lain- 
tiff 's  attorney  to  disclose  the  place  of  residence  of  the  lessor  of 
the  plaintiff ;  or  if  the  attorney  refuse  to  do  so,  the  proceed- 
ings will  he  stayed  until  security  he  given  for  costs  (w).     No 
application,   however,   for  this   purpose  will  he   entertiiined 
after  verdict  (o).     Also,  if  the  nominal  plaintiff  in  the  eject- 
ment be  made  plaintiff  in  the  action  for  mesne  profits,  the 
court  or  a  judge  will  stay  the  proceedings  in  this  latter  action 
until  security  be  given  for  costs  (jo). 
In  Actions  by      The  court  or  a  judge  will  not  require  the  plaintiff  to  give 
Bankrupt  or    security  for  costs,  merely  because  he  is  insolvent,  even  in  a 
"*"  ^^"  •       qy^i  fQ^jf2,  action  ((7),  or  where  he  has  assigned  the  debt(r),  unless 
where  he  has  actually  taken  the  benefit  of  the  Insolvent  Act 
after  action  brought,  and  the  assignee  has   not  disclaimed  the 
action  (5),  or  where   the  action  is  clearly   for  the  benefit  of 
his  assignees (^).     And  where,   in    an  action  ex  delicto  by  a 
pauper  plaintiff',  it  appeared  that  he  had  obtained  his  discharge 
under  the  I  &^  2   V.  c.  110,  after  action  brought,  the  court 
refused  to  compel  security  for  costs (m).     And,  indeed,  where 
the  plaintiff  is  a  pauper  the  court  will  not,  it  seems,  entertain 
the  motion  unless  he   has  previously  been    dispaupered  («?). 
Also,  on  the  same  grounds,  the  court  or  a  judge  will  not  re- 
quire an  uncertificated  bankrupt  to  give  such  security  (a;), 
unless  such  action  be  brought   for   the   benefit  of  the   assig- 
nees(y),  or  unless  where  the  plaintiff  becomes  bankrupt  after 
action  brought,  and  the  defendant  is  entitled  to  judgment  as  in 
case  of  a  nonsuit,  or  the  like(0).     And  in  an  action  ex  con- 

(fi-)  Anffn.,  1  Wils.  130:    Throgmorton  d.  where  no  assignee  had  been  appointed. 

Miller  v.  Smith,  2  Str.  932.  (t)  Heaford  v.  M'Night,  4  D.  &  R.  81; 

(h)  Anon.,  Cowp.  128.  2  B.  &  C.  579,  S.  C:   and  see  Clapivorthy 

(i)  Noke  V,  Wyndham,  2  Str.  69.    See  a  v.  Collier,  2  C.  &  J.  631 :    Doyle  v.  Ander- 

form,  Chit.  Forms,  376.  son,  2  Dowl.  596. 

(k)   Denn  Lucas   v.    Fulfwd,    2  Burr.  (u)  Andrews  v.  Marris,  7  Dowl. 'J12. 

1177.    Aliter,  if  there  be  several  lessors,  {v^  Mylett  v.  Hawkins,  5  Dowl.  647. 

and  all  are  not  abroad  (ante,  1012).  (x)  M'Connell  \.  Johnston,  1  East,  431: 

il)  ThrustoutA.  Turner  \.Grey,  2  Str.  Cohen  v.  Be«,  Tidd,  9th  ed.  468:  Minchin 

1056.  V,  Hart,  1  Chit.  Rep.  215:   M'Cullock  v. 

(m)  Preston  v.  Lingden,  1  Str.  479;  8  Robinson,   2  New    Rep.    352  :    Anon.,   2 

Mod.  20,  S.  C.  Taunt.  61 :  Snow  v.  Townsend,  6  Id.  123: 

In)  Short  v.  King,  1  Str.  681:    Vol.  I.  Clapworthy  v.  Collier,  2  C.  &  J.  631. 

57  (i/)  yf^ebb  V.  Ward,  7  T.  R.  296:  Mason 

(0)  Ante,  993:  Vol.  I.  52.  v.  Polhill,  2  Dowl.  61:  1  C.  &  M.  620;  3 

(p)  Pike  V.  Corbin,  Say.  78-  Tyr.  595,   S.  C.     In  Reynolds  v.  Holden, 

[q]  Goldin^  v.  Barlow,  Cowp.  24 :   Field  Q.  B.  ;   Bail   Court,  M.  T.   1837-     CWe- 

V.  Carron,  2^H.  Bl    27:    Gregory  v.  Elgin,  ridge,  J.,  refused  to  compel  the  assignees 

2  C.  &  M.  336 ;  4  Tyr.  235;  2  Dowl.  259,  to  give  security  for  costs  where  the  de- 

S.  C. ;   in  which  case  the  plaintiff  had  fendant  had  not  applied  to  them  before 

brought  nearly  100  actions  against  pub-  the  motion,  to  know  whether  or  not  they 

licans  for  penalties  under  the  25  Geo,  2,  intended  to  continue  the  action  or  repu- 

c.  16.  diate  it.     (1  Jurist,  945). 

(/•)   Morgan   v.  Evans,  7  Moore,  344:  (2)  Taylm- \.  Montague,  2  M.  iiVf- 315: 
Day  V,  Smith,  1  Dowl.  460.  see  Doyle  v.Ande)-son,  2  Dowl.  596:  Beck- 
ys) Doyle   V.    Anderson,    2  Dowl.   596,  ham  v.  Knight,  6  Dowl.  227. 
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tractu,  where  the  plaintiff  became  bankrupt,  and  obtained  his    Chap.  xir. 

certificate,  after  action  brought,  and  after  issue  joined,  where  ' 

the  assignees  had  not  interfered,  nor  intended  to  interfere,  and 

M^here  the  defendant  neglected  to  plead  the  bankruptcy,  puis 

dar.  cont.,  as  he  might  have  done,  the  court  refused  to  compel 

the  plaintiff  to  give  security  for  costs  (c^).     And  it  seems  that 

it  will  not  be  required  in  an  action  brought  by  the  bankrupt 

to   try  the    validit}^   of  the    commission,   even  though  he  be 

abroad  (d).     Where  a  defendant  obtains  security  for  costs  on 

the  ground  of  the  plaintiff's  bankruptcy,  and  that  the  action 

is  for  the  benefit  of  his  assignees,  he  must  undertake  not  to 

plead  the  bankruptcy  (c). 

If  a  plaintiff  be  convicted  of  felony,  and  under  sentence  of  in  Actions  by 
transportation,  the  court  will  stay  the  proceedings  until  he  Melons,  &c. 
give  security  for  costs  (c?).     And  where,  after  arresting  the 
defendant,  the  plaintiff  absconded  to  avoid  a  charge  of  bigamy, 
the  court  required  him  to  give  this  security  (e). 

Where  another  person  is,  in  fact,  proceeding  with  an  action  in  Actions  for 

in  the  name  of  the  party  on  the  record,  and  that  party  is  ^^^fga^^d'hy 

insolvent,  the  court  will,  by  staying  the  proceedings,  compel  third  Parties. 

him,  for  whose  benefit  the  action  is  proceeding,  to  come  in 

and  give  security  for  costs (/).     And  the  same  if  the  action  be 

brought  at  the  instigation  of  a  third  party  to  try  a  right  in 

which  such  third  party  is  interested  (^).      Instances   of  this 

have  already  been  given  in  the  case  of  bankrupt  and  insolvent 

plaintiffs  (5M/)r«).     In  another  instance,  where    trespass    was 

brought  against  parish  officers   for  a  distress  for  poor's  rates, 

the  court  stayed  proceedings  in  the  cause  until  security  for 

[costs  was  given  by  the  landlord  of  the  plaintiff,  who  was  also 

his  attorney,  and  who  had  instigated  him  to  refuse  payment  of 

the  rates  (A).     But  in  a  late  case  a  soinewhat  similar  motion 

was  refused  ;  it  not  being  clearly  made  out  by  the  affidavits 

that  the  action  was  the  action  of  the  third  party,  and  not  that 

of  the  plaintiff  Oii  the  record  («).     And  although  where  all  a 

debtor's  property  has  been  assigned  to  trustees  for  the  benefit 

of  his , '"'•editors,  the  court  might  compel  the  trustees  to  find  se- 

urityvxor  costs  in  any  action  brought  by  them  in  the  debtor's 

name  ;  yet  if  merely  part  of  his  property  be  assigned,  they 

kvill  not  require  such  security  (^*).     And  the  Court  of  Common 

Pleas  refused  to  require  security  for  costs  from  the  plaintiff 

n  a  case  where  it  was  sworn  that  he  was  insolvent,  and  that 

-he  action  was  brought  in  his  name  for  the  benefit  of  J.  S., 

vho   was  alone  beneficially  interested  in  the  result (^).      It 

inay  be  here  added,  that,  except  in  ejectment  or  where  he  is 

[n  officer  of  the  court,  the  only  mode  of  compelling  a  stranger 

jo  the  record  to  i3ay  costs  is  by  an  application  to  the  court  to 

(a)  Beckham  v.  Knight,  6  Dowl.  227;  4  (/)  Per   Colerids;e,   J.,    ia  Andrews  v. 

ling.  N,  C.  74,  S.  C.  Morris,  7  Dowl.  712. 

[(b)  M'Cullock  V,  Robinson,  2N. R.  352:  {g)  See  jer  Tindal,  C.  J.,  m  Hearsey  v. 

ie  Kennett  v.  Duff,  2  Smith,  523  :  Roper  Pechell,  7  Dowl.  437  :   and  see  Tenant  v, 

Phillii  s,  3  M.  &  R.  84.  Brown,  5  B.  &  C.  208. 

(c)  Manlei;  v.  Mayne,  3  M.  &  R.  381 :  (h)  Tenant  v.  Brown,  5  B.  &  C.  208. 

lid  see  Minchin  v.  Hart,  1  Chit.  Rep.  {i)  Hearsey  v.   Pechell,  7  Dowl.  437;  5 

;5.  Ring.  N.  C.  466. 

1(d)  Harvey  v.  Jacob,  1  B.  &  AM.  159-  li)  Day  v.  Smith,  I  Dowl.  460. 

,(e)  Rogers  v.  Bangor,  4  Dowl.  411:  but  [k)  Morgan  v.  Evans,  7  Moore,  344. 

ii;  Lloyd  V.  Davis,  1  Tyr.  533. 
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Book  iv. 
Part  i. 


Where  Name 
ofthirai'arty 
iisetl  without 
Consent 


In  other 
Cages. 


Fresh  Secu- 
rity. 


How  nnd  at 
what  Time 
obtained,  &c. 


Stay  proceedings  until  security  for  costs  Ijc  given  ;  for  the 
court  will  not,  except  in  those  cases,  order  a  stranger  to  the 
record  to  pay  the  costs  of  an  action,  although  he  he  suhstan- 
tially  a  i)arty  to  it(^). 

Where  a  cestui  que  trust  hrings  an  .action  in  the  name  of 
his  trustee,  or  a  wife  in  the  name  of  her  hushand,  or  where 
one  joint  tenant  or  joint  contractor  uses  the  other's  name  in 
bringing  a  joint  action,  the  court  would  probably,  upon  ap- 
plication of  the  trustee,  or  other  joint  tenant  or  jomt  con- 
tractor, stay  the  proceedings  in  the  action,  until  the  party 
bringing  it  should  indemnify  such  trustee,  &c.,  as  to  costs,  in 
case  of  a  nonsuit  or  verdict  against  him  («*). 

Where  the  defendant  has  possessed  himself  of  all  the  plain- 
tiff's property,  so  as  to  divest  him  of  all  power  to  give  security 
for  costs,  the  court  will  not  require  it(w). 

If,  after  the  security  is  given,  one  or  both  of  the  sureties 
become  bankrupt  or  insolvent,  that  will  afford  no  ground  for 
the  opposite  party  insisting  on  fresh  security  (o). 

How  and  at  what  Time  obtained,  S^c.~\  The  defendant  had 
better  apply  to  the  plaintijfs  attorney  or  agent  for  security  for 
costs;  and  if  it  be  refused,  he  may  give  two  days'  notice  of  the 
motion  (p),  and  move  the  court  accordingly  on  a  proper  ajida- 
mt{q).  Where  the  rule  is  intended  to  operate  as  a  stay  of 
proceedings  a  previous  demand  of  security  is  necessary  ;  and 
in  a  late  case,  where  three  days'  notice  were  given  to  the 
plaintiff's  attorney  of  a  motion  to  stay  proceedings  until  se- 
curity for  costs  was  given,  it  was  held  that  such  notice  was 
not  equivalent  to  a  demand  and  refusal,  and  the  rule  was 
refused  (r).  If  it  be  not  intended,  however,  that  the  rule 
should  be  a  stay  of  proceedings,  but  merely  a  rule  upon  the 
plaintiff  requiring  him  to  give  security  for  costs,  a  previous 
application  to  the  plaintiff's  attorney  will  be  unnecessary  ^5), 
as  also  the  notice  of  motion.  But  if  the  previous  application 
be  not  made,  the  costs  of  the  rule  will  not  be  allowed  to  the 
defendant  (^)  ;  and,  according  to  a  recent  case,  he  may  have 
to  pay  the  plaintiff's  costs  of  the  motion  (w)  ;  therefore,  in  all 
cases,  it  is  best  to  make  it.  It  has  been  held  that  the  security 
must  be  given  for  retrospective,  as  well  as  prospective  costs  (a;) ; 
but  in  a  later  case  Patteson,  J.,  denied  this(j/).  As  the  former 
case,  however,  was  not  cited,  the  point  must  be  considered 
doubtful.  The  defendant  may  also,  instead  of  applying  to  the 
court,  obtain  a  judge'' s  order  for  the  security  for  costs,  on  taking 
out  a  summons  for  that  purpose. 


(I)  Hayward  v.  Gifford,  6  Dowl.  699. 

(m)  Ante,  996. 

(n.)  M'Cullock  V.  Robinson,  2  New  Rep. 
352:  and  see  Roper  v.  Phillips,  3  M.  &  R. 
84. 

(o)  Jones  V.  Jacobs,  2  Dowl.  61. 

(p)  See  the  forms.  Chit.  Forms,  502. 

\q)  Hancock  v.  Smith,  2  Chit.  Rep.  150: 
Tidd,  9th  ed.  .537.  See  form  of  affidavit, 
Chit.  Forms,  592;  and  of  rule  nisi  there- 
on, Id.  593. 

(r)  Huntley  v,  Bulwer,  6  Dowl.  633. 

(s)  Fountain  v.  Steele,  5  Dowl.  331: 
Bailie  v.  De  Bernales,  I  B.  &  Aid.  331: 
Hancock  v.  Smith,  2  Chit.  Rep,  150:  Jones 


V.  Jones,  1  Dowl.  313;  2  C.  &  J.  207,  S-  C.- 
see  Bass  v.  Clive,  3  M.  &  Sel.  283,  cont. 
From  the  case  of  Otho,  King  of  Greece,  v. 
Wright,  (6  Dowl.  12),  it  would  seem  that, 
if  the  defendant  does  not  require  a  stay  of 
proceedings,  it  is  incumbent  on  the  plain- 
tiff to  shew  that  the  defendant  has  not  ap- 
plied to  the  former  for  security  previoui 
to  obtaining  the  rule. 

(t)  Rohrs  V.  Sessions,  2  Dowl.  7IO. 

(m)  Fletcher  v.  Lew,  5  Nev.  &  M.  351;  9 
Ad.  &  El  551,  S.  C. 

(z)  Harvey  v.  Jacob,  1  B.  &  Aid.  159. 

(y)  Oxenden  v.  Cknvper,  4  DowL  574. 
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By  a  general  rule  of  all  the  courts  of  H,  T.,  2  W.  4,  r.  98,    chap.  xn. 
'*  An  application  to  compel  the  plaintiff  to  give  security  for  when  applied 
josts  must,  in  ordinary  cases,  be  made  before  issue  joined  "(^r):  for. 
that  is,  unless  the  delay  can  satisfactorily  be  accounted  for ; 
is,  if  the  defendant  did  not  before  then  know  the  fact  of  the 
plaintiff's  absence  abroad(a),  or  the  like.    And  in  all  cases  the 
iefendant  must  make  his  application  promptly,  after  he  knows 
Df  the  plaintiff^s  being   abroad  (6),  and  before  he  takes  any 
subsequent  step  in  the  cause ;  and  he  cannot  in  general  move 
ifter  plea  pleaded,  unless  he  states    in  his  affidavit  that  he 
was  not  apprized  of  the  plaintiff's  being  abroad  at  the  time  he 
pleaded  (c).     He  may,  however,  so  move,  though  he  has  ob- 
tained an  order  for  time  to  plead  (<:?);  and  especially  if  the 
plaintiff  h^ve  been  guilty  of  laches  in  declaring  (e) ;  and  the 
iefendant  may  so  move,  if  he  applies  promptly,  after  the  de- 
livery of  a  materially  amended  declaration,  although  he  has 
pleaded  to  the  original  declaration  (/).     And  he  may  move 
jven  after  an  agreement,  before  issue  joined,  to  take  short  no- 
tice of  trial  generally,  and  not  for  a  specific  day  (g)  :  but  not, 
it  seems,  if  he  have  agreed  to  take  short  notice  of  trial  for 
1  particular  day  (7* ).     Previously  to  the  1  c^- 2  V.  c.  110,  (the 
ict  for  abolishing  arrest  on  mesne  process),  the  defendant  could 
aot  so  move  until  after  bail  had  been  put  in  (^)  and  justi- 
fied (k),  unless  the  defendant  were  in  custody  ;  i)i  which  case, 
f  the  plaintiff  did  not  give  security  for  costs  within  a  rea- 
lonable  time  after  being  ruled  to  do  so,  the  court,  upon  ap- 
jlication,  would  have  discharged  the  defendant  upon  entering 
t  common  appearance  (Z).     But  now,  as  all  actions  are  com- 
nenced  by  writ  of  summons,  it  would  seem  that  the  applica- 
lion  may,  in  all  cases,  be  made  at  any  time  after  appearance, 
hough  the  defendant  be  arrested  and  bail  not  put  in.     Also, 
f  there  were  two  or  more  defendants,  and  one  of  them  put  in 
ail,  he  might  have  required  the  plaintiff  to  give  security  for 
osts,  without  putting  in  bail  for  the  others  (m).    And,  while 
roceedings  on  the  bail-bond  were  pending,  the  court  would 
ot  require  the  plaintiff  to  give  security  for  costs,  although 
ail  had  been  perfected  since  the  assignment  of  the  bond  (n). 
According  to  a  recent  decision  in  the  Exchequer,  the  affi-  Affidavit  for. 
avit  in  support  of  the  application  need  not,  it  seems,  state 
1  what  stage  the  proceedings  are :  if  the  application  be  too 

(a)  See  Ozenden  v.  Cowper,    4    Dowl.  notwithstanding  defendant  has  proceeded 

4:  Edinburgh  and  Leith  Railway  Com-  in  the  cause  after  he  knew  the  plaintiff  re- 

iny  V.Dawson,  7  Dowl.  573:  Young  v.  sided  abroad. 

ishtvcrth,  8  Ad.  &  El.  479,  n.    See  the  (rf)  Wilson  v,  Minchin,  2  C.  &  J.  87;  2 

rmer  practice,  Tidd's  New  Pract.  2b'9:  Tyr.  166;  1  Dowl.  299,  S.C.:  Gurney  v. 

'alters  v,  Frythall,  5  East,  338:  Adams  v.  Key,  3  Dowl.  559. 

■oivn,  1  Dowl.  273;  2  C.  &  J.  207,  S.  C. .-  (e)  Fry  v.  Wills,  3  Dowl.  6. 

men  V.  Flaw,  1  Moo.  &  P.  30.  {f)  Otfio,  King  of  Greece,  v.  Wright,  6 

(a)  Duncan  v.  Stint,  5  B.  &  Aid.  702;  1  Dowl.  12. 

&  R.  348,  S.  C:  Dax's  Pract.  141.  {g)  Edinburgh  and  Leith  Railway  Com- 

(b)  Anon.,  2  (;hit.  Rep.  151 :  see  Young  pany  v.  Dawson,  7  Dowl.  573. 
Rishworth,  8  Ad.  &  Kl.  479,  n.  (h)  Montellano  v.  Garcias,  1  Bing.  67. 
(t)  Duncan  V.  Stint,  5  B.  &  Aid.  702;  1  per  Patteson  J.:     Edinburgh    atid   Leith 

&  R.  348,  S.  C. :  Brown  v.  Wright,  1  Railway    Company  v.  Dawson,  7    Dowl. 

)wl.  95:  Wainwrightv.  Bland,  iC^yi.  573. 

R.  740;    1  Gale,  333;  1  T.  &   G.  37,  (i)  De  la  Preuve  v.  Due  de  Biron,  4  T. 

C:  see  Fletcher  v.  Leut,  5  Nev.  &  M.  R.  697:  Anon.,  2  Chit.  Rep.  152. 

n;  3  Ad.  &  El.  551;    1   H.   &  W.  430,  (k)  MS.,  M.  1814. 

C.    From  which  latter  case  it  will  be  (I)  MS.,  T.  1820. 

in  that  the  courts  exercise  a  discretion-  (m)  Carr  v.  Shaw,  6  T.  R.  496. 

power  to  require  security  for  costs,  (n)  Bonne/or  v.  Russell,  5  Dowl.  555, 
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Security  for  Coats. 


n<K)K    IV. 
I'AUT    I. 

Time  for 
giving. 

Amount  and 

late,  it  is  for  the  plaintiff  to  sliew  it  in  the  affidavit,  in  shew- 
iiij^  cause  (o);  l)ut  this  seems  (^ueHtionahlc  (/>).  When  the 
affidavit  j)r()ceeds  upon  the  information  and  belief  of  the  de- 
ponent, it  sliould  sliew  from  what  source  his  information  is 
derived,  and  upon  wliat  his])eliefis  founded  {q). 

The  court  will  not  a})point  any  fixed  time  within  which  the 
security  for  costs  shall  l)e  given  l)y  the  plaintiff  (r). 

The  amount  and  sufficiency  of  the  security  is  to  be  decided 
Sufficiency  of.  -^^  ^^^  ^^-  ^j^^  masters.  It  is  no  ground  for  increasing  the 
amount  of  security  fixed  by  the  master,  that  the  anticipat(!(l 
amount  of  costs  will  exceed  that  sum  (5).  Where  the  assig- 
nee of  a  debt  brought  an  action  in  the  name  of  the  assignor, 
who  was  resident  abroad,  it  was  considered  that  the  assignee's 
written  undertaking  for  securing  the  costs  was  not  suffi- 
cient {t). 

As  to  the  time  for  pleading  after  the  security  is  given,  and 
when  judgment  may  be  signed  for  want  of  a  plea,  see  ante^  Vol. 
I.  156. 


Time  for 
Pleading 
after. 


Discharge  of 

Security. 


Discharge  of  Security.']  Where  a  plaintiff  has  been  com- 
pelled to  give  security  for  costs  on  account  of  his  residence 
abroad,  the  court  will  not  order  the  bond  to  be  cancelled  on 
an  affidavit  that  he  has  returned  to  England,  and  is  resident 
there  {u). 


(0)  Jones  V.  Jones,  10  Law  Joum,  77- 
(;;)  See  Luzaletti  v,  Powell,  1  Marsh. 
376. 
iq)  Bagley's  Praet.  23?. 


()•)  Bnmghton  v.  Jerenny,  1  H.  &  W.  323w 
\s)   Kent  V.  Poole,  7  Dowl.  .572. 
(t)   Youde  V.  Youde.  3  Ad.  &  El.  31K 
(m)  Badnall  v.  Haley,  1  DowK  19. 


\\ 


1019 


CHAPTER  XIII. 

OYER  OF  DEEDS,    &C. 


Chap.  xiii. 


What  and  in  what  Cases.~\  IN  all  cases  where  a  deed,  &c.,  what  and  in 
is  pleaded  with  a  profert,  either  by  the  plaintiff  or  defend-  ^ 
ant,  the  other  party  may  have  oyer  of  it,  (provided  the  profert 
have  been   necessary)  (a),  and  may  then  set  it  forth  in  his 
plea,  if  he  will.     Unless  there  have  been  a  profert,  however, 
oyer  cannot  be  prayed;  and  therefore,  if  a  deed  be  pleaded 
without />ro/er^,  the    other  party  should  demur  specially  for 
the  want  of  it,  particularly  if  it  be  essential  to  his  plea,  &c., 
that  the  deed  should  be  set  forth.     In  debt  on  bond  condi- 
tioned to  perform  covenants  in    an  indenture,  the  defendant 
cannot  crave  oyer  of  the  indenture,  the  bond  alone  in  such  a 
case  being  pleaded    with  a  profert;  but  he  must  himself  set 
forth  the  indenture  with  a  profert,  if  it  be  necessary  to  his 
plea,  and  the  plaintiff  may  have  oyer  of  it  (^).     Oyer  is  ge- 
nerally craved,  where  it  is  essentially  necessary  that  the  deed, 
i&c,  pleaded  should  be  set  forth,  before  the  party  craving  oyer 
can  plead.     So,  if  any  part  of  a  deed  which  ought  to  be  stated, 
be  omitted  in  a  declaration,  &c.,  or  if  the  deed  be  erroneously 
stated,  the  other  party  should  set  forth  the  deed  upon  oyer, 
and  demur(c).     It  is  usually  craved  of  bonds  and  other  spe- 
cialties; sometimes  of  letters  of  administration  ((i);  and  it  has 
3een  allowed  of  policies  of  insurance  (e).     It  cannot,  however, 
be  craved  of  a  deed  operating  under  the  Statute  of  Uses(/), 
nor  of  private  acts  of  parliament  (^),  nor  of  letters  patent  or 
)ther  records  (Ji).     If  a  record  of  the  same  court,  however, 
36  pleaded,  we  have  seen  {ante,  669)  that  the  opposite  party 
nay  demand  a  note  in  writing  of  the  term  and  number  of  the 
•oil  on  which  such  matter  of  record  is  entered  or  filed.     It 
jannot  be  craved  of  mesne  process  («) ;  nor  can  it  be  craved  of 
unoriginal  writ  {k). 
It  may  be  observed  that  the  term  "  oyer  "  does  not  import  Oyer  does  not 
•spection  of  the  deed ;  consequently,  in  cases  where  the  party  i"ciude  in- 

desirous  of  such  inspection,  he  must  take  out  a  summons, 
r  apply  to  the  court  for  that  purpose,  as  mentioned  post,  1023. 
n  one  case  in  debt  on  bond  with  a  profert,  the  court  refused 
make  a  rule  on  the  plaintiff  to  allow  an  inspection  of  it, 
[n  the  ground  that  defendant  suspected  it  to  be  forged  (/); 
ut  they  granted  it  in  another  {m). 

J  (a)  Morns's  case,  2  Salk,  497;  Steph.  (/)  Denman  v.  Bull,  9  Moore,  593;  3 

11.  69:  but  see  Cook  v.  Remington,  6  Mod.  Bing.  499,  S.  C;  see  R.  v.  Jones,   1  Jones 

1(7.    It  seems  that  the  demand  of  oyer  is  Rep.  Exch.  Ir.  635. 

•kind  of  plea.     (Anon.,  3  Salk.  119).  (g)  Jeffery  v.  White,  2  Doug.  477. 

\(h)  1  Saund.  8:  Cook   v.  Remington,  2  (h)  Rex  v.  Amery,  1  T.  R.  149. 

Ulk.  498;  6  Mod.  237,  S.  C;  2  Saund.  [i)  Anon.,  Tidd,  126. 

I'5,  n.  (1) ;  409,  n.  (2).  (k)  R.  T.,  19  G.  3:  Boatsv.  Edwards,  1 

l(c-)  Hutt.  .33:  Stibbs  v.   Clough,   1   Str.  Doug.  227. 

|7;  1  Saund.  317,  n.  (2) ;  2  Id.  366  a.  [l]  Chetwind  v.  Mamell,  1  B.  &  P.  271 : 

|(d)  Gerrard  v.  Early,  2  Wils.  413.  and  see  post,  1024. 

1(e)  Boissier  v.  London  Assurance  Com-  (m)  Anan.,  cited  8  Moore,  .588. 
ny,  Hardw.  243. 

Il3 


and  how  dc 
mandable 
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Hook  iv.        The  party  craving  oyer  is  not  ))oiin(l  to  plead  without  it  in 
Taht  I.      citses  wliere  it  is  properly  demandable  (o) ;  and  this  though 
Defendant        the  deed  he  h)st  (o). 

notiM)iindto  j^-  j^  ],^,  craved  where  it  is  not  deniandiil)U',  the  other  i)arty 
jilcad  without  ,,11  1      x-  n-,  1     •         •      1      *         "^ 

It.  iiiay  treat  the  demand  01  oyer  as  a  iiuinty,  and  sign  judgment ; 

Demand  of,     hut  if,  instead  of  doing  so,  he  grant  the  oyer,  the  party  who 
mandable/'*^    craved  it  may  consider  and  treat  tiie  whole  instrument  as  part 
of  the  other's  plea  (/>). 

At  what  Time  At  what  Time  and  how  Demandahle.']  Before  the  introduc- 
tion of  the  new  practice,  since  the  Uniformity  of  Process  Act, 
oyer  coukl  not  be  demanded  after  the  term  in  or  of  which 
the  deed,  &c.,  vv^as  pleaded  (q),  but  it  is  conceived  that  this 
rule  is  now  inapplicable.  Oyer  cannot  be  demanded  after  a 
plea  in  abatement  (r).  It  must  be  also  demanded  before  the 
time  for  pleading,  or  the  time  limited  by  a  judge's  order  for 
pleading,  has  expired  {s) ;  or  if  made  afterwards,  it  may  be 
treated  as  a  nullity  {t).  Where,  however,  the  defendant  after 
demand  and  refusal  of  oyer  pleaded,  in  order  to  prevent  judg- 
ment from  being  signed,  it  was  held  to  be  no  waiver  of  right 
to  oyer(M).  And,  under  circumstances,  the  court  have  granted 
oyer,  though  sought  for  after  the  usual  time  allowed  for  it ; 
and  on  an  amendment  it  is  frequently  ordered  that  the  de- 
fendant may  have  oyer  of  the  deed  or  probate,  &c. 

Oyer,  though  upon  the  pleadings  it  seems,  and  is  supposed 
to  be,  granted  by  the  court,  is  in  fact  demanded  and  granted 
by  the  attornies(^).  The  demand  is  m^de  h^  a  note  in  writ^ 
ing{p). 

When  granted  When  granted,  and  Time  for  Phading  after r\  The  plaintiff 
pieadiliff^  ^"^  ^^  ^*^^  bound  to  grant  oyer  within  any  limited  time  after  it  has 
after.  been  demanded  (5).     But  it  is  generally  his  interest  to  grant  it 

without  delay ;  for  the  defendant,  we  have  seen,  (  Vol.  I.  155), 
is  entitled  to  as  many  pleading  days  after  the  oyer  has  been 
given,  as  he  had,  yet  unexpired,  at  the  time  of  demanding  it. 
But  if  the  plaintiff  demand  oyer(«),  the  defendant  must  grant 
it  within  two  days  exclusive  of  that  on  which  it  is  demanded; 
Sunday  not  being  reckoned  if  it  be  the  last  of  the  tw^o  {h\ 
otherwise  the  plaintiff  may  sign  judgment  as  for  want  of  a 
plea(c).  The  plaintiff  has  the  same  time  to  reply  after  oyei 
has  been  given,  as  he  had  at  the  time  of  the  demand  (c?). 

How  granted.      How  granted.~\  The  demand  of  oyer,  in  the  days  of  oral 

(o)  Sorsby  v.  Sparrow,   2  Str.   1186;    1  Fevers,  Barnes,  268:  Farrance  v.  Brig^fiaH ' 

Wils.  16,  S.  C. :  Daley  V.  Mahon,   6  Dowl.  Id.  241:   Barber  v.   Satchwell,    Id.'  32(1 

395;  4  Bing.  N.  C.  335,  S.  C-  see  Arch-  Hai-tley  v,  Varley,  Id.  329;  Tidd,  9th  ed 

bishop  of  Cante^-bury  v.  Tubb,  3  Bing,  N.  586;  Sellon,  288. 
C.  789;  5  Dow).  629,  S.  C.  (t)  Barber  \.  Satchwell,  Barnes,  326:  anc 

(p)  Jejfeiy  v.  White,  2  Doug.  476:  Long-  see  Sparkes  v.  Simpson,  2  B.  &  P.  379. 
avil  V.  Hundred  of  Meworth,  6  Mod.  27:         (m)  Goodricke  v.  Turley,  A  Dowl.  431. 
Cook   (Lady)    v.   Remington,    Id.    237;    1         (x)  Anon.,  3  Sa\k.  119:  Longavil  v.  Thi 


Saund.  317,  n.  (2) :  see  3  T,  R.  153,  n.  Hundred  of  Isleworth,  6  Mod.  28;  2  Salk 

((.')   Roberts  v.   Arthur,   2   Salk.   497:  5  498,  S.  C. 

Com.  Dig.  132, 133;  5  Co,  74,  b:  Mayor  of  (y)  See  form  of  demand.  Chit.  Fomni 

London  v.    Gmrey,   2  Lev.  142:    Rex   v.  .594.                                                               j 

Amery,  1  T.  R.  149:  Doct.  PI.  272:  22  H.  (s)   Webber  v.  Austin,  8  T.  R.  356.      j 

6,  c.  30.  (a)  See  form  of  demand,  Chit.  Formi 

{r)  Longavil  v.  Hundred  of  Isleworth,  6  594.                                                               ; 

Mod.  28;  2  Salk.  498,  S.  C.  {b)  Page  v.  Divine,  2  T.  R.  40. 

(s)  Rex  V.  Amei-y,  1  T.  R,  150:  Gerrard  (c)  Anon.,  6  Mod,  122.                            ! 

V.  Early,  2  Wils,  413:  Duka  of  Leeds  v.  (d)  R.  T.,  5  &  6  G,  2. 


M\  1 


Ult;l 


Oyer  of  Deeds,  ^c.  1021 

j)leadmg,  was  complied  with  by  reading  the  instrument  aloud   chap.  xm. 

in  open  court.     The  demand  is  now  complied  with  by  exhibit- 

ing,  and,  if  required,  (as  is  usually  the  case),  hy  making  out  a  "^®°"^- 
copy  of  the  instrument^  (including  tne  names  of  the  witnesses  by 
whom  it  was  attested  (e)  ),  and  delivering  it  to  the  opposite 
<ittorne^{f),  who  must  pay  for  it  at  the  rate  of  4c?.  per  sheet  (^). 
Where  the  plaintiff  is  an  executor,  and  oyer  is  craved  of  the 
letters  testamentary,  of  which  profert  is  made,  the  will,  as 
well  as  the  letters  testamentary,  must  be  set  out  (A). 

If  the  deed,  &c.,  be  in  the  hands  of  a  third  person,  the  When  in 
court,  upon  application,  will  by  rule  oblige  him  to  give  oyer  p^^y  °^^*^''''^ 
of  it,  and  produce  it  if  necessary  («');  but  they  will  not  dis- 
pense with  the  oyer  by  substituting  a  copy  of  the  original  or 
otherwise  (^). 

Refusal  of  Oyer.']  To  refuse  oyer  when  it  ought  to  be  granted  Refusal  of 
is  error  (/).  In  order  to  bring  error,  the  party  insisting  upon  ^'^^^' 
oyer  must  enter  his  prayer  upon  record;  and  this  being  in  the 
nature  of  a  plea,  the  other  party  may  either  counterplead,  or 
demur  to  it,  and  the  court  will  thereupon  give  judgment  (m); 
upon  which  judgment  the  writ  of  error  may  be  brought.  Error, 
however,  does  not  lie  for  granting  oyer  where  it  is  not  de- 
mandable(*^).  It  may  be  added  that  the  court  cannot  dis- 
pense with  or  modify  the  right  to  oyer(o). 

Proceedings  after  Oyer.']  After  oyer  is  granted,  it  is  optional  Proceedings 
with  the  party  whether  he  set  it  forth  in  his  plea  or  not{p).  ^  ^^'^^y^^- 
If,  however,  he  undertake  to  set  it  forth,  and  do  not  set  forth 
the  whole  deed,  or  if  he  mis-recite  it,  the  plaintiff  may  either 
sign  judgment  as  for  want  of  a  plea(5'),  or  he  may  pray  that 
the  deed  be  enrolled,  and  thereupon  have  it  truly  enrolled,  and 
demur  (r).  But  this  must  be  understood  as  extending  to  cases 
only  where  the  whole  of  the  deed  relates  to  the  matter  of 
action ;  for  if  it  contain  other  matters  besides  those  which  are 
to  be  performed  by  the  party  craving  oyer,  it  seems  to  be  un- 
necessary to  set  out  the  irrelevant  matter, — it  is  sufficient  for 
lim  to  set  out  verbatim  the  whole  of  the  matters  which  relate 

0  him  (5);  otherwise,  in  some  cases,  the  record  might  run  to  an 
mmoderate  length (^). 

If  the  declaration  do  not  set  out  the  deed  accurately,  and  When  Defsn- 
le  defendant  intend  taking  advantage  of  it  on  account  of  a  seTout'the'^ 
variance,  he  should  plead  non  est  factum,  without  setting  out  Deed  or  not, 

(e)  Longmwe  v.   Rogers,  Willes,   288:  (m)  Mayor  of  London  v.  Gorrey,  2  Lev. 

nd  see  Cook  v.  Reminqton,  6  Mod.  .237;  142:  Longavil  v.  Hundred  of  Isleworth,  2 

Salk.  498,  S.  C.          '  Salk.  498;  2  Ld.  Raym.  969,  S.  C. 

(/)  Page  V.  Divine,  2  T.  R.  40.  (n)  1  Saund.  9  b;  2  Id.  46  b. 

{g)  R.  T.,  5  &  6  G.  2.  (0)  Archbishop  of  Canterbury  v.  Tubb,  3 

(h)  Daley  v.   Mahon,  6  Dowl.  395;   4  Bing.  N.  C.  789;  5  Dowl.  527,  S.  C. 

ling.  N.  C.  235;  5  Scott,  606,  S.  C.  (p)  Weavers'  Company  v.  Forrest,  2  Str. 

(t)  White  \.  Earl  of  Montgomery,  2  Str.  1241. 

198;  1  Sellon,  262,     If  the  deed  be  in  the  (q)  Wallace  v.  Duchess  of  Cumberland,  4 

ossession  of  a  court,  as  in  the  case  of  an  T.  R.  370:  Cole  v.  Hulme,  3  M.  &  R. 

dministration  bond,  the  course  may  be  86,  n. 

1  apply  for  a  mandamus  to  compel  the  (r)  Com.  Dig.,  Pleader,  P.  1.    And  see 
reduction.     (See  3  Bing.  N.  C,  789).  Wallace  v.  Duchess  of  Cumberland ,  4  T.  R. 

(A)  Archbishop  of  Canterbury  v.  Tubb,  3  370,  n. 

ing.  N.  C.  789;  5  Dowl.  627.  S.  C.  is)  Wallace  v.  Duchess  of  Cumberland,  4 

h)  Longvill  V.  Hundred  of  Thistleworth ,  T.  R.  370;  1  Saund.  317,  n.  (2). 

Mod.  128:   Soresby  v.  Sparrow,  2  Str.  (t)  1  Saund.  317,  n.  (2);  and  see  1  Saund. 

1 ;  1  VVils.  16,  S.  C.  9,  52:  Cook  v.  Remington, 6  Mod.  237. 
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Oyer  of  Deeds,  ^'C. 


Book  iv. 
Part  i. 


When  Party 
who  grants 
Oyer  may  set 
out  the  Deed. 


the  deed  on  oyer,  or  the  variance  would  not  he  availa])le  on 
such  a  j)h'a  after  wetting  out  the  deedf?^).  liut  if  the  (k-ed,  a.s 
set  out,  do  not  support  the  ])reacli  assigned,  then  the  mode  of 
taking  advantage  of  the  defect  is  l)y  craving  oyer  of,  and 
setting  out  the  (k'ed,  and  demurring  (x). 

By  li.  11.^  2  W.  4,  r.  44,  "If  a  defendant,  after  craving 
oyer  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the 
plaintiff  on  making  up  the  issue  or  demurrer-])ook  may,  if  he 
think  lit,  insert  it  for  him ;  but  the  costs  of  such  insertion 
shall  he  in  the  discretion  of  the  taxing-officer*' (j/).  If  the 
plaintiff  craving  oyer  of  a  deed,  &c.,  do  not  afterwards  set  it 
forth  in  his  replication  &c.,  the  defendant,  in  his  rejoinder, 
&c.,  may  (if  he  wish  to  have  it  set  forth)  pray  that  the  deed 
be  enrolled,  and  then  set  it  forth,  or  at  least  such  parts  of  it  as 
relate  to  the  matters  in  dispute  (^). 


(m)  Waugh  V.  Russell,  5  Taunt.  707;  1 
Marsh.  214,  S.  C;  and  see  Wilson  v. 
Woodfries,  6  M  oo.  &  Sc.  341 :  Snell  v.  Snell, 
4  B.  &  C.  741 ;  7  D.  &  R.  249,  S.  C.  .•  Ross 
V.  Parker,  2  D.  &  R.  662;  1  B.  &  C.  358, 
S.C. 

{x)  Anon.,  3  Salk.  119:  Longavil  v. 
Hundred  of  Isletvortfi,  6  Mod.  27:  Jeffery 
V.  White,  Doug.  476. 


(y)  Such  was  formerly  the  practice  of 
the  Common  Pleas  (Barnes,  327);  but  the 
practice  of  the  Queen's  Bench  was  differ- 
ent, in  which  court  the  defendant  might 
either  set  forth  the  oyer  in  his  plea  or 
not,  at  his  election.  (TAe  Weavers'  Com- 
pany V.  Forrest,  2  Str,  1241:  Symmonds  v. 
Parmenter,  1  Wiis.  97;  Tidd,  9th  ed.  589). 

(2)  Com.  Dig.,  Pleader,  P.  1. 
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CHAPTER  XIV. 

INSPECTION  AND  COPIES,  &C.,  OF  INSTRUMENTS. 

Chap.  xjv. 

WHERE  a  plaintiff  declares  upon  a  written  instrument  in  what  Cases 
not  under  seal,  or  where  the  action  is  founded  upon  such  an  JnstTuments^ 
instrument  (a),  the  defendant  may,  in  general,  have  a  copy  of  will  be  grant- 
it,  by  taking  out  a  summons  before  a  judge  at  chambers,  who  ^^J^  Defen- 
will  thereupon  make  an  order  that  a  copy  of  the  instrument 
in  question  be  forthwith  delivered  to  the  defendant  or  his  attor- 
ney, and  that  all  proceedings  in  the  action  be  stayed  in  the  mean- 
time (^).     This  is  analogous  to  oyer  of  deeds  &c.  («?i?e,1019). 
Also,  in  policy  causes,  a  judge  at  chambers  will  make  an  order 
for  the  assured  to  produce  to  the  underwriters,  upon  affidavit, 
all  papers  in  his  possession  relative  to  the  matters  at  issue (c). 
And  in  an  action  for  general  average  the  defendant  is  entitled 
to  inspect  the  statement  of  the  general  average,  but  not  the 
document  from  which  it  is  drawn  up(c?).      In  other  cases,  the 
plaintiff  has  been  even  ordered  to  produce  his  books  at  the 
itrial(e)  ;  and  Lord  Mansfield  is  said  to  have  laid  it  down  as  a 
irule,  that,  whenever  a  defendant  would  be  entitled  to  a  dis- 
J30very,  he  should  have  it  here,  without  going  into  equity  (/) . 
jrhe  court  or  a  judge,  however,  will  not  at  present  interfere  to 
Ihis  extent  (^),  unless,  perhaps,  in  insurance  causes,  as  above 
;nentioned,   or   there  be  some   good   reasons  why  inspection 
fhould  not  be  granted ;  and  therefore,  in  an  action  to  try  the 
jitle  to  land,  the  court  refused  a  rule  to  compel  the  plaintiffs, 
j>r  his  landlord,  to  permit  the  defendant  to  inspect  or  take  a 
opy  of  one  of  the  landlord's  title  deeds  to  the  estate  (Ji),     But 
it"  it  appear  that  a  discovery  is  necessary  to  the  defence,  they 
Y\\\  give  the  defendant  a  further  time  to  plead,  to  enable  him 
ii  the  meantime  to  obtain  the  discovery  by  a  bill  in  equity  («). 
jVhere  only  one  part  of  an  instrument  exists,  a  party  has  no 
light  to  an  inspection  and  copy,  unless  the  person  who  has  it 
1  his  hands  holds  it  for  the  benefit  of  both,  or  can  be  con- 
dered  as  a  trustee  for  the  party  seeking  the  copy(^).     The 
)urt  have  refused  to  compel  the  plaintiff^  to  give,  or  allow 
?fendant  to  take,  a  copy  of  an  agreement,  to  enable  him  to 
iead  in  abatement,  that  the  agreement  was  signed  jointly  by 

(a)  Charnock  v.  Lumley,  5  Scott,  438.  {g)  See  Whitter  v.  Cazalet,  2  T.  R.  683. 

[bj  Tidd,  589,    591:    Imp.   B.   R.   286:  Hildijard  v.  Smith,  I  Bing.  A51 ;  8  Moore, 

irelfallv.  Webster,  7  Moore,  559;  1  Bing.  586,  S.  C-  Threlfall  v.  Webster,  7  Moore, 

l,S.  C;  Bloggy.  Kent,  6  Bing.  614;  4  559;    1    Bing.    161,    S.   C-    RatcUffe  v. 

)0.  &  P.  433,  S.  C. :  Suister  v.  Coell,  1  Sid.  Bleashy,  3  Bing.  148 ;  10  Moore,  523,  S.  C.  .- 

!:  Whittaker  v.  Izod,  2  Taunt.  114.  The  Cocks  v.  Nash,  9  Bing.  723;  3  Moo.  &  Sc. 

irt  will  not  always  stay  the  proceedings.  164,  S.  C. 

larnock  v,  Lumley,  5  Scott,  438).  (h)  Pickering  v.  Noyes,  1  B.  &  C.  262; 

c)  Goldsmidt  v.  Maryatt,  1  Camp.  562:  2  D.  &  R.  386,  S.  C-  and  see  Hildyard  v. 
G.  2,  c.  37,  s.  6.  Smith,  1  Bhig.  451 ;  8  Moore,  586,  S.  C, 

d)  Tunzell  v.  Allen,  7  Dowl.  496.  (?)  Whitter  v.  Cazalet,  2  T.  R.  683. 

e)  Goater  v.  Nunneley,  2  Str.  1130:  but  (k)  Per  Vaughan,  B.,  Neale  v.  Swind,  2 
:  Whitter  V.  Cazelet,  2  T.  R.  683.  C.  &  J.  279:  see  Readv.  Coleman,  2  Dowl. 

/)  Tidd,  9th  ed.  591.  354:  Smith  v.  Winter,  6  Dowl.  309. 


1024  Inspection,  ^c,  of  Instruments. 

Book  IV.  liimsclf  Jiiul  otluTs  (/).  In  an  action  for  freij^ht  and  dcmur- 
^^^"^  '•  ra|,^o  l»y  Hhij)<)wners  against  tlic  cliartcrer,  the  Court  of  Com- 
mon Picas  would  not  j^^rant  tlie  latter  an  ins})ection  of"  the  log- 
])Ook  ke])t  duriufi;  the  voyage,  the  defendant  not  stating  the 
facts  and  reasons  why  he  re(|uire(l  it(//i).  In  an  action  on  an 
instrument,  of  which  plaintiff"  is  not  hound  to  make  i)ro- 
fert,  the  court  will  not  compel  him  to  grant  an  inspection  of 
it  on  the  ground  that  the  defendant  susj)ects  it  to  have  ])een 
forged (w),  or  on  a  forged  stamp (o).  In  an  action  on  a  l)ill  of 
excluinge,  the  defence  heing  tliat  the  defendant  was  lial)le  only 
as  surety,  and  that  time  liad  heen  given  to  the  j)rinci})al,  tlie 
defendant  was  held  not  to  he  entitled  to  the  inspection  of  a 
deed  in  the  plaintiff'spossession,hy  which,  as  it  was  alleged,  time 
had  been  given  to  the  principal,  to  which  the  defendant  was 
not  a  party  (/>).  And  it  seems  that,  in  general,  an  inspection 
will  not  he  granted,  unless  where  the  party  applying  is  a 
party  to  the  deed,  or  the  other  party  holds  it  as  his  agent  or 
trustee. 
In  what  Cases  Also,  where  the  defendant  is  possessed  of  any  written  instru- 
*  ranted  to  n^ent,  of  wliicli  it  is  material  that  the  plaintiff"  should  have 
Plaintiff.  inspection,  a  judge  at  chambers,  under  particular  circum- 
stances, will  order  that  the  plaintiff  may  have  leave  to  inspect 
it;  that  the  defendant  shall  give  him  a  copy  of  it  at  his  (the 
plaintiff's)  expense;  and  that  the  defendant  shall  produce  it 
at  the  trial,  if  called  upon  to  do  so{q)',  or  that  he  shall  pro- 
duce it  to  the  plaintiff's  attorney,  in  order  that  he  may  ascer- 
tain the  names  of  the  witnesses  so  as  to  subpoena  them(r). 
But  in  another  case,  the  court  said  they  would  not  compel  the 
defendant  to  produce  the  deed  at  the  trial (5).  In  a  recent 
case,  in  an  action  against  the  marshal  for  an  escape,  the  court 
compelled  him  or  his  officer  to  permit  the  plaintiff  to  inspect 
the  writ  of  habeas  corpus  and  return,  and  the  committitur 
indorsed  thereon  {t).  And  in  a  later  case,  the  assignee  of  a 
bankrupt  was  compelled  to  allow  an  inspection  of  the  partner- 
ship books,  in  an  action  on  a  contract  entered  into  with  the 
bankrupt (w).  In  an  action  against  a  sworn  broker  of  London 
for  negligence  in  making  a  contract,  the  court,  on  motion, 
compelled  him  to  produce  his  books,  to  enable  the  plaintiff  to 
inspect  and  take  a  copy  of  the  contract (.r).  But  in  an  action 
for  goods  sold  and  delivered,  the  court  would  not  compel  a 
defendant  to  allow  an  inspection  of  the  goods,  to  enable  thJB 
plaintiff  to  give  evidence  of  their  identity  (y).  Nor  w^ould  the 
court  order  inspection  of  a  writ  in  the  hands  of  the  sheriff,  in 

(/)  'Seale  v.  Bird,  2  D.  &  R.  419.  386:  Bateman  v,  Phiaips,  4  Id.  157, 161: 

(m)  Rundle  v.  Beaumont,  1  Moo.  &  P.  King  v.  King,  Id.  666. 

396;  4  Bing.  537,  S.  C.  (»•)  Anon.,  2  Chit  Rep.  230;  2  Camp. 

(n)  See  Milliard  v.  Smith,  8  Moore,  586;  95,  n. 

1  Bing.  451,  S.  C;  Threlfall  v.  Wa)ster,  7  (s)  Doe  v.  Slight,  1  Dowl.  163. 

Moore,  559;  1  Bing.  161,  S.  C,    And  so,  in  {t)  Fox  v.  Jones,  7  B.  &  C.  732;  M.& 

the  case  of  a  deed  of  which  profert  is  R,  570,  S.  C.  .•  see  Cooper  v.  Jones,  2  Mod. 

made.     (Chetwind  v.  Marnell,   1  B.  &  P.  &  Sc.  202. 

271 :   sed  vide  Anon.,  cited  in  8  Moore,  {u)  Whitbourne  v.  Pettifei-,  4  Moo.  & 

586).  Sc.  182. 

(o)  Chetwind  v.  Marnell,  1  B.  <fe  P.  271.  (x)  B)-owning  v.  Alv-yn,  7  B.  &  C  204: 

(p)  Smith  V.  Winter,  6  Dowl.  309.  but  see  Rowe  v.  Hawden,  1  Moo.  &  P.  334; 

(q)  See  Morrow  v.  Saunders,  1  B.  &  P.  4  Bing.  539,  S.  C. 

.318;  3  Moore,  671,   S.  C. ;    Pickering  v.  (y)  Bell  v.  Taylor,  6  D.  &  R.  388:  see 

Noyes,  2  D.  &  R.  386:  G^-acewood  v. ,  Crofi  v.  Peach,  1  Hodg.  110. 

Barnes,  439 :  Blakey  v.  Porter,  1  Taunt. 
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order  to  enable  the  plaintiff  to  bring  an  action  against  him  (2;).    Chap.  xiv. 
The  Court  of  Common  Pleas  have  refused  to  a  plaintiff  in  ' 

replevin,  inspection  of  a  deed  in  the  avowant's  possession, 
which  conveyed  to  the  avowant  the  reversion  of  the  demised 
premises  (a).  In  that  court,  where  two  parts  of  an  indenture 
were  executed  by  both  parties,  each  keeping  one,  and  one  part 
Avas  lost,  the  court  would  not  compel  the  other  party  to  pro- 
duce his  part,  in  order  to  support  an  action  against  him  on 
the  instrument (6).  So  where  two  parts  of  an  agreement  were 
interchangeably  executed  between  landlord  and  tenant ;  in  an 
action  upon  the  agreement  by  a  purchaser  of  the  premises,  the 
court  refused  to  compel  the  tenant  to  produce  his  part  to  be 
stamped,  unless  such  purchaser  had  applied  to  the  vendor,  or 
used  every  endeavour,  without  success,  to  find  him(c).  A 
new  trial  having  been  granted,  the  court  allowed  the  plaintiff 
to  have  the  inspection  of  a  deed  read  in  evidence  by  the  de- 
fendant at  the  first  trial,  but  not  of  a  deed  produced  there  but 
not  read(d').  Where  a  deed  was  taken  from  the  plaintiff 
under  a  criminal  warrant,  the  court  ordered  him  to  be  supplied 
with  a  copy  to  declare  upon(e). 

In  policy  causes,  where  the  plaintiff  consents  to  enter  into  a  in  poiky 
consolidation  rule,  terms  are  generally  imposed  on  the  defend-  Causes, 
ant  to  produce  all  books  and  papers  material  to  the  point  in 
issue  (/). 

Where  a  defendant  makes  an  affidavit  identifying  a  docu-  of  Document 
ment  exhibited  to  him  only,  and  not  filed,  he  will  be  compelled  Affida^T^t*^^  '" 
to  allow  the  plaintiff  to  take  a  copy  of  that  document,  although  filed, 
it  is  sworn  to  contain  a  defence  to  the  action (_^). 

A  party  may,  also,  in  general,  on  application  to  a  judge,  get  Compelling 
an  order  on  the  opposite  party  to  produce  a  deed  before  the  ^V'purpose  of 
commissioners  of  the  stamp  office  to  be  stamped  (7i).     And  in  stamping. 
a  late  case,  where  the  defendant  had  surreptitiously  obtained 
possession  of  an  unstamped  instrument  executed  by  himself 
and    the   plaintiff,    (thereby   preventing   the    plaintiff  from 
affixing  a  stamp,  as  he  had  intended,  within  twenty-one  days 
after  execution),  and  then  swore  that  he  had  lost  the  agree- 
ment ;  the  Court  of  Common  Pleas  ordered  that  he  should 
produce  a  copy  in  his  possession  to  the  plaintiff';  and  that,  if 
I  the  plaintiff"  produced   that  copj'  stamped  at  the  trial,  the 
defendant  should  be  precluded  from  producing  the  original (2). 
But  the  judge  will  not  order  the  production  where  the  instru- 

(s)  R.  V.  Sheriff  of  Chester,   1  Chit.  R.  (/)  Park.  Ins.  6th  ed..  Introduction, 

476.     The   proper    way    of  proceeding  xliv. 

would  be  to  rule  the  sheriff  to  return  the  (g)  Tebbutt  v.  Ambler,  7  Dowl.  674. 

writ.  {h)  Cooke  v.  Stocks,  Tidd,  9th  ed.  487: 

(a)  Brown  v.  Rose,  6  Taunt.  283:  and  Bateman  v.  Phillips,  ATaunt.  157 :  Gigner 

see  Rex  v.  The  Sheriff  of  Chester,  1  Chit.  v.  Bayley,  5  Moore,  71:  Threlfall  v.  Web- 

Rep.  476:  Dat'ies  v.  J3roww,  9  Moore,  178:  ster,  1  Ding.  161;  7  Moore,  559,  S.  C: 

Radcliffe    v.    Bleasby,    3    Ring.    148;    10  JVfwnn  v.  God6o/d,  3  Ring.  292;  11  Moore, 

Moore,  523,  S.  C. ;  Rundle  v.  Beaumont,  49,  S.  C. .-  Neale  v.  Swynd,  2  C.  &  J.  278 ; 

4  Id.  537;  1  Moo.  &  P.  396,  S.  C:  Cocks  v.  1  Dowl.  314,  S.  C,  and  cases  there  cited 

Nash,  9  Ring.  723;  3  Moo.  &  Sc.  164,  S.  C.  in  note. 

(6)  Street  v.  Brown,   6  Taunt.  302;  1  (i)  Bousefield  v.  Godfrey,  5  Ring.  418; 

Marsh,  610,  S.  C;  Woodcock  v.  Worthing'  2  Moo.  &  P.  771,  S.  C.     Qucere,  as  to  the 

"oM,  2Y.  &J.  4:  Lord  Portmo7-e\.  Goring,  power  of  the  court  to  restrain  a  party 

1  Rinsj.  152;  12  Moore,  363,  S.  C.  from  taking  an  objection  to  evidence  at 

(c)  Travis  v,  Collins,  2  C.  &  J.  625.  Nisi  Prius,  i.  e.  the  production  of  an  ex- 

(rf)  Hewitt  V.  Piggott,  7  Ring-  400;    5  isting  instrument.  (See  Travei-s  \.  Collins, 

Vloo.  &  P.  252;  1  Dowl.  219,  S.  C.  2  C.  &  J.  625). 

(e)  Harris  v.  Adrit,  2  Chit.  229. 
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Book  iv. 
Part  i. 

Practical  Pro- 
ceedings for 
obtaining  In- 
si>ection,  iVc. 


How  com- 
plied with. 


Inspection  of 
Books  and 
Instruments 
of  a  Public 
Nature. 


ment  is  l)etween  parties  and  persons  not  ])artie8  to  the  action, 
and  wlicrc  it  ini<j;lit  intci-ft're  witli  tlu'ir  rif^lit.s  or  rml(ilities(j). 

JJcforc  nutkimi  the  (ipplication^  a  demand  of  the  e<q>y  or  in- 
spection HhoiUd  in  ffeneral  he  made,  and  a  refusal  obtained. 
The  application  should  he  made  to  a  judge  at  chambers^  on  sum- 
mo?is.  It  should  be  supported  (except  in  simple  cases)  by  an 
ajffidavit{k\f idly  stating  and  explaining  the  facts  and  reasons 
upon  which  to  ground  the  application  (I).  It  is  not,  in  ^enonil, 
neeessiiry  tluit  tlic  aftidavit  should  disclose  the  nature  of  the 
action (m).  It  should,  however,  it  seems,  he  shewn  that  an 
action  is  pending (?i),  and  that  the  ap])licant  has  not  a  coun- 
terpart or  copy  of  the  instrument  (o).  The  application  might 
also  he  made  to  the  court ;  hut  then,  in  general,  the  a})j)licant 
would  he  ordered  to  pay  the  costs,  or,  at  least,  he  would  not 
get  more  costs  than  he  would  have  done  had  the  application 
been  to  a  judge  at  chambers(j9). 

Under  a  judge's  order  to  produce  letters  and  give  copies,  the 
court  have  holden  that  it  is  sufficient  to  give  extracts  of  such 
parts  of  letters  as  are  relevant  to  the  suhject,  if  the  party  in 
whose  possession  they  are  Avill  make  affidavit  that  the  residue 
of  their  contents  does  not  relate  to  the  subject  (</). 

In  general,  no  order  can  be  obtained  for  the  inspection  of 
instruments  or  books  of  a  private  nature,  in  the  hands  of  a 
third  person  (r)  ;  but  either  of  the  parties  to  a  suit  has  a  right 
to  inspect  and  take  copies  of  books  of  a  public  nature,  in 
which  he  has  an  interest,  and  which  are  material  (.?).  As  to 
the  inspection  of  corporation  books,  and  the  books  of  public 
companies,  see  Vol.  I.  224.  And  see  Corporation  of  Barn- 
staple V.  Lathey,  8  T.  R.  303  :  R.  v.  Bahh,  Id.  579  :  Imperial 
Gas  Company  v.  Clarice,  4  Moo.  &  P.  727  ;  7  Bing.  95,  .S'.  C. : 
Mayor  of  Southampton  v.  Graves,  8  Id.  590  :  Mayor  of  Lynn 
V.  Denton,  1  Id.  689  :  32  G.  3,  c.  58,  s.  4  :  Schuldam  v.  Bur- 
niss,  1  Cowp.  192  :  R.  v.  Purnell,  1  W.  Bl.  37  ;  1  Wils.  239, 
S.  C.  (University  books)  :  R.  v.  Nottingham,  1  W.  Bl.  59: 
R.  V.  Heydon,  Id.  351 :  Hodges  v.  Atkiss,  2  Id.  877  ;  3  Wils. 
398,  S.  G. :  R.  v.  Hostman,  in  Newcastle-upon-  Tyne,  2  Str. 
1223 :  R.  V.  Cornelius,  Id.  1210  :  Harrison  v.  Williams,  3  B. 
&  C.  162  ;  4  D.  &  R.  820,  S.  C. :  Davies  v.  Humphreys,  3  Moo. 
&  Sc.  223 :  Stevens  v.  Berwick,  4  Dowl.  277.  As  to  the  in- 
spection of  parish  books,  see  Anon.,  2  Chit.  Rep.  290  :  May  v, 
Gwinn,  4  B.  &  Ad.  301  :  R.  v.  Lee,  1  Wils.  240  :  Newall  v. 
Simpkin,  4  Moo.  &  P.  394 ;  6  Bing.  565,  S.  C. :  R.  v.  Greai 
Farrinqdon,  9  B.  &  C.  541  :  Edwards  v.  Bennett,  3  Moo.  &  P. 
49;  6  Bing.  2.30;  3  Y.  &  J.  458,  S.  C. :  R.  v.  Justices  of 
Buckinghamshire,  8  B.  &  C.  375  :  and  of  other  books  and 
instruments,  not  strictly  private,  see  Crew  v.  Saunders,  2  Str. 
1005  (where  the  court  refused  inspection  of  the  books  of  the 


U)  Lawrence  v.  Hooker,  5  Bing.  6 ;  2  Moo. 
&  P.  9,  S.  C. ;  Taylor  v.  Osbm-ne,  4  Taunt. 
159,  n. 

(k)  See  a  form,  Chit.  Forms,  595. 

(/)  See  Rundle  v.  Beaumont,  1  Moo.  & 
P.  396. 

(w;  Morrow  v,  Saunders,  3  Moore,  871; 
1  B.  &  B.  318,  S.  C. 

(n)  See  Ex  parte  Partridge,  1  H.  &  W. 
350. 


(o)  Morroiv  v.  Saunders,  ubi  supra. 

(p)  Vaughan  v.  Frewent,  2  Dowl.  299: 
Read  v.  Coleman,  Id.  354. 

(g)  Cliffrn-d  v.  Tat/lor,  1  Taunt  16?: 
Ramsbotham  v.  Cooper,  2  Chit.  Rep.  231. 

(r)  Cocks  V.  Nash,  3  Moo.  &  Sc.  166;  1 
Ld.  Raym.  705;  1  Chit.  Rep.  476. 

(s)  12  Vin.  Ab.  104:  2  T.  R.  284:  Bag- 
ley's  Pract.  242. 
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post-office)  :  Benson  v.  Port,  1  Wils.  240  (where  tliey  refused  Chap,  xrv. 
it  of  the  books  of  the  Custom-house)  :  Herbert  v.  Ashhurner, 
1  Wils.  297  (as  to  inspection  of  books  of  Sessions  of  the 
Peace)  :  Murray  v.  Thornhill,  Id.  717  :  R.  v.  Worsenham,  1 
Ld.  Raym.  705  :  Cox  v.  Copping,  Id.  337;  5  Mod.  395,  aS'.  C.  : 
Allen  V.  Tap,  2  W.  Bl.  850  :  Young  v.  L^/nch,  1  Id.  27  (as  to 
charters  of  a  chapter)  :  West  v.  Coll.  of  Pliys.  1  Wils.  240 
(as  to  books  of  College  of  Physicians)  :  Rex  v.  Shelley,  3  T.  R. 
141  :  R.  V.  Lucas,  10  East,  235  :  R.  v.  Tower,  4  M.  &  Sel.  162 : 
Warriner  v.  Giles,  2  Str.  954  :  Wilson  v.  Rogers,  Id.  1242  : 
Reg.  V.  Mead,  2  Ld.  Raym.  927  :  R.  v.  Holland,  4  T.  R.  691 
(as  to  reports  of  East  India  Company).  And  as  to  the  in- 
spection of  court  rolls,  see  Vol.  I.  220  :  Addington  v.  Clode,2 
W.  Bl.  1030 :  Folkard  v.  Hemet,  Id.  1061  :  R.  v.  Allgood,^  7 
T.  R.  746  :  Rogers  v.  Jones,  5  D.  &  R.  484.  In  an  action  for 
a  malicious  prosecution,  when  it  appeared  to  be  necessary,  for 
the  maintenance  of  the  action,  that  the  plaintiff  should  be  put 
in  possession  of  the  contents  of  the  examinations  taken  before 
the  justices,  and  of  the  warrant  on  which  he  was  apprehended, 
a  rule  was  granted  for  their  inspection,  and  that  copies  might 
be  taken,  and  the  originals  produced  at  the  trial  (#).  Any  of 
the  persons  interested  in  copyhold  property  is  entitled  to  in- 
spect the  rolls  of  the  manor  without  the  others  joining  in  the 
application  (««).  By  the  late  rule  oi  H.  T.,  2  W.  4,  an  order 
upon  the  lord  of  a  manor  to  allow  the  usual  limited  inspection 
of  the  court  rolls  on  the  application  of  a  copyhold  tenant, 
may  be  absolute  in  the  first  instance,  upon  an  affidavit  that 
the  copyhold  tenant  has  applied  for,  and  been  refused  in- 
spection. It  is,  however,  but  a  rule  nisi  when  no  cause  is 
pending (^).  To  obtain  this  inspection  of  public  books,  there 
must  be  a  demand  to  inspect  made  on  the  proper  officer,  and  a  • 

refusal.  The  demand  cannot,  it  seems,  be  effectually  made  by 
|fche  agent  of  a  party  authorized  by  warrant  of  attorney  (^). 
iThe  rule  is  obtained  on  motion  grounded  on  affidavit,  stating 
he  circumstances.  In  general,  the  motion  cannot  be  made 
mtil  issue  joined  (^).  Where  there  is  no  action  pending,  the 
notion  is  for  a  mandamus  (a). 

{()  MSS.:    Rex  v.  Smith,  ]    Str.  126;  (y)  See  fir  j9.  Hm«,  7  Dowl,  690. 

iames,  468:  sed  vide  Re  Justices  of  Bed-  (z)  Hodges  v.  Atkis,  2  W.  Bl.  877;  3 

>rd,  1  Chit.  Rep.  627-  Wils.  398,  S.  C. 

'  (u)  Exp.  Hutt,  7  Dowl.  690.  [a]  See  Rex  v.  Tower,  4  M.  &  SeL  62: 

(ar)  Exp.  Besty  3  Dowl.  38.  Exp.  Hutt,  7  Dowl. 690. 
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CHAPTER  XV. 


Book  iv. 
Part  i. 


Particulars 
of  Demand 
where  there 
are  indebita- 
tus Counts. 


PARTICULARS   OF    DEMAND,    SET-OFF,    &C. 

THE  courts  of  common  law  have  a  general  jurisdiction, 
independently  of  any  statute,  to  order  particulars  of  demand, 
or  of  defence,  to  ])e  given,  in  order  to  prevent  the  necessity  of 
applying  to  a  court  of  equity  (a).  This  jurisdiction  is,  in 
some  cases,  confirmed  by  statute.  The  rules  by  which  the 
courts  are  governed  in  its  exercise,  the  cases  in  which  par- 
ticulars will  be  required,  their  form,  and  their  effect  on  other 
proceedings  in  the  cause,  may  be  conveniently  discussed 
under  the  following  heads,  viz. : — 


Particulars  of  Demand,  1028. 

Particulars  of  Set-off,  1031^ 

Particulars  of  Payments,  id. 

Particulars  of  Objections  to  Pa- 
tent, id. 

Particulars  of  Demand,  at  what 
Time,  and  how  obtained,  and 
on  what  Terms,  and  Conse- 
quences of  not  giving  them, 


1032. 
Particulars  of  Set-off,  SfC,  how 

obtained,  Sfc,  1033. 
Form  of  Particulars,  1034. 
Amendment  of,  id. 
Time  for  Pleading  after,  1035. 
Annexing  to  the  Record,  id. 
Effect  of  on  the  Pleadings  and 

Evidence,  1036, 


IT 

nil 


Particulars  of  Demand.']  In  cases  where  the  declaration 
contains  indebitatus  counts,  R.  T.,  1  W.  4,  r.  6,  orders,  "  that 
with  every  declaration,  if  delivered,  or  with  the  notice  of  de- 
claration, if  filed,  containing  counts  of  indebitatus  assumpsit, 
or  debt  on  simple  contract,  the  plaintiff  shall  deliver /m// />ar- 
ticulars  of  his  demand  under  those  counts,  where  such  par- 
ticulars can  be  comprised  within  three  folios  ;  and  where  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a 
statement  of  the  nature  of  his  claim,  and  the  amount  of  the  sum 
or  balance  which  he  claims  to  be  due,  as  may  be  comprised 
within  that  number  of  folios."  And,  to  secure  the  delivery  of 
particulars  in  all  such  cases,  it  is  further  ordered,  "  that,  if  any ; 
declaration  or  notice  shall  be  delivered  without  such  parti- 
culars, or  such  statement  as  aforesaid,  and  a  judge  shall  after- 
wards order  a  delivery  of  particulars,  the  plaintiff  shall  not  be 
allowed  any  costs  in  respect  of  any  summons  for  the  purpose 
of  obtaining  such  order,  or  of  the  particulars  he  may  after- 
wards deliver.  And  that  a  copy  of  the  particulars  of  the  de- 
mand, and  also  particulars  (if  any)  of  the  defendant's  set-oflF, 


il 


k( 


{a)  See  the  observations  of  Tindal,  C.  J.,  in  Bulnoit  v.  M'Kenzie,  4  Bing.  N.  C.  127. 
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hall  be  annexed  by  the  plaintiff's  attorney  to  every  record  at    chap.  xv. 

he  time  it  is  entered  with  the  judge's  marshal."     This  rule, 

t  will  be  seen,  is  not  imperative,  and  the  only  consequence  of       , 

ion-compliance  with  it  is,  that  the  plaintiff  will  not  be  allowed 

'or  his  particulars  in  costs,  if  afterwards  called  for  and  deli- 

rered.     Therefore,  it  would  seem  that  the  plaintiff  might  sign 

udgment  within  the  usual  time,  though  no  particulars  were 

lelivered  with  the  declaration  (6).  As  to  the  consequence  of  not 

fiving  particulars,  in  pursuance  of  a  judge's  order,  see  post,  1033. 

Where  the  declaration  contains  special  counts : — It  may  be  Where  there 
aid  down  as  a  general  rule,  that  in  all  actions  in  which  the  Counts. 
)laintiff  does  not  specify  in  his  declaration  the  particulars  of  his 
;ause  ©faction,  a  judge,  upon  a  summons  taken  out  for  that  pur- 
jose,  will  make  an  order  upon  him  to  give  the  defendant  the 
larticulars  in  writing,  and  that  all  proceedings  be  stayed  in  the 
neantime.     Thus,  in  debt  on  bond  conditioned  for  the  per-  c^ntmctu.^'' 
■ormance  of  covenants,  or  to  indemnify,  or  the  like,  the  de- 
•endant  may  call  for  a  particular  of  the  breaches  for  which  he 
s  sued(c).     So,  in  covenant,  for  not  repairing  &c.,  the  de- 
fendant may  claim  particulars  of  the  non-repairs  &c.(6?).    So, 
n  an  action  by  vendee  against  vendor,  where  it  was  stated  in 
;he  declaration  that  the  abstract  of  title  delivered  was  "  in- 
efficient, defective,  and  objectionable,"  the  court  obliged  the 
olaintiff  to  give  a  particular  of  all  objections  to  the  abstract, 
lirising  upon  matters  of  fact,  but  not  of  objections  in  point  of 
iaw(g).    So,  in  an  action  by  vendee  to  recover  back  his  deposit, 
pecause  the  conditions  of  the  sale  had  not  been  complied  with, 
he  defendant  may  have  a  particular  of  the  matters  of  fact  on 
vhich  the   plaintiff  seeks  to  recover (/),  though  not  of  the 
jegal  grounds  (^).     So,  in  an  action  against  a  clerk  by  his  for- 
laer  master,  for  enticing  away  plaintiff's  customers,  contrary 
:0  an  agreement,  the  declaration,  naming  two  of  those  custo- 
pers,  but  also  stating  that  there  were  divers  others,  without 
naming  them,  Patteson,  J.,  on  an  affidavit  that  the  defendant 
jrould  be  prejudiced  in  his  defence,  and  might  be  taken  by 
jurprise  at  the  trial,  unless  the  names  of  the  other  customers 
v^ere  given,  made  an  order  on  plaintiff  to  give  their  names, 
nd  gave  defendant  time  to  plead  after  the  delivery  of  the  par- 
iculars(A).     But  wherever  the   particulars   of  the   cause  of 
ction  are  fully  specified  in  the  declaration,  as  in  actions  on 
le  case,  special  assumpsits,  or  the  like,  any  further  particu- 
irs  would,  of  course,  be  unnecessary,  and  are  seldom  granted, 
.nd  accordingly  the  court,  in  a  recent  case,  refused  to  com- 
el  a  plaintiff",  suing  for  the  breach  of  an  agreement,  and  as- 
gning  that  he  had  incurred  certain  expenses,  to  furnish  par- 
culars  of  such  special  damage  («').     So,  in  an  action  on  a  bill 
t  exchange,  an   order  for   particulars  could  not  be  granted 

(6)  Jones  v.  Fowler,   1  Gale,  256,  per  5  Dowl.  724). 

derson,  B.,  4  Dowl.  232,  S.  C.  (e)  Collett  v.  Thompson,  3  B.  &  P.  246: 

(c)  Tidd,  9th  ed.  597.  Robson  v.  Rowland,  4  M.  &  W.  55.3. 

(d)  But  in  an  action  of  covenant  by  the  (/)  Squire  v.  Todd,  I  Camp.  293. 
iignee  of  a  lease  for  non  payment  of  (g)  Robson  v.  Roioland,  4  M.  &  W.  553. 
It  and  non-repair,  the  court  refused  to  [h)  Stapleton  v.  Devoy,   Q.  B.,  8th  Dec. 
mpel  the  plaintiff  to  give  particulars  1838,  twam  PaWeson,  J.,  at  chambers:  see 
th  sums  and  dates,  particulars  of  the  11  Price,  Rep.  19. 

venants  alleged  to  have  been   broken        (i)  Rettalick  v.  Hawftes,  1  M.  &  W.  573. 
ving  been  given.    (Soivter  \.  Hitchcock, 
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Iff  SO 

\m 

KJil 


wn 


In  Ejectment, 


W'itliout  some  particular  reason  (^);    thoufi;li,  ])crlia|)S,  if  the 

f>laiiitifl"  in  sucii  a  case  volunteered  to  give,  and  gave  particu- 
ars,  and   tliey  were  inex])li('it,  the  court  might  order  liim  to 
deliver  further  and  better  ])articuhirs(/). 

In  actions  for  torts,  it  is  generally  the  practice  to  refuse 
particulars  of  demand,  which  in  most  cases  are  comprised  in 
the  declaration.  But,  under  circumstances,  a  judge  will,  in 
such  actions,  compel  a  delivery  of  particulars,  if  there  he  an 
affidavit,  stating,  that  the  defendant  does  not  know  for  what  the 
plaintiff  is  ])roceeding(m).  In  an  action  against  the  marshal 
for  an  esca])e,  a  judge  will,  on  application,  compel  a  delivery 
of  particulars  of  the  escape  for  which  the  action  is  ])rought(w); 
and  the  plaintiff  is  bound  to  give  a  particular  of  the  escape 
relied  on,  and  the  judge's  order  for  a  particular  in  such  a  case 
should  order  the  precise  day  of  the  escape  to  be  stated,  if  it  be 
within  the  plaintiff's  knowledge  (o).  In  an  action  for  mali- 
cious prosecution,  alleging,  as  special  damage,  that  divers  per-  liik 
sons,  named  in  the  declaration,  had  left  off  dealing  with  the 
plaintiff,  Coltman,  J.,  on  summons,  ordered  the  plaintiff  to  h 
give  the  addresses  of  the  persons  named  within  a  w^eek,  or  fcia 
that,  in  default  thereof,  the  names  of  those  whose  address  was  ijai 
not  given  should  be  struck  out  of  the  declaration  (/>).  In  an  bspi 
indictment  for  a  nuisance  against  members  of  a  Gas  Company,  tint 
for  throwing  poisonous  matter  into  the  Thames,  and  sinkine  Is  pi 
barges,  and  making  erections  in  the  river,  the  court  orderea  itioi 
the  prosecutor  to  give  particulars  of  the  nuisance  intended  to  BiiK 
be  proved  ;  and  Littledale,  J.,  observed,  that  in  the  case  of  an  fcfeoij 
action,  there  could  be  no  doubt  upon  the  propriety  of  the  koli 
plaintiffs  being  called  upon  to  give  such  particulars (^).  And  \i\ 
in  an  indictment  for  a  permanent  nuisance  by  throwing  mud  los 
into  the  river  Thames,  Coleridge,  J.,  ordered  the  prosecutor  to  \k\[ 
give  particulars  of  the  acts  of  nuisance,  but  not  of  the  dates  (r).  ke 
On  the  other  hand,in  an  action  against  an  attorneyfor  negligence  (ei» 
in  transacting  the  assignment  of  a  leasehold  belonging  to  the  isoe 
plaintiff,  per  quod  the  plaintiff  had  to  pay  damages  to  the  iars 
assignee,  the  Court  of  Common  Pleas  refused  to  compel  a  jstat 
delivery  of  a  particular  of  the  plaintiff's  demand,  there  being  fe 
no  ambiguity  as  to  the  cause  of  action,  or  the  transaction  iii  i|j 
respect  of  which  the  action  was  brought  {s).  tifr 

In  ejectment,  if  the  defendant  have  any  doubt  as  to  the  %[ 
lands  &c.  for  which  the  action  is  brought,  he  may  oblige  the  lie 
plaintiff  to  give  him  a  bill  of  particulars  (^) ;  or,  where  the  i\ 
ejectment  is  brought  for  a  forfeiture,  the  court,  upon  applica-  '^^^ 
tion,  will  rule  the  lessor  of  the  plaintiff  to  give  the  defendant  i\^, 
a  particular  of  the  covenants  and  breaches  &c.  on  which  he  ^ 
means  to  insist  that  the  defendant  has  forfeited  his  term,  and  |,j  | 
that  he  shall  not  be  allowed  to  give  evidence  at  the  trial  ol  titi 
anything  not  contained  in  those  particulars  {u).  pj^^ 


(k)  Brooks  v.  Farlar,  3  Bing.  N.  C.291; 

5  Dowl.  361,    S.  C;  see  Dawes  v.  Anstru- 
ther,  5  Dowl.  736;  2  M.  &  W.  817,  S-  C 

(l)  Dawes  v.  Anstruther,  5  Dowl.  736;  2 
M.  &  W.  817,  S.  C:  post,  1034,  1035. 
(w)  SnelUng  v.  Channels,  5  Dowl.  80. 
(w)   Webster  v.  Jones,  7  D.  &  R.  774. 
(o)  Davis  V.  Chapman,  1  Nev.  &  P.  699; 

6  A.  &  R.  767,  S.  C. 

ijj)  Fell  V.  Rosling,  6th  April,   1839,  at 


chambers  :  see  4  B.  &  Aid.  93;  1  Y.  &  J. 
257 ;  Tidd,  533,  534. 

(q)  Rex  V.  Curwood,  5  Nev.  &  M.  389: 
see  R.  V.  Flower,  7  Dowl.  665. 

(?•)  R.  V.  Flower,  7  Dowl.  665. 

(s)  Stannardx.  Ullithoi-ne,  3  Bing.  "S.C, 
326;  3  Scott,  771;  5  Dowl.  370,  S.  C. 

(t)  Goodright  v.  Rich,  7  T.  R.  332,  n. 

(u)  Doe  V.  Birch,  6  T.  R.  587:  ante,  75*5 
see  Sowter  v.  Hitchcock,  5  Dowl.  724. 
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Particulars  of  Set-Off. ']  Where  the  defendant  pleads  5e^-q^,    chap.  xv. 
;he  plaintiff  may   obtain   a  particular  of  the  set-off,  in  the  particulars  of 
;ame  cases  as  a  defendant  would  be  entitled  to  it,  if  the  mat-  Setoff. 
;er  so  set  off  were  declared  upon ;  and  if  the  defendant,  in  such 
I  case,  do  not  deliver  a  bill  of  particulars  within  the  time  limi- 
:ed  in  the  judge's  order  for  that  purpose,  he  will  not  be  al- 
lowed to  give  evidence  of  his  set-off  at  the  trial.     It  is  no  ob- 
jection  to  the  use  of  particulars  of  set-off,  delivered  without 
I  judge's  order,  that  they  are  headed  in  a  different  court  from 
that,  in  which  the  action  is  brought  {x).     As  to   aimexing 
the  particulars  of  set-off  to  the  Nisi  Prius  record  on  entering 
it  with  the  marshal,  qqq  post,  1035. 

Particulars  ofPaymentsr\  Where  the  defendant  pleads  pay-  Particulars  of 
tnent,  the  plaintiff,  according  to  a  decision  of  the  Court  of  P^yi^ents. 
Common  Pleas,  may  obtain  particulars  of  the  payments  relied 
3n,  on  an   affidavit  stating  that  he  cannot  safely  go  to  trial 

idthout  them  (y). 
Particulars  of  Objections  to  Patent.']  The  act  for  amending  Particulars  of 
he  law  of  patents  {5  Sj  6  TV.  4,  c.  83,  s.  5)  enacts,  "that  in  pas'""' ''' 
ny  action  brought  against  any  person  for  infringing  any  let- 
ers  patent,  the  defendant  on  pleading  thereto  shall  give  to  the 
i)laintiff,  and  in  any  scire  facias  to  repeal  such  letters  patent, 
he  plaintiff  shall  file  with  his  declaration,  u  notice  of  any  ob- 
ections  on  which  he  means  to  rely  at  the  trial  of  such  action, 
nd  no  objection  shall  be  allowed  to  be  made  in  behalf  of  such 
efendant  or  plaintiff  respectively  at  such  trial  unless  he  prove 
lie  objections  stated  in  such  notice  :  provided  always,  that  it 
hall  and  may  be  lawful  for  any  judge  at  chambers,  on  sum- 
ions  served  by  such  defendant  or  plaintiff  on  such  plaintiff 
r  defendant,  respectively,  to  shew  cause  why  he  should  not  be 
llowed  to  offer  other  objections  whereof  notice  shall  not  have 
een  given  as  aforesaid,  to  give  leave  to  offer  such  objections, 
Q  such  terms  as  to  such  judge  shall  seem  fit."     In  the  parti- 
liars  delivered  under  this  act,  the  substantial  objections  must 
?  stated  in  distinct  and  intelligible  language,  and  the  parti- 
ilars  must  not  be  confined  to  giving  merely  general  informa- 
on(0).     And  the  court,  or  a  judge  on  summons,  has  the 
)wer  to  order  further  and  better  particulars  to  be  delivered, 
the  first  be  insufficient  (a).     In  one  case,  where  the  defend- 
it  in  his  first  notice  alleged,  that  the  invention  was  old,  and 
id  been   used  by  J.  H.   M.,  and  divers  other  persons,  the 
)urt  of  Common  Pleas  refused  to  order  the  names,  addresses, 
■id  descriptions  of  such  other  persons  to  be  given  (a);  but  in 
oubsequent  case,  Coltman,  J.,  on  the  authority  of  a  case  de- 
fied by  Tindal,  C.  J.,  who  had  taken  time  to  consider  the 
"estion,  ordered  such  particulars  to  be  given,  and  that  the 
')rds  "and  divers  other  persons"  should  be  struck  out  {h). 
If  the  defendant  omit  to  deliver  the  particulars  with  his  plea  Leave  to 
>n  pleading,"  as  required  by  the  statute,  the  court,  if  they  aid^^deiWer/^ 


•:)  Lewis  V.  Hilton,  5  Dowl.  267.  (a)  Bulnois  v.  M'Kenzie,  4  Bing.  N.  C. 

/)  Ireland  V.  Thompson,  4  Bing.  N.  C.     127;  6  Dowl.  215,  S.  C. 

(6)  Galloway  v.  Bleaden,  at  chambers, 
;;  Fisher  v.  Hewit,  6  Dowl.  739.  H.  1839. 
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l)c  satisfied  on  the  merits,  will  grant  him  leave  to  plead  de  nov< 
and  to  deliver  the  objections  witli  the  fresh  ])lejis  (</). 

As  to  the  costs,  in  case  of  failure  of  any  of  these  ol)jectioni 
see  post  J  Chap.  31,  title,  "  Costs.  ^^ 

Particulars  of  Particidars  of  Demand,  at  what  Time,  and  how  Obtained,  an 
wharTime'^  ^^  what  Terms,  and  Consequences  of  not  givincf  them.^  W 
and  how  ob-  have  already  seen,  that,  in  declarations  containing  indeb; 
tained,  &c.  tatus  counts  in  assumpsit,  or  deht  on  simple  contract,  th 
plaintiff  should  deliver  the  particulars  of  the  demand  undt 
those  counts  at  the  time  of  filing  or  delivering  the  dech 
ration.  Should  he  neglect  to  do  so,  under  such  a  declaratioi 
and  in  other  cases  where  you  are  entitled  to  the  particular 
the  mode  of  obtaining  them  is,  by  taking  out  ajudge\s  sun 
mons  for  that  purpose,  and  obtaining  an  order  thereon.  B 
R.  H.,  2  W.  4,  r.  47,  "  A  summons  for  particulars  and  ord< 
thereon  may  be  obtained  by  a  defendant  before  appearand 
and  may  be  made,  if  the  judge  thinks  fit,  without  the  pre 
duction  of  any  affidavit  (e),  or  after  declaration  and  befoi 
plea  pleaded. "  It  is,  indeed,  discretionary  with  the  jud^ 
to  make  an  order  at  any  time  before  the  trial  (/).  If  go(. 
cause  be  not  shewn  against  it,  at  the  time  specified  in  the  sun 
mons,  the  judge  will  make  an  order  that  the  plaintiff^ s  attO'i 
ney  or  agent  shall  deliver  to  the  defendants  attorney  or  age. 
the  particidars  required,  and  that  in  the  meantime  all  furth. 
proceedings  in  the  cause  be  stayed  (g).  Even  although  the  d 
fendant  may  have  had  a  particular  delivered  to  him,  still  tl 
judge  may  make  plaintiff  re-deliver  it  as  a  particular  of  demai 
in  the  action,  though  in  such  a  case  the  defendant  is  usual 
ordered  in  any  event  to  pay  the  costs  of  such  particular,  an 
if  necessary,  to  take  short  notice  of  trial  (A). 

The  term  of  "  pleading  issuably  "  will,  in  general,  be  il 
posed  on  the  defendant  by  the  order;  unless  expressly  waiti 
in  writing  by  the  plaintiff's  attorney  (R.  H.,  59  6^.  3) ;  • 
unless  the  justice  of  the  case  requires  a  dispensation  with  sm 
term ;  as,  if  the  defendant  be  desirous  of  pleading  in  abat 
ment  a  nonjoinder  of  a  party,  which  is  not  regarded  as  oth'  [||, 


On  what 
Terms. 


dilatory  pleas ;  or  unless,  as  it  seems,  in  cases  where  the  appl 
cation  for  particulars  has  been  rendered  necessary  by  the  ne 
lect  of  plaintiff  to  deliver  them  with  his  declaration,  in  pii 
suance  of  the  R.  H.,  2  W.  4,  r.  47. 

In  cases  where  a  particular  has  been  delivered  before  actiH 
the  judge,  as  we  have  just  seen,  usually  orders  the  defendiJ 
to  pay  the  costs  of  the  fresh  particulars,  and  requires  him-; 
take  short  notice  of  trial.     Sometimes  the  judge  will  imp*|jtti( 
other  terms  on  the  defendant. 

The    consequences   of    not-   giving  particulars   of  demU 

where  the  declaration  contains  indebitatus  counts,  have  bei 

bemandwhen  already  considered  {ante,  1029).     As  regards  the  not  givit  k\\ 

ordered.  „     . 

(d)  Losh  V.  Hay,  Exch.,  H.  T.  1838,  2 
Jurist,  157. 

(e)  1  Chit.  Rep.  724;  and  R.  T.,  2  G.  4, 
C.  P. ;  6  Moore,  211.  Before  the  rule  of 
H.  T.,  2  W.  4,  r.  47,  it  was  necessary  in 
the  Exchequer  to  have  an  affidavit  that 
the  defendant  never  had  had  any  particu- 
lars, or  had  mislaid  them,  or  was  not  suffi- 


Where  Par- 
ticulars de- 
livered before 
Action. 


Consequences 
of  not  giving 
Particulars  of 


ciently  acquainted  with  the  demand  so 
safely  to  proceed  to  trial.  (2  C.  &  J.  Z 
n.:  Tidd's  New  Pract.  302.  See  form 
summons.  Chit.  Forms,  597). 

(/)  See  Imp.  K.  B.  239. 

ig)  See  forms,  Chit.  Forms,  597,  598. 

{h)  See  James  v.  Child,  2  C.  &  J.85 
2  Tyr.  312;  1  Dowl.  310,  S.  C. 
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particulars,  in  obedience  to  the  usual  order  of  a  judge  for  Chap.  xv. 
them,  the  only  consequence  is,  that  when  the  order  has  been 
drawn  up  and  served,  it  operates  as  a  stay  of  proceedings  from 
the  time  of  such  service  till  the  particulars  have  been  deli- 
vered (^).  Under  the  usual  order,  the  defendant  cannot  sign 
judgment  of  nonpros^  though  the  plaintiff  neglect  or  refuse  the 
delivery  of.the  particulars ;  neither  will  the  court  give  him 
liberty  to  sign  such  judgment  (^)  ;  and  this,  although  the 
order  direct  the  particulars  to  be  delivered  in  a  specified 
time(^).  The  defendant's  course,  in  such  cases,  is,  to  obtain 
a  further  order,  compelling  the  plaintiff  to  deliver  them  in  a 
specified  time,  and  expressly  reserving  to  defendant  the  liberty 
of  signing  judgment  of  nonpros,  if  not  delivered  within  it.  But 
even  this  has  been  refused,  where  the  order  was  made  before 
declaration,  and  consequently  the  cause  would  be  out  of  court 
in  a  year,  unless  the  plaintiff  declared  (?;^).  And  the  Court  of 
Exchequer,  in  a  late  case,  refused  a  rule  to  compel  the  plain- 
tiff to  deliver  particulars  in  pursuance  of  a  judge's  order,  and 
Alderson,  B.,  said,  "  If  the  plaintiff  does  not  choose  to  obey  the 
order  by  delivering  further  and  better  particulars,  he  cannot 
proceed  with  his  cause,  and  is  kept  at  arm's-length,  as  it  were, 
until  he  thinks  proper  to  do  so ;  but  he  cannot  be  compelled 
in  this  manner  to  comply  with  the  order"  (w).  Neglect  to 
deliver  particulars  of  demand  is  no  ground  for  discharging  the 
defendant  out  of  custody  (o).  And  where  (before  the  1  S^2  V. 
c.  110)  an  order  for  particulars  was  obtained  in  an  action  com- 
menced by  writ  of  summons,  and  the  plaintiff,  instead  of  de- 
livering particulars,  arrested  the  defendant  in  a  new  action 
for  the  same  cause,  Taunton,  J.,  held  that  the  arrest  was 
regular  (jt>). 

Particulars  of  Set-off,  &^c.,  Jiow  obtained,  &;c.~\  A  particular  of  Particulars  of 
ithe   defendant's  set-off  is  obtained  by  taking   out  a  judge's  how^obtained 
jsummons  for  that  purpose,  and  getting  an  order  thereon.     It  is  &c. 
jalso  the  practice,  where  a  defendant  obtains  an  order  for  time  to 
iplead,  and  it  is  contemplated  that  the  defendant  will  plead  a  set- 
;off,  for  the  judge  to  impose  in  it  the  terms  of  the  defendant's  de- 
livering a  particular  of  set-oft'  at  the  time  of  delivering  the  plea. 
;The  order  generally  requires  the  particulars  to  be  delivered 
within  a  certain  time,  otherwise  that  the  defendant  shall  not  be 
allowed  to  give  evidence  of  them  at  the  trial  (§').    If  the  defend- 
ant neglect  to  give  the  particulars  within  the  time  thus  re- 
ijuired,  he  will  not  be  allowed  to  avail  himself  of  his  set-off  at 
he  trial.     Where  an  order  was  obtained  for  the  delivery  of 
particulars  of  set-oft'  within  a  fortnight,  and  they  were  not 
lelivered  for  five  weeks,  but  after  delivery  an  order  was  made 
)y  consent  for  the   amendment  of  the  declaration,  this  was 
lolden  to  be  a  waiver  of  the  irregularity,  in  the  delivery  of 
he  particulars (r).     The  demand  of  particulars  of  set-oft",  de- 

(t)  St.  Hanlaire  v.   Byam,   4  B,  &   C.  1055. 

70:  Glover  v.  Watmore,  5  B.  &  C.  769  ;  8  {m)  Kirbp  v.  Snowden,  4  Dowl.  191. 

>.  &   R.  607,  S.  C. :  Wilson  v.  Hunt,  1  (n)  Cane  v.  Spinks,  7  Dowl.  27. 

hit.  Rep.  647.  (")  Gratt  v.  Willis,  5  Dowl.  715. 

{k)  Burgess  v.  Swayne,  7  B.  &  C.  485:  (p)  Anon.,  1  Dowl.  59. 

imers  \.  King,  7  D.  &  R.  125.  (q)  See    Lovelock    v.    Cheveley,     Holt, 

(I)  Sutton  V,  OarAre,  8  Bing.  165;  1  Moo.  552.    Seeform  of  order,  Chit.  Forms,  557. 

Scott,  271;  1  Dowl.  259,   S.  C. .-    see  (>•)  Wallia  v,  Anderson,  1  Moody  &  M. 

'unuday  V.  Hughes,  2  Scott,  377:   post,  291,  per  Lord  Tenterden,  C.J. 
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Hook  iv.    Hveretl  after  a  plea  which  was  a  nullity,  has  been  holden  to  be 
'*^'^'''  '•      no  waiver  of  tlic  ])laiiitiff''s  n<i:lit  to  .sign  ju(lgnu'nt(.v). 


I'jiitic-ulais  of  j»aynu'nt,  or  othei"  defcnccH,  may  be  obtained 
in  the  same  way,  on  an  affidavit  stating  that  the  plaintiflf 
cannot  safely  go  to  trial  without  them  {ante  lO'U). 

Form  of  Form  of  P articular s.~\  The  particulars  of  demand,  if  de- 

Particulars.  livered  at  the  time  of  filing  or  delivering  a  declaration  under 
the  common  indebitatus  counts  in  assumpsit,  or  debt  on  simple 
contract,  should  be  a  full  particular  of  the  claim  under  those 
counts ;  and,  if  possible,  should  be  comprised  within  three  folios; 
but,  if  the  full  particulars  cannot  be  comprised  within  three 
folios,  then  the  2)laintiff  should  deliver  such  a  statement  of  the 
nature  of  his  claim,  and  the  amount  of  the  sum  or  balance 
which  he  claims  to  be  due,  as  may  be  comprised  within  that 
number  of  folios,  otherwise  the  plaintiff  would  not  be  allowed 
the  costs  of  the  excess  of  the  three  folios (^). 
They  must  be  The  particulars  must  be  explicit,  and  should  in  general 
explicit.  specify  items,  dates,  and  amounts.     Delivering  a  particular  as 

general  as  the  declaration  would  probably  be  deemed  a  con- 
tempt of  the  order,  and  might  subject  the  attorney  to  costs (w). 
But  the  particulars  need  only  be  certain  to  a  common  in- 
tent (.^:).  Where  the  acceptor  of  two  bills  of  exchange  for 
250^.  each,  was  arrested  upon  a  capias  indorsed  thus :  "  Bail, 
by  affidavit,  for  250/.  and  upwards,"  "  The  plaintiff  claims 
266/.  with  interest  thereon,  from  the  30th  of  December  to  the 
day  of  payment,  for  debt,  and  3/.  10^.  for  costs  &c. :"  the 
declaration  was  upon  two  bills,  and  the  particulars  stated  that  I 
the  action  was  brought  to  recover  500/.  :  it  was  held  that  the 
defendant  was  entitled  to  better  particulars  (y).  There  is  no 
objection,  when  an  account  has  been  already  delivered,  to  refer 
to  it  generally  in  the  particulars,  without  restating  the  items 
of  it{z).  And  less  particularity  is  required  in  a  particular,  de- 
livered in  pursuance  of  the  above  rule  of  T.  T.  1831,  where  a 
full  particular  cannot  be  comprised  in  three  folios  (a). 
Need  not  state  It  was  formerly  held,  that,  if  money  have  been  paid  on 
Credit  Side  of  account,  the  particulars  should  specify  it,  and  state  the  balance 
Account.  which  the  plaintiff  seeks  to  recover(6),  and  that  stating  the 
debtor  side  of  the  account  only  would  be  considered  a  con- 
tempt, for  which  the  attorney  might  be  ordered  to  pay  the  |  ^ 
costs  of  both  parties (c)  ;  but  these  decisions  have  been,  it  \^^^^ 
seems,  overruled,  and  the  court  will  not,  in  general,  compel  the  ^^^^ 
plaintiff  to  give  any  part  of  the  credit  side  of  the  accounted).  ^^ 
The  particulars,  when  made  out,  should  he  delivered  to  the  op-  yjjjjj 
posite  attorney  or  agent.  \^^^^ 

smendment        Amendment  of  7)^  Ifthe  particulars  be  incorrect,  the  party  who  \^^ 
rf.  delivered  them  may  have  leave  to  amend  them (e);  or,  ifnoljLjj^ 

{s)  Ford  V.   Bernard,  6  Bing,    534;   4        (a)  Seethe  forms.  Chit.  Forms,  598  Ul 

Moo.  &  P.  302,  S.  C.  600.  i/ili« 

{t)  R,  T.,  1  W.4,  r.  6,  ante,  1028:    and        (6)  Mitchell  v.  Wright,  1  Esp.  280:  saftlCiJ 

see  the  form  of  particulars,  Chit.  Forms,  Miller  v.  Johnson,  2  Esp.  602.  frt?V 

598  to  600.  (c)  Addlngtm  v.  Appleton,  2  Camp.  410 Pft,,;,^ 

(m)  See  Brown  v.  Watts,  1  Taunt.  353.  (d)  Penprase  v.  Crease,  4  Dowl.  711;  '■%, 

(jr)  Lines  V.  Rees,  1  Jurist,  593.  M.  &  W.  36,  S.  C-    Randall  v.  Ikep,  '«^,j 

(y)  Dawes  v.  Anstruther,  3  Dowl.  736;  2  Dowl.  682 :  per  Patteson,  J.,  in  Smith  v  T  J 

M.  &  W.  817,  S.  C.  Eldridge,  4  Ad.  &  El.  64;  5  Nev.  &  M 

(2)  Hatchett  v.  Marshal,  Peake,  172;  1  408,  S.  C. 
•                 Wightw.  78.  (e)  See  Staples  v. Holdtworth,6  DowL  714 
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sufficiently  explicit,  the  other  party  may  take  out  a  summons     chap.  xv. 
and  obtain  an  order  ior  better  particulars  (/).  Where  the  plain-  ' 

tiff's  attorney,  by  mistake,  gave  credit  to  the  defendant  in  the  how^"ob"ained 
particulars  for  a  sum  of  money,  the  court  allowed  the  plaintiff  or  compelled, 
to  amend  them  by  striking  out  the  credit  so  given  {g).  The 
delivery  of  a  second  or  further  particular,  in  order  to  cover  a 
defect  in  the  first  particulars,  will  not  avail  the  party  deli- 
vering them,  unless  delivered  under  an  order  (A),  except  the 
objection  be  a  technical  one,  and  the  opposite  party  waive  it 
by  accepting  the  second  particulars (e).  By  a  rule  in  the 
Queen's  Bench  no  summons  for  further  particulars  shall  be 
granted,  unless  the  last  previous  order  for  particulars  be  first 
drawn  up,  and  such  order  produced  at  the  time  of  applying  for 
such  summons  (^*). 

As   to  what  errors   in   particulars  are   material,  see  post, 
1037. 

Time  for  Pleading  after.']  By  R.  H.,  2  W.  4,  r.  1,  s.  48,  "  A  Time  for 

defendant  shall  be  allowed  the  same  time  for  pleading  after  Pieadmg after 

ithe  delivery  of  particulars  under  a  judge's  order,  which  he  had 

jat  the  return  of  the  summons ;  nevertheless,  judgment  shall  not 

e  signed   till  the  afternoon  of  the  day  after  the  delivery  of 

he  particulars,  unless  otherwise  ordered  by  the  judge"  {^k). 

[Where  an  order  for  particulars  and  an  order  for  time  to  plead 

ave  been  obtained,  the  time  for  pleading  will  run  on,  although 

ijio  particulars  are  given,  unless  it  is  expressed,  in  the  order 

Ifor  time  to  plead,  that  it  is  not  to  begin  to  run  until  after  the 

elivery  of  the  particulars  {I).     As  to  what  plea  the  defend- 

|,nt   may  plead  if  bound   to   plead  issuably,  which  he   is  in 

eneral  bound  to  do  by  the    order  for  particulars,  see  ante, 

~ol.  I.  162.     When  a  summons  for  particulars  is  discharged, 

seems   that  the  defendant  ought  to  be  prepared  to  plead 

nstanter,  unless  where  a  dela^'  has  been  occasioned   by  the 

laintiff.  {See  Vol  I.  155). 

\  Annexing  Particidars  to  the  Record,]  At  the  time  of  enter-  Annexing 
(^jig  the  nisi  prills  record  with  the  judge's  marshal,  the  plain-  tife  Re^o/d.  *° 
jiff's  attorney  should  annex  to  it  a  copy  of  the  particulars  of 
^le  demand,  and  of  the  defendant's  set-otf  (if  any)(w).  This 
IJill  save  the  necessity  of  the  opposite  party's  proving  the 
'  der  for  the  delivery  of  the  particulars,  in  cases  where  he 
jay  be  desirous  of  confining  the  party  delivering  the  particu- 
rs  to  the  proof  of  the  items  contained  therein  {n).  If  the 
intifF  annex  to  the  record  particulars  varying  from  those 
livered  to  the  defendant,  and  the  defendant  is  prepared  at 
e  trial  to  prove  the  delivery  of  the  particulars  to  him,  the 
"endant  may  nonsuit  the  plaintiff,  if  he  is  unable  to  give 
evidence  any  cause  of  action  included  in  the   particulars 

\p  Tidd,  580,  5S9:  see  Hurst  v.  Wat-  mond,  1  Dowl.  99. 

}  1  Camp.  69,  n.:  Millwood  v.  Waller,  2  (/)  Adams  v.  JDrummond,  1  Dowl.  99:  see 

lint.  224:  Brown  v.  Hndgso^i,A  Taunt.  Aspinall  v.  Smith,  8  Taunt.  592:  Lane  v. 

\  Hunter  v.  Welsh,  1  Stark.  224.  Parsons,  3  Bing.  N.  C.  264:  5  Dowl.  359, 

i)  Preston  v.  Whiteheart,  5  Dowl.  720.  S.  C. 

a)  Brown  v.  Watts,  1  Taunt.  35.3.  (m)  R.  T.,  1  W.  4,  r.  Q,ante,  1028;  and 

[    Jones  V.  Fowler,  4  Dowl.  232.  Vol.  I.  258. 

I  R.  H.,59  G.  3,  Q.  B.  (n)  Macarthy  v.  Smith,   8  Bing,  146;  1 

\l  See  ante.  Vol.  I.,  155 :  Mowbray  v.  Moo.  &  Scott,  227 ;  1  Dowl.  253,  S.  C.                         ^ 

tA,  3  East,  508:  ^es  Adams  \.  Drum- 
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Book  iv.    delivered ;  or  if  not  ])re))ared  with  proof  of  the  delivery  of 
Part  i.    ^j^^  ])urticulars,  the  defendant  will  he  entitled  to  a  new  trial, 

and  the  plaintiffs  attorney  might  he  made  to  pay  the  costs 

of  the  former  trial  (o). 


Effect  of  Par- 
ticulitrs  on  the 
Pleadings  and 
Evidence. 

Payments 
specifically 
admitted  in, 
need  not  be 
pleaded. 


Proof  con- 
fined by  the 
Particulars. 


Bjfect  of  Particulars  on  the  Pleadings  and  Evidence.']  The 
particulars  are  not  to  be  considered  as  incorporated  in  the  de- 
claration [p) ;  and  before  the  R.  T.  1838,  it  was  ruled,  that 
an  admission  in  a  particular  of  demand  of  money  received 
would  not  avail  defendant  in  an  action  of  debt,  without  a  plea 
of  payment,  though  it  might  be  otherwise  in  an  action  of  as- 
sutnpsit(q).  This  point,  however,  was  not  free  from  doubt  (r); 
and  it  is  now  settled  otherwise  by  the  R.  T.,  1  Vict.,  which 
orders,  that  in  any  case,  in  which  the  plaintiff  (in  order  tc 
avoid  the  expense  of  a  plea  of  payment)  shall  have  given  cre- 
dit in  the  particulars  of  his  demand  for  any  sum  or  sums  o: 
money  therein  admitted  to  have  been  paid  to  the  plaintiff,  ii 
shall  not  be  necessary  for  the  defendant  to  plead  the  pay- 
ment of  such  sum  or  sums  of  money.  But  this  rule  is  nc 
to  apply  to  causes  where  the  plaintiff,  after  stating  the  amoun' 
of  his  demand,  states  that  he  seeks  to  recover  a  certain  ba 
lance,  without  giving  credit  for  any  particular  sum  or  sums 
And  by  the  same  rule  it  is  ordered,  that  payment  shall  not 
in  any  case,  be  allowed  to  be  given  in  evidence,  in  reduction  o 
damages,  but  shall  be  pleaded  in  bar. 

At  the  trial,  the  party  who  delivered  the  particulars  will  h 
confined  in  his  proof  to  the  items  therein  contained.     Thue 
where  the  particulars  stated  the  plaintiff's  demand  to  be  fo 
goods  sold  and  delivered  to  the  defendant,  the  plaintiff  wa 
not  allowed  at  the  trial  to  give  evidence  of  goods  sold  bj/  tb 
defendant  as  agent  for  the  plaintifi(s).     So,  proof  that  th 
defendant  acknowledged  that  he  owed  the  plaintiff  13/.  lOi 
will  not  support  particulars,  "  To  a  beast  sold  and  delivered 
18/.  10^."(^).     So,  where  the  particular  was  of  a  promissor 
note  only,  and  when  the  note  was  produced  at  the  trial  it  wa 
found  to  be  written  on  an  improper  stamp,  the  court  held,  tha. 
the  plaintiff  was  precluded  from  resorting  to  recover  upon  th 
consideration  for  the  note(u);  but,  under  such  a  particulaiK 
after  proving  the  note  at  the  trial,  the  plaintiff  may  recove"^"^' 
interest  on  it  (a;).     Where   the   declaration   contained    thre 
counts  on  three  bills  of  exchange,  but  the  particulars  state 
only  that  the  action  was  brought  to  recover  the  money  due  o: 
the  bill  in  the  first  count,  it  was  considered  that  the  plainti: 
could  not  recover  on  the  bills  mentioned  in  the  second  an 
third  counts (^).     But  where  the  declaration  contained  tw 
counts,  each  on  a  bill  of  exchange,  and  the  particulars  state 
the  action  to  be  brought  to  recover  the  amount  of  the  bL| 


m\ 


(0)  Morgan  v.  Harris,  1  Dowl.  570  ;  2 
C,  &  J.  461,  S.  C. 

(p)  Booth  V.  Howard,  5  Dowl.  438. 

{q)  Ernest  v.  Browne,  3  Bing.  N.  C. 
674:  Coatee  V.  Stevens,  2  C,  M.  &  R.  118: 
see  Jacobs  V.  Sfdrlet/,  2  Bing.  88. 

(r)  Kenyon  v.  Wakes,  2  M.  &  W.  764: 
Nicholl  V.  Williams,  Id.  758:  Rymer  v. 
Cook   M.  &  M.  86,  n. 

(s)  Holland  v.  Hopkins,  2  B.  &  P.  243; 
3  Esp.  168,  S.  C. 

(t)  Breckon  v.  Smith,  1  Ad.  &  Ell.  488. 


(u)  Wade  v.  Beasley,  4  Esp.  7:   Brw.\ 
V.  Watts,  1  Taunt.  353. 

(x)  Blake  v.  Lawrence,  4  Esp.  147- 
(y)  Duncan  v.  Hill,  2  B.  &  B.  684:  bi 
this  decision,  according  to  that  of  CooiJ 
V.  Amos,  2  C.  &  P.  267,  (post,  1039),  seen 
questionable;  for,  in  general,  if  thenuj 
ter  in  respect  of  which  the  plaintiff  seei ; 
to  recover,  and  of  which  he  gives  e^ 
dence,  be  expressly  stated  in  the  declar'l' 
tion,  the  particulars  need  not  mention  il  ; 
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mentioned  in  the  first  count,  with  interest,  and  that  the  Chap.  xv. 
plaintiffs  would  rely  on  the  whole  or  any  part  of  the  decla- 
ration  for  the  recovery  thereof,  they  were  held  sufficient  to 
entitle  the  plaintiff  to  recover  on  the  second  count(2^).  It  has 
been  held,  that,  under  a  particular  for  goods  sold  and  deli- 
vered, the  plaintiff  could  not  recover  for  money  had  and  re- 
ceived, although  it  appeared  that  the  goods  had  been  delivered 
to  the  defendant  as  agent,  for  sale  or  return,  and  that  he  had 
sold  them  and  received  the  value  (c^);  this  decision,  however, 
appears  questionable  (6).  Where  the  plaintiff's  particular 
stated  various  sums  of  money  due  by  the  defendant,  but  some 
of  which  were,  in  fact,  owing  from  the  defendant  and  his  part- 
ner, and  not  from  the  defendant  alone,  and  the  defendant 
pleaded  the  nonjoinder  in  abatement;  the  plaintiff  was  not  al- 
lowed to  give  evidence  of  those  due  from  the  defendant  solely, 
because  they  were  not  distinguished  from  the  others  in  the  bill 
of  particulars  (c).  Where  the  plaintiff's  bill  of  particulars 
stated  the  cause  of  action  to  be  for  the  amount  of  stakes  depo- 
sited in  the  defendant's  hands,  by  the  plaintiff  and  R.,  and 
won  by  the  plaintiff  of  R.,  the  court  held  that  he  could  not 
recover  the  amount  of  his  own  stake,  on  proof  that  he  had  re- 
demanded  it  from  the  defendant  before  it  was  paid  over(6?). 

As  the  object,  however,  of  this  strictness  is,  that  the  oppo-  Mistakes,  not 
site  party  may  know  what  will  be  attempted  to   be   proved  {][JjmTteriaL 
against  him  at  the  trial,  and  may  prepare  his  evidence  accord- 
ingly, a  mistake  in  the  particular,  not  calculated  to  deceive 
or  mislead  him,  will  not  be  deemed  material (e).     Thus,  an 
error  in  the  date  of  one  of  the  items  in  a  bill  of  particulars, 
as,  where  work  and  labour  was  stated  to  have  been  performed 
in  another  month,  was  holden  to  be  immaterial,  because  it 
could  not  have  misled  the  defendant (/).     And,  in  a  more  re- 
cent case,  where  the  particulars  stated  goods  to  have  been  deli- 
vered on  the  6th  June,  1836,  and  the  plaintiff  gave  evidence  of 
goods  supplied  on  the  28th  May,  1836,  it  was  held  that  this  was 
not  a  particular  which  could  have  misled  the  defendant,  al- 
though he  had  bought  goods  of  the  plaintiff',  and  paid  for  them 
for  the  six  months  previous  to  the  28th  May,  1836  (^).     So, 
where  the  particular  specified  a  bill  for  60/.,  bearing  date  on  a 
■certain  da}^,  and  the  evidence  was  of  a  bill  for  63/.,  dated  on  a 
different  day,  in  the  same  year  and  month,  Abbott,  J.,  held 
the   variance   to   be   immaterial  (h).     So,   where   a  payment 
made  on  account  of  the  defendant  to  A.  was  stated  in  the 
particulars  to  have  been  made  to  B.,  Lord  EUenborough  said, 
le  should  hold  it  to  be  immaterial,  unless  the  defendant  would 
nake  affidavit  that  he  was  misled  by  the  particulars  (?).     So, 
n  an  action  for  work  and  labour,  where  the  particulars  stated 
hat  plaintiff  claimed  for  work  and  labour  under  an  agreement, 


(3)  Hay  V.  Fishe);  2  M.  &  W.  722. 

(a)  Macarthy  v.  Smith,  8  Bing.  145;  1 
loo.  &  Scott,  227,  S.  C. 

(6)  See  Lambirth  v.  Roff,  8  Bing.  411;  1 
[oo.  &  Sc.  597,  S.  C. 

(f)  Colson  V.  Selby,  1  Esp.  452;  2  Sel- 
<n,  339,  S.  C. 

(d)  Davenport  v.  Davies,  1  M.  &  W. 
0. 

(e)  Lambb-th  v.  Roff,  1  Moo.  &  Scott, 
'7;  8  Bing.  411,  S.  C.  .■  Harrison  v. 
'ood,  1  Moo.  &  Scott,  536;   8  Bing.  371, 


S.C.. 

if)  Millwood  V.  Walter,  2  Taunt.  224: 
Hairison  v.  Wood,  1  Moo.  &  Scott,  536;  8 
Bing.  371,  S.  C. ;  Lambirth  v.  Roff,  1  Moo. 
&  Scott,  597;  8  Bing,  411,  S.  C-  Spencer 
V.  Bates,  1  Gale,  108  :  Green  v.  Clarke,  2 
Dowl.  18. 

(g)  Fleming  v.  Crisp,  5  Dowl.  454. 

(h)  Manninfi's  Index,  240. 

(i)  Day  v.  Bower,  1  Camp.  69,  n:  see 
Lambirth  v.  Roff,  1  Moo.  &  Scott,  597;  8 
Bing.  411,  S.  C. 

s2 


Hook  iv. 
Part  i. 


mission, 
when  cured 
by  Defen- 
dant's Evi- 
dence. 


1 038  Particulars  of  Demand^  Set-ojf,  ^c. 

it  was  Iicld  that  he  mij^ht  recover  for  extras  [k).  So,  where 
tlie  action  is  for  money  had  and  received  to  the  use  of  the 
])ankrii])t,  and  tlio  j)articulars  for  money  had  and  received  to 
the  \ise  of  the  i)hiintiffs,  as  assio^nees  (/).  So,  in  an  action 
against  an  agent  for  not  accounting  for  goods  delivered  to  him 
by  the  ])hiintift"  to  he  sold,  and  for  goods  sold,  and  money  had 

and  received,  and  the  particulars  were  headed,  "  A.  to  B. 

tierces  of  porter,  &c.,  £ ,"  and  contained  also  items  for 

money  had  and  received,  they  were  held  to  he  aj)plicable  to 
any  of  the  counts  in  the  declaration  (m).  So,  in  an  action  by 
a  carrier,  who  had  mis-delivered  certain  goods  to  the  defendant, 
which  the  latter  appropriated  to  his  own  use,  the  carrier 
having  paid  the  amount  of  the  goods  to  the  real  owner,  it  was 
held  that  he  might  recover  on  the  count  for  money  paid,  al- 
though his  particulars  were  only  "  To  seventeen  firkins  of 
butter,  55/.  G.v."  (w).  So,  in  an  action  for  goods  sold,  where 
the  particulars  were  for  "  chalk,"  and  the  proof  was  for 
"caulk,"  the  variance  was  held  immaterial,  as  it  was  not 
likely  to  mislead  (o).  Disbursements  have  been  held  recover- 
able under  an  item  in  the  particulars  for  "cash  advanced" (/>). 
So,  where,  in  debt  for  rent,  the  plaintiff  in  his  particular  de- 
scribed the  premises  as  being  in  a  different  parish  from  that 
in  which  they  were  really  situate,  the  court  held  the  mistake 
to  be  immaterial,  as  the  defendant  could  not  have  been  misled 
by  it  {q).  So,  in  ejectment  to  recover  premises  forfeited  by 
non-payment  of  rent,  a  variance  between  the  amount  of  rent 
proved  to  be  due,  and  the  amount  demanded  in  the  particu- 
lars, was  holden  not  to  be  material  (r).  Where  the  particu- 
lars of  the  plaintiff's  demand  were  on  an  account  stated,  "  as 
appears  by  a  memorandum  under  the  hand  of  the  defendant  of 
this  date,"  and  the  memorandum  was  inadmissible  for  want  of 
a  j^romissory  note  stamp,  it  was  held,  that  the  account  stated 
might  be  proved  by  other  evidence  than  the  memorandum. 
It  was  held,  also,  that  verbal  evidence  was  admissible  of  an 
admission  of  the  money  being  due,  and  a  promise  to  pay 
it  by  instalments,  though  such  admission  and  promise  were 
made  at  the  time  of  signing  the  memorandum,  and  were  em- 
bodied in  it  {s). 

Also,  although  the  plaintiff  is  confined  in  his  proof  to  the 
items  contained  in  his  bill  of  particulars,  yet  if  it  appear  from 
the  defendant's  evidence,  that  he  is  entitled  to  recover  for  items 
not  included  in  the  bill,  lie  shall  recover  for  such  items  {t). 
But  where,  in  an  action  for  lottery  tickets  sold,  the  particulars 
of  the  defendant's  set-off  mentioned  the  sale  of  the  tickets  to 
himself,  it  was  held  that  this  w^as  not  sufficient  proof  of  the 
sale,  and  that  the  fact  must  be  proved  by  other  evidence  {u). 


(k)  Lines  v.  Rees,  1  Jurist,  593, 

(I)   Tucker  v.  Barrow,  1  M.  (fe  M.  137. 

(m)  Hunter  v.  Welsh,  1  Stark.  224:  sed 
vide  Macarthy  v.  Smith,  8  Bing,  145;  1 
Moo.  &  Scott,  227,  S.  C. 

(n)  Brown  v.  Hodgson,  4  Taunt.  189; 
sed  vide  Macarthy  v.  Smith,  1  Moo.  & 
Scott,  227;  fi  Bing.  145,  S.  C-  Breckon  v. 
Smith,  1  Ad.  &  Ell.  48(i:  ante,  1036. 

(o)  Spencer  v.  Bates,  1  Gale,  108. 

Ip)  Harrison  v.  fVuod,  1  Moo.  &  Scott, 
536;  8  Bing.  371.  S-  C. 

(q)  Davies  v.  Edwards,  3  M.  &  Sel.  380: 


and  see  Lambirth  v.  Roff,  8  Bing.  411;  1 
Moo.  &  Scott,  597,  S.  C. 

(»•)  Tenm/  v.  Moody,  10  Moore,  252 ;  3 
Bing,  3,  S.'C. 

{s)  Singleton  v.  Bai-rett,  2  C.  &  J.  .368. 

it)  Hurst  V.  Watkis,  1  Camp.  68  :    ac- 
cord per  Parke,  B.,  in  1  M.  &  W.  486:  see    . 
1  Phil.  Evid.  182;  Rose.  39:  Holland  v. 
Hopkins,  2  B.  &  P.  243. 

(u)  Miller  v.  Johnson,  2  Esp.  602 :  Har- 
rington V.  M' Morris,  5  Taunt.  229:  ted 
qucere  9 
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It  seems  also,  that  where  the  particulars  need  not  be  given  as  Chap.  xv. 
to  some  counts,  the  omission  in  them  of  those  causes  of  action  7~~j 
will  not  be  material.  Therefore  the  delivery  of  a  particular  counts  not 
under  the  indebitatus  counts  will  not  prevent  the  plaintiff  ^^^'^^'^  ^y* 
from  giving  evidence  on  a  special  count  in  his  declaration,  if 
he  has  not  included  that  part  of  his  claim  in  his  particulars, 
as  a  particular  is  only  necessary  to  explain  the  indebitatus 
counts  (y).  And,  where  the  first  count  was  on  a  bill  of  ex- 
change for  40^.,  and  the  second  on  a  bill  for  20^.,  and  the  third 
for  goods  sold,  and  the  particulars  specified  only  the  20^.  bill 
and  the  goods — per  Abbot,  C.  J.,  "  That  is  no  objection.  If 
the  bill  is  specified  in  the  declaration,  it  need  not  be  mentioned 
in  the  particulars.  You  must  give  a  particular  of  goods  sold, 
but  you  never  need  give  a  particular  of  bills  of  exchange  if 
they  appear  in  the  declaration"  {z).  But  where  the  plaintiff 
declared  upon  three  bills  of  exchange ;  but  sought  by  his  par- 
ticular to  recover  on  the  bill  set  out  in  the  first  count  only, 
it  was  holden  tliat  he  might  give  the  other  two  bills  in  evidence 
to  prove  a  collateral  matter,  namely,  the  partnership  of  the 
defendants  {a) ;  but  it  was  considered  that  he  could  not  give 
them  in  evidence  as  a  substantive  cause  of  action  («).  Though, 
according  to  a  more  recent  case,  he  might  have  done  so,  had 
the  particulars  stated  that  the  plaintiff  would  rely  on  the 
whole  or  any  part  of  the  declaration  (b). 

The  plaintiff  may  give  evidence  of  a  demand  contained  in  proof  of 
the  particulars,  though  he  omitted  to  include  it  in  a  bill  de-  items  omitted 
livered  before  action   brought  (c).     But  this  would  in   most  Biu. 
cases  operate  against  him  in  evidence   as   to  the  additional 
items ;  and  the  delivery  of  a  former  bill  is  conclusive  evidence 
against  an  increase  of  charge  on  any  of  the  same  items  con- 
tained in  a  subsequent  bill(^). 

No  proof  of  the  order  for,  or  delivery  of,  the  particulars  of  Particulars, 
demand  or  set-off  is  requisite  at  the  trial,  when  they  have  been  ^^w  proved, 
annexed  to  the  record  (e) ;  but  the  particulars  are  not  part  of 
the  record  (/).  When  not  so  annexed,  in  order  to  prove  them 
at  the  trial,  the  judge's  order,  with  the  particulars,  should  be 
produced,  and  evidence  given  of  the  plaintiffs,  attorney's,  or 
agent's  signature  to  the  latter,  unless  admitted  by  him  (^). 

{y)  Day  v.  Davies,  5  C.  &  P.  340:  and  (c)  Short  v.  Edwards,  I  Esp.  374. 

see  Cooper  v.  Amos,  2  C.  &  P.  267*.   Fisher  id}  See  Loveridge  v.  Botham,  IB.  &  P. 

V.  Wainwright,  5  Dowl.  102 ;    1  M.  &  W.  49." 

480,  S.  C.  (e)  Macarthy  v.  Smith,  8  Bing.  145;    1 

(2)    Cooper  V.  Amos,  2  C.  &  P.  267.  Dowl.  253,  S.  C:  ante,  1035. 

/a)  Duncan  v.  Hill,  2  B.  &  B.  682.  (/)  Booth  v.  Howard,  5  Dowl.  438. 

b)  Hay  v.  Fiihe>\  2  M.  &  W.  722.  (i)  See  Rose.  40 :  1  Phil.  Evid.  18a 
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CHAPTER  XVI. 

COMPOUNDING  PENAL   ACTIONS. 

Chap.  xvi.       IN  all  actions  liy  common  informers  for  penalties  upon  any 
Leave  to conv  statute,  the  court,  upon  application,  may  give   the   j)laintifF 
pound,  when  leave  to  compound  with  the  defendant  (a).  No  composition  can 
granted.         ^^  made,  unless  by  the  order  and  consent  of  the  court  in  which 
the  suit  is  pending,  under  pain  of  10/.,  and  of  being  ever  after- 
wards disabled  from  suing  in  any  popular  action  (J).     This 
leave  of  the  court,  however,  is  not  necessary  in  actions  by  the 
party  grieved  (c).     It  is  entirely  in  the  discretion  of  the  court 
to  grant  it  or  not  (d).     And  the  court  have  refused  to  grant 
it  in  an  action  on  the  25  G.  2,  c.  36,  for  keeping  a  disorderly 
house,  &c.  (e)  ;  also  in  an  action  where  part  of  the  penalty 
was  given  to  the  poor  (/). 

The  composition  is  made  on  the  consent  of  the  parties.  It 
cannot  take  place  before  the  defendant  has  pleaded  (g).  And 
the  court  will  seldom  allow  of  it  after  verdict,  unless  circum- 
stances be  stated  to  them  which  entitle  the  defendant  to  such 
an  indulgence  (A),  as  where  he  is  very  poor,  &c.  (?*). 
How  obtained.  The  motion  for  this  purpose  is  ff  rounded  on  an  affidavit  hy 
the  plaintiff,  or  his  attorney,  stating  shortly  the  substance  of  the 
declaration  and  plea  and  the  state  of  the  cause,  and  the  sum 
for  which  the  parties  have  agreed  to  compound  the  action  (J).  The 
defendant  or  his  attorney  should  make  an  affidavit  to  the  same 
effect.  Take  these  affidavits,  with  the  declaration  and  plea,  to 
the  Solicitor  of  the  Treasury,  who  will  lay  them  before  the  At- 
torney-General for  his  consent.  As  soon  as  the  Solicitor  of  the 
Treasury  ascertains  whether  the  Attorney-General  consents  to 
or  refuses  the  composition,  he  generally  writes  to  the  plaintiff'' s 
attorney  informing  him  of  it.  The  plaintiff'' s  attorney  then  ap- 
plies at  the  Treasury,  and  if  the  Attorney -General  consents, 
you  have  to  pay  the  solicitor  51.  Is.  4d.,  who  hands  to  you  the 
papers  left,  and  also  a  consent  brief  of  the  Attorney -General, 
consenting  on  the  part  of  the  crown  to  the  action  being  com- 
pounded, and  for  one  moiety  of  the  penalty  to  be  paid  to  the 
plaintiff,  and  the  other  moiety  to  remain  for  the  crown.     The 

(a)  18  El.  c.  5,  ss,  3,  6.  (j)  Where  the  act  gives  costs  to  the  pro- 

(6)  lb. :    see  Rex  v.  Crisp,  1  B.  &  Aid.  secutor,  he  has  been  allowed  to  receive  a 

282:  Willia-ms  v.  Edley,8  East,  378  :  How-  certain  sum  and  costs  of  suit,  which  to- 

ard  V,  Sowerby,  1  Taunt.  103 :  Sheldon  v.  gether  amounted  to  more  than  the  sum 

Mumford,  5  Id.  268.  paid  to  the  crown.    (North  v.  Smart,  1  B. 

(c)  Kirkham  v.  Wheely,  1  Salk.  30.  &  P.  51 :    Wood   v.  Johnson,    2  W.  Bla. 

(d)  Maughan  v.   Walker,  5  T.  R.  98:  1157).    But  this  has  been  refused  where 
Howell  V.  Morris,  1  Wils.  79,  130.  the  sum  stipulated  for  costs  was  so  dispro- 

(e)  Bellis  V.  Beale,  Tidd,  9th  ed.  557:  portionate  as  to  prove  collusion   (Wood 
Wood  V.  Johnson,  2  W.  Bla.  1157.  v.  Cassian,  2  W.  Bl.  1157) :  and  where  the 

(/)  Hunson  v.  Sprange,  2  Smith,  195.  act  does  not  give  costs,  and  the  defendant 

(g)  18  El.  c.  5,  s.  3:  R.  v.  Crisp,  I  B.  &  is  willing  to  compound  for  a  certain  sum. 

Aid.  282:  R.  v.  Collier,  2  Dowl,  581.  and  to  give  a  further  sum  for  costs,  the 

(h)  Crowder  v.  Wagstaff,  IB.  &  P.  18:  crown  is  entitled  to  half  of  such  further 

Maughan  v.  Walker,  5  T.  R.  98 :  Morgan  sum,  it  only  being  in  the  nature  of  an  ad- 

V.  Lute,  1  Chit.  381.  dition  to  the  composition.  (Lee  v.  Cflw»» 

(i)  Bradshaw  v.  Mottram,  1  Str.  167.  2  Taunt.  213). 
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plaintiff'' s  attorney  then  indorses  a  hrief  for  counsel  to  consent  on  Chap.  xvi. 
the  part  of  the  plaintiff  to  the  action  being  compounded.  A  like  ~ 
hrief  must  he  signed^  indorsed  hy  counsel,  to  consent  on  the  part  of 
the  defendant.  The  two  latter  are  half-guinea  motions,  and  need 
not  he  moved  in  court.  All  this  may  he  done  in  vacation  as  well  as 
in  term(k).  Take  the  three  hrief s  and  affidavits  to  the  Rule  Office, 
and  draw  up  the  rule  and  serve  a  copy  on  defendants  attorney, 
and  make  an  appointment  with  him  for  the  defendant,  to  go 
with  you  to  pay  the  money  to  the  officer  of  the  respective  courts, 
whose  duty  it  is  to  receive  the  money  and  give  a  receipt  upon  the 
original  ride.  The  plaintiff'' s  attorney  then  makes  an  appoint- 
ment with  his  client  to  attend  and  receive  the  moiety,  and  he 
must  accompany  him  to  identify  him. 

Formerly,  in  the  Common  Pleas,  where  part  of  the  penalty  Notice  to 
went  to  the  crown,  it  was  usual  to  give  notice  to  the  Solicitor  Treasury  °^ 
of  the  Treasury,  and  the  consent  of  one  of  the  Queen's  coun-  whennec'es 
sel  or  Serjeants  must  have  been  obtained,  before  the  motion  ^^^^' 
could  have  been  granted  for  leave  to  compound  a  penal  ac- 
tion (^).     But  by  general  rule  of  all  the  courts  of  the  H.  T., 
W.  4,  r.  99,  "  Leave  to  compound  a  penal  action  shall  not  be 
»iven  in  cases  where  part  of  the  penalty  goes  to  the  crown, 
unless  notice  shall  be  given  to  the  proper  officer,  but  in  other 
cases  it  may. " 

The  rule  for  the  composition  must  express  that  the  defend-  Payment  of 
ant  doth  thereby  undertake  to  pay  the  sum  for  which  he  has  how  enforced 
leave  to  compound  {m)  ;  and,  if  he  do  not  afterwards  pay  it, 
the  court,  upon  application,  will  grant  an  attachment  against 
him  (n). 

(k)  The  application,  it  seems,  cannot  Sheldon  v.  Mwni/wd,  5  Taunt.  268:  Rex  v. 

be  made  to  the  judge  at  Nisi  Prius  on  the  Qihbs,  3  Dowl.  345. 
trial  of  the  cause.   (Lee  v.  Carey,  1  Chit.        (m)   R.  E.,  33  G.  3,  r.  2. 
Rep.  381).  [n)  Rex   v.  Clifton,  5  T.  R.  257.     See 

{})  Howard  v.  Sowerbt/,  1  Taunt.  103 :  form  of  rule,  Chit.  Forms,  602. 
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inwhatCases.  f^  what  Cases.']  THE  particular  cases  in  wliich  proceedings 
are  usually  set  aside  for  irregularity  have  been  already  noticed 
in  the  course  of  this  Work  ;  we  shall  here,  however,  again  no- 
tice some  of  them,  and  attempt  to  deduce  from  them  a  few 
general  rules. 

1,  Where  a  1.  If  any  necessary  proceedings  have  been  omitted  by  the 
ce^aTv^Pro-  P^^iiit^iff,  his  next  subsequent  proceeding  may  be  set  aside  for 
ceediiig  has  irregularity.  Thus,  if  the  defendant  be  arrested  upon  bailable 
been  omitted,  process,  and  there  have  been  no  affidavit  to  hold  to  bail,  the 

arrest  will  be  set  aside  for  irregularity ;  that  is,  the  defendant 
will  be  discharged  upon  a  common  appearance ;  or,  if  he  have 
given  a  bail-bond,  such  bail-bond  will  be  ordered  to  be  delivered 
up  to  be  cancelled  (a).  So,  if  plaintiff  sign  judgment  for 
want  of  a  plea,  without  having  given  a  rule  to  plead,  or  de- 
manded a  plea  when  necessary,  the  court  or  a  judge  will  set 
aside  the  judgment  (b).  So,  if  the  plaintiff  proceed  to  trial 
without  having  given  notice  of  trial  to  the  defendant,  the  court 
will  set  aside  the  verdict  (if  for  plaintiff)  and  grant  a  new 
trial  (c).  So,  if  the  plaintiff  sign  judgment  upon  a  cognovity 
without  entering  an  appearance  for  the  defendant,  the  court 
or  a  judge  will  set  aside  the  judgment  {d).  So,  where  a  penal 
statute  required  an  affidavit  to  be  filed  before  suing  out  pro- 
cess, and  several  actions  were  commenced  on  an  affidavit,  in- 
cluding all  the  defendants  in  the  several  actions,  instead  of  a 
separate  affidavit  against  each,  it  was  held,  that  the  affidavit 
was  defective,  that  the  want  of  an  affidavit  was  not  waived  by 
putting  in  bail,  and  all  the  proceedings  were  set  aside  (e).  So, 
where  judgment  was  signed  in  the  Queen's  Bench  after  ver- 
dict, and  a  certificate  for  speedy  execution,  without  a  rule  for 
judgment  being  given,  it  was  set  aside  (/*). 

2.  Where  the  2.  If  any  necessary  proceeding  on  the  part  of  the  plaintiff 
too  soon  or  ^^  be  not  had  within  the  time  limited  for  it,  or  be  had  before  the 
too  late.         time  appointed  for  it  by  the  practice  of  the  court,  it  may  be 

set  aside  for  irregularity.  For  instance,  if  the  plaintiff  enter 
an  appearance  for  the  defendant  after  the  time  limited  for 
that  purpose,  the  court  or  a  judge  will  set  aside  the  pro- 
ceedings for  irregularity  (^).     And  the  same,  if  he  declare  *;| 

(a)  See  Vol.  1. 500.  not  waived  by  ladies.  (Id.:  onte,  679).          |) 

(h)  See  ante,  Vol.  J.  157,  158.  (e>    Goodwin  q.  t.   v.    Parry,  4  T.  R-   iHj 

(f)  See  Bui.  N.  P.  327:  Duugkis  v.  Ray,  577. 

4  T.  R.  552.  (/)  Governors  of  the  Poor  of  Exeter  v. 

(d)  See  Davis  v.  Hughes,  7  T.  R.  206  :  SiveU,  7  Dowl  624. 

Watson  V.  Dore,  2  M.  &  W.  386:  Robart»  {g)   Watson  v.  Dore,  2  M.  &  W.  386: 

V.  Spur,  3  Dowl.  551.    Judgment  signed  Smith  v.  Painter,  2  T,  R.  719  :  see  Davit 

without  an  appearance  is  a  nullity,  and  v.  Hughes,  7  Id.  206:  ante.  Vol.  1. 122. 
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after  the  cause  is  out  of  court  {Ji).  So,  if  judgment  be  signed  Chap.  xvn. 
for  want  of  a  plea  before  the  time  for  pleading,  the  rule  to 
plead,  and  twenty-four  hours  after  demand  of  a  plea,  have 
severally  expired,  and  the  defendant  has  not  waived  the  ne- 
cessity for  them  by  pleading,  &c.,  the  court  or  a  judge  will 
set  aside  the  judgment  {%).  So,  if  final  judgment  be  signed 
before  the  expiration  of  the  time  limited  for  signing  it,  the 
court  will  set  it  aside  for  irregularity  (^*). 

3.  So,  if  any  necessary  proceeding  be  informal,  or  not  done  .3.  Where  it  is 
in  the  manner  prescribed  by  the  practice  of  the  court,  it  may  ^"(J^done  jn*^ 
be  set  aside  for  irregularity.     Thus,  if  the  affidavit  to  hold  to  the  manner 
bail  comprise  two  distinct  causes  of  action  which  cannot  be  f^f p"^c^tfce^ 
joined  (i),  or  be  otherwise  informal  or  defective  in  any  ma- of  the  Court, 
terial  part,  {see  Vol.  I.  493,  494,  495),  the  court  or  a  judge 

will  discharge  the  defendant,  or  order  the  bail-bond  to  be  de- 
livered up  to  be  cancelled  if  he  have  given  one(^).  So,  if  a 
judicial  writ  be  tested  (m)  or  returnable  improperly,  or  be  mis- 
directed, {Vol.  I.  517),  or  if  the  name  of  either  party  be 
omitted  in  it  (w),  or  if  the  attorney's  name  be  indorsed  on  it 
without  his  authority,  {see  Vol.  I.  51,  110)  (0),  or  if  there 
be  a  material  variance  between  the  first  writ  and  the  alias  {p), 
or  if  there  be  any  other  material  defect  in  it,  the  court  will  set 
it  aside  for  irregularit}"^,  and  order  the  defendant  to  be  dis- 
charged, or  the  goods  seized  under  the  writ,  or  the  produce 
of  them,  to  be  returned  to  the  defendant,  as  the  case  may  re- 
quire. So,  if  the  declaration  be  at  the  suit  of  two  plaintiffs, 
and  the  writ  at  the  suit  of  one ;  or  if  the  writ  be  against  one 
defendant,  and  the  declaration  against  two  {q);  or  if  the  writ 
)e  in  a  wrong  name,  and  the  plaintiff  enter  an  appearance 
■or,  and  declare  against  defendant  by  his  right  name  (r) ;  or 
if  the  declaration  be  for  a  cause  of  action  different  from  that 
in  the  writ  {s),  the  court  or  a  judge  will  set  aside  the  pro- 
ceedings for  irregularity  {t).  So,  if,  in  an  action  against  two, 
the  recognisance  of  bail  be  drawn  up  as  in  an  action  against 
one  only,  the  court  or  a  judge  will  set  aside  the  proceedings 
against  the  bail  for  irregularity  {u). 

4.  And,  lastly,  if  any  proceedings  are  had  which  are  not  4.  Where  it  is 
warranted  by  the  particular  circumstances  of  the  case,  ac-  by  the  other 
cording  to  the  practice  of  the  court,  or  for  which  there  is  no  Proceedings 
'oundation, — as,  where  an  attachment  is  sued  out  against  the  ^" 
sheriff,  or  proceedings  had  against  the  bail  after  the  defendant 

las  been  rendered,  and  notice  of  render  given  to  the  plaintiff's 
ittorney,  or  where  judgment  for  want  of  a  plea  is  signed  after 
3lea  pleaded ;  or  where  the  writ  of  execution  is  not  warranted 
)y  the  judgment,  or  the  like, — the  court  or  a  judge  will  set 
iside  the  proceedings  for  irregularity. 

(ft)  Wf/nn  V.  Clarke,  5  Taunt  649.  {p)  Cwbett  v.  Bates,  3  T.  R.  660. 

(i)  See  Vol.  I.  16i.  {q)  But  not  vice  versa,  if  the  plaintiff 

U)  See  Doe  v.  Hedges,  4  D.  &  R.  393  :  drop  all  further  proceedings  against  the 

nte,  Vol.  I.  331,  &c.  defendant    omitted    in   the   declaration. 

(k)  Dean  and  Chapter  of  Ereter  V.  Sea-  (Evans  \.    Whitehead,  2  M.   &  R.  367: 

ell,  61\  R.  688:  Crooke  v.  Davis,  5  Burr.  Bowles  v.  Bilton,  2  C.  &  J.  174:   ante, 

S90:  Holland  v.  Johnson,  Id.  697:  Hmsey  Vol.  1.  106,  144). 

.   Wilson,  5  T.  R.  254:    ante.   Vol.   I.        (r)  Hinton  v.  Stevens,  4  Dowl.  283,  per 

J4.  Littledale,  J. 

(l)  Vol.  I.  501.  is)  Tummon  v.  Ward,  4  Nev.  &  M.  876. 

(m)  Hart  v.  Weston,  5  Burr.  2586.  (t)  Vol.  I.  145. 

(n)  Tomson  v.  Browne,  Andr.  16.  (m)  Holt  v.  Frank,  1  M.  &  Sel.  199.    ' 

(o)  Oppenheim  v.  Harrison,  1  Burr.  20. 
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Book  iv.        As  to  setting  aside  proceedings  against  the  sheriff  for  irregu- 

^^'^'^  '•      larity,  see  Vol.  I.  6(54 ;  the  like,  as  to  i)roceedings  upon  the 

hail-bond,  Id.;  and  the  like,  as  to  execution  sued  out  pending 

error,  Id.  ,S51),  ike. 

Distinction  ^^  J"i',y  ^^^'  added,  that  wliere  tlie  proceeding  adopted  is  that 

i)etween  an      prescribed  by  tlie  practice  of  the  court,  and  the  error  is  merely 

anda^Nuility.  ^^  ^^^^  manner  of  taking  it,  such  an  error  is  an  irregularity, 

and  may  ])e  waived  })y  the  laches  or  subsequent  acts  of  the 

opposite  })arty;  but  where,  as  frequently  occurs  in  cases  falling 

within  the  hrst  and  last  of  the  a])ove  rules,  the  proceeding 

itself  is  altogether  unwarranted,  and  different  from  that  which, 

if  any,  ought  to  have  been  taken,  then  the  proceeding  is  a 

nullity,  and  cannot  be  waived  by  any  act  of  the  party  against 

whom  it  has  been  taken  {x). 

How  set  How  set  Aside.~\   Proceedings,  when  irregular,  are  set  aside 

Aside.  upon  application  to  the  court  in  term  time,  or  to  a  judge. 

Affidavit  for.  The  motion  to  the  court  must  be  founded  upon  an  affidavit 
stating  tlie  irregularity  complained  of(y);  and  if  the  irregu- 
larity be  in  any  process,  a  copy  of  such  process  should  be  an- 
nexed to  the  affidavit.  The  affidavits  must  shew  a  clear  case 
for  relief,  and  therefore,  where  the  motion  was  to  set  aside 
a  judgment  on  a  cognovit y  which  contained  an  agreement,  that 
if  there  were  any  error  in  the  accounts  it  should  be  rectified, 
and  the  affidavit  stated  that  an  error  had  been  discovered,  it 
was  held  to  be  defective  for  not  stating  what  the  error  was, 
whether  in  amount  or  otherwise  {z).  The  particular  instances  of 
irregularity  have  been  already  noticed  throughout  this  Work. 

Rule  Nisi  for.      If  the  court  be  satisfied  from  the  affidavit  that  the  proceed- 
ings are  irregular,  they  will  grant  a  rule  nisi  (a) y  and  after- 
wards, if  sufficient  cause  be  not  shewn  against  it,  they  will 
make  the  rule  absolute  (b).     The  rule  nisi  should  correctly 
state    the    proceeding   which    is    complained   of.     Therefore, 
where  the  service  of  the  writ  was  irregular,  but  the  writ  wast 
regular,  and  the  rule  was  to  set  aside  the  writ,  the  rule  was 
discharged  with  costs  (c),  and  vice  versa  (d).     So,  where  the 
rule  was  to  set  aside  a  judgment  for  irregularity,  and  the  real 
objection  was,  that  it  was  signed  against  good  faith,  the  court 
held  that  the  applicant  was  bound  by  the  form  of  the  rule, 
and  accordingly  discharged  it,  but  without  costs  (e).     In  the  fe 
Common  Pleas  there  is  a  rule  of  M.  T.,  10  G.  4  (/),  similar  to  '  lo 
a  former  one  in  the  Queen's  Bench  of  T.  T.,  42  G.  3  (g),  that  m  If 
in  future,  where   a   rule   to   shew  cause   is  obtained  for  the  '  move 
purpose  of  setting  aside  an  annuity  or  annuities,  the  several  fee 
objections  thereto  intended  to  be  insisted  upon  by  the  counsel, 
at  the  time  of  making  such  rule  absolute,  shall  be  stated  in 
the  said  rule  to  shew  cause.    And  the  same  in  a  rule  nisi  to  set 
aside  an  award  (h).     And  this  loile  has  been  adopted  in  prac- 
tice in  the  Exchequer  (^). 


(ifJi 


(Jlte 


(x)  See  Smith  v.  Sandys,  5  Nev.  &  M.  sheriff  to  retain  money  levied,  Id.  604. 

60:  Roberts  v.  Spur,  3  Dowl.  551 :  Hanson  (c)  Huggitt  v.  Parkin,  1  Bina;.  65. 

V.  Shackleton,    4    Dowl.    48 :    and  post,  (rf)  Edwards   v.   Banks,   4   Dowl.  3SJ'. 

1046,  1048.  Hasker  v.  Jarmaine,  1  C.  &  M.  408. 

(y)  See  Chit.  Forms,  604.  (e)   Smith  v.  Clarke,  2  Dowl.  218. 

(s)  Preadj/  v.  Lovell,  4  Dow).  671.  (/)  6  Bing.  347:  3  Moo.  &  P.  762. 

(a)  See  the  form,  Chit.  Forms,  604.  {g)  2  East,  56.9. 

(b)  See  the  forms  of  notice  of  motion  (h)  6  Bing.  347:  R.  E.,  2  G.  4,  Q.  B. 
to  set  aside  proceedings  for  irregularity.  Price,  57- 
Chit.  Forms,  603,  604;  and  of  notice  to  (t)  11  Price,  57. 
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Notice  of  Motion  and  Stay  of  Proceedings.']   Previous  to  chap.  xvn. 
moving,  a  notice  of  the  intended  motion  should  be  given  to  Notice  of  Mo- 
the  opposite  party,  in  order  to  obtain  a  rule  with  a  stay  of  tion. 
proceedings  in  the  Common  Pleas  (^■)  and  Exchequer  (^),  but 
it  seems  not  so  in  the  Q^ueen's  Bench  (^).     In  the  Exchequer, 
a  two  days'  notice  is  requisite  for  such  stay  {m). 

The  rule  nisi,  when  it  states  that  "  all  proceedings  shall  stay  of  Pro- 
be, in  the  meantime,  stayed,"  suspends  the  proceedings  for  all  cee<ii"gs- 
purposes,  until  the  rule  be  discharged  (?^);  and  therefore  the 
time  for  putting  in  bail,  for  pleading,  or  the  like,  remains 
the  same  after  the  rule  is  discharged  as  it  was  when  it  was 
granted  (?i) ;  and  pending  the  rule  the  plaintiff  cannot  even 
take  an  assignment  of  the  bail-bond  (»^).  Nor  can  he  move  to 
enlarge  another  rule  in  the  cause (o).  A  distinction  has  been 
taken  between  such  rules  obtained  by  a  plaintiff  and  by  a 
defendant ;  if  obtained  by  a  plaintiff,  the  defendant  is  allowed 
the  same  time,  after  the  rule  is  disposed  of,  to  take  the  next 
step,  that  he  had  when  the  rule  nisi  was  served  upon  him  ;  but 
[if  the  rule  were  obtained  by  the  defendant,  then  he  must 
take  the  next  step  on  the  same  day  the  rule  is  disposed  of 
(if  discharged)  at  his  peril ;  but  he  is  allowed  the  whole  of 
that  day  so  to  do.  He  will  not,  however,  be  bound  to  do  so, 
if  the  rule  nisi  expressly  provide  (as  it  sometimes  does)  that 
the  defendant  shall  have  the  same  time  to  take  the  next  step, 
after  the  rule  is  disposed  of,  as  he  had  at  the  time  he  obtained 
it(/)).  The  defendant  ought,  therefore,  (if  the  rule  do  not 
contain  this  express  provision),  pending  the  rule,  to  take  all 
proceedings  essential  to  be  completed  by  the  time  the  rule  will 
be  disposed  oii^q). 

In  what  Time  the  Application  must  he  made,  and  when  waived.]  in  what  Time 
By  a  rule  of  all  the  courts  of  i7.  T.,  2  W.  4,  r.  38,  "  No  applica-  t?on1SSst'be 
ion  to  set  aside  process  or  proceedings  for  irregularity  shall  be  made,  and 
llowed  unless  made  within  a  reasonable  tinie^  nor  if  the  party  ^  ^"  ^^'^^  " 
applying  has  taken  a  fresh  step  after  knowledge  of  the  irregular- 
ly (jr).     And  this  rule,  it  seems,  applies  as  well  to  the  case  of 

prisoner  as  to  other  persons (5).  It  applies  to  the  party's 
wn  acts  only,  and  not  to  acts  done  by  the  opposite  party  for 
im(^).  Where  there  is  an  irregularity  in  a  proceeding  had 
,11  vacation,  and  there  is  time  in  the  course  of  that  vacation 
o  apply  to  a  judge  at  chambers,  it  is  in  most  cases  imperative 
•n  the  party  complaining  to  do  so;  and  he  cannot  wait  to 

ove   to  set  aside  the  proceedings  till  the  next  term,  though 
[here  have  been  no   intermediate  steps  taken (?«).     If  either 

{})  Rolfe  V.  Brown,  1  Hodges,  27.  irregularity,  still  it  rests  upon  the  party 

(k)  See  Hannah    v.  Wpman,    3  Dowl.  complaining  of  the  irregularity  to  shew 

73:  Smith  v.  Wheeler,  3  Dowl.  431.  that  he  had  no  knowledge  of  it.     {Ander- 

(l)    Stratton    v.  Regan,  2  Dowl,   585:  don  v,  Alexander,  2  Dowl.  267:  Esdaile  v. 

verruling  Fortescue  v.  Junes,  1  Id.  524.  Davis,  6  Dowl.  465.    See  a  collection  of 

(m)  See  Hannah  v.  Wyman,  3  Dowl.  cases  decided  since  this  rule  in  Tidd,  New 

pa  Pract.  261). 

(n)  Swayne  v.  Cramond,  4  T.  R.  176.  (s)  Primrose  v.  Baddeley,  2  Dowl.  350; 

(o)  WyaU  V.  Prehhle,  5  Dowl.  268.  2  C.  &  M.  468  ;  4  Tyr,  370,  S.  C;    Fife  v. 

(p)  Hughes  V.  Walden,  5  B.  &  C-  771:  Biniere,  4  Dowl.  329:  Fownes  v.  Stokes,  4 

t  Hanlaire  v.  Byam,  4  Id.  970;    7  D.  &  Dowl.  125  :   but  see  Rook  v,  Johnson,  4 

L  458,  S.  C:   Vemmi  v.  Hodgens,  1  M.  &  Dowl.  405  ;  1  T.  &  G.  43,  S.  C;  Taylor  v. 

.  151.  Slater,  2  Scott,  839. 

Jq)   St.  Hanlaire  v.  Byam,  4  B.  &  C.  (t)  Per  Parke,  B.,  Chalkeley  v.  Carter, 

H  7  D.  &  R,  458,  S.  C.  4  Dowl.  480:  Davies  v.  Sherlock,  7  DowL 

\{r)  Although,  by  this  rule,  no  act  of  a  530. 

lirty  can  be  deemed  a  waiver,  unless  it  (u)  Cox  v.  Tullock,  2  Dowl.  47  ;  1  C.  & 

lis  been  done  with  a  knowledge  of  the  M.  531,  S.  C. ;  and  see  Hinton  v.  Stevens, 
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party  be  dissatisfied  witli  tlie  decision  of  the  judge,  he  may 
apply  to  the  court  on  the  first  day  of  the  next  term,  though 
the  judge  refuses  to  give  time  for  that  ])urpose,  and  stej).s 
necessiirily  taken  in  the  interim  will  not  amount  to  a  waiver 
of  the  irregularity  (a;).  In  such  cases,  wlieiT  the  application 
to  the  court  \'a  prima  facie  too  late,  but  the  defendant  relies 
upon  the  fact  of  a  previous  similar  application  having  been 
made  to  a  judge  at  chambers  within  the  proper  time,  the  rule 
should  be  drawn  up  on  reading  the  summons  and  order  of  the 
judge,  or  upon  an  affidavit  of  the  fact,  otherwise  it  will  be 
discharged  with  costs (j/). 

As  instances  of  the  rule  as  to  when  the  application  should 
be  made,  and  what  will  be  a  waiver  of  the  irregularity. — An  ir- 
regularity in  the  writ  oi  capias  Ttixa^i^  before  the  1  cSj-  2  F".  c.  1 1 0, 
have  been  taken  advantage  of  within  the  eight  days  limited 
for  putting  in  bail(5r),  or  before  an  undertaking  to  put  in 
bail  («),  or  before  putting  in  bail,  or  paying  money  into  court 
in  lieu  of  it(/>),  and  before  obtaining  time  to  put  in  bail(c), 
and  before  taking  the  declaration  out  of  the  office (c?).  And 
it  would  seem  that  a  similar  irregularity  in  the  affidavit  to 
hold  to  bail  under  the  1  c^  2  V.  c.  110,  must  be  taken  advan- 
tage of  before  taking  any  of  the  above  steps,  except  indeed  in 
the  last  instance,  as  to  taking  the  declaration  out  of  the  office, 
for  the  proceedings  in  the  action  and  proceedings  on  the  an-est 
are  now  quite  irrespective  of  each  other.  And  the  same  as  to 
the  capias,  where  it  is  merely  irregular,  and  not  actually  void. 
{See  ante,  521).  Also,  if  the  plaintiff,  at  the  defendant's  re- 
quest, accept  without  opposition  bail  named  by  the  defendant, 
the  latter  cannot  afterwards  move  to  discharge  the  bail  for  a 
defect  in  the  affidavit (e).  An  irregularity  in  a  writ  of  sum- 
mons, or  in  the  copy  served,  or  in  the  service,  must  be  taken  ad- 
vantage of,  according  to  some  cases,  it  would  seem,  in  four  days 
after  the  service  (/)  ;  and,  at  all  events,  before  the  expiration 
of  eight  days  after  the  service,  and  before  appearance  (^),  or 
an  undertaking  to  appear  (A).  But  an  appearance  entered  by 
the  plaintiff  for  the  defendant  does  not  operate  as  a  waiver; 
for  the  rule  only  applies  to  the  party's  own  act(«).  By  the 
defendant's  attorney  receiving  notice  of  declaration,  and  say- 
ing "  It  is  all  right,  I  will  call  and  settle  the  debt  and  costs," 


4  Dowl.  283;  1  H.  &  W.  521,  S,  C:  Ell- 
son  V.  Roberts,  2  C.  &  M.  343;  2  Dowl. 
241,  S.  C. ;  Anderson  v.  Alexander,  2 
Dowl.  267:  Tyler  v.  Green,  3  Dowl.  439: 
even  where  the  time  expires  on  the  last 
day  of  vacation.  ( Id.) 

(X)   Woodcock  V.  Kilby,  1  M.  &  W.  41. 

(V)  Shugars  v.  Concannon,  7  Dowl.  391. 

(z)  Sugars  v.  Concanen,  5  M.  &  W. 
30:  see^Tidd,  New  Pract.  262:  and  per 
Littledale,  J.,  Newnham  v.  Hanny,  5 
Dowl.  263  :  Firley  v.  Rallett,  2  Dowl. 
708:  Fownes  v.  Stokes,  4  Id.  125;  2  Scott, 
205,  S.  C;  Tucker  v.  Colegate,  1  Dowl. 
574:  2  C.  &  J.  489,  S.  C;  see  the  prior 
cases,  Jones  v.  Price,  1  East,  81:  Chap- 
man v.  Snow,  1  B.  &  P.  1.32:  Robinson  v. 
Nicolls,  2  Str.  1077:  Reeves  v.  Hucker,  2 
C.  &  J.  45:  D' Argent  v.  Vivant,  1  East, 
.330:  Mawman  v.  Whalley,  6  Taunt.  185: 
DaHnn  v.  Barnes,  1  M.  &  Sel.  230;  7  T. 
R.  376,  n. :  Desborough  v.  Coppinger,  8  T. 
R.  77:  Moses  v.  Richardson,  8  B.  &  C. 
421. 

(a)  HolHdaj/ v.Lawes,  3  Bing.  N.C.  541. 


(b)  Green  v.  Glassbrook,  1  Bing.  N.  C. 
516 ;  1  Scott,  402,  S.  C. 

(c)  More  v.  Stockwell,  6  B.  &  C.  76 ;  9 
D.  &  R.  124,  S.  C. 

(d)  Whale  v.  Fuller,  1  H.  Bl.  222:  Cos- 
wall  V.  Martin,  2  Str.  1072. 

(e)  Mammatt  v.  Matthews,  4  Moo.  & 
Sc.  356  ;  10  Bing.  5<)6;  2  Dowl.  747,  S.  C. 

if)  See  Chubb  v.  Nicholson,  1  H.  &,  W. 
666:  Graves  v.  Walter,  I  Scott,  510:  Hin- 
ton  V.  Stevens,  4  Dowl.  283;  1  H.  &  W. 
521,  S.  C. 

(g)  See  per  Littledale,  J.,  in  Newnham  v,'      ,„ 
Hanny,  5  Dowl.  263  :  Edwards  v.  Collins,     li  ki 
5  Dowl.  227  :    Tyler   v.  Green,  3  Dowl.  <    ' 
439:  Davis  v.  Sherlock,  7  Dowl.  530,   in 
which  case  the  service  was  in  a  wrong 
county:  Fox  v.  Nuney,  1  B.  &  P.  250:  R. 
V.  Hare,  1  Stra.  155  :  Steele  v.  Morgan,  8« 
D.  &  R.  450. 

(h)  See  Anon.,  1  Chit.  129:  Hompay  v... 
Kenning,  2  Chit.  236;  2  Chit.  240.  ' 

(t)  Davis  V.  Sherlock,  7  Dowl.  530:)  „ 
Chalkley  v.  Carter,  4  Dowl.  480  :  see  Led-  P'fcv 
wick  V.  Prangnall,  1  Moore,  299. 
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the  defendant  waives  any  irregularity  in  the  process (^)  ;  so  Chap,  xvh. 
he  waives  it  by  paying  the  debt  and  part  of  the  costs (/),  or 
perhaps  by  admitting  the  debt  after  service,  and  requesting 
time  to  pay  it(^).  In  general,  however,  a  defendant's 
asking  for  time  does  not  of  itself  waive  an  irregularity  in  the 
plaintiff's  last  proceeding (w).  An  irregularity  in  an  appearance 
by  plaintiff  for  the  defendant  must  be  taken  advantage  of 
before  judgment  by  default  (o).  An  irregularity  in  the  notice 
of  bail  is,  in  general,  waived  by  obtaining  time  to  inquire 
after  them(/>).  An  irregularity  in  the  notice  of,  or  in  de- 
livering the  declaration,  must  be  taken  advantage  of  before 
the  time  for  pleading  has  expired  (5^),  and,  at  all  events,  before 
plea,  or  even  before  taking  out  a  summons  to  stay  proceedings 
on  the  bail-bond  (r)  ;  and  a  variance  between  a  notice  of 
declaration  and  the  writ  must  be  taken  advantage  of  within 
four  days  from  the  time  of  the  service  of  the  notice,  whether 
in  term  or  vacation (5);  or  perhaps,  if  the  defendant  were 
entitled  to  eight  days'  time  to  plead,  then  within  eight  days. 
It  has  been  held,  however,  that  it  is  not  too  late  on  the  25th 
to  take  advantage  of  an  irregularity  in  declaring  too  soon, 
M^hich  has  occurred  on  the  seventh  (^).  It  may  be  observed, 
that  taking  the  declaration  out  of  the  office,  or  obtaining  time 
to  put  in  bail,  does  not  waive  any  irregularity  as  to  the  declara- 
tion itself(««).  But  taking  the  declaration  out  of  the  office 
waives  an  irregularity  in  its  having  been  filed  conditionally  (:»). 
Where  the  declaration  was  irregularly  delivered  at  the  same 
time  as  insufficient  particulars,  and  an  order  was  obtained  for 
better  particulars,  it  was  held,  that  the  defendant's  not  re- 
turning the  declaration  was  a  waiver  of  the  irregularity  (3/). 
There  appears  to  be  a  distinction  in  this  respect  between  notice 
of  declaration  filed,  and  delivery  of  declaration.  If  the  declara- 
tion delivered,  or  the  notice  of  declaration  filed,  be  wrong,  then 
the  above  rule  applies ;  if  the  notice  be  right,  and  the  declaration 
filed  be  wrong,  then,  if  the  declaration  be  not  taken  out  of  the 
Dffice,  the  application  may,  it  seems,  be  made  even  after  judg- 
ment signed  (^r).  The  notice  for  making  the  application  to  set| 
iside  an  interlocutory  judgment  for  irregularity,  begins  to  run/ 
rom  the  time  that  notice  was  received  of  judgment  being  signed,; 
,nd  the  defendant  cannot  as  of  course  delay  the  application^^ 
ntil  a  rule  to  compute  is  served  («).  A  motion  to  set  aside  an 
terlocutory  judgment  for  irregularity,  after  notice  of  inquiry 
[n  the  4th  of  November  for  the  12th,  was  held  to  be  too  late 

(k)  Lloyd  V.  Hawkyard,  1  M.  &  R.  320.  the  26th  October  to  the  9th  November. 

j  {/)  Monday  v.  Sear,  11  Price,  122.  {Newnham  v.  Hanny,  5Dowl.  259). 

(m)  Rawes  v.  Knight,  1  Bing.  132.  (t)  Fish  v.  Palmer,  2.  Dowl.  460:   and 

(n)  ATion.,  1  Dowl,  23.  see  Smith    v.  Pennell,  2  Dowl.  654;  sed 

1(0)  Pr.  Reg.  32  :  WiUiams  v.  Strahan,  1  qucere?    It  has  been  held,  that,  if  the  no- 

1.  R.  309.  tice  of  declaration  be  served  before  process 

np)  Foster's  bail,  2  Dowl.  586.  served,  the  defendant  must  apply  (before 

\{q)   See  Newnham   v.  Hanny,  5  Dowl.  judgment  to  set  it  aside.     {M'Quoick  v. 

i3 :  Smith  V.  Clarke,  2  Dowl.  218  :  Paire  Davis,  2  Chit.  Rep.  164). 

\Goodman,  2  Smith's  Rep.  391:  Minster  (u)  Chapman  v.  Eland,  2  New  Rep.  83: 

\Coles,  2  Chit.  Rep.  237.  Rev  v.  Home,  4  T.  R.  349. 

kr)  Davis  v.  Owem  1  B.  &  P.  342.  \x)  Gilbert  v.  Kirkland,   1  Dowl.  153: 

l«)  Hinton  v.  Stevens,  4  Dowl.  283:  see  and  see  Archer  v.  Barnes,  3  East,  342. 

uding  V.  Scarborough,  2  Har.  &  W.  94.  {y)  Aspinal  v.  Smith,  8  Taunt.  592;    2 

■here  the  plaintiff's  declaration  is  deli-  Moore,  655,  S.  C. 

Ted  on  the  day  after  that  on  which  it  (2)  See  per  Littledale,  J.,  5  Dowl.  263. 
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ursdate,  contrary  to  the  rule  of  H.  T.,        (a)  Grant  v.  Flower,  5  Dowl.  419:  see 
|\^.  4,  r.  1,  the  irregularity  is  waived  by    Roberts  v.  Cuttill,  4  Dowl.  204. 
i  delaying  to  come  to  tne  court  from 
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Book   iv. 
Pakt  I. 


on  tlic  Vli\\{h).  An  irregularity  as  to  the  delivering  of  a 
2)lea  would  he  waived  l)y  tlie  jdaintiff'a  attorney  accepting 
and  keeping  it,  as  if  the  plea  had  been  pleaded  hy  a  new 
attorney  without  iin  order  to  change  attornies(c).  But  the 
plaintiff's  demanding  a  particular  of  set-oft"  will  not  waive  the 
right  to  sign  judgment  as  for  want  of  a  plea,  where  the  plea  is 
a  7iullitj/{d).  An  irregularity  in,  or  omitting  to  give,  a  rule 
to  plead  or  demand  of  plea,  is  waived  by  the  defendant's 
pleading ;  and  this,  although  the  plea  be  a  nullity  upon 
which  the  plaintiff"  signs  judgment (e).  So,  it  seems,  ob- 
taining time  to  plead  would  be  a  waiver  of  a  nile  to  plead, 
and  obtaining  time  to  declare  would  be  a  waiver  of  a  rule  to 
declare  (/).  An  irregularity  in  the  plea  roll  {g)  should  be  taken 
advantage  of  before  the  defendant  has  accepted  the  issue  (A). 
By  accepting  the  issue^  and  not  moving  to  set  it  aside  or 
amend  it  at  plaintiff's  cost  within  four  days,  the  defendant's 
attorney  admits  it  to  have  been  properly  made  up(2).  An 
irregularity  in  a  notice  of  trial  or  inquiry,  or  in  the  time  and 
place  of  executing  it,  would  be  waived  in  general  by  the  de- 
fendant or  his  attorney  attending  at  the  trial  or  inquiry,  and 
making  a  defence  (7).  As  to  the  time  for  moving  to  set  aside  a 
judgment  by  default  for  irregularity,  see  ante,  703,  704.  In 
general,  an  irregularity  in  signing  the  judgment  would  be 
waived  by  attending  the  taxation  of  costs (^).  Where  a  de- 
fendant pleaded  to  a  scire  facias,  pending  a  rule  he  had  obtained 
to  set  it  aside  for  irregularity,  the  court  held  that  he  waived 
the  irregularity  by  his  plea(Z).  But  where  pending  a  rule  to 
set  aside  a  sci.  fa.,  which  did  not  operate  as  a  stay  of  proceed- 
ings, the  defendant  appeared  to  the  sci.  fa.,  in  order  to  prevent 
judgment,  it  was  held  to  be  no  waiver (w).  So,  pleading  to  an 
action  on  a  bail-bond,  after  demand  and  refusal  of  oyer,  in  order 
to  prevent  judgment  being  signed,  is  no  waiver  of  the  right  to 
oyer(?i).  And  the  rule  is  the  same  as  to  prisoners {0) ;  a  pri- 
soner who  is  supersedeable  for  not  being  declared  against  in 
time,  waives  the  irregularity  by  afterwards  pleading  (jk>). 
After  a  lapse  of  two  terms  the  court  will  not  discharge  the 
defendant  out  of  custody  on  the  ground  that  his  addition  and 
place  of  abode  are  not  indorsed  upon  the  ca.  sa.(q). 

It  is  also  to  be  observed,  that  in  general  there  can  be  no  waiver 

Knowied  e  of  ^^^^^s  with  a  knowledge  of  the  irregularity  (r).     So  an  irregu- 

the  Irregular-  larity  is  not  waived  by  agreeing  to  terms,  where  the  party  is 

^^y-  under  a  misapprehension  occasioned  by  the  mistake  of  a  judge 

in  point  of  law  (5).     It  rests,  however,  upon  the  party  corn- 
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(6)  Scott  V.  Cogger,  3  Dowl.  212 :  and 
see  Smith  v.  Clarke,  2  Id.  218:  Firley  v. 
Rallett,  Id.  708:  Cox  v.  Tullock,  Id.  478; 
sedvide  Hill  v.  Mills,  Id.  696;  semb.  contra. 

(c)  See  Margerem  v.  Makiltvaine,  2  N. 
R.  509, 

(d)  Ford  V.  BetTiard,  6Bing.  534  ;  4  Moo. 
&  P.  302,  S.  C. .-  see  Garratt  v.  Hooper,  1 
Dowl.  28. 

(e)  Semble,  Perry  v.  Fisher,  6  East, 
549;  and  such  is  the  practice. 

(/)  Towers  v.  Powell,  1  H.  Bl.  87. 

(g)  This  roll  is  now  abolished  in  all 
personal  actions.  {Hodges  v.  Biley,  7  Dowl, 
555). 

(h)  Combe  v.  Pitt,  1  W.  Bl.  525;  3  Burr. 
1682,  S.  C. 

(i)   Shepley    v.    Marsh,    2   Str.    1131: 


Thompson  v.  Tiller,  Id.  1266:  Mather  v. 
Brinker,  2  Wils.  243 :  Doe  v.  Cotte)-ell,  1 
Chit.  Rep.  277:  ante.  Vol.  I.  203. 

ij)  Seeante,  Vol.  1. 211, 212;  Vol.  II.  717. 

(k)  Tidd,  930  :  ante.  Vol.  I.  334. 

(I)  Sloman  v.  0)-egory,  1  D.  &  R.  181. 

(m)  See  per  curiam,  5  East,  462. 

(w)  Goodricke  v.  Turley,  4  Dowl.  431. 

(o)  Robertson  v.  Douglas,  1  T.  R.  191: 
P}-imrose  v,  Baddeley,  2  Dowl.  350. 

(p)  Pearson  v.  Rawlin^s,  1  East,  77;  6 
T.  R.  224,  S.  C:  ante,  864. 

(q)  Constable  v.  Fothergill,  2  Dowl.  591. 

(r)  Cox  V.  Tullock,  2  Dowl.  47. 

(s)  Whalley  v.  Bamett,  1  Dowl.  607;  3 
Tyr.  239,  S.  C:  and  see  Woodcock  v. 
Killey,  1  M.  &  W.  41 ;  4  Dowl.  730,  S.  C.    ' 


i 
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plaining  of  the  irregularity  to  shew  that  he  had  no  knowledge  Chap.  xvh. 

of  it(^).     And,  indeed,  it  would  seem  to  follow  from  one  case, 

that,  at  least  where  the  irregularity  is  apparent  on  the  face  of  No  Waiver 
the  proceeding,  the  applicant  is  bound  to  come  promptly  after  p^Q^lg^^^  • 
he  knows  of  the  proceeding,  and  not  merely  after  he  knows  of  a  Nullity. 
the  irregularity  itself  (w). 

What  has  here  been  said,  however,  as  to  the  time  of  making 
the  application  to  set  aside  proceedings  for  irregularity,  must 
be  understood  only  of  proceedings  which  are  merely  irregular; 
for,  if  a  proceeding  be  completely  defective  and  voidy  or,  in 
other  words,  a  nullity,  the  defect  is  not  waived  by  any  delay 
or  any  subsequent  proceeding  of  the  opposite  party (??). 
Thus  a  writ  of  summons  bearing  date  on  a  Sunday  is  a 
nullity,  and  cannot  be  waived (^).  So  is  a  notice  of  declara- 
tion served  on  a  Sunday  (^).  So  is  service  of  a  writ  on  a 
Sunday  {z).  So  is  an  interlocutory  judgment  signed  without 
an  appearance  entered («).  And  so  an  affidavit  taken  before  a 
person  not  having  competent  authority  to  take  it,  is  a  nullity, 
and  any  defect  therein  cannot,  it  seems,  be  waived  {h).  Where 
the  defendant  was  taken  in  execution  on  a  judgment,  which 
ought  to  have  been  revived  by  scire  facias,  but  was  not  so, 
he  court  held  that  even  the  delay  of  twelve  years  and  more 
id  not  waive  or  cure  the  defect  (c).  So,  where  the  maker 
and  indorser  of  a  note  were  hold  en  to  bail  in  one  affidavit, 
;he  defect  was  holden  not  to  be  waived  by  putting  in  bail(dJ). 
So,  where  defendant  pleaded  in  abatement  without  a  proper 
affidavit,  and  signed  judgment  of  nonpros  for  not  replying 
thereto,  it  was  held  the  judgment  was  irregular  and  not 
waived  by  the  plaintiff's  paying  the  costs  of  the  judgment  (e). 
And  a  demand  of  particulars  of  set-off  delivered  after  a  plea 
which  was  a  nullity,  is  no  waiver  of  the  plaintiff's  right  to 
sign  judgment (/). 

And  it  may  be  observed,  as  a  general  rule,  that  waiver  is 
loing  something  after  an  irregularity  committed,  where  the 
rregularity  might  have  been  corrected  before  such  act  done(^). 

Excuse  for  not  applying  in  Time.']  If  there  be  any  peculiar  Excuse fomot 
iircumstances  to  excuse  the  lateness  of  the  application,  they  ^^1^"^  ^^ 

ust  be  clearly  established  by  the  party  applying  (7i).  And 
f  the  excuse  be  a  previous  application  at  chambers,  the  rule 
[lust  be  drawn  up  on  reading  the  summons  and  order,  or 
in  affidavit  of  the  fact(«).     Delay  occasioned  by  changing  the 

[t]  Anderdon  V.  Alexander,  2  T>ovf\.  267 :  (c)  Mortimer  v.  Piggott,  2  Dowl.  615; 

lerbot  V.  Darley,  4  Dowl.  726:   Esdaile  but  this  decision  seems  questionable.   (See 

n  Davis,  6  Dowl.  465.  ante,  819,  n.  (I) ). 

\(u)  Esdaile  V.  Davis,  QTiovi\.  ^65.  (d)    Hussey    v.   Wilson,  5  T.   R.    254: 

V{v)  See  Mo7-timer  v.    Piggott,  2  Dowl.  ante,  Vol.  I.  494. 

15:  Taylor  v,  Phillips,  3  East,  156  :    Os-  (e)  Garratt  v.  Hooper,  1  Dowl.  28:  ante, 

Vne  V.  Taylor, ^l  Chit.  Rep.  400:  Anwi.,  655. 

jld.  237:  Roberts  v.  Spurr,  3  Dowl.  551:  (/)  Ford  v.  Bernard,  6  Bing.  534. 

Moore  v.  Stockwell,  6  B.  &  C.  76;  9  ig)  Per  cur.,  Stevenson  v.  Danvers,  2  B. 

&  R.  124,  S.  C.  &  P.  110. 

(t)  Hanson  v.  Shackleton,  4  Dowl,  48;  (h)  See  Anderdon  v.  Alexander,  2  Dowl. 

H.  &  W.  342,  S.  C.  267:  Herbert  v.  Darley,  4  Dowl.  726:  Or- 

\{y)  Morgan  v.  Johnson,  1  H.  Bl.  628.  ton   v.    France,  4  Dowl.  598:    Esdaile  v. 

;2)  Taylor  v.  Phillips,  3  East,  155.  Davis,  6  Dowl.  465. 

a)  Roberts  v.  Spurr,  3  Dowl.  551 :  but  (i)  Sugars  v.  Ckincanen,  5  M.  &  W.  30 ; 

!  Williams  v.  Strahan,  1  N,  R.  309.  7  Dowl.  391,  S.  C,  worn.  Shugars  v.  Con- 

tb)  See  Sharpe  v,  Johnson,  2  Bing.  N.  C.  cannon. 
j;  2  Scott,  405  ;  4  Dowl.  324,  S.  C. 
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attorney  has  been  lield  insuflRcient(/(:).  So  lias  the  illness  of 
a  witness,  whose  affidavit  was  neeessary  to  suj)port  the  appli- 
cation, as  a  commissioner  might  have  been  sent  for(/). 

Confessing  Irregularity  J]  If  the  party  who  has  committed 
the  irregularity  be  satisfied  that  he  has  no  sufficient  cause  to 
shew  against  the  rule,  he  may  save  some  expense  by  serving 
the  opposite  party  with  a  notice,  acknowledging  the  defect, 
desiring  him  not  to  proceed  to  make  tlie  rule  absolute,  and 
offering  to  pay  the  costs  already  incurred  (m)  ;  or,  if  he  per- 
ceive the  defect  before  the  other  party  has  moved  for  a  rule  to 
set  aside  the  proceeding,  he  may  prevent  all  expense  by  a 
similar  notice (w).  And  where,  after  service  of  the  rule  nisi 
to  set  aside  a  declaration  irregularly  delivered,  the  plaintiff's 
attorney  offered  to  pay  the  costs,  which  the  defendant  refused, 
the  court  made  the  rule  absolute,  on  the  terms  that  the  de- 
fendant should  pay  all  the  costs  subsequent  to  the  offer (o)  ; 
and  where  the  plaintiff  signed  an  irregular  judgment,  and,  on 
the  defendant  taking  out  a  summons  to  set  it  aside,  he  in- 
formed the  defendant  that  the  judgment  was  withdrawn,  it 
was  held,  that  the  defendant  had  no  right  to  get  an  order 
drawn  up  for  setting  aside  the  judgment,  and  that,  therefore, 
he  was  liable  to  pay  the  expense  of  it(/>).  An  affidavit  in 
support  of  a  motion  to  set  aside  an  appearance  irregularly 
entered  by  a  plaintiff  after  notice  that  process  was  abandoned 
need  only  deny  the  service  of  any  subsequent  writ  (5-). 

Costs,  &c.  CostSy  S^c.~\  In  the  case  of  a  rule  for  setting  aside  the  pro- 

ceedings for  irregularity,  if  it  be  made  absolute,  it  is  generally 
with  costs,  unless  some  strong  grounds  be  shewn  to  the  court 
for  ordering  it  otherwise  ;  so,  if  discharged,  it  is  understood  to 
be  discharged  with  costs,  unless  the  court  give  special  di- 
rections to  the  contrary (r).  But  if  the  rule  nisi  for  setting 
aside  the  proceedings  be  not  moved  with  costs,  and  the  rule  be 
made  absolute,  no  cause  being  shewn,  it  must  be  made  abso- 
lute in  the  terms  in  which  it  was  moved,  viz.  without  costs  (5). 
On  the  other  hand,  where  the  rule  nisi  is  moved  with  costs,  and 
it  be  discharged,  it  will,  almost  universally,  be  so  with  costs  (^). 
The  costs  of  an  application  to  set  aside  a  judgment  for  irregu- 
larity, which  was  granted  without  costs,  cannot  be  recovered 
by  way  of  aggravation  of  damages,  in  an  action  of  trespass  foi 
seizing  goods  under  colour  of  such  judgment  (m).     In  the  case 


(k)  Golding  v.  Scarborough,  2  H.  &  W.  94. 

(/)  Orton  V.  France,  4  Dowl.  598. 

(w)  See  form  of  notice,  Chit.  Forms, 
605. 

(n)  See  form  of  notice  not  to  appear  to 
process,  Chit.  Forms,  G05.  See  Imp.  K. 
B.  494,  n. ;  and  the  case  of  an  irregular 
judgment,  ante,  704. 

(o)  Briscow  v.  Beckett,  4  M.  &  R.  100: 
and  see  Halton  v.  Stocking,  2  C.  &  J.  60; 
2  Tyr.  165  ;  1  Dowl.  296,  S.  C,  where  the 
attorney  was  made  to  pay  the  subsequent 
costs. 

(p)  Hargrave  v.  Hofden,  3  Dowl.  176 : 
f>ee  Clarke  v.  Crockford,  Id.  693 :  Robinson 
V.  Stoddart,  5  Dowl.  266. 

(q)  Wintle  V.  Hogg,  ^  Dowl.  623 :  see 
Giles  V.  Hemming,  6  Dowl.  623. 


(r)  R.  M.,  37  G.  3,  Q.  B.,  7  T.  R.  82 
There  seems  to  be  no  similar  rule  in  C.  P 
or  Exch.  (Anon.,  1  Chit.  Rep.  390,  n. 
post,  title  "  Motions  and  Rules").  WTien 
the  rule  is  discharged  for  a  formal  objec 
tion  to  the  affidavit,  the  court  has  a  dis 
cretion  as  to  the  costs,  and  may  dischargi 
the  rule  without  costs.  {Harris  v.  Mat 
thews,  4  Dowl.  608). 

(s)  Per  cur.,  37  G.  3,  K.  B.:  1  Tidd 
524 :  Rex  v.  Sheriff  of  Middlesex,  in  Dun 
combe  v.  Crisp,  2  Dowl.  5. 

it)  Tillei/  V.  Henlef/,  1  Chit.  Rep.  136 
and  see  Huggett  v.  Parkin,  1  Bing.  65; 
Moore,  3.59,  S.  C-  post,  title   "  Motion 
and  Rules." 

(m)  Loton  V.  Devereux,  10  Law  JouR 
103. 
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of  an  order  to  set  aside  proceedings,  a  judge  at  chambers  may,   Chap.  xvh. 

it  seems,  give  costs  (^),  though  the  practice  as  to  his  giving 

them  is  by  no  means  certain  (j/).     If  he  refuses  to  give  costs, 

the  successful  party  must  not  afterwards  apply  to  the  court 

for  them(^).     As  to  the  mode  of  enforcing  the  payment  of 

costs  by  attachment,  see  post.  Booh  IV.  Part  III. 

In  setting  aside  a  judgment  and  execution  for  irregularity.  Term  of 
we  have  seen  {ante,  705)  that  the  court  or  judge,  in  general,  re-  Action.^  ^^ 
strains  the  applicant  from  bringing  any  action  (a),  where  the 
applicant  is  given  the  costs  of  the  application,  &c.  If,  how- 
ever, the  term  of  bringing  no  action  be  not  imposed  l3y  the 
court  at  the  time  of  disposing  of  the  rule  for  setting  aside  the 
irregular  proceedings,  the  successful  party  cannot  at  a  subse- 
quent period  be  restrained  from  bringing  an  action  in  respect 
of  the  irregularity  (6). 


(x)  Hoe  Vrescott  v.  Koe,  1  Dowl.  274 ; 
2  Moo.  &  Scott,  119  ;  9  Bing.  104,  S.  C; 
sed  vide  Read  v.  Lee,  2  B.  &  Ad.  415 ;  1 
Dowl.  52,  S.  C:  Spicer  v.  Todd,  1  Dowl. 
306.  Some  of  the  judges  still  doubt  their 
power  in  some  cases  to  give  costs,  on  an 
application  at  chambers,  and  refuse   to 


give  them. 

(y)  See  Davy  v.  Brown,  1  Scott,  384. 
(2)  See  Davy  v.  Brown,  1  Scott,  384. 

(a)  See  Pritchet  v.  Boevey,  1  C.  &  M. 
775:  Loton  v.  Devereux,  3  B.  &  Ad.  34.3. 

(b)  Abbott  v,  Greenwood,  7  Dowl,  534, 
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CHAPTER  XVIII. 


JUDGMENT  OF  NONPROS. 


JUDGMENT  of  nonpros  is  a  final  judgment  for  costs  only, 
signed  by  the  defendant,  whenever  the  plaintiff,  in  any  stage 
of  the  cause,  neglects  to  prosecute  his  suit,  or  part  of  it, 
within  the  time  limited  by  the  rules  of  the  court  for  that 
purpose. 

For  not  Declaring.']  We  have  already  noticed  (ante,  Vol.  I. 
137)  the  time  within  which  the  plaintiff  must  declare;  and 
that  if  the  plaintiff  do  not  declare  within  such  time,  or  within 
such  further  time  to  declare  as  he  may  obtain  of  the  court  or 
a  judge,  the  defendant  may,  at  the  expiration  of  four  days 
next  after  a  written  demand  of  declaration  served  upon  the 
plaintiff,  his  attorney,  or  agent,  as  the  case  may  be,  sign  judg- 
ment oi  nonpros  {a).  The  demand  cannot  be  made  until  after 
the  time  in  which  the  plaintiff  is  bound  to  declare  (6).  If  ^'^ 
such  a  demand  has  been  made,  and  time  to  declare  obtained,  ^ 
the  defendant  may  sign  judgment  of  nonpros  without  a  fresh 
demand  of  declaration  (c).  But  judgment  of  nonpros  cannot 
be  signed  after  a  declaration,  &c.,  has  been  actually  delivered 
or  tendered,  although  the  time  has  expired  ( 6?)  ;  unless  the  fe 
delivery  of  the  declaration,  &c.,  be  a  fraud  on  the  court,  as  in 
Ariel  V.  Barroro{e),  where  the  plaintiff  delivered  a  declaration, 
after  having  obtained  a  rule  to  discontinue  on  payment  of 
costs,  and  the  court  refused  to  set  aside  a  judgment  of  nonpros 
signed  after  delivery  of  declaration. 

If  the  action  be  against  several  defendants,  the  plaintiff  may  "fi 
be  nonprossed  by  any  one,  if  all  have  appeared  ;  but  if  al]  i^rj 
have  not  appeared,  then  those,  or  any  one  of  those,  who  havt 
appeared  cannot  nonpros  the  plaintiff(/),  even  in  trespass  I* wit 
unless  the  plaintiff  have  actually  declared  against  some  o:  ^}\ 
them,  or  have  taken  out  a  rule  for  time  to  declare  againsi  ^(ift, 
some  of  them,  in  which  case  the  others  may  sign  judgment  o  Na 
nonpros  {g).     Also,  where  several  defendants  are  entitled  t<  iltte 


WiH' 


ifpeai 


(a)  This  four  days'  demand  is  required  by 
the  R.  T.,  1  W.  4,  r.  8,  by  which  it  is  or- 
dered, "That  no  judgment  of  nonpros 
shall  be  signed  for  want  of  a  declaration, 
replication,  or  other  subsequent  pleading, 
until  four  days  next  after  a  demand 
thereof  shall  have  been  made,  in  writing, 
upon  the  plaintiff,  his  attorney,  or  agent, 
as  the  case  may  be."  (See  the  former 
practice,  Tidd's  New  Pract.  225).  That 
rule,  as  far  as  it  related  to  a  demand  of 
replication  and  subsequent  pleadings,  is 
altered  by  the  R.  H.,  2  W.  4,  r.  1,  s.  54, 
ante.  Vol.  1. 195,  which  makes  a  service  of 
a  rule  to  reply  or  plead  a  subsequent  plead- 
ing a  sulhcient  demand  of  such  repli- 
cation or  subsequent  pleading.  By  R. 
H.,  2  W.  4,  r,  1,  s.  38,  it  shall  not  be 


. 


necessary  for  a  defendant,  in  any  cas< 
to  give  a  rule  to  declare,  except  upo: 
removal  from  inferior  courts,  i  See  th 
form  of  the  judgment.  Chit.  Forms,  606) 
(6)  Harris  v.  Duncan,  cor.  Patteson,  J 
at  chambers,  Feb.  1837. 

(c)  Wells  v.  Hare,  1  Dowl.  366:  Teulo 
V.  Grant,  5  Dowl.  153. 

(d)  Grai/  v.  Pennell,  1  Dowl.  120. 

(e)  Ariel  v.  Barroiu,  8  Bing.  375. 
(/)  Philpott  v.  Muller,  1  Doug.  169,  n 

Palmer  v.  Fiestei,  2  Dowl.  507:   see  Im 
wood  v.  Mawley,  5  D.  &  R.  351;  3  B. 
C.  553,  S.  C. ;  Jones  v.  Gibson,  5  B.  &  ( 
768;  8  D.  &  R.592,  S.  C-  Murphi/  v.  Dm 
Ian,  5  B.  &  C.  178;  7  D.  &  R.  618,  S.  Cl 

(g)  Roe  v.  Cock,  2  T.  R.  257:  Uuller     ^ 
Upton,  Id.  259,  n. 
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jign  judgment  of  nonpros,  they  can  sign  but  one  judgment,  Chap.  xvm. 
ilthough  they  have  appeared  severally  by  separate  attornies(7i). 
rhe  judgment  should  be  a  general  judgment  against  plain- 
;ifF(2),  except  in  the  cases  above  mentioned. 

In  proceedings  to  outlawry,  if  the  defendant  be  taken,  or  After  Out- 
ippear  voluntarily  on  the  exigi  facias,  the  plaintiiF  must  de-  ^'^^* 
dare  against  him  within  the  usual  time  limited  upon  pro- 
seedings  by  summons  ;  otherwise  the  defendant  may,  four 
lays  after  a  declaration  has  been  demanded  in  writing,  sign 
udgment  of  nonpros {k).  But  if  the  defendant  be  outlawed, 
md  afterwards  come  in  and  reverse  the  outlawry,  although 
he  plaintiff  must  declare  against  him  (if  at  all)  within  two 
erms  after  the  reversal,  yet  the  defendant  cannot  sign  judg- 
nent  of  nonpros,  if  the  plaintiff  fail  to  do  so(Z). 

If  the  plaintiff  in  replevin  do  not  declare  before  four  days  in  Replevin, 
lave  expired  after  the  service  of  the  rule  to  declare,  and  a 
our  days'  demand  of  declaration  in  writing,  the  defendant 
lay  sign  judgment  of  nonpros (m).  So,  if  he  do  not  declare 
3on  a  writ  of  second  deliverance,  within  the  time  limited  for 
bat  purpose,  the  defendant  may  sign  judgment  oi  nonpros (n). 

Where  a  cause  is  removed  from  an  inferior  court  by  writ  of  After  Re- 
aheas  corpus  cum  causa,  the  plaintiff  (if  he  declare  at  all  in  jJIferlor'^*''^ 
le  court  above)  must  declare  before  the  end  of  the  term  next  Court. 
Pter  that  in  which  bail  is  put  in  ;  but  after  a  removal  by  the 
3fendant  judgment  of  nonpros  cannot  be  signed  if  he  fail  to 
3  so(o)  ;  otherwise  after  a  removal  by  the  plaintiff (/>). 
Before  the  defendant  can  sign  judgment  of  nonpros  for  not  When  Defen- 
claring,  he  must  have  appeared  to  the  action  (5-),  and,  if  he  g^*  ""^^ 
lows  the  plaintiff  to  appear  for  him  according  to  the  statute, 
cannot  nonpros  him^r).      Since   the  2  JV.  4,  c.  89,  and 
S^  2  V.  c.  110,  it  would  seem  that  the  time  for  demanding 
nonpros  will  be  regulated  in  all  cases  by  the  appearance  to 
e  writ  of  summons ;  and  the  defendant  may,  it  seems,  enter 
L  appearance,  so  as  to  entitle  him  to  demand  a  declaration  or 
npros,  at  any  time  before  the  plaintiff  has  entered  an  ap- 
arance  for  him,  and  while  the  cause  is  in  court (5).     Where 
appeared  that  the  defendant,  on  entering  an  appearance  to 
e  writ  of  summons,  had  made  a  mistake  in  the  names  of  the 
rties,  and  notice  being  given  to  him  of  the  fact  by  the 
lintiff,   he   promised   to  amend,   but   instead   of  doing   so 
tered  a  new  appearance,  and  then  demanded  a  declaration, 
d   the  plaintiff'  not   declaring  till  the  following  term,   he 
ned   judgment    of    nonpros,    the    court    was    of   opinion 

i)  Price  V.  FoM^Are^,  4  Burr.  2418;  1  Co-  (q)  See  Hall  v.   Champneys,  4    Dowl. 

IS,  74:  Allington  v.  Vavasor,  2  Salk.  713;  1  Tyr.  &  G.  496,  S.  C. 

(r)  The  judgment  of  nonpros  is  founded 

>  See  Jones  v.  Gibson,  5  B.  &  C.  768;  on  the  13  Car.  2,  st.  2,  c.  2,  s.  3,  from  the 

.  &  R.  592,  S.  C.  wording  of  which,  it  would  appear  that  to 

)  See  form  of  such  judgment.  Chit,  sign  judgment  of  nonpros  for  not  declar- 

ms,  .557.  ing  an  apj)earance,  must  have  been  entered 

Seeaw^e,  934.  "for  the  defendant  by  attorney,  in  the 

t)  See  as  to  this  judgment,  ante,  799:  term  wherein  the  process  is  returnable." 

Chit.  Forms,  438  to  442.    The  R.  H.,  At  that  time  an  appearance  could  not  be 

4,  r.  1,  s.  38,  requires  the  rule  to  de-  entered  by  the  plamtiff'for  the  defendant, 

in  all  cases  of  removals  from  inferior  the  12  Geo.  1,  c.  29,  being  the  first  statute 

ts  {ante,  1052,  n.  (a) ).  allowing  it. 

)  See  ante,  799,  800.  (*)  See  Price's  Pract.  283,  and  see  the 

I  Ante,  949:   Clark  v.  Mayor  of  Ber-  former  practice:  Primrose  v.  Bradley,  6 

r,  4  B.  &  C.  649.  East,  314. 

)  Ante,  949. 
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Book  tv.     that  the  defendant  liad  heen  irrefi^ular  in  not  amending  the 
^^"^  '•       a])pearance,  and  thereloie   directed  the  judgment   to   he   set 
aside  (^). 

It  may  he  necessary  liere  to  ohserve,  tliat  judgment  ol 
nonpros  must  he  signed  within  a  year  from  the  execution  oi 
the  process,  and  cannot  he  signed  afterwards (m). 

For  not  Re-        For  not  Replying,  c^r.]  If  the  ])laintiff  do  not  reply,  surre- 
plymg,  &c.     join,  surrel)ut,  &c.,  within  the  time  limited  for  that  j)urpos( 
after  service  of  the  rule,  {nee  ante.  Vol.  I.  196,  107),  or  spe- 
cified in  an  order  for  further  time,  the  defendant  may  sigi 
judgment  of  nonpros,  unless  the  replication,  &c.,  lias  actually 
been  delivered  or  tendered  before  signing  judgment(w).     Anc 
even  where  the  plea  concludes  to  the  country,  if  the  plaintif 
be  ruled  to  reply,    he  must,  it   seems,  actually   deliver  th 
similiter  within  the  time  limited  by  the  rule,  otherwise  th 
defendant  may  sign  a  nonpros  (w).     Service  of  a  rule  to  reply 
or  to  plead  any  subsequent  pleading,  is  a  sufficient  demand  of  i 
replication  or  such  other  subsequent  pleading,  and  therefor 
a  separate  demand  is  not  requisite  (x). 
May  be  signed      It  may  be  observed,  that  a  judgment  of  nonpros  may  be  signe* 
^e^SiTit""^  to  any  part  of  the  suit  which  is  not  prosecuted.     Thus,  for  in 
stance,   if  the  declaration  contain  two  counts,  and  the  defend 
ant  plead  non  assumpsit  to  the  first  count,  and  the  Statute  o 
Limitations  to  the  second,  and  the  plaintiff  reply  to  the  pie 
of  the  Statute  of  Limitations,  but  omit  adding  the  similite 
to  the  plea  of  non  assumpsit,  defendant  ruling  the  plaintiff  t 
reply,  and  waiting  four  days  after  it,  might  sigh  a  judgmen 
of  nonpros  to  the  first  count.     But  in  such  or  in  any  other  cas 
where  the  plaintiff  has  so  replied,  &c.,  so  as  to  leave  part  onl; 
of  the  defence  answered,  the  defendant  could  not  sign  judg 
ment  oi  nonpros  as  to  the  whole  action,  but  only  as  to  suc^,, 
part  of  it  as  remains  not  prosecuted  by  the  plaintiff.     Wher 
the  defendant  pleaded  by  mistake  the  general  issue  to  thre  \ 
instead  of  four  counts,  and  plaintiff  replied,  and  then  defend 
ant  amended  his  plea  by  extending  it  to  the  fourth  count,  an  ^^''^ 
plaintiff  not  having  replied  to  the  amended   plea,    althoug 
ruled  so  to  do,  defendant  signed  judgment  of  nonpros  to  th 
whole  action — it  was  held  that  this  was  irregular  (y).     An( 
where  defendant  pleaded  payment  into  court  to  the  whole  d< 
claration,  and  other  pleas  to  all  except  the  sum  paid  in,  an 
the  plaintiff  replied  to  the  plea  of  payment  into  court  onlj 
that  he  accepted  the  sum  paid  in  and  was  satisfied,  it  was  hel( 
that  the  defendant  could  not  sign  judgment  of  nonpros,  fc 
want   of  a  replication  to  the  other  pleas  (0);  but  where  th 
payment  into  court  is  pleaded  only  to  part,  the  plaintiff  mus 
reply  to  the  other  pleas,  or  the  defendant  will  be  entitled  \ 
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(t)  Bate  V.  Bolton,  2  C,  M.  &  R.  365;  notwithstanding  delivery.     {Ariel  v.  B» 

4  Dowl.  10<),  S.  C;  and  see  Id.;  1  Tyr.  &  row, 8  Bing.  .375). 
G.  148;  4  Dowl.  677-  {w)  Mollis  v.  Buckingham,  3  D.  &  R, 

(m)  See  R.  H.,  2  W.  4,  r.  35:  Cooper  v.  See  the  forms  of  judgment  for  not  repl 

Nias,  3  B.  &  Aid.  271 ;    1  Chit.  Rep.  669,  ing,  Chit,  Forms,  608. 
S.  C.    The  return  day  of  the  process  is  the        {x)  R.  H.,  2  W.  4,  r.  1,  s.  54,  ante,  V<  filjii  j 


day  it  is  executed.     (See  Hodgson  v.  Mee,     I.  195. 

5  Nev.  &  M.  302;  3  A.  &  E.765,  S.  C.)  it/)  Dordsey  v.  Cook,  4  B.  &  C.  135.     ' 


(v)  Gray   v.    Pennell,  1  Dowl.  120.     If        (s)  Coates   v.  Stevens,  2  C,  M.  &  I 
thedelivery  of  replication,  &c.,  beafraud    118;  1  Gale,  75;  3  Dowl.  784,  S.  C. 
on  the  court,  judgment  may  be  signed, 
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judgment  of  nonpros  on  the  unanswered  pleas («).     As  to  a  Chap.  xvm. 
nonpros  by  one  of  several  defendants,  see  ante^  1052.  ~ 

In  replevin,  after  the  defendant  has  avowed,  he  may  rule  in  Replevin, 
the  plaintiff  to  plead,  in  the  same  manner  as  he  is  ruled  to  re- 
ply in  other  actions ;  and  if  the  plaintiff  neglect  to  plead  within 
the  time  limited  by  the  rule,  the  defendant  may  sign  judgment 
oi  nonpros  {h). 

As  to  nonprossing  the  plaintiff  in  ejectment,  see  ante^  751,  in  Ejectment. 
752. 

If  the  plea  be  a  nullity  and  not  merely  irregular^  it  seems  Where  Piea  a 
that  no  judgment  of  nonpros  could  be  regularly  signed  for  not  ^"I'l^y. 
replying  toit(c). 

For  not  entering  the  Issue.']  Formerly,  if  the  plaintiff  did  Fomot enter- 
not  bring  in  the  record  before  the  expiration  of  the  rule  to  ^"^  ^^^  i^s.\xe. 
mter  the  issue,  the  defendant  might  have  signed  judgment  of 
%(mpros;  but  now  there  is  no  occasion  to  enter  the  issue,  and 
10  rule  for  that  purpose,  and,  consequently,  no  judgment  can 
)e  signed  against  plaintiff  for  not  entering  it((i). 

In  Error ^  As  to  when  the  defendant  in  error  may  sign  in  Error, 
udgment  of  nonpros  for  not  transcribing  the  record,  see  ante, 
'^ol.  I.  368(e). 

As  to  when  the  defendant  in  error  may  sign  judgment   of 
onpros  for  not  assigning  error,  &c.,  see  Vol.  I.  369(/). 

In  other  Cases r\  On  a  rule  to  discontinue  after  plea  pleaded,  in  other  Cases. 

utch  rule  containing  an  undertaking  by  plaintiff  to  pay  the 

3sts,  and  a   consent,  that,  if  they  are  not  paid  within  four 

ays  after  taxation,  the  defendant  shall  be  at  liberty  to  sign 

idgment  qI  nonpros;  in  such  case,  if  the  plaintiff  do  not  pay 

le  costs  within  that  time,  defendant  may  have  a  judgment  of 

mpros  accordingly  (^).     A  judgment  of  nonpros  cannot  be 

gned  when  the  proceedings  have  been  stayed  by  a  general 

•der  for  particulars  {ante.,  1032).     Where  the  plaintiff's  pro- 

edings  in  a  second  action  are  stayed  until  he  have  paid  the 

•sts  of  a  former  action,  the  court  will  not  allow  the  defend- 

it   to  nonpros  the  second  action,  for  non-payment  of  these 

sts(A).     Where  the  tenant  in  a  writ  of  right,  not  being  able 

discover  who  the  demandant  was,  obtained  a  judge's  order, 

ecting  the  attorney  to  deliver  to  the  tenant's  attorney  the 

e  name  and  address  of  his  client,  the  court  refused  to  allow 

[e    tenant  to  sign  judgment  of  nonpros  for  disobedience  of 

s  order.     It  seems  that  the  proper  course  in  such  a  case 

uld  be,  to  make  the  judge's  order  a  rule  of  court,  and  then 

ve  for  an  attachment  against  the  attorney  («). 

How  Signed.]  If  an  appearance  has  not  been  already  entered  How  Signed. 
the  defendant,  enter  it  as  usual {k).     Make  an  incipitur  on 

)   Tophnw.  V.  Kidmwe,  5  Dowl.  676,  (e)  And  see  Chit.  Forms,  114. 

1  where  the  plea  is  irregular  in  form.  (f)  Id. 

.mott  V.  Standen,  3  M.   &  W.  497  ;  6  (g)    H-  H.,  2  W.  4,  r.   106:   see  post, 

rt.5!>].S.  C.)  1058. 

See  as  to  this  judgment,  ante,  804,  (h)    Doe  Sutton    v.  Ridgivay,    5  B.   & 

see-Chit.  Forms.  431  to  442.  Aid.  523. 

Garratt  v.  Hooper,  1  Dowl,  20.  (t)  Durmday  v.  Hughes,  2  Scott,  377- 

I  See  Hodges  v.  Diley,  7  Dowl.  555.  (k)  See  ante,  Vol.  I."  121. 
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a  roll  of  the  day  of  the  declaratioUy  if  any;  or  if  no  declaratiorty 
then  of  the  day  judgment  is  to  he  signed^  and  aho  on  a  judgment 
paper (/):  or,  if  in  the  Common  J^leas  or  Exchequer,  write 
the  judgment  upon  plain  paper.  Take  them  to  the  mastery  who 
will  sign  the  judgment.  Get  him  to  tax  the  costs,  and  he  toili 
mark  the  same  upon  the  judgment  paper.  After  judgment  signed 
and  costs  taxed,  you  may  proceed  to  sue  out  execution. 

Also,  in  error,  judgment  oi  nonpros  is  signed  as  above  di- 
rected. 

In  what  Cases  set  Aside.']  If  the  judgment  be  regular,  it  it 
discretionary  with  the  court  to  set  it  aside,  upon  an  affidavil 
that  there  is  a  good  cause  of  action  on  the  merits,  or  thai 
there  is  a  present  cause  of  action  (m),  and  upon  payment  o; 
costs,  in  order  to  let  in  a  trial  of  the  merits.  They  have  re- 
fused to  set  it  aside  in  an  action  by  a  common  informer(w). 

But  if  the  judgment  be  irregular,  the  court  will  in  all  casa 
set  it  aside  with  costs;  and  if  an  action  or  other  proceeding! 
be  had  upon  such  a  judgment,  one  rule  is  all  that  is  requisit< 
in  order  to  set  aside  such  proceedings,  as  well  as  the  judg- 
ment (o). 

Costs  and  Execution,  c^c]  The  defendant  is  entitled  to  cost) 
in  all  cases,  (23  H.  8,  c.  15:  8  EL  c.  2:  13  C.  2,  st.  2,  c.  2 
4  J.  1,  c.  4)(/>),  even  in  an  action  by  a  common  informer  (5-^ 
excepting  upon  a  nonpros  for  not  transcribing,  in  error (r) 
We  have  already  seen  \ante,  751 — 753)  when  the  defendant  u 
ejectment  is  entitled  to  the  costs  of  a  nonpros.  For  thea 
costs  the  defendant  may  either  sue  out  execution  by  ca.  sa 
or  fieri  facias  (s),  or  he  may  proceed  by  debt  on  the  judg 
ment,  in  which  he  would  have  a  right  to  his  costs,  notwit* 
standing  the  43  G.  3,  c.  46,  s.  4  (if).  Under  the  execution  y 
cannot  levy  more  than  the  sum  recovered  by  the  judgment' 
consequently,  the  sheriff's  poundage  or  fees,  or  other  expense 
of  the  execution,  cannot  be  levied (w). 

Proceedings        Proceedings  after  it.~\  After  being  nonprossed,  the  plaintii 
after  it.  may  commence  a  new  action  against  the  defendant,  for  tin 

same  cause ;  and  he  may,  as  in  other  cases,  obtain  an  order  t< 
hold  the  defendant  to  bail,  if  the  action  be  bailable,  and  thi 
defendant  be  about  to  leave  England,  unless  forthwith  app: 
hended(^). 


Costs  and 
Execution, 


M 


(I)  See  the  forms  referred  to  in  preced- 
ing pages,  ante,  1053,  1055, 

(m)  Cortessos  v,  Hume,  2  Dowl.  134. 

(n)  Bennett  v.  Smith,  1  Burr.  401. 

(o)  Barlow  v,  Kat/e,  4  T.  R.  638:  see 
Kibblewhite  v.  Jeffrys,  1  Chit,  142, 

(p)  Davies  v,  James,  1  T,  R,  373.  The 
plaintiff  was  liable  even  before  the  3  &  4 
W,  4,  c,  42,  s.  31,  [ante,  876),  although  he 
sued  as  executor,  (Hawes  v.  Saunders,  3 
Burr,  1585:  Higgs  v,  Warry,  6  T,  R, 
654),  But  he  was  not  so  liable  before  that 
act  (sect.  32),  and  R,  H,,  4,  W.  4,  r.  15,  on 
a  judgment  of  nonpi-os  obtained  by  reason 
of  the  plaintiff's  having  omitted  to  enter 
the  issue  on  record,  after  joinder  in  de- 


murrer to  a  plea  in  abatement.    (Miei 
V,  Bate,  8  B,  &  C,  642;  3  M,  &  R.  91,  S.Q 
ante,  656.) 

{q)  18  El,  c,  5:  Law  v,  Worrall,  1  Wil' 

177. 

(r)  Salt  V.  Richards,  7  East,  110:  se 
College  of  Physicians  v,  Harrison,  9  B,  <l 
C,525:  ante,Yo\.  1,379, 

(s)  Murray  v.  Wilson,  1  WUs.  316.  Se 
the  form,  Chit,  Forms,  610, 

{t)  Bennett  v.  Neaie,  14  East,  343. 

(m)  Baker  v,  Sydee,  7  Taunt,  180 
Anon.,  2  Chit,  Rep,  353. 

(.r)  Tw-ton  v.  Hayes,  1  Stra.  439:  te 
1  &  2V,c,  110,  s.  3. 
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CHAPTER  XIX. 

DISCONTINUANCE. 


Chap.  xtx. 


What,  &;€."]  IT  is  unnecessary,  in  a  work  of  this  nature,  to  What,  &c. 
treat  particularly  of  the  subject  of  discontinuance  ;  it  is  suffi- 
cient to  know  that  it  never  can  be  the  subject  of  objection 
pendente  placito  (a),  and  that,  after  verdict,  it  is  cured  by  the 
statute  of  Jeofails,  32  H.  8,  c.  80(6). 

Continuance.']  Formerly,  after  declaration,  and  before  issue  Continuance, 
joined,  the  proceedings  were  continued  by  imparlance;  (see 
ante,  802;  Vol.  I.  155)  (c)  ;  after  issue  joined  and  before  ver- 
dict, by  vicecomes  non  misit  hreve;  after  demurrer,  and  before 
judgment,  by  curia  advisari  vult;  after  issue  joined  upon  nul 
tiel  record,  by  curia  advisari  vult,  &c. ;  after  verdict  and  before 

iudo^ment,  in  actions  tried  at  the  assizes,  and  in  cases  of  special 
verdicts,  by  curia  advisari  vult;  after  joinder  in  error  and 

before  judgment,  also  by  curia  advisari  vult(d).  But  now, 
by  rule  of  all  the  courts  of  H.  T.,  4  W.  4,  r.  2,  "  no  entry  of 
continuances  by  way  of  imparlance,  curia  advisari  vult,  vice- 
comes  non  misit  breve,  or  otherwise,  shall  be  made  upon  any 
record  or  roll  whatever,  or  in  the  pleadings,  except  the  jurata 
ponitur  in  respectu,  which  is  to  be  retained.  Provided  that 
such  regulation  shall  not  alter  or  affect  any  existing  rules  of 

jractice  as  to  the  times  of  proceeding  in  the  cause"  (e).     It  has 

)een  doubted,  whether  this  rule  abolishes  imparlances  in  pro- 
ceedings hy  scire  facias  {f\  or  in  actions  not  commenced  by 
the  process  prescribed  by  the  Uniformity  of  Process  Act(^). 

Rule  to  Discontinue.']  If  the  plaintiff  find  that  he  has  mis-  Rule  to  dis- 
[jonceived  his  action,  or  that  for  some  defect  in  the  pleadings,  continue. 
3r  other  reason,  he  will  not  be  able  to  maintain  it,  he  may 
htain  a  rule  for  leave  to  discontinue.  This  indulgence,  how- 
ever, is  granted  only  to  plaintiffs ;  even  an  avowant  in  re- 
jlevin  cannot  have  it{h).  The  terms  upon  which  a  party  is 
lUowed  to  discontinue  are  in  the  discretion  of  the  court.  It  is 
ranted  always  upon  payment  of  costs («').  Where  the  de- 
fendant is  a  justice  of  peace,  and  in  some  other  actions  against 
ublic  officers  and  others,  if  the  plaintiff  discontinue,  it  must 
e  upon  payment  of  double  costs  (j). 

{a}  Beecher  v.  Shirley,  Cro.  Jac.  211.  tion  of  writ  of  inquiry,  was  rendered  un- 

(6)  See  as  to  continuances  of  process,  necessary,  which  was   otherwise  in  the 

ite,  923.     See  Humble  v.  Bland,  6  T.  R.  Queen's  Bench,  before  that  rule. 

>5:  Wynn  v.  IVt/nn,  1  Wils.  40:  Richards  (/)  Doe  Phillips  v.  Roe,  M.  1839;  B.  C, 

Brown,  1  Doug.  115.  3  Jurist,  1836. 

i  (c)  Chit.  Forms,  368.  (g)  Ante,  802. 

Y(d)  See  Curluis  v.  Pardey,  1  Salk.  179:  (h)  Long  v.  Buckeridge,  1  Scr.  112. 

rilkes  V.    Wood,   2  Wils,  203:    see  Doe  {i)   See  8  Eliz.  c.  2,  s.  2,  Comb.  299. 

Wears  v.  Dolman,  7  T.  R.  618.  (j)  And  see  as  to  actions  against  officers 

1(e)  By  the  prior  rule  of  H.  T.,  2  W.  4,  of  excise  and  customs,  and  other  officers, 

\  105,  the  entry  of  continuances  after  aw<e,  910,  911 :  see  Devenishv.  Mertins,2 

Idgment  by  default,  and  before  execu-  Stra.  974:  ante,  914. 
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Discontinuance. 

How  and  when  Ohtained.~\  This  rule  may  be  had  at  any  time 
aftor  the  conunenceiuent  of  the  actio)i,  and  l>efore  trial  or  writ 
ofin<juiry.  The  court  may  fi:rant  the  rule  alter  a  rule  for  a 
m^w  trial,  upon  the  terms  of  plaintiff's  j)aying  the  costs  of  the 
trial  (,;*).  Ihey  may  also  grant  it,  as  a  matter  of  es])ecial 
favour,  even  after  a  special  verdict(^);  hut  they  will  uot  do 
so  in  a  hard  action(/),  or  to  give  the  plaintiff  an  o])portunity 
to  adduce  fresh  proof  in  contradiction  to  the  verdict(m).  Nor 
will  they  ever  grant  it  after  a  general  verdict  (w),  or  after  a 
writ  of  inquiry  executed  and  returned  (o),  unless  with  the 
defendant's  consent.  The  court,  however,  have  allowed  the 
plaintiff  to  discontinue  upon  payment  of  costs  after  a  demurrer 
argued  and  allowed,  where  there  was  a  mistake  in  the  jjlain- 
tiff's  pleading (/;) ;  and  the  court  frequently  give  the  party 
leave  to  amend  upon  payment  of  costs((7). 

Before  argument  on  demurrer,  verdict,  or  execution  of  a 
w^rit  of  inquiry,  this  is  a  mere  side-bar  ruhy  and  may  he  had  as 
a  matter  of  course  from  the  master  {r).  In  other  cases  it  is  ob- 
tained ujjon  application  to  the  courts  avid  is  bxtt  a  rule  nisi, 
which  you  must  afterwards  proceed  to  make  absolute  in  the  ordi- 
nary way.  Formerly,  in  the  Common  Pleas,  if  the  rule  to 
discontinue  were  obtained  after  plea  pleaded,  the  defendant's 
attorney  or  agent  must  have  consented  to  a  rule  in  the  treasury 
chamber  in  term  time,  or  before  a  judge  in  vacation,  or  else 
there  must  have  been  a  rule  to  shew  cause.  But  by  rule  H.  Tl, 
2  W.  4,  r.  106,  of  all  the  courts,  "  To  entitle  a"  plaintiff  to 
discontinue  after  a  plea  pleaded,  it  shall  not  be  necessary  to 
obtain  the  defendant's  consent,  but  the  rule  shall  contain  an  j^j 
undertaking  {s)  on  the  part  of  the  plaintiff  to  pay  the  costs, 
and  a  consent,  that,  if  they  are  not  paid  within /bz^r  days  after  j, 
taxation,  defendant  shall  be  at  liberty  to  sign  a  nonpros.  As 
soon  as  you  have  obtained  the  side-bar  rule,  or  rule  absolute, 
talce  it  to  the  master^  and  get  an  appointment  on  it  to  tax  the  costs. 
Serve  a  copy  of  the  ride  and  appointment  on  the  defendants 
attorney  or  agent ;  and  attend  at  the  time  appointed,  and  the 
master  will  tax  the  costs. 

Upon  the  question  as  to  what  costs  will  be  allowed,  it  has 
been  recently  decided  that  the  defendant  is  not  entitled,  under 
any  circumstances,  to  the  costs  of  the  draft  or  copies  of  the 
briefs,  where  the  plaintiff  discontinues  without  having  given 
notice  of  trial  (?). 

These  costs  should  be  paid  forthwith  ;  for,  until  paid,  the 
action  is  not  discontinued,  and  the  plaintiff  may  be  compelled  ^ 
to  proceed  therein   as  usual  (w).     And  where   the   plaintiff, 
instead  of  paying  costs,  went  on  and  obtained  a  verdict,  ParTce\ 
J.,  refused  to  set  aside  the  verdict,  and  order  a  discontinuance •*, 
to  be  entered (x).     But  if  the  rule   be   obtained  after  plea 


lere 


«ni( 


m 
fee 


(j)  Sweeting  V.  Halse,  9  B.  &  C.  369'  and 
see  Jackson  v.  Hallam,  2  B.  &  Aid.  317;  1 
Chit.  Rep.  19,  S.  C. 

(k)  Price  V.  Parker,  1  Salk.  178:  Good- 
enough  V.  Butler,  3  Dowl.  751. 

(/)  Boucher  v.  Lawson,  Hardw.  200,  201. 

(m)  Roe  V.  Gray,  2  \V.  Bl.  815. 

(n)  Price  \.  Parker,  I  Salk.  178:  Good- 
enough  V.  Butler,  3  Dowl.  751. 

(o)  Stephens  v.  Etherick,  Carth.  86;  1 
Show.  63,  S.  C. 

(p)  Red  V.  Burnis,  2  Lev.  124:  Ent 
V.  Withens,  Id.  209  ;  1  Saund.  23 :  Pugh 
V.Robins,  1  T.  R.  116;  1  Saund.  39:  but 


per 


ire 


»lSef 


see  Turner  v.  Turner,  1  Salk.  179.  ; 

iq)  2  Saund.  73,  n.  (1):  ante,  665.  | 

(r)  See  the  forms,  Chit.  Forms,  589.    i 
(s)  See  form  of  ruk  and  undertaking 

Chit.  Forms,  612. 

(t)  Doe  Postlewaite  v.  Neale,  2  M.  &  W, 

732:  (J  Dowl.  166,  S.  C. 
(u)  Moiling  V.  Buckholtz,  3  M.  &  S^ 

153:    Edgington   v.    Proudman,   1    Dowrij 

152.  MS.,  T.  1814:   Whitmme  v.  Willianitib 

6  T.  R.  765:  see  White  v.  Gomptrtz,  SB: 

&  Aid.  905;  1  D.  &  R.  5511,  S.  C. 

{■z)  Edgington  v.   Proudman,    1    Dowl 

152. 


Uk 
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)leaded,  and  contain,  as  it  should  do,  the  plaintiff's  consent,  Chap.  xix. 
;hat  if  they  are  not  paid  within  four  days  after  taxation,  the  ' 
iefendant  shall  be  at  liberty  to  sign  judcfment  of  nonpros  (^), 
:hen  if  they  be  not  so  paid,  the  defendant  may  sign  such 
udgment  as  of  course  (2^).  But  the  defendant  would  not  be 
entitled  to  judgment  as  in  case  of  a  nonsuit («).  Nor  is  the 
plaintiff,  it  seems,  liable  to  an  attachment  for  the  non-payment 
)f  these  costs  (6). 

In  some  rare  cases  the  plaintiff  will  be  allowed  to  discon- 
tinue without  payment  of  costs  (c).  And  sometimes  by  con- 
sent the  rule  to  discontinue  is  drawn  up  without  costs. 

When  the  costs  are  paid,  but  not  before,  the  defendant  may.  Compelling 
by  motion  or  summons    and  order,   compel  the  plaintiff  to  ^^er  ^Discon- 
3nter  the  judgment  of  discontinuance   and  carry  in  the  judg-  tmuance. 
tnent  roll. 


When  Discharged.']  It  is  in  the  power  and  discretion  of  the  When  Rule 
court  or  a  judge  to  discharge  the  rule  to  discontinue.    Where,  d^scharged""^ 
in  a  case  before  the  1  S^  2  Vict.  c.  110,  a  plaintiff,   merely  be- 
cause he  did  not  like  the  bail  in  the  first  action,  discontinued, 
and  held  the  defendant  again  to  bail  in  the  second  action,  the 
court  considered  this  conduct  unwarrantable,  and  discharged 
the  side-bar  rule,  thereby  leaving  the  first  bail  still  liable  on 
fcheir  recognisance  (<^).     Yet,  in  another  case,  before  that  act, 
md  also  before  the  2  Will.  4,  c.  39,  where  it  appeared  clearly 
hat  the  bail  in  the  first  action  had  forsworn  themselves,  and 
vere  in  fact  worth  nothing,  the  court  held  that  the  plaintiff 
vas  justified  in  holding  the  defendant  to  bail  in  a  second  action 
or  the  same  cause,  even  before  he  had  discontinued  the  first  ; 
or,  had  he  discontinued,  it  is  very  probable  the  defendant 
^rould  have  absconded  (e). 

JVew  Action.]  After  the  costs  have  been  taxed  and  paid  (  /),  New  Action. 
le  plaintiff  may  commence  a  new  action  for  the  same  cause, 
md  before  the  1  &;  2  V.  c.  110,  if  the  first  action  were  upon 
)mmon  non-bailable  process,  the  plaintiff  might  have  held  the 
ifendant  to  bail  for  the  same  cause,  (if  bailable),  even  before 
|ie  first  action  was  discontinued  (^),  provided  he  discontinued 
jfore  declaring,  otherwise  the  defendant  might  have  pleaded 
^e  pendency  of  the  prior  action  in  abatement.  But  if  the 
kfendant  were  held  to  bail  in  the  first  action,  he  could  not 
live   been  held   to   bail  a  second    time   without   a  judge's 

ler(A). 


'/)  See  form  of  entry  on  roll.  Chit. 

rms,  612. 

5)  See  R.  H.,  2  W.  4,  r.  106,  ante,  1058. 

i)  Cooper  V.  Holloway,  1  Hodges,  76. 

i)  Stokes  V.  Woodeson,  7  T.  R.  6:  and 

[Rev  V.  Fenn,  2  DowL  182:   Turner  v. 

I,  3  Dowl.  31. 

[■)  See  Ames  v.  Rngg,  2  Dowl.  35.     See 

I  costs  of  trial  where  plaintiff  discon- 

lied  instead  of  proceeding  to  a  new 

1,  Qrat/  V.  Cox,  8  D.  &  R.  220.     See 

|'e»'.wn  V.  Powell,  2  Dowl.  738- 

Belchier  v.  Gansell,  4  Burr.  2502. 

Ante,  Vol.  I.  476:  Olmius  v.  Delany, 

kr.  1216:   queere,  whether,  since  the 


Uniformity  of  Process  Act,  2  W.  4,  c.  3!), 
the  first  action  must  not  be  discontinued 
before  commencing  the  second,  other- 
wise the  pendency  of  the  first  might  be 
pleaded  in  abatement. 

(/)  Moiling  V.  Buckholtz,  3  M.  &  Sel. 
153:  Whitmore  v.  Williams,  6  T.  R.  765: 
MS.,  T.  1814. 

(g)  Bishop  V.Powell,  6  T.R.  616:  Anon., 
1  Dowl.  59;  Id.  57:  atite.  Vol.  I.  476: 
sed  qticBre,  since  the  Uniformity  of  Pro- 
cess Act,  it  would  seem,  the  first  action 
ought  to  be  discontinued. 

yh]  R.  H.,  2  W.  4,  r.  7:  s^e  ante.  Vol 
I.  476. 
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Book  iv. 
Part  i. 

What  and 
when  entered. 


CHAPTER  XX. 

CASSETUR    BREVE. 

WHEN  the  defendant  pleads  sufficient  matter  in  abatement, 
and  the  plaintiff'  cannot  deny  it,  the  latter  may  either  obtain 
leave  to  amend  his  declaration,  if  that  will  answer  his  pur- 
pose (a),  and  which  will  be  granted  upon  payment  of  costs(6), 
or  he  may  at  once  enter  on  the  roll  a  judgment  that  the  writ 
be  quashed,  in  order  that  he  may  be  enabled  to  commence  a 
new  action.  If  he  adoj^t  the  latter  mode,  let  him  get  a  roll  of 
the  day  the  declaration  is  delivered^  and  enter  the  declaration 
and  plea  on  it,  as  in  ordinary  cases,  and  lastly  the  cassetur  (c). 
Docket  it  with  one  of  the  masters,  as  in  ordinary  cases,  and  get 
it  marked  hy  him;  after  which,  file  it  in  the  treasury  of  the 
court.  In  the  Common  Pleas,  instead  of  docketting  the  roll  with 
one  of  the  masters,  &;c.,  it  seems  that  you  have  to  take  the  roll  to, 
the  master'' s,  and  docket  it  in  the  hook  kept  there  for  the pmrpose^\ 
which  the  clerk  will  give  you.  Leave  of  the  court  is  not  neces- 
sary in  order  to  make  this  entry  ;  nor  is  the  plaintiff  obliged 
to  pay  the  defendant's  costs ((i). 

As  to  quashing  a  writ  of  error,  see  ante.  Vol.  I.  353. 


.'3)  It  will  not  if  the  writ  be  wrong  also, 
and  if  that  cannot  be  amended.  As  to 
when  the  writ  may  be  amended,  see  ante. 
Vol.  I.  522. 

(6)  Mestaer  v.  Hertz,  3  M.  &  Sel.  450, 
and  sometimes  without.  (See  Wall  v. 
Lyon,  9  Bing.  411 ;  1  Dowl.  714,  S.  C.) 

(c)  See  the  form.  Chit.  Forms,  613. 

[d)  Pr.  Reg.  6,  ante,  656.  Formerly, 
after  entering  a  cassetur  breve,  the  plaintiff" 


might  deliver  another  declaration  by  tb 
bye  for  the  same  cause  of  action,  at  aas 
time  within  the  term  in  which  the  wn 
was  returnable  (Miller  v.  Andrew,  5  T 
R.  6.34) ;  but  if  that  time  had  elapsed,  hr 
must  have  sued  out  new  process,  if  Ik 
wished  to  re-commence  his  action.  Th 
practice  of  declaring  by  the  bye  is,  ho* 
ever,  now  abolished.    (See  Vol.  I,  136). 


nil!;] 
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CHAPTER  XXI. 

PUTTING   OFF   THE   TRIAL. 


Chap.  xxr. 


In  what  Cases.'}  IF  there  be  any  bond  fide  and  unavoidable  inwhatCases. 
reason  or  fact  properly  shewn,  on  affidavit,  why  it  is  unsafe 
to  proceed  to  trial,  the  court  will  in  general  put  off  the  same. 
Thus  the  court  will,  in  general,  when  a  material  witness  for  Absence  of 
either  party  is  absent,  allow  the  trial  to  be  put  off,  either  to  ness,  &c. 
another  day  of  the  same  sittings,  or  to  another  sitting  in  the 
same  term,  or  to  another  term,  or  even  for  a  longer  period, 
under  particular  circumstances  (<«) ;  to  another  day  of  the  same 
sittings  or  assizes,  at  the  instance  of  either  party ;  to  another 
sittings,  term,  or  assizes,  at  the  instance  of  the  defendant  only, 
for  a  plaintiff'  may  have  all  the  effect  of  such  an  application  by 
withdrawing  his  record  (6).  They  have  put  off  a  trial  until 
a  commission  should  go  to  examine  a  material  witness 
abroad  who  refused  to  attend,  and  until  the  deposition  should 
be  certified  (<-;).  They  have  refused  it,  however,  in  another 
case,  where  it  did  not  appear  that  there  was  any  likelihood  of 
the  witness's  return  (t?);  and  the  same  where  the  witness  did 
not  go  abroad  until  after  notice  of  trial  was  given,  and  he 
might  consequently  have  been  served  with  a  subpoena  iti  suf- 
ficient time(e);  and  they  will  also,  it  seems,  in  general  refuse 
it,  if  the  party  applying  have  conducted  himself  unfairly,  or 
have  been  the  cause  of  any  improper  delay  (/).  They  have 
also  refused  it,  upon  the  application  of  the  plaintiff,  in  a  penal 
action  (^);  and,  in  another  case,  where  the  evidence  of  the  ab- 
sent witness  was  intended  to  sustain  a  defence  not  approved  of  by 
the  court  (A).  In  an  action  for  libel,  where  a  justification  was 
leaded,  the  court,  upon  the  application  of  the  defendant,  put 
ff  the  trial,  to  enable  him  to  procure  the  attendance  of  wit- 
esses  from  abroad,  (the  nature  of  the  evidence  being  parti- 
ularly  pointed  out  in  the  affidavit),  but  imposed  the  terms  of 
is  admitting  uj)on  the  trial  the  publication  of  the  alleged 
jibel(i).  Even  where  the  court  had  twice  before  put  off  the 
rial,  on  account  of  the  absence  of  a  material  witness  on  a 
[vhaling  voyage,  and  the  defendant  applied  a  third  time  to  put 
ff  the  trial,  on  account  of  the  witness  being  still  absent,  the 
urt  granted  the  application,  upon  the  terms  of  the  defend- 
t's  bringing  the  money  into  court,  or  giving  security  for  it 

1(a)  See  Stratford   v.  Marshall,  Barnes,  see  Po«tow  v.  fiose,  4  C.  &  P.  271. 

tO:  Grierson  v.  Aird,  1  Hodg.  "iH.  (f)  Saunders  v.  Pitman,  1  B.  &  P.  33: 

1(6)  MS.,  H.  182b",  cor.  Abbott,  C.  J.:  see  Tai/lor  v.  Gilkes,   1  Chit.  Kep.  73U:  Wade 

\irtis  V.  Barker,  2  C.  &  P.  185  :  Ansley  v.  v.  Birmingham,  2  Chit.  Rep.  5;  1  M.  &  H. 

hch,  3  Camp.  333 ;  2  Taunt.  221.  Ill  (a),  S.  C. 

\(c)    Rex    V.    Williams,    1    W.  Bl.  512,  (g)  Tidd,  771,  n. 

led:  see  Farley  V,  Newnham,  Doug.  419,  (h)  Robinson  v.  Smith,  1  B.  &  P.  454. 

ID:  Mostyn  v.  Fabrigas,  Cowp.  174:  and  As  a  plea  in  abatement,    IVade  v.  Bir- 

E  Calliand  v.  Vanghan,  1  B.  &  P.  210.  mingham,  2  Chit.  Rep.  5. 

\d)  Rex    V.  HEon,  1  W.   Bl.  515:    see  (i)  Brown  v.  Murray,  4  D.  &  R.  030 : 

\rd  V.  Cooke,  1  W.  Bl.  4.1().  and  see  M'Cmtley  v.  Thorpe,  1  Chit.  Rep. 

\e)  Bourne  v.  C/jurc/i,  Barnes,  442:  and  685. 

t2 
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Other 
Grounds, 


Issue  out  of 
Chancery. 


to  the  satisfaction  of  tlie  master (/{,).  So,  wliere  tlie  copy  of  a 
judicial  docuinent  in  the  West  Indies  was  stated  to  l)e  mate- 
rial and  necessary  evidence  for  the  defendant,  the  court  j)ut  off 
the  trial  to  f!;ive  time  to  procure  it,  and  refused  to  go  into  the 
question  of  its  admissil)ility(/). 

There  are  also  other  grounds  upon  which  the  court  will  put 
off  a  trial,  besides   that  above  mentioned  of  the  absence  of  a 
material  witness.     Where  the  defendant's  attorney  was  so  ill 
that  he  could  not  attend,  the  court,  u|)on  apj)lication,  ])ut  off 
the  trial  (wi).     Where  a  libel  was  pul)lished  immediately  be- 
fore the  assizes,  with  an  intent  to  influence  the  jury,  the  court, 
upon  application,  put  off  the  trial  (w).     Where  three  actions 
were  brought  against  three  8ever,ai  defendants,   for  different 
parts  they  had  taken  in  the  same  transaction,  in  one  of  which 
issue  was  joined  on  a  demurrer,  and  issues  in  fact  in  the  other 
two;  the  court,  upon  application  of  the  defendants,  put  off  the 
trials  of  the  issues  in  fact,  until  the  demurrer  should  first  be 
argued,  as  the  point  of  law  involved  in  it  was  the  foundation 
of  the  plaintiff's  right  to  damages  in  the  other  two  actions (o). 
But  where  there  is  only  one  action,  and  there  are  several  issues 
in  it  in  law  and  in  fact,  the  court  will  not,  in  general,  put  off 
the  trial  on  the  application  of  the  defendant,  until  the  de- 
murrer has  been  argued  (/>).    The  court  has  refused  to  put  ofl 
a  trial  until  a  suit  concerning  the  same  matter  in  the  eccle- 
siastical court  should  be  determined  (^).     So,  they  have  re- 
fused to  put  off  the  trial  of  a  cause  brought  by  the  assignees 
of  a  bankrupt,  because  a  petition  is  pending  against  the  com- 
mission of  bankruptcy  (r).     And  the  same,  where  the  groun( 
of  the  application  was,  that  an  indictment  for  perjury,  founde< 
on  the   plaintiff's  affidavit   of  debt,   was   pending  (5).     The 
have  refused  it,  also,  where  the  application  was  made  merel; 
because  counsel  was  not  prepared (^).     Also,  where  the   de 
fendant  was  arrested  as  he  was  coming   to  court  to  attend  hi 
cause,  the  judge  at  Nisi  Prius  refused  to  put  off  the  trial  o: 
that  account,  unless  upon  payment  of  costs (m). 

And,  lastly,  the  court  or  a  judge  at  Nisi  Prius  will  put  0 
the  trial  of  an  issue  out  of  Chancery,  for  the  same  reasons  an 
under  the  same  circumstances  as  in  ordinary  actions  (v). 


The  Appiica-      The  Application  for.']  The  application  must  be  made  eithc 
tion  for.         to  the  court,  or  to  the  judge  at  Nisi  Prius;  and  should, 

seems,  be  made  at  least  two  days  before  the  day  of  trial  («(> 
When  and  to  Or,  if  the  grounds  of  the  application  have  occurred  or  becon 
whom  made,  known  to  the  party  so  recently,  that  he  cannot  make  it  in  tl 
above  time,  he  may  apply  to  the  judge  at  Nisi  Prius  jd 
before  or  even  after  the  cause  has  been  called  on,  who  wi 
accordingly  put  off  the  trial,  if  satisfied  as  to  the  sufficiency 


four 


may 


rail 


W)l(is( 


(k)  MS.,  E.  1820. 

(?'.  Mackenzie  v.  Hudson,  1  D.  &  R. 
152. 

(m)  Hayley  v.  Grant,  Sayer,  63:  Willis 
V.  Farrer,  3  i'.  &  J.  381. 

(n)  Rex  V.  Gray,  I  Burr.  510:  see  Coster 
V.  Merest,  7  Moore,  87;  3  B.  &  B.  272, 
S.C. 

(0)  Burdett  v.  Coleman,  13  East,  27. 

(p)  Ante,  662, 

{q)  Anon.,  2  Salk.  649  :  Salisbury  v. 
Proctor,  Id.  646. 


(r)  Ascignees  of  • 
Rep.  411. 


-,2q 


(i)  Johnson  v.  Wardle,  3  Dowl.  .530 
Har.  &  W.  219,  S.  C. 

(t)  Colebrook  v.  Dobbs,  3  Burr.  1319. 

(u)  Solomon  v.  Underhill,  1  Camp.  2! 

[v)  Buxton  V.  Latvton,  4  Camp.  163. 

(w)  See  Roberts  v.  Downes,  Ban 
437:  Roberts  v.  Hillsborough,  Id.  4 
Bourne  v.  Church,  Id.  442:  SeWm 
Chamber layne,  Id.  444:  Anon.,  3  Tai 
315. 
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the  grounds  stated  for  the  application  (:??).     A  judge  sitting  at   Chap,  xxr. 

Nisi  Prius  at  Westminster  cannot  make  an  order  in  a  cause 

to  be  tried  in  London  (y).     It  seems  that  the  sheriff,  under  the 

Writ  of  Trial  Act,  has  no  power  to  postpone  a  cause,  but  the 

application  must  be  made  to  a  judge  (2^).     The  trial  cannot,  at 

least  in  the  Common  Pleas,  be  put  off  by  the  mere  consent  of 

the  parties,  unless  sanctioned  by  the  judge  at  Nisi  Prius  {a). 

If  the  application  be  made  at  Nisi  Prius,  notice  of  the  in-  Notice  to  op- 
tended  application,  and  a  copy  of  the  affidavit  on  which  it  is  posite  Party. 
founded,  should  previously  he  given  to  the  opposite  party ;  which 
may  have  the  effect  of  preventing  his  incurring  the  expense  of 
bringing  up  his  witnesses (i),  if  he  do  not  intend  to  oppose  the 
ajjplication ;  or,  if  he  do  oppose  it,  it  affords  him  an  oppor- 
tunity of  shewing  cause  against  it  in  the  first  instance  (c). 
The  counsel's  fee  for  moving  is  usually  one  guinea  for  a  rule 
nisi,  and  the  same  or  more  for  moving  to  make  it  absolute. 

The  application  must  be  founded  on  an  affidavit  stating  the  The  Affidavit 
grounds  upon  which  it  is  made.  If  made  on  account  of  the 
absence  of  a  material  witness,  the  affidavit,  in  ordinary  cases, 
states  the  time  issue  was  joined,  the  time  for  which  notice  of 
trial  was  given,  the  absence  of  the  witness,  and  that  the  party 
cannot  safely  proceed  to  trial  without  him,  the  endeavours 
which  have  been  made  to  find  him,  and  the  time  at  which  he 
is  expected  to  return  (<i).  But,  if  the  witness  be  abroad,  or 
if,  from  the  nature  of  the  application,  it  may  be  suspected 
that  it  is  made  merely  for  the  purpose  of  delay,  the  above 
form  will  not,  in  general,  be  sufficient,  and  the  court  usually 
require  that  the  affidavit  shall  state  the  cause  of  action,  and 
the  evidence  expected  from  the  witness,  in  order  that  they 
may  judge  if  it  be  material,,  and  that  it  also  state  circum- 
stances from  which  they  may  infer  the  probability  of  the 
witness's  return  within  a  reasonable  time  (e).  It  is,  in  gene- 
ral, best,  that  the  affidavit  should  state  (if  possible)  when  the 
witness  is  expected  to  return  (/).  In  no  case,  however,  is  it 
necessary  to  state  the  name  of  the  witness  on  account  of 
whose  absence  the  party  cannot  proceed  to  trial  {g).  For- 
merly, it  seems,  the  affidavit  must  have  been  made  by  the 
party  himself  (A);  but  the  affidavit  of  the  attorney  in  the 
causer?),  and  even  the  affidavit  of  the  attorney's  clerk,  if  it 
state  tliat  he  is  particularly  acquainted  with  the  circumstances 
of  the  cause,  and  has  the  management  of  it  ( j),  has  since 
been  deemed  sufficient.  The  affidavit,  if  made  on  the  part 
Df  the  defendant,  need  not  swear  to  a  good  defence  on  the 
nerits  (Jc). 

^x)  See  R.    H.,  14  G.  2,   Vol.  I.  265:  ie)  See  Rex  v,  B'Eon,  3  Burr.  1513;  1 

insley  v.  Birch,   3  Camp.  333:   Anon.,  3  W.  Bl.  510.  S.  C-  Lm-d  v.  Cooke,  Id.  436. 

Taunt.  315.  (/)  1  Chit.  Rep.  730  a. 

{y)  Atkinson  v.  Dickinson,  3  Camp.  41.  {g)  Smith  v.  Dobson,  2  D.  &  R.  420 : 

(s)  Packham  v.  Newman,  3  Dowl.  165;  Buckingham  v.  Banks.  4  D.  &  R.  832,  n. 

C.,  M.  &  R.  584,  S.  C.  But  on  a  second  application  the  court 

(a)  See  R.  M.,  50  G.  3,  C.  P.  might  be  more  strict;  and   they  might 

(b)  If  no  notice  be  given,  or  if  not  not  only  require  to  know  who  he  is,  but 
iiven  until  expense  has  been  incurred  by  what  he  is  to  prove,  &c.  (Anon.,  2  Chit, 
he  opposite  side,  the  applicant  will  have  686,  n.) 

pay  that  expense.      (Attorney-General "      (//)  Carter  v.  Uppington,  Barnes,  437. 
HmW,  2  Dowl.  111).  (i)  Duberly  v.  Gunning,  Pea.ke,  97. 

(c)  See  form  of  notice,  Chit.   Forms,        (j)  Sullivan  v.  Magill,  1  H.  Bl.  637. 
4;  and  of  affidavit.  Id.  (k)  Attorney-General  v.  Hull,  2  Dowl. 

(d)  See  the  form.  Chit.  Forms,  614.  Ill:  Hill  v.  Prossei;  3  Id.  704. 


0(il  Putting  of  the  Trial. 

Hooiv  IV.         In  dccidini,'  ui)on  un  application  of  this  kind,  the  court  will 
^^"^""^  '•      not,  in  general,  enter  into  any  inquiry  as  to  the  adniiswibility 
of  the  evidence  required  (/). 

jsts.  Costs.~\  When  tlie  trial  is  thus  put  off,  it  is  us-ually  upon 

the  terms  of  ])aying  any  costs  tlie  opposite  party  may  liave 
thereby  been  put  to(m).  And  when  the  plaintiff  sued  as  a 
pauper,  and  the  defendant  had  the  trial  put  off,  upon  under- 
taking to  pay  the  costs  of  the  day,  the  Court  of  Common 
Pleas  granted  an  attachment  against  the  defendant  for  the  non- 
payment of  these  costs  (w).  The  order  for  putting  off  the 
trial,  when  made  at  Nisi  Prius,  ought  to  be  drawn  up  on  the 
terms  of  the  party  who  obtains  it,  undertaking  to  pay  the 
costs  of  the  day,  otherwise  there  might  be  some  doubt  whether 
an  attachment  could  be  granted  for  not  paying  them.  But, 
at  all  events,  if  drawn  up  generally  on  payment  of  costs,  such 
payment  being  a  condition  precedent,  if  they  be  not  paid,  you 
may  proceed  to  try  the  cause.  The  party  gets  these  costs 
taxed  upon  the  rule  or  order,  in  the  iisual  way. 

(/)  See  Mackenzie  v.  Hudson,  1  D.  &  R.  The  costs  are  generally  the  same  as  if 

159.  the  record  had  been  withdrawn. 

(m)    See   Walker  v.  Lawe,  1  Gale,  52:  (n)  Rice  v.  Brown,  1  B.  &  P.  39:  see 

Attorney-Genei-al   v.  Hully  2  Dowl.  111.  Attorney-General  v.  Hull,  2  DowK  111. 
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CHAPTER  XXII. 


TRIAL    BY    PROVISO. 

Chap.  xxii. 


In  what  Cases r\  IN  all  cases,  where  the  plaintiff,  after  issue  in  what  Cases. 
joined,  does  not  proceed  to  trial,  where,  by  the  course  and 
practice  of  the  court,  he  ought  to  have  done  so,  the  defendant 
may,  if  he  wish,  have  the  action  tried  by  proviso :  that  is,  he 
may  give  the  plaintiff  notice  of  trial,  make  up  the  Nisi  Prius 
record,  carry  it  down  and  enter  it  with  the  marshal,  and 
proceed  to  the  trial  as  in  ordinary  cases  (a).  This,  however, 
can  be  done  only  in  cases  where  the  plaintiff  has  been  guilty 
of  some  laches  or  default  after  issue  joined;  except  in  replevin, 
prohibition,  quare  impedit  (b)^  and  error  in  fact(c),  in  which 
cases,  both  parties  being  actors,  the  defendant  may  make  up 
the  Nisi  Prius  record,  and  thereupon  proceed  to  trial,  al- 
though no  laches  or  default  be  imputable  to  the  plaintiff. 
The  court  have  also  allowed  a  defendant  to  carry  down  the 
record  of  an  issue,  directed  by  the  Court  of  Chancery,  to  trial 
by  proviso,  upon  its  being  suggested  to  them  that  the  plaintiff 
wished  to  delay  the  cause  (d).  Where,  upon  a  special  jury 
cause  being  called  on  for  trial,  there  was  not  a  full  special 
jury,  and  neither  party  prayed  a  tales,  it  was  held  that  the 
defendant  could  not  afterwards  take  down  the  record  by  pro- 
viso (e).  The  court  have  no  right  to  interfere  with  defendants 
in  ordinary  cases,  and  prevent  them  from  taking  down  a  cause 
by  proviso,  for  that  is  the  mode  by  which  it  has  been  deter- 
mined, that  a  plaintiff  shall  be  prevented  from  keeping  a  cause 
langing  over  the  head  of  a  party  for  an  indefinite  time  (/). 

As  the  delay  and  expense  attending  the  trial  by  proviso.  Seldom 
lowever,  are  material  objections  to  this  mode  of  proceeding,  ^'^opted. 

is  seldom  adopted,  unless  in  cases  where  the  defendant  is 
)articularly  anxious  that  the  cause  should  be  finally  settled 
y  verdict,  and  in  some  other  cases  specified  in  the  next 
chapter :  in  ordinary  cases,  the  defendant  usually  moves  for 
udgment  as  in  case  of  a  nonsuit,  in  preference  to  proceeding 

0  trial  by  proviso. 

When  and  how.']  By  rule  of  all  the  courts  of  H.,  2  IV.  4,  When  and 
'.  71,  "  no    trial    by  proviso  shall  be   allowed  in  the   same  ^°^' 
arm  in  which  the  default  of  the  plaintiff  has  been  made,  and 
10  rule  for  a  trial  by  proviso  shall  be  necessary"  (^):  and  by 

(a)  After  the  issue   has  been  joined,  if  B/wwcfeW,  1  Chit.  Rep.  226:   Worcestershire 

tie  plaintiff,  in  causes  in  London  or  Mid-  Canal  Company  v.  Trent  Navigation  Com- 

lesex,  make  default  in  trying  it,  or,  in  pany,  I  Marsh.  218. 

ountry  causes,  do  not  proceed  to  trial  at  (c)  2Saund.  336  a. 

|ie  next  assizes,  the  defendant  may  after-  (d)  Humpage  \.  Rowley,  4  T.  R.  767- 

lards  proceed  to  trial  by  proviso.  (R.  M.,  (e)  Phillips  v.  Datice,9  B.  &  C.  769. 

lA.  c.)      As  to  the  time  within  which  the  if)  Whittaker  v.  Mason,  6  Dowl.  429; 

paintiff"  ought  to  bring  on  the  cause  for  5  Scott,  740;  4  Blng.  N.  C.  503,  S.  C,  per 

rial,  see  post,  1072,  1073.  Tindal,  C.  J. 

1  (6)  Reg.  V.  Banks,  2  Salk.  652 ;  2  Ld.  (g)  See  the  former  practice  in  the  6th 
Laym.   1082,  S.  C-    and   see  Smith    v.  edition  of  this  work,  pp.  1100, 1101. 


OfiG 


Hook  iv. 
Pa  I  T  I. 


Trial  by  Proviso. 

R.  //.,  2  W.  4,  r.  70,  "  no  entry  of  the  issue  shall  he  deemed 
necessary  to  entitle  u  defenrliint  to  move  lor  jn(l<(nient  as  in 
case  of  Ji  nonsuit,  or  to  take  the  cause  down  to  trial  by  pro- 
viso" (/a). 

The  defendant  must  give  the  j)]aintiff  the  same  notice  of 
trial  that  the  ])laintiif  is  obliged  to  give  him  in  ordinary  cases 
{see  Vol.  I.  2()/>);  except  that  it  is  not  necessary  to  give  a 
term's  notice,  where  no  proceedings  have  been  had  in  the 
cause  for  four  terms,  as  in  the  case  where  the  plaintiff  takes 
down  the  recoitl  to  trial  (i). 

The  jury  process  is  the  same  as  in  ordinary  cases;  excepting 
that  in  the  distringas,  after  the  words,  "  many  defaults,"  you 
insert  this  clause ;  "  Provided  always,  that  if  two  writs  shall 
come  to  pou  thereupon,  then  you  execute  and  return  one  of  them 
only;  and  have  there^^  6^c.{k\ 

If  hoth  the  plaintiff  and  the  defendant  happen  to  carry  down 
the  record  at  tiie  same  time,  the  trial  shall  he  hy  the  plaintiff's 
rjes"iown"'the  record,  if  he  enter  it  with  the  marshal ;  hut,  if  he  omit  to  do 
so,  the  defendant  may  proceed  upon  the  record  hrought  down 
hy  him  (/).  But,  although  the  plaintiff  have  entered  his  re- 
cord with  the  marshal,  yet,  if  he  have  not  given  a  sufficient 
notice  of  trial,  his  entry  will  he  of  no  effect;  the  defendant,  in 
that  case,  may  proceed  to  trial  upon  the  record  he  has  taken, 
down,  and  if  the  plaintiff  do  not  appear  to  it,  he  must  he  non- 
suited (m).  And  in  all  cases  where  the  defendant  proceeds 
upon  his  record,  if  the  issue  happen  to  he  on  the  plaintiff, 
who  is  therefore  to  hegin  first,  but  does  not  apj^ear,  the  de- 
fendant must  not  enter  upon  his  proof  and  take  a  verdict ;  hut 
the  proper  course  is  to  call  the  plaintiff  and  nonsuit  him  (w). 
If,  however,  instead  of  doing  so,  he  take  a  verdict,  the  court 
will  not,  in  general,  set  it  aside,  except  for  the  purpose  of 
allowing  a  nonsuit  to  he  entered  instead  of  it  (o). 


Notii'e  of 
Trial. 


Jury  Process. 


Proceedings 
where  Plain 
tiff"  also  car 


Record. 


taxi' 


U\ 


(h)  See  the  former  practice:  Dodson  v. 
Tat/lor,  2  Str.  K»55:  King  v.  Pippett,  1  T. 
R.  695.  In  the  Exchequer  it  was  never 
necessary  to  enter  the  issue  (CoUswmth  v. 
Martin,  2  C.  &  J.  123);  and  it  is  now 
abolished  in  every  case  by  R.  H„  4  W.  4. 
(Hodges  V.  miet/,  7  Dowl.  55.5). 

(i)  Theobald  v.  Crickmore,  2  B.  &  Aid. 
594:  1  Chit.  Rep.  317,  S.  C.  See  form  of 
notice  of  trial.  Chit.  Forms,  615. 


{Jc)  See  Chit.  Forms,  615. 

(I)  R.  M.,  4  A.  c:  WUliams  v.  Jones, 
Barnes,  29. 

(m)  Brown  v.  Ottlei/,  1  B.  &  AW.  253. 

(n)  Gardenei-  v.  Davis,  1  Wils.  300: 
Hicks  V.  Young,  Barnes,  458;  2  Saund. 
336  b. 

(0)  Hodgson  V.  Fm-stex;  1  B.  &  C.  11012 
D.  &  R.  221,  S.  C. 
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CHAPTER  XXIII. 


COSTS    FOR   NOT    PROCEEDING   TO   TRIAL. 

Chap,  xxiii. 


In  what  Cases.~\  IF  the  plaintiff  give  notice  of  trial,  and  in  what  Cases, 
neither  countermand  his  notice  («),  nor  proceed  to  trial  in  Delay  of  the 
pursuance  of  it,  the  defendant,  uj)on  affidavit  of  attendance  P^^^ty. 
and  necessary  expenses,  shall  be  entitled  to  his  costs,  to  be 
taxed  by  the  master(J);  even  although  he  have  prevented  the 
plaintiff  from  entering  his  cause  for  trial,  b}''  entering  a  ne  re- 
cipiatur  with  the  marshal  (c).  In  like  manner  the  j)laintiff  is 
entitled  to  costs  if  the  defendant  do  not  proceed  to  a  trial 
by  proviso  after  giving  notice  to  that  effect  (c?);  and  if  both 
parties  give  notice  of  trial,  and  neither  of  them  countermand 
their  notice,  or  proceed  to  trial  in  pursuance  of  it,  each  of 
them  is  entitled  to  costs  from  the  other (c);  but  neither  of 
them  is  entitled  to  costs  in  such  case  if  by  consent  of  both 
parties  the  cause  be  made  a  remanet(^f).  Also,  if  the  plaintiff 
do  not  proceed  to  execute  his  writ  of  inquiry  in  pursuance  of 
lis  notice,  or  countermand  it  in  time,  the  defendant  will  be 
mtitled  to  his  costs,  in  the  same  manner  as  for  not  proceed- 
ng  to  trial  (^).  It  has  been  held,  that  the  plaintiff  is  not 
excused  from  these  costs  by  an  offer  to  refer  the  cause  made 
ifter  the  commission  day  (Ji).  A  pauper  may  be  liable  to 
;hese  costs,  though  not  dispaupered  («'). 

If  the  party  be  ready  to  try  according   to  notice,  but  the  Delay  of  the 
;ause  be  made  a  remanet,  he  will  not  be  liable  to  pay  costs,  Court. 
)ecause  the  delay  is  not  the  delay  of  the  party,  but  the  delay 
if  the  court ;  and  where  the  plaintiff  was  prepared  to  try  at 
me  sittings,  but,  from  the  press  of  business,  the  cause  did  not 
ome  on,  and  those  sittings  lasted  till  the  second  sittings  com- 
lenced,  but  the  plaintiff  was  obliged  to  withdraw  his  record 
account  of  its  not  having  been  re-sealed,  it  was  held,  that 
e  was  not  liable  to  the  costs  of  the  first  sittings  (^). 
By  R.  M.  1654,  s.  18,  the  defendant  is  entitled  to  costs  if  Excuse  of 
le  plaintiff  do  not  proceed  to  trial  in  pursuance  of  his  notice,  ^^^^  Costs, 
nless  the  plaintiff  have  countermanded  his  notice,  or,  "shew 
luse  to  be  allowed  in  the  court  in  excuse  of  such  costs."    And 
le  Court  of  Common  Pleas  refused  the  rule,  where  the  plain- 
ff  was  prevented  from  going  to  trial  by  an  accident  which 
appened  to  a  material  witness  (l).     As  the  rule,  however,  is 

|(a)  Whitlock  v.  Humphreys,  2  Str.  849.  Dowl,  86.  S.  C. 

|[6)  Rex  y.  Maym- of  Great  Yarmouth,  5  (q)  Ante,   ^\'] '.  Shadford  v.  Houstoun, 

[&  Aid.  531;  R.  M.,  1654,  s.  18;  Q.  B.,  1  Str.  317:  Sutton  v.  Bryan,  2  Str.  728. 

18,    C.  P.:    and    see  R.  M.,   4  A.  c;  (h)  Eatonx.  Shuckborough,2Dowl.624, 

G.  2,  c.  17,  s.  5.  Exch. 

|c)  Pr.  Reg.  406.  (i)  See  ante,  920. 

Id)   Wilkinson  v.  Poole,  2  Str.  797.  (k)  Waters  v.   Weatherby,  3  Dowl.  328: 

le)  Pr.  Reg.  405:  see  Clarke  v.  Simpson,  see  per  Patteson,  J. 

faunt.  591.  (I)  Ogle   v.     Moffatt,    Barnes,    133;    5 

[/)  Blow  V.  Wyatt,  4  M.  &  W.  407;  7  Taunt.  88. 
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MOOK  JV, 

Part  i. 


"NVhon  and 
ho\?  obtainotl, 


After  Motion 
for  Jmigment 
as  in  C;ist^  of 
:i  Nonsuit. 


No  St;n  of 
PriKveduigs. 


VHow  applied 
lor.  and  Tay- 
mont  enfori'- 
iHl  in  g.  B. 
and  Exch. 


Cosfs/or  not  Vrocredinp  to  Trial. 

absoliito   in   {he  first    iiistam'c,  tho  itnly    ^^av   ot"  brintjing  the 
matte/  of  excuse  uiuler  the  eousideration  ot"  the  court,  is  by      Tj^ 
movinsi'  to  thsehariie  the  ruh\  ^jj, 

ir/ir/!  and  lioir  Obtained^  Ar.']  There  is  not  any  limited  ^^^ 
time  within  \vl\ieh  the  motion  tor  these  eostv^  must  he  made,  ^^ 
ami  in  ueneral  it  may  he  made  at  any  time  before  execution  ^' 
executed,  and  perhaps  afterwards  (w).  A  term's  notice  is  not  ^ 
necess;\rv  before  the  motion,  thouuh  no  ]n'oceedin<::s  have  been  5l^ 
had  for  four  terms,  that  notice  beinp;  only  requisite  where  the 
object  is  to  ,<pced  the  cause (//). 

Bv  the  R.  II.,  -  /r.  4,  r.  00,  "  no  motion  for  jutlgment  as  in 
ease  of  a  i\onsuit  shall  be  allowed  after  a  motion  tor  costs  for 
not  proceeding  to  trial  for  the  Mime  default,  but  such  costs  n\ay 
be  moveil  for  separately,  /.  e.  Avithout  moving  at  all  for  judg- 
ment as  in  case  of  a  nonsuit,  or  after  such  motiiui  is  disposed 
of;  or  the  court,  on  tlischarging  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  may  order  the  plaintitf  to  pay  the  costs  of 
not  proceeding  to  trial,  but  the  payment  of  such  costs  shall 
not  be  made  a  condition  of  discharging  the  rule."  Theivfore, 
if  the  defendant  intends  to  move  for  judgment  as  in  case  o'i  i\ 
nonsuit,  he  ought  not  to  move  for  costs  of  the  day  until  the 
former  motion  is  disposed  of.  The  court,  on  discliarging  the 
rule  for  judgment  as  in  case  of  a  nonsuit,  on  a  peremptory  un- 
dertaking, will,  in  general,  grant  the  costs  of  not  proceeding  to 
trial  as  part  of  the  rule(()):  but  not  unless  it  a]>pear  by  the 
affidavits  that  costs  have  been  incurred  (/>).  If  tlie  rule  for 
judgment  as  in  case  of  a  nonsuit  be  made  absolute,  the  costs 
of  the  day  will  not  be  gmnted  as  part  of  the  rule;  and  in  a 
case  in  the  bail  court,  Taunton,  J.,  said,  that  those  costs  must 
be  made  the  subject  of  a  separate  motion  (</). 

Under  peculiar  circumstances,  the  court  may  make  it  part 
of  the  rule  that  the  payment  of  the  costs  for  not  proceeding 
to  trial  shall  be  a  condition  pi-ecedent  to  ulterior  proceedings; 
but,  in  ordinary  ca^es,  a  stay  of  proceedings  cannot  be  incor- 
porated in  a  rule  for  costs  for  not  proceeding  to  trial  (/-),  and 
if  not  so  expressed  in  the  rule,  the  plaintiff  may  proceed  with 
out  paying  the  costs,  and  the  defendant's  only  remedy  foi 
them  is*  bv  attachment,  or  bv  execution  under  the  1  Js"  2  V. 
c.  110,  .^.*18(.0. 

In  the  Queen's  Bench  and  Exchequer,  the  mode  of  obtainino 
the  costs  by  attachment  is  thus:  Lit  the  defcndanfs  attonwi 
make  an  ajfi'darif,  statino  ir/icn  the  action  ira;^  eonnnenced,  inifiu 
Joined,  and  notice  of  trial  piren.and  that  the  plaintij/^did  noi 
proceed  to  trial  or  countermand  the  notice  (t).  Amonofairprac- 
titionent,  a  notice  of  this  motion  is  it-sualli/  airen  (u),  and  thi 
tna^'ter  trill  alloirforitin  costs;  ifairen,  the  ajh^larit  should  sfaU 
theseri'ice.     Gire  this  ajfidarit,irith  amotion  paper,  to  counsel 


ttmf 


If /"/«»» 

it  am 


[tn)  RrtKf  V.  Lud(^k.  '2  Dowl.  247. 

(fj)  Fit^icfi  V.  Hurton.  -2  C.  \-  J.  (k?4. 

(o)  PietTV  \.  Otret),  1  Dowl,  ;?(;2:  L<vj- 
tiiker  V  li'arr.  2  C.  ^  J.  473:  Dockett  v. 
Rtiul,  1  Tyr.  iWii, 

(p)  Kri.t/  V.  Sharp,  4  Dowl.  X>-i. 

(q)  Jo>ni>t>n  v.  Smith,  1  Oowl.  421. 

(>•)  Eaiinr  v.  Ciithill,  6  Dowl.  125:  3M. 
&  W.  60]  S.  C :  Gibbs  V.   Goles,  7  DowU 


325. 
(s)  in/.xwi  V.  Cu>ti.<!,  S  Ring.  374:  D» 

EraD.i  V.  K(V,  2  Dowl.  57-. 
[t]  See  the  form,  rhit.  Forms,  (iUk 
(m)  a  stay    of  prootvdings  cannot  bi 

had.   although  two  days'  notice  of  th« 

niotion  lx>  given.    (Eas^ar  v.  CtWiill,  3  M 

&  Wels.  tiO). 
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"fo  more  for  costs  for  not  proceeding  to  trial  in  pursuance  of  Cnxv.  xxm. 
notice,"^  and  the  Court  of  Queen^s  Bench  icill  thereupon  grant  a 
rule  absolute  in  the  first  instance. — In  the  Exchequer,  the  loile  is 
not  a  rule  absolute  in  the  first  instance,  nor  a  rule  nisi  in  the 
common  form ;  hut  it  is  a  rule,  which,  if  cause  is  not  shev»-n  in 
four  days,  makes  itself  absolute  without  any  motion  for  that 
purpose  (.r).  Draw  up  the  rule  with  one  of  the  masters  (u);  and 
get  an  appointment  on  it  from  him.  Serre  a  copy  of  the  rule  and 
appKfintmeiit  on  the  plaintifs  attorney ,  and  afterwards  attend 
before  one  of  the  masters,  and  hare  the  costs  taxed  (z).  Then  let 
the  defendant  or  his  attomev  serve  a  copy  of  the  rule  and  allocatur 
0)1  the  plaintiff  himself  personally,  and  demand  the  costs;  and 
if  not  paid,  let  the  defendant  and  his  attorney  make  an  affida- 
vit of  the  demand  and  refusal  (a),  and  more  thereon  for  an 
attachment.  This  rule  for  an  attachment  is  absolute  in  the  first 
instance.  Draic  it  up  with  the  master,  and  tale  it  to  one  of  the 
clerks  in  the  Crown  Offce,  who  will  male  out  the  attachment. 
Tale  the  writ  to  the  sheriffs  officer,  and  obtain  a  warrant  there- 
on, and  nice  the  warrant  to  your  officers  to  execute  (6). 

In  the  Common  Pleas,  the  mode  of  obtainino:  the  costs  by  at-  How  in  c.  P. 
tachment  is  thus: — One  of  the  masters  icill  obtain  this  rule  for 
you  in  the  Treasury  Chamber,  or  you  maygice  a  brief  to  a  Serjeant 
or  counsel,  and  the  court  will  thereupon  grant  a  rule  absolute  in 
the  first  instance  without  affdacit.  Draw  up  the  rule  with  one 
of  the  masters,  and  get  an  appointment  on  it  from  him;  serre  a 
copy  of  the  rule  and  appointment  on  the  plaintiff^s  attorney, 
and  afterwards  attend  before  the  master,  and,  upon  producing 
the  usual  affdacit,  he  will  tax  the  costs.  Then  let  the  def end- 
on  fs  attorney  or  agent  serre  a  copy  of  the  rule  and  allocatur  on 
the  plaintiff  himself  personally,  (shewing  to  him  at  the  same  time 
the  original  rule),  and  demand  the  costs,  and  if  not  paid,  let 
an  affdacit  be  made  of  the  demand  and  refusal,  and  more  thereon 
for  an  attachment.  This  rule  for  the  attachment  is  absolute  in 
the  first  instance.  Draw  it  up  with  one  of  the  masters;  engross 
the  attachment  on  plain  parchment,  and  get  it  signed  by  the 
master ;  get  it  sealed.  The  form  of  the  writ  is  the  same,  mu- 
tatis mutandis,  with  the  form  in  Chit.  Torms,  except  that  the 
memorandum  at  foot  is  thus:  '^  In  y.\.  S.  for  non-payment  of 

£ costs,  taxed  by  Master  JV .  pursuant  to  a  rule  of  court, 

dated  the day  of ,  1840. "    It  must  hear  teste  in  term,  and 

be  returnable  on  a  day  certain.  Tale  the  writ  to  the  shei'iff^s 
off.ce  and  obtain  a  warrant  thereon,  and  give  the  warrant  to 
your  offcer  to  execute. 

It  would  seem  that,  instead   of  issuing  an  attachment  for  Executicn  for 
these  costs,  you  may  proceed  by  execution   on   the  rule  of  y^cf^ijo'^s" 
court,    ordering  them   to  be  paid  under  the  1  ».S-  2  V.  c.  110,  la 
s.  18.     As  to  this,  see  post.  Chap.    33,    title  "  Motions  and 
Rulesr     Sect.  3. 

As  to  obtaining  costs  against  the  lessor  of  the  plaintiff  in 
ejectment,  see  ante,  762. 

{i^  Robinson  v.  Robiri^n,  3  Dowl.  177:  ,ai  See  the   form.  Chit.   Forms,   59-2: 

see  Rabij  v.   Oieren^aic,   11  Price,  512:  and  see  Rejr  v.  Smj"rt>>.*,  3  T.  R.  351: 

Eaton  V.  S^mckburgfi .  2  Dowl.  624.  JTadham  v.  JB/rft,  2  Wils.  227. 

(y'l  See  the  form".  Chit.  Forms,  61t>  .6'  As  to  the  mode  of  proceeding  by 

(;)  See  Michinson  v.  Ailcock,  ID.  Jc  R,  execution  under  1  Vict.  c.  110,  see  poH, 

163.  Chapter  34.  s,  3. 
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CHAPTER  XXIV. 


JUDGMENT   AS   IN   CASE   OF   A    NONSUIT. 


Book  iv. 

Part  t. 

In  wliat  Cases 
Generally. 


In  ivhat  Cases,  1070. 

Wheti  obtained  in  Town   Causes, 

1072. 
In  Country  Causes,  1074. 


In  Causes  before  theSheriff,  1 074 . 
The  Motion,  Rule,  (Vc.,1075. 
Default  after  peremptory  Un- 
dertaking, 1079. 


In  tvlmt  Cases^  BY  statute  14  Geo.  2,  c.  17,  *.  1,  wliere 
issue  is  joined  (a),  and  the  plaintiff  shall  neglect  to  hring  such 
issue  to  trial^  according  to  the  course  and  practice  of  the  court, 
then,  it  shall  be  lawful  for  the  judges  of  the  court,  upon  motion 
made  in  open  court,  (due  notice  having  been  given  thereof), 
to  give  the  soxm  judgment  for  the  defendant  as  in  cases  of  non- 
suit; unless,  upon  just  cause  and  reasonable  terms,  they  shall 
allow  a  further  time  for  the  trial  of  such  issue ;  and  if  the 
I^laintiff  neglect  to  try  the  issue  within  the  time  so  allowed, 
the  court  shall  give  such  judgment  as  aforesaid.  This  statute 
extends  to  ejectment  (J),  and  to  qui  tarn  actions  (c),  and  to 
actions  by  executors  or  administrators  (c?),  and  to  cases  where 
default  is  made  in  not  proceeding  to  trial  before  the  sheriff 
under  the  3  i5f  4  W.  4,  c.  42(e),  and  to  cases  where  money  is 
paid  into  court  in  respect  of  part  of  the  causes  of  action,  and 
taken  out  in  satisfaction  (/) ;  but  it  does  not  extend  to  re- 
plevin (17);  nor,  it  should  seem,  to  prohibition,  quare  im- 
pedit(h),  or  error  in  fact;  for  in  all  these  cases,  the  defendant 
may  himself  take  down  the  record  without  a  proviso («').  Nor 
does  it  extend,  of  course,  to  any  case  where  the  plaintiff  could 
not  be  nonsuited  if  he  had  proceeded  to  trial  (^).  Nor  to 
cases  where  the  plaintiff  can  give  a  sufficient  reason  for  not 
proceeding  to  trial (/),  nor  to  causes  which  have  abated  by  the 
death  of  one  or  more  of  the  plaintiffs  or  otherwise  (m).  Though 
formerly  doubtful,  it  is  now  settled  that  one  of  several  de- 
fendants may  obtain  a  rule   for  judgment   as  in   case  of  a 


When  Issue  '^)  Until  the  similitet'  is  added,  issue 
may  be  said  cannot  be  said  tobejoined  (SmiV/j  v.  iti^- 
to  be  joined.  ^y>  3  Dowl.  705);  and  a  similiter  intitled 
in  a  wrong  court  has  been  holden  insuf- 
ficient for  this  purpose.  (Ray  v.  Good,  5 
Dowl.  295).  It  is  not,  however,  necessary 
that  the  issue  should  have  been  actually 
made  up  and  delivered;  it  is  enough  if 
the  similiier  has  been  delivered.  (Heath 
V.  Bojcall,  7  Dowl.  19).  This  judgment 
cannot  be  given  unless  issue  has  been 
joined  the  prescribed  time,  as  to  all  the 
defendants  who  have  pleaded.  (Crowther 
V,  Diike,  7  Dowl.  409). 

(h)  Doe  Berger  v.  Docket',  6  Dowl.  479. 

(c)  Stone  V.  Farey,  1  Jj.ast,  554:  Watson 
V.  Jackson,  1  Wils.  325. 

(d)  Howard   v.  Ratbone,  Willes,   316; 
Barnes,  1130,  S.  C-  Herbert  \.  Keal,  4  D. 


&  R.  834:  Woolley  v.  Slopes-,  2  DowL  208: 
Pickup  V.  Wharton,  2  Dowl.  388. 

(e)  Begbie  v.  Grenville,  2  Dowl.  238: 
Walls  V.  Redmayne,  Id.  508:  Maddeley  v. 
Batty,  3  Id.  205. 

(/)  Doe  Stanley  v.  Towgood,  2  Dowl. 
404. 

ig)  Jones  V.  Concannen,  3  T.  R.  661: 
Shortridge  v.  Hieim,  5  Id.  400 :  Eggleton 
V.  Smith,  1  W.  Bl.  375. 

{h)  Wyndowe  v.  Bishop  of  Carlisle,  II 
Moore,  269 ;  3  Bing.  4C4,  S.  C. 

(i)  Ante,  1065. 

(k)  Weller  v.  Goyton,  1  Burr.  358:  see 
Vol.  I.  313. 

[D  Monk  v.  Bmham,  2  Dowl.  336:  Doe 
Steppins  v.  Lord,  Id.  419:  post,  1076. 

(m)  Checchi  v.  Powell,  6  B.  &  C.  253;  9 
D.  &  R.  243,  S.  a 


So,, 
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nonsuit,  which  will  authorize  a  general  judgment  to  be  entered  chap.  xxiv. 

against  plaintifl"(w) ;  and  if  one  of  two  defendants  suffer  judg-  

ment  by  default,  tlie  other  may  have  judgment  as  in  case  of 
a  nonsuit,  for  the  plaintiff  may  be  nonsuited  at  the  trial (o). 
Where  there  are  several  issues  in  law  and  in  fact,  and  the 
defendant  has  judgment  on  the  issues  in  law,  if  the  plaintiff 
do  not  proceed  on  the  issues  in  fact,  the  defendant  shall  have 
judgment  as  in  case  of  a  nonsuit ;  for  the  plaintiff  in  such  a 
case  might  have  been  nonsuited,  had  he  proceeded  to  trial  (p  )  ; 
but  pending  the  demurrer,  the  defendant  cannot  obtain  judg- 
ment as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  on 
the  issues  in  i'a,ct(q). 

In  all  cases  within  the  statute,  if  the  plaintiff  once  comply  Where  the 
with  it,  by  taking  down  the  issue  for  trial,  although  he  be  {^kerf  down^" 
nonsuited,  and  the  nonsuit  be  afterwards  set  aside  (r),  or  al- for  Trial, 
though  he   have   a   verdict,   and   a   new  trial  be   afterwards 
granted (5),  or  although  the  parties  agree  to  a  reference,  which 
by  the  default  of  the  plaintiff  turns  out  abortive  (^),  the  de- 
fendant can  never  afterwards  have  judgment  as  in  case  of  a 
nonsuit  for  any  subsequent  laches  upon  the  part  of  the  plain- 
tiff in  not  bringing  the  cause  to  trial ;  but  if  he  wish  to  dispose 
of  the  action,  he  must  take  it  down  for  trial  hy  proviso (u). 
So,  in  a   country  cause,  if  the  cause  be  made  a  remanet\x), 
or  in  a  town  cause,  if  it  be  made  a  remanet  at  the  request  of 
the  defendant (^),    the  defendant  shall  not  afterwards  have 
judgment  as  in  case  of  a  nonsuit ;  and  this  whether  the  plain- 
tiff' is  passive,  and  takes  no  step,  or  gives  a  fresh  notice  of 
trial,  which  he  abandons  (2;).     But  otherwise,  in  a  town  cause, 
ivhere  the  cause  is  made  a  remanet  from  one  sittings  to  another, 
by  consent («);  for  there  is  a  great  difference  between  causes 
mtered  for  trial  in  London  or  Middlesex,  and  at  the  assizes  in 
)ther  counties ;  in  the   former,  the  record  is  not  re-entered, 
lor  is  any  fresh  notice  of  trial  given,  and  the  cause  comes  on 
IS  if  the  sittings  had  been  continued  without  interruption. 
)0,  if  a  town  cause  be  made  &  remanet  from  the  sittings  after  one 
erm  to  the  sittings  after  another  term,  and  the  plaintiff'  then 
aake  default,  the  defendant  may  have  judgment  as  in  case 
fa  nonsuit(6).     And  giving  notice  that  a  cause  will  be  taken 
s  an  undefended  cause  at  the  sittings  in  London,  and  appearing 
Dr  the  purpose  of  trying  the   cause  as  undefended,  will  not 
re  vent  the  defendant  from  having  such  a  judgment  (c).    And 
here  the  cause    is  not  made   a  remanet,  but   the   plaintiff, 
stead  of  allowing  it  to  be  tried,  withdraws  the  record,  the 
fendant  may  have  judgment  as  in  case  of  a  nonsuit  (c?). 

(M)  Jones  V.  Gibson,  5  B.  &  C.  768;  8  D.  7  Dowl.  198,  S.  C. 

R.  562,  S.  C:  and  see  MM»-p%  v.  Bon-  (u)  Supra,  n.  (s)  :  and  Corone  v.  Gar- 

i,  5  B.  &  C.  178;  7  D.  &  R.  619,  S.  C:  ment,  1  Scott,  275:  see,  however,  Jones 

te,  Vol.  I.  314.  V.  Pritchard,  2  Tyr,  383. 

[o)  Murphy  v.  Donlan,  5  B.  &  C.  178;  7  (r)  Brown  v.  Rudd,  1  Dowl.  371 :  Mew- 

&  R.  619,  S.  C. ;    Stuart  v.  Rogers,  7  burn  v.  Langlep,  3  T.  R.  1 :  Denman  v. 

wl.  185.  Bull,  11  Moore,  443;    3  Ring.  499,  S.  C: 

p)  Parton  v.  Popham,  10  East,  366.  Gilbert  v.  Kirkland,  2  Dowl.  P.  C.  153. 

q)  Butcher  v.  Kierman,  1  Marsh,  364.  (.?/)  MS.,  E.  1820:  post,  1072,  n,  (/). 

r)  King  v.  Pipj.ett,  1  T.  R.  492:  Ash-  (2)  Gilbert  v.  Kirkland,  2   Dowl.  135: 

V.  Flaxman,  2  Dowl.  697  :   -Doe  Giles  Hawley  v.  Shirley,  5  Dowl.  393. 

Wynne,  1  (Jhit.  Rep.  310:  see  Henkyn  (a)  Gadd  v.  Bennett,  2  B.  &  Aid.  709. 

"^erss,  2  Camp.  408;  12  East,  248.  (b)  Ham  v.  Greg,  6  B.  &  C.  125;  9  D.  & 

s)  Porzelius  v.  Haddocks,  1  H.  Bl.  101:  R.  125,  S.  C. 

iwley  V.  Shirley,  5  Dowl.  393:  Brough  (c)  Edrupp  v.Davies,  1  Dowl.  552. 

^carby,  2  Har.  &  W.  139.  (d)  Burton  v.  Harrison,  1  East,  346. 
1)  Hansby  v.  Evans,  4  M.  &  W.  565; 
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Hook   iv. 
Part  i. 

Where  the 
Delay  is  not 
caused  by  the 
Plaintiff". 


Where  Costs 
for  not  pro- 
ceeding to 
Trial  have 
been  moved 
for. 


Not  favoured 


When  ob- 
tained in 
Town  Causes. 


Judgment  as  in  case  of  a  Nonsuit. 

Where  the  (Icfcndant  took  out  a  suinuiouH  for  j)utting  off  a 
trial  at  the  assi/es,  !so  hite  before  the  comini.s.sion-day  that  the 
phiintHf"  thought  he  might  ])c  incouvcnicnced  insetting  ready 
for  trial  if  the  order  was  refused,  aud  thei-eforecouuterniauded 
it,  the  court  held  that  the  defendant  could  not,  on  that  ac- 
count, move  for  judgment  as  in  case  of  a  nonsuit(^).  If 
notice  of  trial  he  countermanded  at  the  re(juest  of  the  <lefend- 
ant,  or  if  he  otherwise  prevent  the  plaintiff"  from  going  to  trial, 
he  cannot  obtain  judgment  as  in  case  of  a  nonsuit,  for  not  pro- 
ceeding- to  trial  according  to  notice (/).  And  tlie  defendant 
cannot  rely,  for  the  purpose  of  judgment  as  in  case  of  a  nonsuit, 
on  a  notice  of  trial  which  he  has  refused  to  accept  (^).  When 
the  cause  is  delayed  by  the  general  course  of  business,  the 
defendant  cannot  have  this  judgment;  and  where,  in  a  special 
jury  cause,  upon  being  called  on  for  trial,  there  was  not  a  full 
special  jury,  and  neither  party  prayed  a  tales,  it  was  consi- 
dered that  the  defendant  could  neither  have  a  judgment  as  in 
case  of  a  nonsuit,  nor  take  down  the  record  by  proviso  (A). 
And  where  a  special  jury  cause  had  been  set  down  for  trial, 
and  stood  in  the  paper  so  long  as  three  years,  the  defendant 
was  refused  a  judgment  as  in  case  of  a  nonsuit,  he  not  having 
made  any  application  to  have  a  day  appointed  for  the  trial  (i). 
If  the  cause  be  abated  by  the  death  of  one  of  the  plaintiffs  or 
otherwise,  the  defendant  cannot  afterwards  have  a  judgment 
as  in  case  of  a  nonsuit  (^).  Where  the  plaintiff  has  served  a 
rule  to  discontinue,  and  the  costs  are  taxed,  but  not  paid,  the 
defendant  is  not  entitled  to  make  the  motion(/). 

The  R.  G.  H.,  2  W.  4,  s.  69,  orders  that  no  motion  for  judg- 
ment as  in  case  of  a  nonsuit  shall  be  allowed  after  a  motion 
for  costs  for  not  proceeding  to  trial  for  the  same  default;  but 
if,  after  a  motion  for  costs  for  not  proceeding  to  trial,  the 
jDlaintiff  suffers  another  term  or  assizes (w)  to  elapse  without 
giving  notice  of  trial,  this  is  a  new  default,  and  the  defendant 
may  move,  notwithstanding  the  rule(w). 

It  was  observed  by  Parlce,  B.,  in  a  recent  case,  that  he  was 
not  disposed  to  give  any  facility  to  these  motions,  which  were 
very  often  more  mischievous  than  otherwise  (o). 


tlif 
ami 

DIOV 

temi 
trial 


When  obtained  in  Town  Causesr\  The  defendant  is  not  en- 
titled to  judgment  as  in  case  of  a  nonsuit,  by  the  above  sta 
tute,  until  the  plaintiff  has  failed  to  bring  on  the  cause  to  triaJ 
within  the  time  allowed  him  for  that  purpose  by  the  practice 
of  the  court.  The  plaintiff  is  in  no  case  obliged  to  give  no 
tice  of  trial  until  the  term  after  that  in  which  issue  is  joined 
(  Vol.  I.  207)  (/>) ;  and,  consequently,  in  town  causes  no  motioj 
can  be  made  for  judgment  as  in  case  of  a  nonsuit  until  twc 
terms  (of  which  when  issue  is  joined  in  term  time  that  il 
wiiicli  issue  is  joined  is  counted  as  one)  (5)  have  elapsed  aftej  i 


(e)  Rendell  v.  Bailey,  2  Dowl.  113. 

( /)  Jenkyns  v.  Charity,  2  Dowl.  197:  an- 
te, 1071.  n.  {y)'.  and  see  Partridge  v.  Slater, 
5  Dowl.  68:  Watkins  v.  Giles,  4  Dowl.  14. 

ig)  Clarke  v.  Goldsmid,  5  Bing.  N.  C. 
12(». 

(/()  Phillips  V,  Dance,  9  B.  &  C.  769. 

(?)  Rucker  v.  Ansley,  2  Chit.  Rep.  243. 

(k)  Checchi  v.  Potvell,  6  B.  &  C.  253;  9 
D.  &  R.  243,  S.  C. 

{I)  Cooper  V.  HoUoway,  1  Hodges,  76. 


(m)  Hyde  v.  Gardiner,  1  Dowl.  38n 
Tidd,  N.  P.  465:  but  see  Moseley  I 
Clarke,  2  Dowl.  66.  1 

(n)  Dyke  v.  Edivards,  2  Dowl.  53. 

(o)  Harle  v.   Wilson,  3  Dowl.  m). 

ip)  Hall  V.  Buchanan,  2  T.  R.  734:  am 
see  R.  H.,  15  &  16,  C.  2,  r.  2:  R.  H.,  " 
&  21,    C.  2.    As  to  when   issue  may 
said  to  be  joined  for  this  purpose, 
ante,  1070,  n.  (a). 

[q)  Pierson  v.  Chesham,  6  Dowl.507. 
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issue  joined  against  all  the  defendants (r) ;  e.g.  if  issue  be  chap.  xxiv. 
joined  in  Michaelmas  term,  the  motion  may  be  made  in  Easter 
term,  but  not  before (5).  And  if  issue  be  joined  in  Hilary 
term,  the  motion  maybe  made  in  Trinity  term(^).  And  where 
issue  is  joined  in  vacation  in  a  town  cause,  the  defendant  can- 
not move  for  judgment  as  in  case  of  a  nonsuit  until  the  third 
term  after  issue  joined:  thus,  if  issue  is  joined  in  Trinity  va- 
cation, the  motion  cannot  be  made  until  the  ensuing  Easter 
term(2«).  But  if  the  |)laintijff  have,  in  fact,  given  a  sufficient 
notice  of  trial  previously,  and  not  proceeded  to  trial  in  j)ur- 
suance  of  such  notice  (a;),  then,  if  the  notice  were  given  for  a 
trial  in  the  vacation,  the  defendant  may  move  for  the  judg- 
ment in  the  following  term(y);  or  if  the  notice  were  given  for 
a  trial  in  term,  he  may  move  in  the  term  after,  but  not  be- 
fore (2?)  ;  and  this  though  the  trial  was  to  have  been  before  the 
sheriff  («).  When  a  town  cause  has  been  made  a  remanet  from 
the  sittings  after  Easter  term  to  the  sittings  after  Trinity  term, 
and  the  plaintiff  has  then  made  default,  the  defendant  may 
move  for  judgment  as  in  case  of  a  nonsuit  in  the  Michaelmas 
term  following(6).  Where  a  default  in  not  proceeding  to, 
trial  has  been  made  by  the  plaintiff,  the  defendant  will  not  be 
deprived  of  his  right  to  move  for  judgment  as  in  case  of  a 
nonsuit  by  the  plaintiff's  giving  a  fresh  notice  of  trial  before 
the  motion  is  made(c).  But  if  a  plaintiff  gives  notice  of  trial 
for  a  sitting  earlier  than  is  necessary  by  the  practice  of  the 
court,  and  he  afterwards  give  another  notice  of  trial  for  a  later 
sitting,  but  which  is  still  within  due  time,  the  defendant  is 
not  entitled  to  move  for  judgment  as  in  case  of  a  nonsuit, 
although  the  plaintiff  had  not  proceeded  to  trial  under  his 
first  notice,  nor  countermanded  \i{d).  And  the  defendant 
cannot  rely  in  support  of  his  motion  on  an  insufficient  notice 
of  trial  which  he  has  refused  to  accept  (e).  And  an  agreement 
to  take  no  notice  of  trial  is  not  equivalent  to  notice  so  as  to 
ntitie  the  defendant  to  judgment  for  not  proceeding  to  trial(y}. 
n  a  recent  case  in  the  Exchequer,  a  plaintiff  having  with- 
rawn  the  record  in  consequence  of  the  absence  of  a  witness, 
)n  a  subsequent  day  gave  a  fresh  notice  of  trial ;  prior  to  the 
lay  of  trial  under  this  second  notice  the  defendant  moved  for 
udgment  as  in  case  of  a  nonsuit,  having  given  one  day's  no- 
ice  of  motion  only ;  the  plaintiff  tried  the  ca^e  as  undefended, 
iud  obtained  a  verdict :  it  was  held,  that  the  verdict  was  an 
,nswer  to  the  motion,  but  the  court,  on  discharging  the  rule, 
et  aside  the  verdict  on  payment  of  the  costs  thereof  and  the 

(r)  See  Crotvther  \.  Duke,  7  Dowl.409.  (z)  Smith  v.  Templemore,  5  Dowl.  408: 

Is)  Pierson  v.  Chesham.  (i  Dowl.  507.  Isaac  v.  Goodman,  2  Dowl.  34;    1  C.  &  M. 

(t)  Thomas  v,  Jones,  7  Dowl.  712.  494,  S.  C-    Marshall  v.  Fo.ster,  2  C,  &'  M, 

(u)  GouKh    V.  White,  2  M.  &  W.  363 :  213;  2  Dowl.  213,  S.  C. .-   Preedy  v.  Mac- 

\eale\.   Curtis,  2  M.  &  W.  76;  5  Dowl.  farlane.  Id.;  2  Dowl.  216,  S.  C:  Begbiev. 

14,   S.  C;    Wyatt  V.   Howell,   5  Dowl,  Grenville,    2  Dowl.  238:   Lenney  v.  Poul- 

!5.  ter,  3  Dowl.  650. 

(.r)   Wini(rore  v.  Hodson,  2  Dowl.  379:  (a)  Maddeley  v.  Batty,  3  Dowl.  205, 

unt  V.  fremamondo,  4  T,  R.  557:  Gates  (6)  Ham.  v.  Greg,  6  B.  &  C,  125;  9  D,& 

Terry,    1  Dowl.   370,   S,  C ;    Hay  v,  R.  125,  S,  C.  .•  aw^e,  1071, 

owell,   2   New    Rep.    327:     Walter-   v.  (c)  Bainbridge  v.  P^irvis,   1  Dowl.  444: 

Wckle,  2  Chit.  Rep.  244:  Holah  v.  Fleet,  Smedlie  v,  Christie,  2  Id,  152. 

Chit.  Rep,  672,  (d)  Ranger  v.  Bligh,  5  Dowl.  235. 

M    Shepherd    v.    Taylor,   MS,,   H,    T,  (e)  Clark    v.    Goldsmid,   5  Ring.   N,  C, 

m,  C,  p.  :  Howell  v,  Powlett,  1  Moo,  &  120;  7  Dowl,  151,  S.  C. 

(olt,  355;  8  Ring.  272  ;    1   Dowl.  263,  (/)  Downes  v.  Cross,  2  C.  &  J,  466. 
C. 
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Book  iv.      costs   of  file  rule,  the  jilaintiff  giving  a  peremptory  under- 
y  ''       taking (^). 


In  Country 
Causes. 


In  Causes 
before  the 
Sheriff. 


In  Country  Causes.']  In  country  causes,  if  the  issue  be  joined 
in  an  issuahlc  term  (A),  and  no  notice  of"  trial  given  for  the 
next  assi/es,  the  defendant  cannot  move  for  jiid<rinent  as  in 
case  of  a  nonsuit  until  after  the  j)laintiff  has  failed  to  bring 
down  the  cause  for  trial  at  the  second  assizes.  If  it  be  joined 
in  a  non-issuable  term,  though  no  notice  of  trial  was  given  for 
the  next  assizes,  the  motion  may  be  made  in  the  term  next 
after  those  assizes  (i).  If  it  be  joined  in  the  vacation  of  a  non- 
issuable term,  and  no  notice  of  trial  be  given  for  the  next  as- 
sizes, it  seems  not  to  be  settled  at  what  time  the  judgment  may 
be  moved  for.  In  Williams  \.Edwards{k),  the  Court  of  Ex- 
chequer held  that  it  might  be  moved  for  in  the  term  after  the 
next  assizes.  In  Robinson  v.  Taylor  {I),  Littledale^  J.,  pro- 
nounced a  similar  decision.  And  in  a  late  case(m),  Cole- 
ridgCy  J.,  held  that  it  might  be  made  in  the  term  previous  to 
the  second  assizes.  But  in  Harrison  v.  Williams  (n),  Wil- 
liams, J.,  held  that  it  could  not  be  made  in  the  term  after 
the  next  assizes.  And,  considering  that,  in  town  causes  where 
issue  is  joined  in  vacation,  the  motion  cannot  be  made  earlier 
than  if  it  were  joined  in  the  following  term(o),  Harrison  v. 
Williams  seems  to  be  the  more  correct  decision.  In  country 
causes,  in  an  issuable  term,  the  rule  should  be  moved  for  early 
in  the  term,  or  the  court  will  perhaps  enlarge  it  till  next  teiTn, 
and  not  permit  it  to  be  discussed  at  chambers (jt>). 

In  Causes  before  the  Sherijf.']  In  causes  to  be  tried  before  the 
sheriff,  the  time  at  which  the  plaintiff  would  be  compelled  to 
proceed  by  the  court,  will,  it  seems,  be  regulated  by  the  times 
at  which  the  sheriff  sits(^).  The  rules,  as  to  when  this  mo- 
tion for  judgment  should  be  made,  are  the  same  in  principle 
as  those  above  mentioned.  Where  issue  was  joined  in  a  town 
cause,  in  Hilary  vacation,  on  the  2nd  of  February,  and  an 
order  obtained  on  the  8rd  to  try  before  the  sheriff,  it  was 
held,  that  it  was  too  early  to  apply  for  judgment  as  in  case 
of  a  nonsuit  in  the  following  Easter  term,  although  several 
sheriff's  court-days  had  passed  since  the  order  was  obtained  (r). 
Where  issue  was  joined  in  a  country  cause  before  the  sheriff 
in  June,  and  no  notice  of  trial  was  given,  it  was  held,  that 
the  motion  for  judgment  as  in  case  of  a  nonsuit  in  Michael- 
mas term  was  too  early,  though  two  court-days  had  passed  (s). 


(g)  Jones  V.  Hows,  5  Dowl.  600;  2  M. 
&  W.  379,  S.  C. :  see  Eager  v  Cuthill,  3 
M.  &  W.  60. 

(h)  Williams  v.  Davis,  5  Bing.  N.  C. 
227;  7  Dowl.  246,  S.  C. :  Miller  v.  Hassall, 
MS.,  T.  T.  1828:  Simonds  v.  Folkenham, 
1  Dowl.  292;  1  C.  &  J.  513;  1  Tyr.  501, 
S.  C. ;  Redivard  v.  Way,  13  Price,  453: 
Crowley  v.  Dean,  1  C.  &  J.  18:  Spiers  v. 
Parker,  Id.  n.:  Prentice  v.  Blott,  2  Bing. 
360;  9  Moore,  687,  S.  C. 

(i)  Heath  v.  Boocall,  7  Dowl.  19:  Robin- 
son V.  Tat/lor,  5  Dowl.  518 :  Evans  v.  Bar- 
nard, 3  M.  &  W.  276  :  Williams  v.  Ed- 
wards, 3  Dowl.  183;  1  C,  M.  &  R.  583, 
S.  C;  Smith  V,  Rigby,  3  Dowl.  705:  see 
Apperley  v.  Morse,  6  Dowl.  505:   Williams 


i 


V.  Davis,  5  Bing.  N.  C.  227;  7  Dowl.  2 
S.  C.  The  decision  in  Smith  v.  Miller,  3 
M.  &  W.  60,  is  founded  on  some  mistake 
of  the  officer,  per  Parke,  B.,  in  Ecans  v. 
Barnard,  supra, 

(k)  1  C,  M.  &  R.  583;  3  Dowl.  183,  S.  C 

(I)  5  Dowl.  518. 

(m)  Lister  v.  Ventom,  7  Dowl.  691 

(w)  6  Dowl.  772. 

(o)  See  Gough  v.  White,   2  M.  &  W. 
363:  Heale  v.  Cwtis,  2  M.  &  W.  76. 

(p)  Tidd,  502,  765. 

(q)  Banks  v.  Wright,  3  Dowl    14. 

(r)  Stacey  v.  Jeffreys,  5  Dowl.  524:  and 
see  Fox  v.  M'Cutloch,  Id.  526. 

(s)    Buttenoorth   v.   Crabtree,   3  DowL 
184:  Harle  v.  Wilson,  Id.  658. 
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But,  in  a  town  cause,  where  issue  was  joined  in  Easter  term,  chap.  xxiv. 
and  notice  of  trial  was  given  for  the  sittings  after  that  term, 
and  an  order  for  a  writ  of  trial  obtained  the  same  day,  but  no 
notice  of  trial  before  the  sheriff  was  given,  a  rule  for  judgment 
as  in  case  of  a  nonsuit  was  granted  on  application  in  Trinity 
term  {t).  Where  notice  of  trial  is  given  for  a  day  in  term,  and 
default  made,  the  motion  cannot  be  made  in  the  same  term(w). 
Where  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  was 
discharged  on  a  jJeremptory  undertaking  to  try  at  the  next 
assizes,  and  afterwards  an  order  to  try  at  the  sheriff's  court, 
and  to  relieve  the  plaintiff  from  the  undertaking,  was  obtained, 
and  the  plaintiff  neglected  to  try  at  the  next  sheriff's  court, 
the  Court  of  Exchequer  held,  that  the  effect  of  the  order  was 
merely  to  substitute  the  sheriff's  court  for  the  assizes,  and  that 
the  defendant  was  entitled  to  a  rule  absolute  in  the  first  in- 
stance {v).  As  to  what  steps  the  plaintiff  is  bound  to  take  on 
a  peremptory  undertaking  to  try  at  the  sheriff's  court,  see 
post,  1079. 

The  Motion,  Rule,  <^t.]  In  order  to  obtain  judgment  as  in  TheMoUon, 

case  of  a  nonsuit,  t/ou  must  mahe  an  affidavit  of  the  state  of  the  ^^^  &c. 

cause,  shewing  that  issue  has  been  joined  {x),  and  the  plaintiff'' s 

default  (j/).     An  affidavit,  merely  stating  that  a  rule  to  reply 

was  duly  given,  that  the   plaintiff  accordingly  replied,  and 

that  the  cause  was  "thereby"  at  issue,  is  not  sufficient  (0). 

A.n   affidavit,   not   stating    that   issue   had    been  joined,   but 

itating   that   notice   of   trial   had   been  given,  has  been  held 

;o  be  sufficient  («).     If  the  motion  he  made  in  the  next  term 

fter  issue  is  joined,  the  affidavit  must  state  that  notice  of  trial 

'as  given,  and  that  the  plaintiff  had  not  proceeded  to  trial  in 

ursuance  of  his  notice.     If  it  be  intended  to  apply  for  costs  of 

he  day,  in  case  of  the  rule  being  discharged  upon  a  peremp- 

ory  undertaking,  the  affidavit  should  also  shew  that  the  notice 

f  trial  was   not   countermanded  in  due  time,  and  the  costs 

Incurred  (6).     Give  a  motion-paper  with  this  affidavit  to  counsel, 
p  move  for  a  rule  nisi.     Draw  up  your  rule  with  one  of  the 
lasters  (c);  serve  a  copy  of  it  on  the  plaintiff'^ s  attorney  or  agent, 
nd  make  an  affidavit  of  the  service.     And  afterwards,  on  the 
ay  after  that  appointed  by  the  rule,  give  a  motion-paper  to 
nmsel,  to  move  to  make  the  rule  absolute  upon  this  affidavit  of 
■nice.     It  is,  in  general,  advisable,  however,  in  a  country 
luse,  not  to  move  to  make  the  rule  absolute  until  three  or 
ur  days  after  the  day  appointed  to  shew  cause  {d).     The 
atute  14  6r.  2,  c.  17,  5.  1,  requires  that  notice  he  given  of  the 
otion:  in  the  Queen's  Bench  the  rule  nisi  was,  of  itself,  for- 
erly  considered  a  notice  (e),  but  it  was  not  so  in  the  Com- 

t)  Mullins  V.  Bishop,  2Dowl.  557.  &  J.  217,  S.  C;  and  see  Gilmore  v.  Mel- 

u)  Lenney    v.   Poulter,   3  Dowl,  650  :  ton,    2   Dowl.  632:     Smith   v.  Rigby,  3 

;1  see  Begbie   v.    Grenville,  2  Id.  238:  Dowl.  705. 

.'vle  V.  Wilson,  3  Id.  658:  Horwood  v.  («)  Corbyn  v.  Heywwth,  5  Scott,  335; 

•berts,  2  Id.  534.  6  Dowl.  181:  but  this  seems  questionable, 

v)  Williams  v.  Edwards,  3  Dowl.  660:  considering  that  notice  of  trial  may  be 

i   Sell  V.  Adams,    7   Dowl.  672:    post,  given    on  pleadings   concluding    to   the 

]9.  country,  before  issue  is  actually  joined. 

I)    Gilmore  v.  Melton,   2  Dowl.  632 :  (See  Smith  v.  Rigby,  3  Dowl.  705). 

ntvn  V.  Kennedy,  Id.  639  :  Seabi-ook  v.  (6)  See  Ray  v.  Sharp,  4  Dowl.  .354. 

('e,  Id.  691.    As  to  when  issue  may  be  (c)  See  the  form,  Chit.  Porms,  618. 

si  to  be  joined,  see  1070,  n.  (a).  (d)  Chit.  Sum.  Prac.  108,  166. 

/)  See  the  form,  Chit.  Forms,  617.  (e)  Anon.,  Lofft,  265. 
:)  Smith  v.  Parsloe,  1  Dowl.  308;  2  C. 
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Book  iv. 
Part  i. 


Not  granted 
at  Chambers. 


Term's  No- 
tice unneces- 
sary. 


Entry  of  Issue 
unnecessary. 


The  Rule. 


When  dis- 
charged un- 
conditionally. 


mon  IMeas  or  Exchequer  (/) ;  and  now  })y  rule  of  all  tlie 
courts  of//.  7\,  2  W.  4,  r,  (jil,  "a  rule  nisi  for  judgment  as 
in  case  of  a  nonsuit  may  be  obtained  on  motion,  without 
])revious  notice;  Init,  in  that  case,  it  shall  not  oj)erate  as  a 
stay  of  ])roceedings;"  aiul,  in  most  cases,  therefore,  it  is  ad- 
visable to  give  it.  In  the  Kxche([uer,  the  notice,  to  operate  as 
a  stay  of  ])roceedings,  must  be  given  two  days  previously  to 
the  motion  {g).  A  rule  to  take  out  of  court  money  paid  in, 
under  the  7  4"  ^  ^'  4)  c.  71,  cannot  be  incorporated  with  a  rule 
for  judgment  as  in  case  of  a  nonsuit  (Ji). 

It  will  be  observed,  that  the  statute  admitting  of  this 
motion  directs  it  to  be  made  "  in  open  court"  («');  an(l  it  seems 
that  a  judge  at  chambers  has  no  power  to  entertain  it  ( j). 

The  general  rule,  so  often  noticed  in  the  course  of  this 
Work,  which  requires  a  terivbs  notice  of  proceeding,  where  no 
proceedings  have  been  had  in  the  cause  w^ithin  four  terms, 
does  not  extend  to  motions  for  judgment  as  in  case  of  a  non- 
suit ijc)\  and  it  is  no  objection  to  the  motion  that  issue  was 
joined  several  years  previously  (/)> 

Formerly,  the  defendant  was  not  entitled  to  judgment  as 
in  case  of  a  nonsuit,  until  after  the  issue  was  entered  of 
record;  but  now,  by  rule  of  H.  T.,  2  W.  4,  r.  1,  s.  70,  "no 
entry  of  the  issue  shall  be  deemed  necessary  to  entitle  a  de- 
fendant to  move  for  judgment  as  in  case  of  a  nonsuit." 

The  court,  however,  instead  of  making  the  rule  absolute, 
may  either  discharge  the  rule  unconditionally,  or,  "upon  just 
cause  and  reasonable  terms,"  allow  a  further  time  for  the  trial 
of  the  issue  (m). 

If  the  defendant  be  not  entitled  to  the  rule,  it  will,  oi 
course,  be  discharged  unconditionally,  and,  in  general,  with 
costs.  Thus,  it  will  be  discharged  unconditionally  \vhere 
issue  has  not  been  joined,  [ante,  1070,  &)C.\  or  where  the 
application  is  made  too  soon,  (ante,  1072,  <!^c.),  or  where  the 
case  has  been  already  taken  down  to  trial  by  the  plaintiff. 
(ante,  1071,  S)C.),  or  where  the  plaintiff  has  been  restrained 
by  injunction  (w),  or  where  the  cause  has  been  delayed  by  the. 
general  course  of  business,  (ante,  1072,  S)C.),  or  where  the  de  : 
fendant  who  applies  has  prevented  the  plaintiff  from  goin^ 
down  to  trial,  (ante,  1072,  S)-c.),  or  has  given  a  cognovit  (o) 
And  where  it  appeared  that  the  bill  on  which  the  action  wai 
brought  had  been  paid  meanwhile  by  a  third  party,  Bayley 
B.,  discharged  the  rule(/?).  But  the  court  have  refused  t( 
discharge  the  rule  unconditionally,  on  the  ground  that  th< 
tenant  of  defendant  (who  defended  as  landlord)  in  ejectmem 
had  delivered  possession  to  the  lessor  of  the  plaintiff,  th<  i|i, 
landlord   not   being   privy  to   the   transaction  (^).     And  tin 


(/)  Gooch  V.  Pearson,  1  H.  Bl.  527; 
Tidd,  9th  ed.  491,  765:  Coulstwith  v.  Mar- 
tin, 2  C.  &  J.  123;  Dax,  Prac.  70,  76. 

(g)  Hannah  v.  Wyman,  3  Dowl.  673: 
see  Jones  v.  Hone,  2  M.  &  W.  379 ;  5 
Dowl.  6(X),  S.  C:  and  see  Eagar  v.  Cut- 
hill,  3  M.  &  VV.  60. 

(h)  De  Bedolliere  v.  Ryan,  7  Dowl.  615. 

(i)  Seean^e,  Vol.1,  p.  8:  2  Inst.  103. 

(j)  But  see  Doe  More  v.  Sai-age,  (5 
Dowl.  507).  in  which  a  rule  to  make  a 
judge's  order  for  judgment  as  in  case  of 
a  nonsuit,  a  rule  of  court,  was  held  ab- 
solute in  the  first  instance.  Probably  the 
order  in  that  case  was  made  by  consent. 


(k)  Shin  field  v.  Saxton,  2  Dowl.  778; 
Moo.  &  Scott,  187,  S.  C:   Doe  Phillips  ■% 
Moses,  5  T.  R.  634  :    Manby  v.  Wm-tley, 
W.  Bl.  1223:  Hockin  v.  Reece,  2  Y.  &  J 
275:  ante.  Vol.  I.  210. 

(I)  Cromer  v.  Brown,  4  Dowl.  288 
seven  years:  Curtis  v.  Tabram,  4  Dowi 
600,  eight  years. 

(m)   Vide  ante,  1070. 

(w)  Anon.,  I  Chit.  280,  n. 

(o)  Smith  V.  Joy,  2  Dowl.  410. 

(p)  Monk  V.  Bonham,  2  C.  &  M.  430  J 
Dowl.  336,  S.  C. 

iq)  Doe  V.  Dyer,  3  Dowl.  696;  see 
Gale,  46. 
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nsolvency  of  the  plaintiff  after  action  brought  is  no  answer  to  Chap.  xxiv. 
;he  motion  (r).  Nor  is  it  a  sufficient  answer  that  plaintiff's 
ittorney  had  acted  without  authority  in  bringing  the  action  (5), 
)ut  in  one  such  case  the  court  enlarged  the  rule  for  judg- 
nent,  and  granted  a  rule  nisi  for  payment  of  costs  by  the 
ittorney  (^). 

As  to  the  "  just  cause  and  reasonable  terms''  on  which  the  rule  When  dis- 
dll  be  discharged,  where  the  defendant  would  otherwise  be  j^usY^auseand 
intitled  to  judgment  as  in  case  of  a  nonsuit,  the  court  usually  reasonable 
lisharge  the  rule  upon  the  plaintiff's  undertaking  peremptorily  to  ^"°^* 
ry  the  cause  at  the  next  sittings  or  assizes,  or,  if  it  appear  that 
le  cannot  (from  the  peculiar  circumstances  of  the  case)  bring  on 
he  trial  at  that  time,  at  some  subsequent  sittings  or  assizes  {u)\ 
lut,  where  the  justice  of  the  case  requires  it,  the  court  will 
,dd  to  this  such  other  terms  as  they  may  think  reasonable  {y). 
besides  the  undertaking  here  mentioned,  however,  the  plain- 
iff  must  shew  the  court  "just  cause"  for  his  not  having  pro- 
eeded  to  trial,  and  this  must  be  by  affidavit,  and  the  excuse 
lust  be  such  as  to  satisfy  the  court  that  the  plaintiff's  not 
aving  proceeded  to  trial  arose,  not  from  any  wish  upon  his 
art  to  delay  the  trial  of  the  issue  unnecessarily,  or  for  the 
jurpose  of  vexation  (wj),  or  from  any  other  improper  mo- 
ve {x),  but  from  necessity,  or  from  some  other  just  cause  {x). 
Tnless  some  excuse  be  given  for  the  default,  the  defendant 
lUst  have  judgment,  and  he  is  not  bound  to  accept  a  peremp- 
[iry  undertaking (y).  The  absence  of  a  material  witness,  or, 
|;rhaps,  want  of  documentary  evidence,  is  sufficient  cause  {z) ; 
is  withdrawing   the  record,    in    order  to  obtain  a  special 

ry  («) ;  and  where  the  plaintiff,  in  a  qui  tarn  action,  with- 
few  the  record,  because  his  principal  witness  refused  to  give 
I  idence,  for   fear  of  ^subjecting  himself  to  a  penalty  for  the 

me  transaction,  the  court  allowed  it  to  be  a  sufficient  excuse ; 
I  though  it  appeared  that  the  time  limited  for  bringing  any 
ition  against  the  witness  would  not  expire  for  three  terms, 

Rd  that  the  plaintiff'  could  not  proceed  to  trial  until  after  the 
piration  of  that  time  {h).  So,  where  plaintiff''s  attorney 
>s  prevented  from  proceeding  to  trial  by  a  domestic  afflic- 
iin(c).  So,  the  insolvency  of  the  defendant,  not  discovered 
itil  after  action  brought,  is  deemed  a  sufficient  excuse;  and 
tj  court,  usually,  in  such  a  case,  give  the  defendant  his 
ction  of  a  stet processus,  (if  the  plaintiff  be  willing  to  give  it), 
c  to  have  his  rule  discharged  with  costs  (<:?).     And  this  was 

)  Frodsham  v.  Rust,  4  Dowl.  90.  but  see  Stone  v.  Farey,  1  East,  554. 

I  Barber  v.  Wilkins,  5  Dowl.  305.  (y)  Nicholls  v.  Collingtvood,  2  Dowl.  60. 

'  Munday  v.  Newman,  5  Dowl.  695.  (z)  See  Jones    v.    Stephenson,   Barnes, 

See  Hacher  v.  Hardy,  1  Chit.  Rep.  316:   Jordan  v.  Martin,    8    Taunt.   104: 

1.:  Raynes  V.  Spicer,  7  T.  R.  17^:  Bunyan  v.   Yerhury,   ID.    &    R.   448: 

'■  V.  Moses,  1  Taunt.  118.  Greenhill  v.   Mitchell,  6  Taunt.  1.50:  see 

Thus  where  the   plaintiff  was  in-  AlUngiUv.  Pearson,  1  B.  &  P.  103,  per  C.J. 

it,  and  the  action  was  carried  on  for  The  affidavit  in  support  of  the  applica- 

Ixnefit  of  his  creditors,    the    court  tion  need  not,  in  general,  name  the  wit- 

pplled  him  to  give  security  for  costs,  ness.     (Montfort  v.  Bond,  2  Dowl.  403). 

''son  v.  V/arne,  1  Harr.  &  W.  211).  (a)   Webber  v.  Roe,  3  Dowl.  589. 

i;/lorv.  Mountague,  2  M.  &  W.  315,  (b)  Raynes  v.  Spicer,  7  T.  R.  178:  sed 

■  the  assignees  refused  to  go  on  with  vide  Bunyan  v.  Yerbury,  1  D.  &  R.  448. 

'  iction.  There  seems  to  be  no  difference  in  this 

'  See  Allingill  v.  Pearson,  1  B.  &  P.  respect  between  penal  and  other  actions. 

here  the  court  made  the  rule  abso-  [See  perL.ord Kenyan,  C.J. ,  Stone v.Farey, 

(Cause  the  demandant  had  behaved  1  East,  554). 

iously  and  unfairly  in  the  course  of  (c)   Weak  v.  Calloway,  7  Price,  531. 

uit.  (d)  Smith  v.  Badcock,  5  Dowl.  91.    See 

See  Walter  v.  Buckle,  2  Chit.  Rep.  the  form  of  entry  of  stet  processus.  Chit. 

'4  Nicholls  v.  Collingwood,  2  Dowl.  60 :  Forms,  G18. 
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(lone,  ill  one  case,  tliougli  it  did  not  aj)j)C'ar  tliut  the  jjlaiiitiff' 
was  unaware  of  the  insolvency  when  he  hroufi;ht  the  action  (e). 
The  court  have  even  allowed  it  to  be  a  sufficient  excuse,  tnat 
the  attorney  was  not  enaliled  to  prejxire  briefs  for  counsel,  on 
account  of  the  ])laintiff's  absence  (/);  but  it  is  not  a  suf- 
ficient excuse  that  the  attorne^'^  withdrew  the  record  because 
the  plaintiff  was  poor,  and  had  promised  to  sujiply  him  with 
money,  which  he  failed  to  do,  in  consequence  of  a  permanent 
insolvency  (g)  :  yet  where  the  plaintiff  was  only  temporarily 
out  of  funds,  and  expected  to  ])e  in  funds  within  a  definite 
period,  the  excuse  was  held  sufficient  to  discharge  the  rule 
on  a  peremptory  undertaking  (A).  Where  the  plaintiff  be- 
came bankrupt  after  issue  joined,  and  the  assignees  refused  to 
proceed  with  the  suit,  the  court  refused  to  discharge  the  rule 
on  a  peremptory  undertaking,  unless  security  for  costs  were  also 
given  («■).  And  the  same  where  the  plaintiff  was  insolvent,  and 
the  action  was  carried  on  for  the  benefit  of  his  creditors (^). 
It  has  been  held  to  be  a  good  excuse,  even  after  an  under- 
taking, that  another  action  is  pending,  and  in  the  new  trial- 
paper,  for  argument,  which  will  decide  the  point  in  dis- 
pute (/),  and,  in  such  a  case,  the  affidavit  must  state  the  name 
of  the  cause,  and  shew  that  the  point  in  dispute  in  both 
actions  is  the  same  {m).  The  court  are,  in  general,  more 
strict  in  this  respect,  where  notice  of  trial  has  been  given. 
than  in  other  cases.  It  is  usual  for  the  plaintifT s  counsel  tc 
shew  his  affidavit  to  the  counsel  for  the  defendant ;  and  iftht 
latter  be  satisfied  with  the  excuse  stated  in  the  affidavit,  he  may 
consent  to  the  rule  being  discharged,  upon  the  peremptory  under- 
taking above  mentioned;  the  briefs  may  be  indorsed  accordingly^ 
and  handed  to  one  of  the  masters  (n). 

If  the  rule  nisi  is  discharged  on  an  affidavit  of  an  excuse 
which  is  false  in  fact,  the  court  will  not  afterwards  open  the 
matter  upon  disproof  of  the  contents  of  such  affidavit;  al- 
though,  had  they  seen  reason  to  doubt  the  truth  of  it  at  the 
time  of  shewing  cause,  they  would  have  suspended  their  judg- 
ment until  the  matter  was  examined  into  (o). 

The  rule  for  judgment  as  in  case  of  a  nonsuit  is  discharged 
either  unconditionally  or  upon  the  peremptory  undertaking 
above  mentioned,  or  made  absolute  (^).  If  made  absolute,  lei 
the  defendant  draw  up  the  rule  with  one  of  the  masters  {q 
Then  bespeak  the  roll,  in  order  that  the  master  may  mark  ti 
costs.     Judgment  being  signed,  you  may  sue  out  executioner). 

The  court,  in  discharging  the  rule  for  judgment  as  in  easel 
of  a  nonsuit,   on  a  peremptory   undertaking,  may  order  thf 
plaintiff  to   pay   the   costs  of  not  proceeding    to    trial,   pro- 
vided they  be  sworn   to  in  the  affidavit (5),  but  the  pajmienl 
of  such  costs  cannot  be  made  a  condition  of  discharging  the 


«M 


f^l 


Ikil 


was 


is& 


(e)   Lemon  v.  Hopson,  6  Dowl.  795. 

(/)  Stone  V.  Farey,  1  East,  554:  see 
Wynn  v.  Bellman,  6  Taunt.  122. 

(g)  Cleasby  v.  Poole,  3  Dowl.  162 ;  1  C, 
M.  &  R.  521,  S.  C.  In  Radfwd  v.  Smith, 
7  Dowl.  26,  Parke,  B.,  said,  that  the  in- 
solvency of  the  plaintiff"  in  Cleasby  v. 
Poole,  was  a  permanent  one. 

(h)  Radfmd  v.  Smith,  4  M.  &  W.  100;  7 
Dowl.  26. 

(i)  Taylor  v.  Montague,  2  M.  &  W.  315. 

(k)  Nicholson  v.  Warne,  1  H  &  W,  211. 

(/)  De  Rutzen  v.  Richai-ds,  1  Har.  &  W. 


110:  and  see  Wynn  v.  Bellman,  6  Taunt, 
122. 

(m)  See  TVynnv.  BtiUman,6  Taunt.  122 

(n)  See  form  of  rule  for  discharging  i 
on  a  peremptory  undertaking,  Chit 
Forms,  618. 

(0)  Dalies  v.  Cottle,  3  T.  R.  405. 

ip)  See  form,  Chit.  Forms,  618. 

{q)  Ibid. 

(/-)  See  the  form  of  judgment.  Chit 
Forms,  619. 

(s)  Ray  V.  Sharp,  4  Dowl.  354. 
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rule(?).     The  rule  of  H.^  2  W.4^  s.  69,  does  not  give  the  Chap,  xxiv. 
court  any  express  power  to  grant  the  defendant  the  costs  of 
the  day,  when  the  rule  is  made  absolute;    and  in  one  such 
case  in  the  Court  of  Queen's  Bench,  Taunton^  J.,  said,  that 
those  costs  must  be  made  the  subject  of  a  separate  motion  (w). 

Default  after  Peremptory  Undertahinq  r\  If  the  rule  be  dis-  Default  after 
charged  upon  a  peremptory  undertaking,  the  plaintiff  must  undertaking, 
proceed  to  trial  accordingly,  and  of  which  trial  he  must  give  a 
fresh  notice  (v).  And  where  the  plaintiff  gives  an  undertaking 
to  try  at  the  next  practicable  sheriff's  court,  he  is  bound  to 
take  proper  steps  to  try  the  cause  before  the  defendant  obtains 
judgment  as  in  case  of  a  nonsuit,  though  for  that  purpose  it 
be  necessary  to  obtain  a  special  appointment  of  a  court  by  the 
sheriff  (^).  If  the  plaintiff  neglect  to  proceed  to  trial  in  pur- 
suance of  such  undertaking,  let  the  defendant's  attorney  make 
an  affidavit  of  the  fact{i/),  and  give  this  with  a  motion  paper  to 
counsel^  to  move  for  judgment  as  in  case  of  a  nonsuit,  for  not 
proceeding  to  trial  in  pursuance  of  a  peremptory  undertaking ; 
and  the  court  will  thereupon  grant  a  ride  absolute  {z).  In  the 
Common  Pleas  (a)  and  Exchequer  (6),  the  rule  is  also  absolute 
in  the  first  instance.  When  you  have  obtained  the  rule,  sign 
judgment,  as  above  directed,  and  sue  out  execution. 

If,  however,  the  plaintiff  have  been  prevented  by  circum-  Enlargement, 
stances  from  proceeding  to  trial  in  pursuance  of  his  under-  of  pCTemptory 
taking,  he  must,  if  possible,  before  the  defendant  has  moved  Undertaking, 
for  judgment,  as  above  mentioned,  make  an  application  to  the 
court  to  discharge  or  to  enlarge  the  peremptory  undertaking 
given  in  the  cause,  and  for  liberty  to  try  at  a  future  sitting 
or  assizes,  upon  an  affidavit  of  the  facts ;  upon  which,  if  suffi- 
cient, the  court  will  grant  a  rule  nisi  accordingly.  If  the  de- 
jfendant's  rule  for  judgment  be  actually  drawn  up,  the  plaintiff 
may  and  should  move  at  the  same  time  that  the  defendant's 
rule  be  discharged  (c).  The  application  should  be  made  as 
, early  as  possible,  for,  if  the  defendant's  rule  be  made  absolute, 
It  seems  that  it  will  not  be  discharged  under  circumstances 
i which  would  have  entitled  the  plaintiff  to  an  enlargement 
of  the  undertaking,  had  he  applied  in  time  (c?).  Payment  of 
debt  and  costs  by  the  defendant,  after  the  giving  of  the  per- 
emptory undertaking,  is  a  good  ground  for  moving  to  dis- 
charge it,  and  the  court,  in  such  a  case,  cannot  compel  the 
plaintiff  to  enter  a  stet processus  (e).  And,  where  plaintiff  was 
under  a  peremptory  undertaking  to  try  at  a  certain  assizes, 

(t)  R.  H.,  2  VV.  4,  s.  69:    Johnson  v.  {y)  See  the  forms.  Chit.  Forms,  619. 

Smith,  1  Dowl.  421 :  see  Piercy  v.  Owen,  (z)  In  Vokins  v.  Snell,  2  Dowl,  411,  Lit- 

1  Dowl.  362:  Lenniker  v.  Barr,  Id.  563;  tledale,  J.,  decided,  that  the  rule  was  nisi 

2  C.  &  J.  473,  S.  C. ;  Dockett  y.  Read,  1  when  the  undertaking  was  given  without 
Tyr.  386.  a  rule  of  court;  but  if  the  undertaking 

(m)  See  ante,  IO78,  n.  (t).  were  given  under  the  authority  of  a  rule 

{v)  Salsh  V.  Cranbrook,   1   Dowl.   148;  of  court,  the  rule  would  be  absolute  in 

Bainbridge  V.  Purvis,  Id.  A4A.    Where  the  the  first  instance.     {Willis  v.  Oakley,  6 

"ule  was  discharged  on  a  peremptory  un-  Dowl.  766;  9  Price,  389). 

lertaking  to  try  at  the  next  assizes,  and  {a)  R.  H.  1838:  4  Bing.  N.  C.  365. 

if  terwards  an  order  for  trial  at  the  sheriff's  (b)  9  Price,  389. 

;ourt  was  obtained,  and  the  plaintiff  neg-  (c)  Charrington    v.     Meatheringham,    4 

ected  to  try  at  the  next  sheriff's  court:  Dowl.  479:  see  Haines  v.  Taylor,  2  Dowl. 

t  was  held,  that  the  dr-fendant  was  enti-  644. 

led  to  a  rule  absolute  for  judgment  as  in  (rf)  See  per  Coleridge,  J.,  Ward  v.  Turner, 

■ase  of  a  nonsuit.     (Williams  v.  Edwards,  4  Dowl.  22:  and  see  Haines  v.  Taylor,  2 

'.Dowl.  660).  Dowl.  644. 

(X)  Sell    V.  Adams,   7   Dowl.  672:    see  (e)  Shrimpton  v.  Carter,  3  Dowl.  648. 

Williams  \.  Edwards,  3  Dowl.  66O. 
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and  after  tliat  assizes,  and  })efbre  the  next  term,  both  partic 
aifrci'd  to  a  reference,  and  the  arbitrator  made  no  jiward,  i 
was  ludd,  that  the  au^reenient  of"  reference  was  a  waiver  of  tli 
peremptory  unck-rtaking,  and  a  rule  for  judgment  as  in  cas 
of  a  nonsuit  was  discharged  on  a  fresh  undertaking(/).  And  th 
absence  of  all  l)ut  one  of  a  special  jury,  in  a  cause  whicii  ouf^h 
apparently  to  be  tried  by  a  special  jury,  has  been  deemed  a  gooi 
excuse  for  not  proceeding  to  trial  in  pursuance  of  a  j)eremp 
tory  undertaking  (/7).  So,  the  absence  of  a  material  witnes 
is  a  good  excuse (/d),  and  in  such  case,  if  it  be  the^V*^  default 
the  affidavit  in  support  of  the  motion  to  enlarge  the  rule  neet 
not  state  the  name  of  the  witness  (^).  So,  the  arrest  of  th 
plaintiff,  who  conducted  his  cause  in  person,  by  which  h 
was  prevented  from  attending  to  try,  and  the  cause  called  o) 
and  struck  out  of  the  paper  (^).  So,  the  absconding  of  th 
plaintiff's  attorney,  by  which  the  trial  was  prevented  (/).  Sc 
that  in  consequence  of  several  other  causes  having  been  re 
ferred,  the  cause  was  called  on  unexpectedly,  at  a  time  whei 
the  parties  were  unprepared  {m).  So,  that  the  plaintiff"  de 
ferred  proceeding,  in  order  to  await  the  decision  of  a  simila 
question  in  another  cause;  (and  in  such  a  case  the  questioi 
raised,  and  the  action  in  which  it  arises,  should  be  stated  i] 
the  affidavit  (w).  Also,  where  a  plaintiff",  under  a  peremp 
tory  undertaking  to  try,  set  down  his  cause  for  trial  at  . 
certain  sittings,  at  whicli  there  Avas  no  prospect  of  its  bein; 
tried,  his  not  having  carried  in  the  record  to  the  marshal' 
office  was  deemed  not  sufficient  to  entitle  the  defendant  t< 
judgment  as  in  a  case  of  a  nonsuit  (o).  And  it  seems  that,  ii 
general,  if  the  plaintiff  has  done  his  best  to  perform  his  under 
taking,  but  fails,  in  consequence  of  unavoidable  accident,  o 
from  some  delay,  arising  out  of  the  general  course  of  busineae 
and  the  application  is  made  in  proper  time  (j»),  the  undertak 
ing  will  be  enlarged  {q);  but,  where  the  cause  of  the  plaintiff* 
not  proceeding  to  trial  was,  that  his  principal  witness  wa 
afraid  that  his  evidence  might  be  injurious  to  him  in  a  mat 
ter  then  before  the  House  of  Lords,  the  court  refused  to  en 
large  the  undertaking  (r).  And  where  the  plaintiff"  neglecte< 
to  go  to  trial  because  it  Avas  supposed  that  his  declaration  r& 
quired  amendment,  and  a  proposal  to  refer  was  going  on,  thi 
Court  of  Exchequer  discharged  a  rule  for  setting  aside  a  ruli 
for  judgment  as  in  case  of  a  nonsuit,  and  enlarging  the  un 
dertaking  (5). 

The  application  to  enlarge  a  peremptory  undertaking,  beini 
an  application  to  th*e  discretion  and  favour  of  the  court,  wil 
be  granted  only  on  payment  of  costs  by  the  plaintiff" (^);  and 
after  the  first  default,  the  payment  of  costs  will  be  made  ; 
condition  precedent  to  enlarging  the  undertaking  (w). 


(/)  Spu7T  V.  Rayner,  7  Dowl,  467- 
{g)  Master  v.    Milner,    1    Bing.   7'^!    7 
Moore,  367,  S.  C;  see  Phillips  v.  Danes,  9 

B.  &  c.  im. 

(h)  Phillips  V.  Bance,  9  B.  &  C.  769. 
(t)  Montfort  v.  Bond,  2  Dowl.  403. 
(fc)  Pitt  V.  Evans,  2  Dowl.  2^6. 
(/)  Bolcot  V.  HuKhes,  1  Chit.  Rep.  279. 
(to)  Saxon  v.  Swabey,  4  Dowl.  lO.i. 
\n)  lie    Rutzen  v.  Richards,  1  Harr.  & 
W.  110:   Wynn  v.  Bellman,  6  Taunt.  122. 
(0)  Cope  V.  Holt,  1  D.  &  R.  180. 


(p)  See  per  Coleridge,  J.,  Wardv.Tur 
tier,  4  Dowl.  22. 

(q)  Sax(m\.  Swahey,  4  DowL  105,  am 
the  cases  above  cited :  see  De  Rutzen  v 
John,  5  Dowl.  400,  where  the  undertakin, 
was  enlarged  five  times. 

(r)  Mu'ston  v.  Tabard,  2  H.  &  W.  13a 

(*)  Haines  v.  Taylor,  2  Dowl.  644. 

(t)  Percival  v.  Bird,  4  Dowl.  748. 

(m)  Denneliaye  v.   Richardson,  4  D« 
504;  see  Ds  Rutzen  v.  John,  5  Dowl. 
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CHAPTER  XXV. 

NOLLE  PROSEQUI,  RETRAXIT. 


Chap.  xxv. 


A  NOLLE  PROSEQUI  is  in  the  nature  of  an  ackno^\*ledg-  what  it  is. 
ment  or  undertaking  by  the  plaintiff  to  forbear  to  proceed  any 
further,  either  in  the  suit  altogether,  or  as  to  some  part  of  it, 
or  as  to  some  of  the  defendants;  but  if  entered  as  to  part  of 
the  suit  only,  or  as  to  some  of  the  defendants,  he  is  at  liberty 
to  proceed  as  to  the  rest  (a).  A  nolle  prosequi  is  different 
from  a  nonpros,  for  there  the  plaintiff  is  put  out  of  court 
with  respect  to  all  the  defendants  (i).  If  the  nolle  prosequi 
be  entered  before  judgment,  the  plaintiff  may  afterwards  bring 
another  action  for  the  same  cause;  but  if  entered  after  judg- 
ment, it  operates  as  a  retraxit,  and  bars  any  future  action  for 
the  same  cause  (c). 

To  the  whole  Declaration,  ^t.]  If  the  plaintiff  misconceive  To  the  whole 
his  action,  or  make  a  mistake  as  to  the  party  sued,  (as  where  ^^i^ration, 
he  sues  a,  feme  covert,  and  she  pleads  coverture  in  bar  (<i),  or 
where  he  discovers  that  the  defendant  is  an  infant,  and  the 
action  is  not  for  necessaries,  or  the  like),  he  may  enter  a 
nolle  prosequi  as  to  the  whole  cause  of  action  (e),  and  proceed 
de  novo  in  another  action. 

To  some  of  several  Counts,  S^c.']  Where  the  defendant  pleads  To  some  of 

one  plea  to  the  whole  declaration,  and  that  plea  happens  to  be  courTts  &c. 

a    complete   bar    to   one  or  more  of  the  counts,  but  not  to 

others,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  the  counts 

to  which  the  plea  is  a  bar.     Thus,  where  assumpsit  is  brought 

tor  goods  sold  &c.,  and  upon  an  account  stated,  and  infancy 

is  pleaded  to  the  whole  of  the  declaration,  the  plaintiff  may 

snter  a  nolle  prosequi  as  to  the  count  upon  an  account  stated, 

no  action  upon  an  account  stated  lying  against  an  infant),  and 

*eply  as  to  the  other  counts  (/).     In  a  case  decided  before 

he  recent  rules  prohibiting  the   insertion  of  several    counts 

ipon  the  same  cause  of  action,  where  the  declaration  in  debt 

onsisted  of  one  special  and    several  general  counts;  and  to 

he  s]iecial  count  there  were  several  special  pleas,  and  to  the 

eneral  counts  the  general  issue,  the  plaintiff  having  entered 

nolle  prosequi  on  the  special  count,  and  joined  issue  on  the 

thers  ;  it  was  held  that  he  was  entitled  to  recover  on  the 

eneral  counts,  though  the  matters  proved  might  have  been 

;iven  in  evidence  on  the  special  count,  and  the  pleas  pleaded 

hereto  (^). 

(o)  1  Saund.  207  b,  c.  (d)  Cooper  v.  Tiffin,  3  T.  R.  SIL 

(6)  Philfot  V.  Muller,  1  Doug.  169,  n.  (e)  See  the  form  of  the    entry.    Chit. 

(c)  Cooper  v.  Tiffin,  3  T.  R.  511:  B<yw-  Forms,  6'20. 

m  V.  Home,   /  Bing,  716;  5  Moo.  &  P.        (/)  1  Saund,  207  b. 

56,  S.  C.  (5")  Hat/ward  v.  Kain,  I  M.  &  M.311. 
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But  wlierc  there  is  a  demurrer  to  a  whole  declaration,  the 
idaintiff  will  not,  in  general,  be  allowed  to  rectify  his  error 
l)y  entering  a  Qiolle  prosequi  ii»  to  some  of  the  counts  (A),  or 
to  any  particular  objectionable  part  of  the  declaration  (i) : 
thus,  where  there  was  a  demurrer  to  a  declaration  against  two 
defendants,  because  one  of  them  was  not  named  in  one  of 
the  counts,  the  court  held  that  the  ])laintiff"  could  not  enter 
a  nolle  prosequi  as  to  that  count,  and  j)roceed  on  the  others  (k). 
So,  where  tliere  was  a  demurrer  to  a  declaration  for  a  mis- 
joinder of  counts,  the  court  held  that  the  plaintiff  could  not 
rectffy  his  mistake  by  entering  a  nolle  prosequi  as  to  some  of 
the  counts  (I).  But  if  the  defendant  demur  or  plead  sepa- 
rately to  several  counts,  the  plaintiff  may  enter  a  nolle  prosequi 
as  to  some  of  the  counts,  and  proceed  to  trial  or  argument  on 
the  others  (m).  If  the  defendant  plead  to  one  count  and  de- 
mur to  another,  the  plaintiff,  if  he  have  judgment  on  the  de- 
murrer, and  be  content  to  take  damages  upon  that  judgment 
only,  may  in  general  execute  a  writ  of  inquiry  as  to  it,  or, 
in  case  of  a  bill  of  exchange  or  the  like,  may  have  it  referred 
to  the  master,  and  may  enter  a  nolle  prosequi  as  to  the  issue  in 
fact  (n). 

Where,  in  an  action  of  trespass  and  assault,  the  defendant 
pleaded,  first,  not  guilty';  and,  secondly,  a  justification  ;  the 
plaintiff  replied,  joining  issue  on  the  two  pleas,  and  new  as- 
signing :  the  defendant  having  demurred  to  the  replication 
and  new  assignment,  the  plaintiff  went  down  to  trial,  and  ob- 
tained a  verdict  for  15^.  damages  on  the  first  issue ;  after  which 
the  plaintiff  entered  a  nolle  prosequi  to  the  new  assignment, 
and  gave  the  defendant  judgment  on  demurrer:  the  court, 
under  these  circumstances,  set  aside  the  nolle  prosequi  (o). 

To  Part  of  a  Count.']  The  plaintiff  may  enter  a  nolle  prosequi 
as  to  part  of  a  count.  Thus,  in  trespass,  where  the  plaintiff 
declares  that  the  defendant  took  and  carried  away  the  plain- 
tiff's hay,  grass,  and  corn,  he  may  enter  a  nolle  prosequi  as  to 
the  hay  and  grass,  and  proceed  for  the  taking  of  the  corn  (j>). 

As  to  some         As  to  some  of  several  Defendants.]  In  actions  upon  contracts 
of  f''^^^       against  several  defendants,  if  the  defendants  join  or  sever  in 
e  en    n  s.     ^j^^- j,  pjg^g^  ^1^^  plaintiff  cannot  enter  a  nolle  prosequi  as  to 
any  one  of  them,  without  releasing  the  others  {q)  ;  but  if  they 
In  Actions  ex  sever  in  their  pleas,  and  one  of  them  plead  his  bankruptcy, 
Contractu.      qiq  unqucs  executor,  or  any  other  matter  in  his  personal  dis- 
charge, although  he  plead  also  to  the  action  of  the  writ,  the 
plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and  proceed 
against  the  others  (r). 


To  Part  of  a 
Count. 


il 


lit 


{h)  Drummond  v.  Dnrant,  4  T.  R.  360; 
1  Saund.  207  b. 

ii)  Butler  v.  Mapp,  10  Bing.  391  ;  4 
Moo.  &  Scott,  258,  S.  C. 

(k)  Drummond  v.  Dorant,  4  T,  R.  360. 

(I)  Rose  V.  Bowler,  1  H.  Bl.  108:  see 
Drummond  v.  Dorant,  4  T.  R.  360. 

(m)  1  Saund,  207  a,  203,  339:  2  Ro. 
Abr.  101,  G.  pi.  1:  Fleming  v.  Langtnn,  1 
Str.  532  :  Duperoy  v.  Johnson,  7  T.  R. 
473:  Dicker  v,  Adams,  2  B.  &  P.  165 :  1 
B.  &  P.  157:  Bertram  v.  Gordon,  6  Taunt. 


445. 

(w)  Ante,  710.  See  form  of  the  entry, 
Chit.  Forms.  620. 

(o)  Strother  v.  Randerson,  5  Dowl.  280. 

(p)  1  Saund.  20/  b. 

(q)  Noke  V.  Ingham,  1  Wils.  90 ;  1 
Saund.  207,  n. 

(r)  Noke  v.  Ingham,  1  Wils.  89 ;  1 
Doug.  169,  n.  S.'C:  Hawkins  v.  Rams- 
bottom,  6  Taunt.  179:  Moravia  v.  Hunter, 
2M.  &Sel.444. 
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In  actions  ex  delicto,  the  plaintiff  may  enter  a  nolle  prosequi  Chaf.xxv. 
as  to  some  of  the  defendants,  and  proceed  against  the  others  !„  Actions  ex 
at  any  time  before  final  judgment,  even  although  they  all  Delicto, 
join  in  the  same  plea,  and  he  found  jointly  guilty  (5).  And 
a  fortiori  he  may  do  so  where  the  defendants  plead  sever- 
ally {t) ;  or  where  they  f>lead  jointly,  hut  their  plea  in  its  na- 
ture is  several;  as  where  in  ejectment  against  several,  who 
jointly  plead  not  guilty,  the  plaintiff  may,  even  at  the  assizes, 
enter  a  nolle  prosequi  as  to  one  or  more  of  the  defendants,  and 
proceed  against  the  rest  {u).  Also,  if  the  jury,  in  an  action 
of  trespass,  sever  the  damages  where  they  should  not,  the 
plaintiff  may  take  judgment  de  melioribus  damnis  against  one 
of  the  defendants,  and  enter  a  nolle  prosequi  as  to  the  other  {x). 
Where  an  action  of  trover  was  brought  against  several  de- 
fendants, and  a  verdict  taken  against  all,  though  the  plaintiff 
had  previously  informed  one  of  them  that  no  evidence  would 
be  given  against  him,  as  he  would  be  wanted  as  a  witness,  in 
which  capacit}''  he  accordingly  attended  ;  the  court  ordered  a 
\nolle prosequi  to  be  entered,  as  to  that  defendant  (y). 

How  entered,']  If  entered  before  issue  joined,  the  plaintiff  How  entered, 
inserts  it  at  the  commencement  of  his  replication,  &c.,  and  it 
Iconsequently  appears  upon  the  roll  when  it  is  made  up ;  but 
iif  after  issue  joined,  it  is  sufficient  if  it  be  entered  at  the  time 
jof  entering  the  final  judgment  (5^).  If  the  plaintiff  inadvert- 
bntly  enter  the  nolle  prosequi  in  an  improper  way,  the  court 
tivill,  perhaps,  on  application  for  that  purpose  in  proper  time, 
'elieve  him  from  it  (a). 

;   Costs.']  Where  a  nolle  prosequi  is  entered  as  to  the  whole  de-  Costs. 

laration,  the  defendant  is,  and  always  was,  entitled  to  costs, 

n  the  same  manner  as  upon  a  discontinuance  (b).     And  where 

.ntered  as  to  some  of  several  counts,  or  as  to  part  of  a  count, 

Ihe  plaintiff  was  not  entitled  to  costs  as  to  these  counts,  or 

arts  of  counts,  althoUj^ii  he  had  a  verdict  on  the  rest  (c).    But 

Ithough  the  plaintiff  was  not  entitled  to  such  costs,  yet  he 

as  not  liable  to  pay  the  defendant  his  costs  occasioned  thereby, 

ow,  however,  by  statute  8  c^*  4   TV,  4,  c.  42,  s.  83,  "  where 

ly  nolle  prosequi  shall  have  been  entered  upon  any  count,  or 

i  to  part  of  any  declaration,  the  defendant  shall  be  entitled 

1,  and  have  judgment  for,  and  recover  his  reasonable  costs  in 

lat  behalf."     And  since   this   enactment    it  has   been   held 

lat  a  nolle  prosequi  as  to  part  of  the  sum  claimed  in  the  de- 

aration  will  entitle  defendant  to  the  costs  on  such  nolle  pro- 

s)  Cknix  V.  Louther,  1  Ld.  Raym.  597:  Forms,  620;  the  like  to  one  or  more  of 

In  V.  El/re,  1  Wils.306:  Parker  v.  Law-  several  counts,  Id.  ;  the  like  as  to  some  of 

•e,  Hob.  70  :  Lover  v.  Salkeld,  2  Salk.  several  defendants,  Id.  621. 

(«)  See  Bouden  v.  Horne,  7  Bing.  723; 

t)   Walsh  V.  Bishop,  Cro.  Car.  239;  Id.  5  Moo.  &  P.  756,  S.  C. 

i,S.C.:  2  Ro.  Abr.  100,  pi.  5:  Greeves  (b)  Cooper  v.  Tiffin,  3  T.  R.  511.      The 

^  Holls,  2  Salk.  457.  tenant  in  a  real  action  was  not  entitled  to 

'/)  Gree  v.  Rolle,  1  Ld.  Raym.  716;  12  costs  on   a  nolle  prosequi.     {Williams  v. 

d.  651,  S.  C.  Harris,  I  Ring.  N.  C.  13;  4  Moo.  &  Scott, 

r)  Vol,  I.  323.   See  form  of  the  entry,  491,  S.  C.)  See  as  to  the  costs  of  a  discon- 

C  t.  Forms,  621.  tinuance,  ante,  1057. 

>)  Bloomfield  y.  B'ake,  2  Dow\.  237.  (c)  Hubbard    v.   Briggs,   16  East,    129. 

)    Fleming   v.   Langton,   1   Str.  532:  A.S    to    costs    of  a  nol.   j.ros.  to  one  of 

lero}/  V.  Johnson,  7  T.  R.  473:  Bow-  several   counts,  see   Goddard  v.  Smith,  2 

V.  Horne,  7  Ring.  723;   5  Moo.  &  P.  Salk.  456 :  Bertram  v.  Gordon,  2  Marsh. 

S.   C.      See  form  of  entry  of  nolle  144. 
'  rqui  to  the  whole  declaration.  Chit. 
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sequi(d).  And  wliore,  to  a  (leclanition  in  assumpsit  for  money 
had  and  received,  tlie  defendant  j)Ieaded  a.s  to  all  excej)t  'M.  hs, 
mm  assumpsit,  as  to  all  except  In.  /i.s-.  a  Het-off,  and  as  to  3/.  5«. 
payment  of  that  sum  into  court;  the  plaintiff,  by  liis  replica- 
tion, admitted  the  set-off,  and  replied  that  he  would  not  fur- 
ther prosecute  his  suit  exce])t  as  to  the  8/.  5.s'.,  and  took  that 
sum  out  of  court ;  it  was  held  that  the  defendant  was  entitled 
to  his  costs  of  the  two  first  issues  (e). 

Where  a  nolle  prosequi  is  entered  as  to  one  of  several  defend^ 
ants,  the  defendant  as  to  whom  it  is  entered  is  and  always 
was  generally  entitled  to  costs  (/).  But  he  was  not  so  if  it 
was  entered  as  to  him  on  a  plea  of  his  personal  discharge,  as 
of  his  bankruptcy  and  certificate  (g).  Now,  however,  by  the 
statute  3  &;  4  IV.  4,  c.  42,  s.  32,  he  would  be  entitled  to  them; 
that  act  enacting,  "  that  where  several  persons  shall  be  made 
defendants  in  any  personal  action,  and  any  one  or  more  of 
them  shall  have  a  nolle  prosequi  entered  as  to  him  or  them, 
every  such  person  shall  have  judgment  for,  and  recover,  his 
reasonable  costs. " 

Retraxit.  Retraxit.']  A  retraxit  is  very  similar  to  a  nolle  prosequi  to 

the  whole  declaration,  excepting  that  the  former  is  a  bar  to 
any  future  action  for  the  same  cause ;  the  latter  is  not,  unless 
made  after  judgment  (h):  the  former  is  also  made  in  person, 
in  open  court,  when  the  trial  is  called  on ;  the  latter  is  made 
by  a  mere  entry  on  the  roll  out  of  court. 

As  a  retraxit  is  very  unusual  in  practice,  it  is  unnecessary 
to  consider  it  further  in  this  place  (?!). 


(d)  Williams  v.  SMrwood,  3  Bing.  N. 
C.  331;  5  Dow  1.  371,  SC.  In  thai  case 
it  was  considered  that  after  a  nol.  pros,  the 
court  will  not  inquire  as  to  the  propriety 
of  the  pleas. 

(e)  Goodee  v.  Goldsmith,  2  M.  &  Wels. 
202;  5  Dowl.  288,  S.C. 

(f)  Jackson    v.   Chambers,  8    Taunt. 


643;  2  Moore,  718,  S.  C. 

(g)  Booth  V.  Middelcoat,  6  Bing.  445;  4 
Moo.  &  P.  182,  S.  C-  Harewood  v.  Mat- 
thews,  2  Tidd,  9th  ed.  981. 

(h)  1  Saund.  207,  n.c  Bowden  v.  Home, 
7  Bing.  7I6 ;  5  Moo.  &  P.  756,  S.  C. 

(i)  See  the  form  of  the  entry  on  the 
roll,  2  Sellon,  338. 
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REMITTITUR   DAMNA. 

Chap.  xxvi. 

IN  ejectment,  if  the  plaintiff  have  judgment  by  confession  or  in  Ejectment. 
default^  it  is  usual  for  him  to  remit  the  damages,  and  to  pray 
the  writ  of  possession  merely  («). 

In   replevin  of  a  distress  for   "  rent,  customs,  services,  or  in  Replevin. 
damage  feasant,"  where  the  defendant  signs  judgment  of  non- 
pros ior  v^ami  of  a  plea  in  bar  (J),  he  usually  remits  the  da- 
mages, sooner  than  be  at  the  expense  of  a  writ  of  inquiry,  and 
takes  his  judgment  for  a  return  merely  (c). 

Where  the  jury  give  greater  damages  than  the  plaintiff  has  where  the 
declared  for,  it  may  be  rectified  by  entering  a  remittitur  for  mamfef^or '" 
the  excess  (d) ;  or,  if  the  plaintiff  have  signed  judgment  for  found  are  too 
the  greater  sum,  the  court  will  give  him  leave  to  amend  it,  by  reclverabk. 
entering  a  remittitur  for  the  excess,  even  in  a  subsequent  term, 
and  after  error  brought  (e).  And  the  same,  where  the  jury 
give  damages  where  they  ought  not,  as  in  a  penal  action  (/). 
If  the  plaintiff,  however,  demand  in  his  declaration  more  tlian 
by  his  own  shewing  is  due,  and  there  be  a  special  demurrer 
for  this  cause,  he  cannot  rectify  the  mistake  by  entering  a 
remittitur  for  the  surplus  {g)',  but,  if  the  declaration  be  not 
demurred  to,  it  seems  he  may  (A),  unless  the  sum  demanded 
depend  upon  some  deed  or  other  instrument,  where  the  debt 
or  duty  to  be  recovered  appears  certain  and  entire  upon  the 
face  of  it,  as  in  debt  or  covenant  to  pay  20^. ;  in  which  case  a 
demand  of  more  than  appears  due  is  bad,  and  cannot  be  aided 
by  the  entry  of  a  remittitur  {€).  But,  if  the  sum  to  be  re- 
,  covered  may  be  more  or  less,  by  matter  extrinsic,  as  in  debt 
'or  avowry  for  rent,  if  more  be  demanded  than  is  due,  the 
i  excess  may  be  remitted  (^);  so,  where  the  debt  or  duty  is 
composed  of  several  parcels,  a  demand  of  more  than  is  due 
may  be  aided  by  a  remittitur  (I). 

In  an  action  against  several  defendants,  if  the  jury  sever  in  Action 
the  damages  by  mistake,  the  plaintiff,  by  entering  a  remittitur  ^j^^^'^-^^^®- 
as  to  the  lesser  damages,  may  have  judgment  for  the  greater 
damages  against  all  the  defendants  (w). 

(a)  See  form  of  judgment  for  plaintiff    1 :  Com.  Dig.  Pleader,  C.  48. 

3y  wJZ  e?if«^  in  ejectment,  with  a.  remittitur  (i)  1  Saund.  285  a:  see  Coy  v.  Hymas, 

iamna,  Chit.  Forms,  367.  2  Str.  II71. 

(b)  See  ante,  804.  (k)  Ingledew  v.  Cripps,  2  Salk.  659;  7 
(t)  See  the  form.  Chit.  Forms,  440.  Mod.  87;  2  Ld.  Raym.  814,  S.  C:  Morris 
{d)  Perseval  v.  Spencer,  Yelv.  45:  Wray  v.  Geleter,  Id.  317;   Carth.  437,  S.  C. 

'.  Lister,  2  Str.  1110:  Coy  v.  Hymas,  Id.  {I)  Peinherton  v.  Shelton,  Cro.  Jac.  49,9: 

171 :  Vol.  I.  323.  327.  Ingledew  v.  Cripps,  2  Ld.  Raym.  815;  7 

(e)  MS.,  M.  1814:   Usher  v.  Dansey,  4  Mod.  88,  S.  C. 

il.  &  Se).  ,94:  see  Wray  v.  Lister,  2  Str.  (m)  Vol.  I,  32.3,  324,     See  form  of  the 

110:  Pickwood  v.   Wright,  1  H,  Bl.  643:  entry  of  a  rew?ft?7Mr  of  the  damages  gene- 

nUs  V.  Funnell,  4  D.  &  R.  561;  2  B.  &  C.  rally,  Chit.  Forms,   621 ;  of  damages  in 

99,  S.  C,  replevin  by  defendant.  Id.  440;  of  part  of 

(/)  Hardy  V.  Cathcart,  1  Marsh.  180.  the  debt  demanded.  Id.  321—331;  upon 

(g)  1  Saund.  285,  n.  (5).  some  of  several  counts,  Id,  343. 

(h)  1  Ro.  Abr.  784,  R.  pi.  2;  785,  S.  pi. 

u2 
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CHAPTER  XXVII. 


Book  iv. 
Part  i. 


NEW  TRIAL. 


l>er  Remedy, 


What  and  IF  any  error  in  the  proceedings  appear  upon  the  face  of  the 

when  the  pro-  record,  the  party  injured  by  it  has  his  remedy  hy  demurrer, 
motion  in  arrest  of  judgment,  or  wnt  of  error,  according  to 
circumstances  ;  and,  therefore,  in  such  cases  a  new  trial  will 
not  be  granted  (a).  But  if  any  defect  of  judgment  happen 
from  causes  wholly  extrinsic,  arising  from  matter  foreign  to  or 
dehors  the  record,  the  only  remedy  the  party  injured  by  it  has, 
(if  we  except  the  writ  of  error  coram  nobis  or  coram  vohis  in 
some  few  cases),  is  by  application  to  the  court  for  a  new  trial. 
This  application  for  a  new  trial  was  substituted  for  a  bill  of 
exceptions  (i).  The  court  must  be  satisfied  that  there  are 
strong  probable  grounds  to  suppose  that  the  merits  have  not 
been  fairly  and  fully  discussed,  and  that  the  decision  is  not 
agreeable  to  the  justice  and  truth  of  the  case,  before  they  will 
grant  a  new  trial  (c).  The  law  and  decisions  on  the  subject 
will  now  be  stated  under  the  following  heads  : — 


1. 


Cases  in  which  a  new  Trial  will 

be  granted  or  not. 
Mistake,  8fc.,  of  the  Judge, 

1086. 
Default    of    Officer     of   the 

Court,  1089. 
Default  or  Misconduct  of  the 

Jury,  id. 
Absence,    8fc.,  of  Counsel  or 

Attorney,  1092, 
Default  or  Misconduct  of  the 

opposite  Party,  id. 
Default     or    Misconduct    of 

Witnesses,  1093. 
Discovery  of  Evidence  after 

the  Trial,  1094. 
Error    in     Pleadings,     Va- 
riances, Sfc,  1095. 
Where  one  of  several  Issues, 

&fc.,  has  been  wrongly  de- 
cided, 1096. 
Where  the  Action  or  Defence 

is    trifling    or     vexatious, 

id. 


1.  Cases  in  which  a  New  Trial  will 

be  granted  or  not — con- 
tinued. 

Where  there  has  been  a  pre^ 
vious  new  Trial,  1097. 

Where  leave  has  been  reserved 
to  enter  a  Nonsuit  or  Ver- 
dict, id. 

After  Writ  of  Trial  or  In- 
quiry before  the  Sheriffs 
1098. 

In  Penal  Actions,  id. 

In  Ejectment,  id. 

In  Replevin,  id. 

2.  Mode    of  obtaining    a    New 

Trial. 
In  what  Court,  id. 
By  whom,  1099. 
The  Motion  and  Rule,  id. 

3.  The  New  Trial,  1103. 

4.  The  Costs,  1106. 

5.  Venire  de  Novo,  1106. 


Mistake,  &c., 
of  the  Judge. 


1.  Cases  in  which  a  new  Trial  will  he  granted  or  not. 
MistaJce,  S^c,   of  the  Judge.']    If  the  judge  misdirect  the 


(a)  'Law  V.  Crockett, 
Tidd,  9th  ed.  913. 

(h)  See  Bernasconi  v.  Farebrother,  3  B 
&  Ad.  372. 


7  Price,  566:  see  (c)  3  Bl.  Com.  302:  see  Rex  x.Mawbei/, 
6  T.  R.  638:  Edge  v.  Frost,  4  D.  &  R. 
243. 
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jury  (<?),  even  in  a  penal  action  (e),  it  is,  in  general,  a  good  Chap.xxvit. 
ground  for  a  new  trial ;  unless  the  court  be  satisfied  that 
justice  has  been  done  between  the  parties,  notwithstanding 
the  misdirection  (f) ;  for  instance,  if  the  jury  paid  no  atten- 
tion to  it  {g).  So,  if  the  sheriff  or  his  deputy  misdirect  Misdirection, 
the  inquest,  the  court,  upon  application,  will  set  aside  the 
execution  of  the  writ  of  inquiry  (/*),  unless  it  appear  that 
substantial  justice  has  been  done  between  the  parties  {i). 
Where  a  jury  gave  a  general  verdict  for  the  defendant  on 
three  issues,  having  been  misdirected  on  one,  the  court  granted 
a  new  trial  on  payment  of  costs  {k).  Where  the  plaintiff's 
counsel  acquiesced  in  the  judge's  ruling  at  the  trial,  and  the 
defendant  took  a  verdict,  without  going  into  his  case,  the  court 
refused  a  new  trial,  on  the  ground  of  misdirection  (Z). 

In  trespass  quare  clausum  fregit,  issues  were  joined  on  three  improper 
pleas:— 1.  Of  a  public  carriage-way;  2.  Of  a  public  bridle- J^J^^^^'S^"^ 
way ;  8.  Of  a  public  foot- way :  the  jury  found  a  verdict  for 
the  plaintiff  on  the  first  issue,  and  for  the  defendant  on  the 
third;  and  the  judge,  without  the  plaintiff 's consent,  discharged 
the  jury  from  giving  a  verdict  on  the  second  issue ;  the  court 
granted  a  new  trial,  although  the  plaintiff,  at  the  beginning  of 
the  trial,  had  agreed  that  the  damages,  if  any,  should  be  merely 
nominal (m).  Where,  however,  there  were  two  issues,  and  the 
jury  found  upon  both,  but  the  judge,  under  a  misapprehension 
that  the  finding  upon  the  first  issue  rendered  the  second  useless, 
discharged  the  jury  upon  the  second  issue,  it  was  held,  that 
the  proper  course  was  to  apply  to  the  judge  to  have  the  verdict 
entered  according  to  his  notes,  and  not  to  move  for  a  new 
trial  (^^). 

So,  if  a  judge  improperly  nonsuit  the  plaintiff,  a  neyv  trial  Wrong  Non- 
will,  in  general,  be  granted  (o)  ;  and  this,  though  the  counsel  ^"*^' 
submitted  to  the  nonsuit  in  deference  to  the  opinion  of  the 
judge,  such  opinion  being  incorrect  {p).  But  it  would  be 
otherwise  if  such  opinion  were  correct  (^q).  And  where  the 
plaintiff  had  elected  to  be  nonsuit  because  the  judge  directed 
the  jury  to  give  only  nominal  damages,  the  Court  of  Common 
Pleas  refused  to  grant  a  new  trial  (r).  And,  where  the  judge, 
on  summing  up  a  case,  directed  the  jury,  if  they  came  to  a 
ertain  conclusion,  to  give  their  verdict  for  the  plaintiff',  but, 
f  they  came  to  either  of  two  other  conclusions,  which  he 
ointed  out,  to  find  for  the  defendant,  and  state  on  which 
round  their  judgment  was  formed;  and  the  plaintiff  then 

bmitted  to  be  nonsuited  in  deference  to  the  opinion  of  the 

id)  Anon.,  2  Salk.  649:  Bow  v.  Sti-ode,  Jurist,  982. 

I  Wils.  269,  273.  {k)  Lord  v.  Wardle,  3  Bing.  N.  C.  680  ; 

(c)  Wilson  V,   Rastall,    4    T.    R.    753:  4  Scott,  402,  S.  C. 

)rooke  v.  Middleton,  1  Camp.   450:  Cal-  (I)  Robinson  v.  Cook,  6  Taunt.  336:  see 

\raft  V.  Gibbs,  5  T.  R.  19:  and  this,  al-  Mellin  v.  Taylor,  2  Hodg.  3. 

though  the  ground  for  it  be  not  a  misdi-  (m)  Tinkler  v.  Rowland,  4  Ad.  &  El.  868. 

lection.     (Oregory  v.  Taverner,  1  C,  M.  (n)  Isles  v.  Turner,  3 'Dow\,  211. 

;R.  310).  (0)  Riee  v.  Shute,  5  Burr.  2612:  Sadler 

if)  Edmonsm  v.  Machell,  2  T.  R,  4:  v,  Evans,  4  Id.  1986:  Buscall  v.  Hogg,  3 

[ee  Cox  V,  Kitchin,  1  B.  &  P.  338:  Caleraft  Wils.  146:  Rackham  v.  Jesup,  Id.  338. 

.  Gibbs,  5  T.  R.  20:  Robinson  v.  Cook,  6  (p)  Alexander  v.  Barker,  2  C.  &  J.  133: 

Caunt.   636:    Wickes    v.   Clutterbuck,    2  Lawv.  Wilkins,  I 'Nev.  &.  P.  697- 

fing.  483;  10  Moore,  63,  S.  C.  {q)  Kindred  v.   Bagg,  1  Taunt.  10:  see 

(g)  Twigg  V.  Potts,  1  C,  M.  &  R.  89:  Pickering  v.  Dowson,  4  Taunt.  779:  Ro- 

hike  of  Newcastle  V.  Inhabitants  of  Brox-  binson  v.    Cook,  6  Id.  336:  Elswortfiy  v. 

\me,  1  Nev.  &  M.  598.  Bird,  M'Clel.  69. 

{h)  Markham\.  Middleton,  2  StT.J259.  (r)  Butler  v.  Dorant,    3   Taunt,  229: 

(i)  lb.:  and  see  Thomas  v.    Lewis,   1  Simpson  \.  Clayton,  2  B'mg.^.C.  467- 
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Book  iv.    judp^c:   it  was  lu'ld  that  he  wa.s  not  entitled  to  a  new  trial,  on 
*^^'^^  '•       aeeount  of  Diisdirection,  if  either  of  the  two  latter  points  wan 
rightly  ])ut  to  tiie  jury  (.v). 
WrongAdmis-      Al.so,  if  a  judge  at  the  trial,  or  a  shenflFnpon  the  execution 
fion  of  E\i^*^^^  a  writ  of  iiKjuiry,  admit  im})roper  evidence  (^),  or  reject 
dence.  evidence  which  ought  to  he  admitted  («*),  hy  which  meann  the 

result  of  the  trial  or  incjuiry  has  l>een  different  from  what  it 
otherwise  would  liave  lieen,  the  court  will,  in  genei-al,  grant  a 
new  trial,  or  set  aside  the  execution  of  the  writ  of  in(jviiry  (.r). 
And,  in  a  case  in  the  Court  of  Exchequer,  it  was  holden,  that 
a  new  trial  should  he  granted,  unless,  with  tlie  addition  of 
the  rejected  evidence,  a  verdict  given  for  the  party  offering  it 
would  be  clearly  and  manifestly  against  the  weight  of  evi- 
dence (j/).  In  some  cases,  however,  the  court  may  refuse  a 
new  trial  though  a  witness  has  been  improperly  rejected,  as 
where  the  fact  which  such  evidence  was  to  establish  was 
proved  by  another  witness,  and  not  disputed  {z)  ;  or  where, 
assuming  the  rejected  evidence  to  have  been  received,  a  verdict 
in  favour  of  the  party  for  whom  it  was  offered  would  have 
been  clearly  and  manifestly  against  the  weight  of  evidence,  and 
certainly  set  aside  on  application  to  the  court  as  an  improper 
verdict («).  Where  evidence  is  tendered  for  a  purpose  for 
which  it  is  not  admissible,  and  rejected,  a  new  trial  wall  not 
be  granted  merely  because  such  evidence  was  admissible  for 
another  purpose,  not  stated  at  the  trial  {h). 

The  court  will  grant  a  new  trial  wdiere  improper  evidence 
is  received  and  a  verdict  found  for  the  party  adducing  it, 
although  there  be  other  evidence  to  the  same  point  in  favour 
of  the  same  party,  unless  they  see  clearly  that  the  improper 
evidence  could  not  have  weighed  with  the  jiiry,  or  that  the 
verdict,  if  given  the  other  way,  would  have  been  set  aside  as 
against  evidence  (c) ;  the  Court  of  Common  Pleas,  however, 
refused  a  new  trial  for  the  improper  admission  of  evidence, 
where  there  appeared  to  be  sufficient  evidence  to  support  the 
verdict,  independently  of  the  evidence  so  admitted  {d).  If 
the  evidence  be  not  objected  to  at  Nisi  Prius,  the  court  will 
not  grant  a  new  trial  for  its  admission  (c). 

The  court  refused  to  grant  a  new  trial  in  the  sheriff's  court, 
upon  the  ground  that  the  under-sheriff  refused  to  allow  the 
defendant's  attorney  to  cross-examine  some  of  the  plaintiff 's  . 
witnesses,  it  appearing  that   the   cross-examination   was  not 
necessary  (/). 
^Vherethe  Where  an  objection  is  waived  at  iVm  Priiis,  even  though 

Obiectinnhas  ^jjg  obiection  be  that  evidence  required  by  law  was  not  pro- 

D6GT1  WSlVGu  **  •  •  \ 

or  not  raised   duccd,  a  new  trial  will  not  be  granted  upon  that  objection  (^). 
atNisiPrius.  In  an  ejectment  by  a  devisee,  it  was  objected  at  Nisi  Prius 

{s)  Vachfn-  v.  Cocks,  1  B.  &  Ad.  145.  (a)  Per  Parke,  B.,  1  C,  M.  &  R.  933. 

(t)   Tutton  V.  Andrews,  Barnes,  448.  (b)  Rex  v.  Grant,  3  Nev.  &  M.  106. 

(u)  Sniedley  v.  Hill,  2  W.  Bl.  1105.  (c)  Baron  De  Rutzen  v.  Farr,  4  Ad.  & 

(,r)  Rejecting  competent  witness,    Ro-  El.  53;  5  Nev.  &  M.  617,  S.C.;  Doe  Tat- 

binson  v.  Williamson,  9  Price,  136:  reject-  ham  v.  Wright,  1  H.  &  W.  729. 
ing  secondary  evidence  of  lost  document,        (d)  Hm-ford  v.  Wilson,  1  Taunt.  12 :  and 

Freeman   v.  Arkell,  2  B.  &  B.  494 :  see  see  Doe  Teynham  v.  Tyler,  6  Bing.  561 ;  4 

Gravenor  v.  Woodhouse,  1  Bing,  38:  Crease  Moo.  &  P.  377,  S.  C. 
V.  Barrett,  1  C,  M.  &  R,  919.  (e)  Melin  v.  Taylor,  2  Hodg.  3. 

(^/)  O-ease  V.  Ba>Te«,  1  C,  M.  &R.  919.        (/)  PoM;er  v.  ifortow,  3  Hodges,  14. 

(2)  Edicards  V.  Evans,  3  F.ast,  ^51:  Rex        {g)  Shirley  v.   Matthews,  1  Jurist,  57: 

V.  Teal,  11  East,  311 :  Alexander  v.  Barker,  Melin  v.  Taylor,  2  Hodg.  3. 
2  C.  &  J.  133. 
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that  the  legal  fee  was  in  trustees  named  in  the  will,  but  chap.  xxvh. 
the  court  were  of  opinion  that  they  took  a  chattel  interest, 
and  the  defendant  was  held  precluded  from  availing  himself  of 
this  objection  as  a  ground  for  a  new  trial,  inasmuch  as,  if 
the  objection  has  been  correctly  stated  at  the  trial,  the  plain- 
tiff might  have  removed  it,  by  shewing  that  the  chattel  interest 
was  determined  (Ji).  The  non-production  of  a  promissory  note 
at  a  trial  before  the  secondary  is  no  ground  for  moving  for  a 
new  trial,  unless  the  objection  to  its  non-production  was  taken 
at  the  time  {i).  An  objection  to  the  applicability  of  evidence 
must  be  made  before  the  summing  up  (^). 

Where  a  bill  of  exceptions  has  been  tendered,  the  court  Where  there 
will  never  grant  a  new  trial  upon  the  same  point  of  law,  un-  Exceptions, 
less  the  party  consent  to  waive  his  bill  of  exceptions  (l). 

Default  or  Misconduct  of  Officer  of  the  Court.~\    Where  the  Default  or 
judge's  marshal  entered  the  cause, by  mistake,  in  a  wrong  list,  ^officer of 
and  the  cause  was  consequently  tried  as  undefended  in  the  the  Court, 
absence  of  the  defendant,  the  court  granted  a  new  trial  (to). 
And  the  same  where  the  under-sheriff  who  returned  the  panel 
was  attorney  for  the  opposite  party  (w).     And  the  same  where 
the  sheriff  returned  prisoners  for  debt,  taken  out  of  custody,  on 
purpose,  to  serve  as  an  inquest  on  a  writ  of  inquir}'^,  and  the 
court  would  have  made  the  sheriff  pay  the  costs  had  he  been  a 
party  to  the  rule(o). 

Default  or  Misconduct  of  the  Juryr\    If  a  juror  have  been  Default  or 
sworn  on  the  jury  by  a  wrong  surname  (particularly  if  he  be  ^'t^e^Ju^*^ 
not  the  person  summoned  or  intended  to  be  sworn)  a  new 
trial  may  be  granted  (/>),  but  otherwise  if  sworn  by  a  wrong  Where  sworn 
christian  name(^).      It  is  discretionary,  however,  with  the  Name?"^ 
court  to  grant  a  new  trial  in  such  a  case  or  not ;  and  they  will 
not  do  so  unless  the  mistake  as  to  the  juror  have  been  pro- 
ductive of  some  injustice  (r). 

If  the  jury  find  a  verdict  contrary  to  evidence,  the  court  where  Ver- 
will  in  general  grant  a  new  trial  (5),  even  in  the  case  of  a  trial  ^\^  agamst 
at  bar  (^),  particularly  if  the  justice  of  the  case  require  it  {ii), 
I  But  if  the  verdict  be  such  as  the  justice  and  equity  of  the  case 
'  required,  although  it  be  contrary  to  evidence,  yet  the  court  will 
not  disturb  it(.^;).  So,  if  a  verdict  be  found  for  the  defendant 
against  evidence,  in  a  vexatious  or  hard  action  ;    or  for  the 


ifi)  Doe  Gord  v.  Needs,  2  M.  &  W.  129.  Dickenson  v.  Blake,  7  Bro.  P.  C.  177. 

(i)  Henn  v.  Neck,  3  Dowl.  163,  {s)  Blight  v.  Eynon,  1  Burr.  390:  Miller 

(k)  Abbott  V.  Parsons,  7  Bing.  563.  v.  Taylor,  4  Scott,  513:  Levy  v.  Milne,  12 

(l)  Fabrigas  v.   Mostyn,   2  W.  Bl.  929;  Moore,  418. 
'Cowp.  161,  S.  C. :  see  Minchin  v.  Clement,        (t)  Musgrave  v.  Nevinson,  2  Ld.  Raym. 

1  B.  &  Aid.  252.  1358. 

(m)  Hunter  V.  Hornblou'er,^T)ovi\A9l.        (m)  Morris  v.  Cleasby,  1  M.  &  Sel.  576. 

(n)  Baylis  v.  Lucas,  Cov/p.  112:  butsee        (x)   Wilkinson  v.  Payne,  4  T.  R.  468: 

Mason  v,  Vickery,  1  Smith,  364.  Sampson  v.  Afipleyard,  3  Wils.  273:  Goslin 

(o)  Stainton  v.  Beadle,  4  T.  R.  473.  v.  Wilcock,  2  Id.  302:  Aylett  v.  Lowe,  2  W. 

{}))  Norman  v,  Beaumont,  Willes,  484;  Bl.  1221 :   Foxa-oft  v.  Devonshire,  2  Burr. 

Barnes,  453,  S.  C. ;   Wray  v.    Thorn,  Id.  936:  Denn  v.  Barnard,  Cowp.  597:   but 

154:  Parker  v.  Thornton,   1   Str.  640;  2  see  3  B.  &  Aid.  692.     In  Leeke  v.  Deer,  (1 

Ld.  Raym.  141,   S.  C:  Vol.  I.  267—286:  Jurist,  983),  it  is  reported  to  have  been 

md  see  Dovey  v.  Hobson,  6  Taunt,  460.  decided  that  the  court  will  not  grant  a 

{g)  Hill  V.  Yates,  12  East,  231,  n. :  and  new  trial  on  the  ground  of  the  verdict 

ee  Wray  v.  Tfiorn,  Willes,  488.  being  against  evidence,  unless  the  judge 

(»•)  Hill  V.   Yates,    12  East,    229 :    see  who  tried  the  cause  recommends  it. 
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Book  iv. 
Part  i. 


Where  the 
Evidence  is 
conflicting. 


Where  Da- 
mages are 
excessive. 


])laintifF,  after  an  unconscionable  defence  set  np  by  the  de- 
fendant, a  new  trial  will  not  be  granted  (j/).  And  where  the 
credibility  of  a  witness  was  left  to  the  jury,  and  they  found  a 
verdict  against  his  evidence,  although  there  was  no  evidence 
to  iinj)eaeh  his  credit,  a  new  trial  was  refused  (^). 

Also,  where  evidence  has  been  given  on  both  sides  the  court 
will  seldom  grant  a  new  trial,  unless  the  evidence  against  the 
verdict  very  strongly  preponderate  (a).  Yet  in  a  question 
relating  to  real  property,  where  the  inheHtance  would  be  for 
ever  bound  by  tlie  verdict,  the  Court  of  Common  Pleas  granted 
a  new  trial,  although  the  case  had  been  left  to  the  jury  upon 
conflicting  evidence  (^>>). 

For  excessive  damages,  the  court  will  grant  a  new  trial  of 
course,  or  set  aside  the  execution  of  a  writ  of  inquiry,  in  all 
cases  Avliere  the  damages  may  be  ascertained  by  mere  calcula- 
tion (c)  ;  and  in  other  cases  of  actions  e^  contractu,  if  it  appear 
clearly  that  the  damages  are  excessive  {d).  But  they  have 
refused  to  grant  a  new  trial  in  an  action  on  a  bill  or  note  where 
the  jury  found  for  no  greater  amount  than  that  of  the  bill  or 
note,  though  it  was  alleged  that  less  was  due(e).  And  where  the 
value  on  which  the  damages  were  calculated  was  assented  to 
by  both  sides  at  the  trial,  the  court  refused  to  reduce  the 
damages  on  the  ground  that  the  basis  of  the  calculation  was 
erroneous (y*).  In  actions  ex  delicto,  such  as  actions  for  tres- 
pass(^),  for  diverting  a  water-course  (A),  for  criminal  conver- 
sation (^),  seduction  (^•),  battery  (^),  false  imprisonment  (m)  or 
other  personal  torts (/?),  malicious  prosecution  (o)  slander (/>), 
or  the  like,  where  there  is  no  certain  measure  of  damages (5-)  ; 
a  new  trial  is  seldom  granted  on  this  account,  unless  the  da- 
mages be  outrageous  (r),  or  the  court  be  satisfied  that  the  jury 
acted  under  the  influence  of  undue  motives,  or  of  gross  error  or 
misconception  (5)  ;  and  the  same,  as  to  the  execution  of  writs 


(.?/)  Mackrow  v.  Hifll,  1  Burr.  11 :  Fare- 
well v.  Chaffei/,  Id.  54:  Reavelyv.  Main- 
waring,  3  Id.  1306:  Bunkly  v.  Wade,  2 
Salk.  653:  Smith  v,  Brampston,  Id.  644; 
1  Ld.  Raym.  62;  5  Mod. 87,  S.  C:  Sparks 
V.  Spicer,  2  Salk.  648. 

(2)  Lacey  v.  Forrester,  3  Dowl.  668. 

(a)  Ashley  \.  Ashley,  2  Str.  1142:  Doe 
Mason  v.  Mason,  3  Wils.  63:  Swain  v. 
Hall,  Id.  47:  Anon,,  1  Id.  22:  see  Norns 
V.  Freeman,  3  Id.  38  :  Melin  v.  Taylor, 
3  Bing.  N.  C.  107,  where  the  jury  on 
conflicting  evidence  had  found  for  de- 
fendant, and  on  new  trial  granted  there 
was  a  verdict  for  plaintiff  with  £1,000  da- 
mages. 

(b)  Swinnerton  v.  Marquis  of  Stafford, 
3  Taunt.  91;  see  Id.  232,  S.C:  Lee  v. 
Shore,  2  D.  &  R.  198;  1  B.  &  C,  94,  S.  C- 
Hodgson  V.  Forste>;  2D.&R.221;  IB. 
&  C.  110,  S.  C:  see  Lowden  v.  Hierons,  2 
Moore,  102. 

{c\  See  Bay  v.  Edwards,  1  Taunt.  491 : 
Souerby  v. Lockerby,  1  Jurist,  796. 

(d)  £3,500  against  an  attorney  of  con- 
siderable property  for  breach  of  promise 
of  marriage  has  been  holden  not  excessive. 
(IVood  V.  Hicrd,  2  Bing.  N.  C.  166). 

(e)  Belly  v.  Powiss,  1  H.  &  W.  2. 
(/)  Hilton  v.  Fowler,  5  Dowl.  312. 

ig)  Benson  v.  Frederick,  3  Burr.  1845: 
Ducker  v.  Wood,  1  T.  R.  277  :  Merest  v. 
Harvey,  5  Taunt.  442  ;  1  Marsh,  139,  S.  C. 


(h)  Pleydell  v.  Earl  of  Dorchester,  7  T., 
R.  529;  1  Chit.  Rep.  729  a. 

(?)  Duberley  \.  Gunnine;,  4  T.  R.  651: 
Wilford  V.  Berkeley,  1  Burr.  609 :  see 
Chambers  v.  Caulfield,  6  East,  244, 

{k)  Irwin  v.  Deaiinan,  11  East,  23 1 
Tullidge  V.  Wade,  3  Wils.  18. 

(I)  Jones  v.  Sparrow,  5T.  R.  257:  Greff 
V.  Grant,  2  Wils.  252,  £200  for  an  assault. 

(m)  Huckle  v.  Monet/,  2  Wils.  205 :  Lee* 
man  v.  Allen,  Id.  160  :  Beardmore  v, 
Cai-rington,  Id.  244,  £1,000  for  false  im- 
prisonment, under  warrant  of  secretary 
of  state. 

(n)  Fabrigas  v.  Mostyn,  2  W.  Bl.  929: 
Gilbert  v.  Burtenshaw,  Cowp.  230.  In 
Bland  v.  Bland,  1  H,  &  W.  167,  £1,000  for 
a  forcible  entry  into  a  dwelling-house 
and  staying  there  three  or  four  days, 
and  distraining  to  enforce  an  unfounded 
claim  to  the  property,  was  holden  not  to 
be  excessive 

(o)  Leith  v.  Pope,  2  W.  BI.  1327:  Norrit 
V,  Tyler,  1  Cowp.  37- 

{p)  Smith  v.  Brampston,  2  Salk.  644. 

(q)  See  Bennett  v.  Allcott,  2  T..  R^ 
166:  Day  v.  Holloway,  1  Jurist,  794. 

(»•)  Price  V.  Seveme,  7  Bing.  316  ;  6 
Moo.  &  P.  125,  S.  C:  Sharpe  v,  Brice,i 
W.  Bl.  942:  Leith  v.  Pope,  Id.  1327:  Pleif- 
dell  v.  Earl  of  Dorchester,  7  T.  R.  629: 
Bruce  v.  Rawlins,  3  Wils.  61. 

(s)  Chambers  v.  Caulfield,  6  East,  244.     • 
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of  inquiry  (^).  A  very  clear  case  of  excess  must  be  made  out;  Chap,  xxvu. 
the  mere  uncorroborated  affidavit  of  the  defendant  seems  to  be 
insufficient  for  this  purpose  (w).  It  is  very  usual  in  cases  of 
assault,  where  an  excessive  verdict  has  been  given,  for  the 
judge  to  suggest  to  the  counsel  to  agree  on  a  sum,  to  prevent 
the  necessity  of  a  new  trial  (v). 

On  the  other  hand,  a  new  trial  will  not  be  granted,  nor  the  Where  Da- 
execution  of  a  writ  of  inquiry  set  aside,  on  account  of  the  ^fuf  ^^^  '°° 
smallness  of  the  damages  (it?),  unless  it  have  arisen  from  some 
mistake,  either  upon  the  part  of  the  court  (^)  or  of  the  jury  (^), 
or  from  some  unfair  practice  on  the  part  of  the  defendant  (2^). 
Thus,  where  in  a  case  of  slander,,  the  jury  gave  20^.  damages 
only,  the  court  refused  to  grant  a  new  trial  at  the  instance  of 
the  plaintifF(a).  Yet  where  in  an  undefended  action  on  a  mort- 
gage deed,  a  verdict  was  taken  for  the  plaintiff  by  mistake  for 
the  principal  only,  the  court  refused  to  increase  the  damages 
by  adding  the  interest,  but  offered  to  grant  a  new  trial  (b). 

For  the  misconduct  of  the  jury,  also,  the  court  will  in  ge-  Misconduct 
neral  grant  a  new  trial,  if  the  misconduct  be  such  as  to  satisfy  ^" '  ®  ""^y* 
the  court  that  the  verdict  has  been  determined  on  without  that 
grave  and  serious  deliberation,  that  right  exercise  of  judgment, 
and  that  total  absence  of  all  partiality,  so  necessary  to  the 
proper  execution  of  the  important  duties  of  jurymen:  thus,  if 
the  jurors  eat  or  drink  at  the  expense  of  the  party  for  whom 
they  afterwards  find  a  verdict ;  or  if  they  determine  their  ver- 
dict by  lots  (  Vol.  I.  287) ;  or  if  they  or  any  of  them  have 
previously  declared  that  the  plaintiff  should  never  have  a  ver- 
dict (c),  or  the  like  ;  the  court  will  set  aside  the  verdict,  and 
grant  a  new  trial.  But  if  the  information  of  such  misconduct 
come  from  ?inj  of  the  jurors,  or  from  the  unsuccessful  party, 
the  court  will  not  receive  it  (6?),  although  in  some  degree  con- 
fiTm.ed  aliunde  (e).  And  an  affidavit  of  what  one  of  the  jury 
said  of  the  improper  conduct  of  the  jury  in  finding  a  verdict, 
cannot  be  received  to  impugn  tlie  verdict (/).  Nor  is  it,  of 
itself,  a  sufficient  ground  for  a  new  trial,  that,  upon  an  ad- 
journment at  night,  in  the  midst  of  a  trial,  the  jury  separated, 
although  such  separation  was  without  the  permission  of  the 
judge  or  consent  of  the  parties,  and  was  not  in  fact  known 
nnntil  after  the  verdict (^).  Even  an  admission  by  jurymen 
Ithat  the  verdict  was  entered  by  mistake,  made  after  they  had 
[separated,  though  on  the  day  of  trial,  is  not  a  sufficient  ground 
for  a  new  trial  (A). 

As  to  granting  a  new  trial  where  the  sheriff  who  returned 

{t)  Benson  v.  Frederick,  3  Burr.  1485  :  Dowl,  313,  S.  C. 

'r^lce  v.  Rawlins,  3  Wils.  61,  63  :  Irwin  (c)    Dent    v.  Hundred   of  Hertfwd,   2 

r.  Dearman,  11  East,  23.  Salk.  645 ;  2  Comyn.  601 :  see  Gainsfordv. 

(u)  Lathbury  v.  Brown,  10  Moore,  106.  Blackford,  6  Price,  36. 

(v)  Per  Alderson,  J.,  7  Bing.  320  :   see  (d)  Vaise  v.  Delaval,  1  T.  R.  11:  Onions 

^son  V.  Smt^;j,  4  Nev.  &  M.  301.  v.   Naish,   7  Price,   203:    Hartwright  v. 

(w)  Hayward  v.   Newton,  2   Str.  940 :  Badham,   11  Price,  383. 

',arker   v.  Dixie,   Id.   1051:    Manricet  v.  (e)  Owen  v,  Warburton,  1  N.  R.  326: 

3recknock,  2  Doug.  50.0,  510.  see  Hindie  v.   Birch,  8    Taunt.    26  ;    1 

{x)  Markham  v.  Middleton,  2  Str.  1259:  Moore,  455,  S.  C. 

foble  V.  Kennoway,  2  Doug.  510.  (/)  Straker  v,  Graham,  7  Dowl.  223  ; 

(y)  Woodford  v.  Eades,  1  Str.  425:  Levy  4  M.  &  W.  721,  S.  C. 

Baillie,  7  Bing.   349;  5  Moo.  &  P.  208,  {^)  Rex  v.  Kinnear,  2  B.  &  Aid.  468;  1 

C.  Chit.  Rep.  401,  S.  C. 

(2)  Wits  V.  Polehampton,  2  Saik.  647:  {h)  Davis  v,  Taylor,  2  Chit.  Rep.  268. 

le  Hall  V.  Stone,  1  Stra.  51.5.  See  a  case  where  all  the  jury  were  not  pre- 

(a)  Rendallv.  Hay  ward,  5  Bing.  N.CA2A.  sent  when  the  verdict  was  given.  Rex  v. 

(6)  Baker  v.  Brown,  2  M.  &  W.  199  ;  5  Woollei;  2  Stark.  Ill ;  6 M.  &  Sel.  366,  S.  C. 

u3 
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Book  IV.    the  panel  is  inteiTHted,  or  lias  returned  improper  persons,  sec 
'''"*'''•      ant(\  lOH!). 


AbseiK-e,  &c.,  jifisnhcc,  S^c.^of  (hmtscl  or  Attomei/.']  The  court  have  granted 
Att  m""^*^'  ^^  '^  '^^'^^  trial,  \vlu'i-e  u  vei'dict  has  heen  obtained  against  a  party 
on  account  of  the  absence  of  his  counsel  (i)  ;  but  such  instances 
are  very  i-are,  and  particularly  of  late.  Where  a  cause  was  called 
on  and  tried  as  an  umlefended  cause  in  conserjuence  of  the  de- 
fendant's attorney  neglecting  to  deliver  his  briefs,  the  Court  of 
Common  l*leas  indeed  granted  a  new  trial,  but  ordered  the  de- 
fendant's attorney  to  pay  the  costs  as  l)etween  attorney  and 
client,  out  of  his  own  pocket (^).  Where  a  cause,  Avhich  stood 
thirty  off  at  the  assizes,  was  taken  out  of  its  turn  as  unde- 
fended, in  the  absence  of  the  defendant's  attorney,  who  was 
casually  absent,  no  notice  having  been  given  that  it  would  be 
taken  as  an  undefended  cause,  the  court  set  aside  the  verdict 
and  granted  a  new  trial,  the  costs  to  abide  the  event (Z).  So, 
where  a  cause  in  the  written  list  for  the  day  was  tried  out  of 
its  order,  as  an  undefended  cause,  in  the  absence  of  the  de- 
fendant's attorney,  the  court  granted  a  new  trial,  onl}''  upon 
payment  of  costs,  and  an  affidavit  of  merits  (m)  ;  and  even 
if  it  were  not  in  the  written  list,  the  court  will  not,  in  such  a 
case,  grant  a  new  trial  except  upon  an  affidavit  of  merits (w). 
The  court  will  not  grant  a  new  trial,  even  on  payment  of  costs, 
where  the  defendant  or  his  attorney,  having  an  opportunity  of 
trying,  carelessly  permits  a  verdict  to  be  taken  against  him  as 
in  an  undefended  cause  (o). 

Default  or  Default  or  Misconduct  of  the  opposite  Party 7\  If  the  party 

Misconduct  of  for  wliom  a  verdict  is  afterwards  given,  deliver  to  the  jury, 
Pa1-ty!^°^'^^    after  they  have  left  the  bar,  evidence  which  has  not  been  shewn 
Improperly     ^o  the  court,  a  new  trial  will  be  granted  (jt?).     So,  if  he  have 
influencing     laboured  the  jury,  or  used  improper  influence  with  them,  to 
^   ^^^'        induce  them  to  give  a  verdict  in  his  favour,  a  new  trial  will 
be  granted.     Where  hand-bills   reflecting   on   the   plaintiff's 
character  were  distributed  in  court,  and  shewn  to  the  jury  on 
the  day  of  trial,  a  verdict  against  him  was  set  aside  upon  ap- 
plication, and  a  new  trial  granted,  although  the  defendant  by 
his  affidavit  denied  all  knowledge  of  the  hand-bills (^).     But 
merely  desiring  a  juror  to  attend  at  the  trial  of  the  cause  is  no 
ground  for  a  new  trial (r). 
Misleading  or      Where  by  a  fraudulent  trick  upon  the  part  of  the  defendant,  J 
t^k^"g^y  ^"'^'  '^^^  plaintiff's  counsel  were  taken  by  surprise,  and  the  defendant 
posite  Party,   thereby  obtained  a  verdict,  the  court  granted  a  new  trial  {s).  But , 
where  a  witness  proved  a  fact,  which  took  the  opposite  party 
by  surprise,  the  court  refused  a  new  trial  on  that  ground,  though 
it  appeared  that  by  mistake  he  had  not  been  cross-examined, 

(i)  Anon.,  2  Salk.  645.  ton,  7  Bing.  224;  7  Bing.  224;  4  Moo.  & 

(k)    De  Roufigny  v.    Peale,  3  Taunt.  P.  867.  S.  C-    and  see  Masters  v.  Bai-n-  . 

484:  Greatwood  v.  Sims,  2  Chit.  R.  269:  well,  Id.,  note  :  and  Givilt  v.  Crawley,  8', 

but  see  Moody  v.  Bick,  2  B.  &  B.  395;  5  Bing.  144 ;    1    Moo.  &  Scott,  229,  S.  C. ; 

Moore,   164,   S.  C:    Watson  v.  Reeve,  5  ante.  Vol.  1. 265. 

Bing.  N.  C.  112,  contra.  (p)  Vol.  I.  287. 

{I)  Aitst  V.  Fenwick,  2  Dowl.  246.  (q)  Coster  v.  Merest,  3  B.  &  B,  272:  7 

(m)  Fourdrlmer   v.  Bradbury,  3  B.   &  Moore,  87,  S.C:  and  see  Spencer  \.  De 

Ad.  328:     see   S;  rigger  \.  Rutherford,   2  Willot.  3  Sm\t\\,?j2\. 

Dowl.  429,  without  costs.  ^r)  Snell  v.  Timbrell,  1  Str.  643. 

(n)  Blackhurst  v.  Bulmer,  5  B.  &  Aid.        (s)  MS.,     E.     1814:    see    Anderson   v. 

907;  1  D.  &  R.  553,  S.  C.  Gewge,  1  Burr.  352:  Edie  v.  East  India 

(o)  Watson    v.  Reeve,    5  Bing.  N.   C.  Cowpaw?/,  1  W,  Bl.  298:  Hewlett  v .  Cruch- 

112  ;  7  Dowl.  127,  S.  C:  Breach  v.  Caster--  ley,  5  Taunt.  277. 
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nor  was  there  any  evidence  given  to  contradict  him  {t).  Where  Chap,  xxvir. 
a  jjlaintifF  was  non-suited  in  consequence  of  a  refusal  by  the 
defendant's  counsel  at  the  trial  to  admit  certain  documents  in 
evidence,  which  had  been  agreed  to  be  admitted  by  the  de- 
fendant's attorney's  agent,  the  court  granted  a  new  trial  with 
costs  to  be  paid  by  the  defendant,  but  they  refused  to  make 
the  defendant's  attorney  pay  the  costs,  because  he  was  not 
present  at  the  trial  when  the  objection  was  taken,  and  had 
given  no  instructions  to  the  counsel  so  to  do(w).  Where  a 
particular  of  demand  was  so  penned  as  to  mislead  the  defend- 
ant, the  court  granted  a  new  trial  (^). 

If  the  plaintiff  have  given  no  notice  of  trial,  or  an  insufficient  Where  no 
notice,  the  court  will  grant  a  new  trial  (y):  so,  if  no  notice  of  ^^^^^  ^j^^j^^ 
executing  a  writ  of  inquiry,  or  an  insufficient  notice  be  given, 
the  court  will  set   aside   the  execution  of  the  writ  (5-).     But 
these  irregularities  are  waived  by  the  defendant  appearing  and 
making  a  defence  (a). 

Default  or  Misconduct  of  Witnesses.']  A  new  trial  has  been  Default  or 
granted  on  account  of  the  non-attendance  of  a  material  wit-  witne^sesf'^^ 
ness(6);  and  the  court  in  one  case  granted  it  without  costs,  Non-attend- 
where  a  material  witness  for  the  defendant  was  kept  out  of  ^"''^  of- 
the  way  by  the  contrivance  of  the  plaintiff  to  prevent  him 
from  being  served  with  a  subpcena(c):  but  in  a  later  case, 
where  a  witness  for  the  plaintiff  was  kept  out  of  the  way  by 
the  contrivance  of  the  defendant,  the  court  refused  a  new  trial, 
observing,  that  the  plaintiff  ought  to  have  applied  for  a  post- 
ponement of  the  trial,  or  withdrawn  the  record  (6?).     And  the 
general  rule  is,  that  a  new  trial  will  not  be  granted  on  the 
ground  that   evidence   has  not  been  given  that  might  have 
been  given  at  the  trial  (e):  and  the  court  Avill  not,  on  motion 
for  a  new  trial,  hear  an  affidavit  of  any  facts  v/hich  might 
have  been  brought  forward  at  Nisi  Prius{f).     The  plaintiff 
ought,  if  unprej)ared  with  his  evidence,  either  to  make  ap- 
plication to   postpone   the   trial   before  the   jury  are  sworn, 
or  should  withdraw  his  record,  and  not  take  the  chance  of  a 
verdict  (^). 

The  court  have  granted  a  new  trial,  where  it  appeared  Perjury  of 
1  clearly  that  the  plaintiff's  case  was  a  mere  fiction  supported  by  ^1*^"^^^. 
perjury,  which  the  defendant  could  not  at  the  time  of  the 
trial  be  prepared  to  answ^er(A).  The  court,  however,  will  not 
in  general  be  satisfied  with  the  mere  affidavit  of  the  party 
[making  the  application,  contradicting  the  witnesses  on  the 
jother  side(«);  the  witnesses  must  in  general  be  indicted  and 

{t)  Bell  V.  Thompson,  2  Chit.  194:  see  (d)  Turquand  v.  Dawson,  1  C„  M.  &  R. 

larrison  v.  Harrison,  d  Price,  89.  7^*9:  and  see  Edwards  v.  Dignicm,  2  Dowl. 

(m)  Doe  Tindal  v.  Roe,  5  T>ov/l  420.  642:   Packham  v.   Newman,    3  Id.    165: 

{x)  Stevens  v.  Villingale,  4  Scott,  235;  7  Henningv.  Samuel,  2  Dowl.  766;  3  Moo. 

P.  702,  S.  C. :  see  Carrell  v.   Cattle,  5  &  Sc.  818,  S.  C. 

|Dowl.  .598.  (e)  Cooke  v.  Bernj,  1  Wils.  98;  1  C,  M.  & 

{y)  Thermolin  v.  Cole,  2  Salk.  646 :  Wil-  R.  710,  n. :  see  Macbeath  v.  Ellis,  4  Bing. 578. 

Yiams  v.  Williams,  2  Dowl.  350:  and  see  (/)  Hope  v.  Atkins,  1  Price,  143. 

^prigg  V.  Rutherford,  2  Dowl.  429.  {g)  Harrison   v.  Harrison,  9  Price,  89 : 

(s)  Yate  V.  Swaine,  Barnes,  233.  Edwards  v.  Dignutn,  2  Dowl.  642 :  Eltns- 

(a)  Thermolin  v.  Cole,  2  Salk.  646:  Yate  lie  v.  Wildman,  8  Taunt.  236;  2  Moore, 

Swaine,  Barnes,  233:  and  see  Doe  An-  179,  S.C. 

robus  V.  Jej  son,  3  B.  &  Ad.  402:  Fraas  v.  (h)  Fabrilius  v.  Cock,  3  Burr.  1771. 

^aravicini,   4   Taunt.  545:    Sherman    v.  (i)  Feize  v.  Parkinson,  4  Taunt.  640: 

Vinsley,  4  Scott,  286;  3  Hodges,  32,  S.  C;  see  Aliken  v.  Howell,   1  Nev.  &  M.  191 : 

\nte,  Vol.  I.  212.  Sprague  v.  Mitchell,  2  Chit.  271  :  but  see 

(6)  Anon.,  2  Salk.  645.  Lister  v.  Mundell,  1  B.  &  P.  427:  and  see 

(c)  Bull.  N.  P.  328.  Fabrilius  v.  Cock,  3  Burr.  1771. 
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Rook  tv.  convictcd  (y/i),  or  some  other  satiMfactory  proof  jnust  be  offered 
Pahtm^^^  to  tlu'  court  of  the  ])erjurv.  Even  where  the  witnesses  were 
indicted,  we  have  seen  tliat  the  court  refused  to  stay  execution 
until  tlie  indictment  shouhl  l)e  tried (w).  It  is  no  ground  for  a 
new  trial  that  a  witness  who  de8cril)e(l  himself  as  a  christian, 
and  hy  a  wrong  name,  and  was  sworn  on  the  New  Testament, 
was  really  a  Jew,  unless  ol)jected  to  at  the  trial,  for  he  may 
he  indicted  for  ])erjury(o).  Also,  it  seems  to  he  no  ground 
for  a  new  trial  that  new  witnesses  have  heen  discovered  who 
can  contradict  the  witnesses  at  the  former  trial  (/>). 
Mistake  of  AVlicre  a  witness  made  a  mistake  in  his  evidence,  by  reason 

Witness.  of  wliicli  a  verdict  was  given  against  the  party  who  called  him, 
the  court  refused  a  new  trial,  although  the  mistake  was  ex- 
plained to  them  by  the  affidavit  of  the  witness  himself(<^); 
but  in  a  more  recent  case,  under  similar  circumstances,  the 
Court  of  Common  Pleas  granted  a  new  trial (r). 
Incompetency  An  objection  to  the  competency  of  witnesses,  discovered 
of  Witness,  after  the  trial,  is  not  of  itself  a  sufficient  ground  for  a  new 
trial;  although  it  may  have  some  weight  with  the  court, 
where  the  party  applying  appears  to  have  merits  (5) ;  nor  is  it 
a  sufficient  ground  that  a  witness  was  admitted  at  the  trial 
on  the  opposite  attorney's  undertaking  to  have  him  released, 
which,  since  the  trial,  he  has  refused  to  do(0. 

Discovery  of  Discovery  of  Tiew  Evidence,  S^c.,  after  the  Trial.~\  A  new  trial 
sfc!' af to  the'  ^^^^^  Seldom  be  granted,  where  a  verdict  has  been  given  against 
Trial.  a  party,  or  a  plaintiff  has  been  nonsuited,  for  want  of  evidence 

which  might  have  been  produced  at  the  trial,  because  it  would 
tend  to  introduce  perjury (2*).  Even  although  the  evidence 
is  briefed,  and  his  counsel  think  fit  not  to  produce  it(^^), 
unless  the  verdict  be  manifestly  against  the  justice  and  equity 
of  the  case (5?).  And  where  a  verdict  passed  against  the  de- 
fendant, and  a  material  witness  for  him  arrived  on  the  fol- 
-  lowing  day,  the  Court  of  Common  Pleas  refused  him  a  new 
trial,  because  he  had  not  moved  to  put  off  the  first  trial  on 
account  of  the  absence  of  the  witness  («).  But  if  new  evidence 
have  been  discovered  after  the  trial,  the  court  will  grant  a  new 
trial  upon  payment  of  costs,  if  it  be  necessary,  in  order  to  do 
justice  between  the  parties.  Where  the  defendant  was  sued 
as  executor,  and  was  absent  from  the  kingdom  at  the  time  the 
action  was  brought,  the  Court  of  Common  Pleas  granted  a  ne%T 
trial,  upon  the  discovery  of  evidence  after  verdict  for  the 
plaintiff,  although  such  evidence  was  in  the  possession  of  the 
defendant's  attorney  at  the  time  of  the  trial,  but  not  know^il 
by  him  to  be  so (6).  The  discovery  of  witnesses  who  can  con- 
tradict those  produced  on  the  former  trial,  seems  to  be  no 
ground  for  a  new  trial  (c). 


\ 


(m)  Beerfield  v.    Petrie,   2  Tidd,    938 :  {t)  Hemming  v.  English,  3  Dowl.  155, 

Seeley  v.  Mayhew,  4  Bing.  561.  (u)  Cooke  v.  Bei-ry,  1  Wils.  98:  Kingy.'^ 

(n)  Ante,  995:   Warwick  v.  Bruce,  4  M.  Alberton,  3  Salic.  361:  see  Wits  v.  Pole- 

&  Sel.  140:  see  Thurtell  v.   Beaumont,  1  Hampton,  2  Salk.  64?:  Spang  \.  Hogg,  2 


Bing.  339;  8  Moore,  612,  S.  C.  W.  Bl.  802, 

(o)  Sells  V.  Hoare,  3  B.  &  B.  232.  {?/)  Spong  v.  Hogg,  2  W,  Bl.  802:  Hoflij 

(jo)  Dikenson  v.  Blake,  7  Bro.  P.  C.  177.  v.  Stothard,  2  Chit.  267.                                * 

(q)  Huish  v.  Sheldon,  Say.  27:  but  see  (s)  Afa»ty«  v.  P<xf^«',  5  Burr.  2631. 

Richardson  v.  Fisher,  1  Bing.  145;  7  Moore,  {a)  Elmslie  v.  Wildman,  8  Taunt.  236. 

546,  S.  C.  cont.  (h)  Broadhead  v.  Marshall,    2   W.  .BL 

(»•)  Richardson  v.  Fisher,  7  Moore,  546;  955:  and  see  Weak  v.  Calloway,  7  Price»  ij 

1  Bing.  145,  S.  C.  677:   Thurtell  v.  Beaumont   1  Bing.  339.     M 

(s)  Turner  v.  Pearte,  1  T.  R.717'  (c)  LHckimon  v.  Blake,  7  Bro.  P  C  177.  ' 


ll 
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The  court  will  not  grant  a  new  trial,  to  let  the  party  into  a  Chap.  xxvu. 
defence  of  which  he  was  apprized  at  the  first  trial  (<i.)     But  Defence  not 
where,  in  an  action  for  a  nuisance,  which  was  defended  by  the  set  up  at 
defendant's  landlord,  the  defendant  not  attending  at  the  trial    "^^^ ' 
in  consequence  of  his  being  told  that  he  need  not  do  so,  the 
attorney  employed  by  the  landlord  entered  into  a  consent-rule 
to  abate  the  nuisance,  without  the  consent   and  against  the 
directions  of  the  defendant ;  the  court,  upon  strong  affidavits 
shewing  that  the  grievance  complained  of  was  not  a  nuisance, 
set  aside  an  attachment  which  had  issued  on  the  consent-rule, 
and  granted  a  new  trial (e). 

Error  in  Pleadings,  Variance,  ^^'~]  Where  a  new  trial  was  Error  in 
applied  for,  on  account  of  a  variance  between  the  issue  deli-  variance\c. 
vered  and  the  Nisi  Prius  record,  the  court  refused  it(/). 
But  in  an  action  on  a  replevin-bond,  where  the  pJaintifi^  was 
nonsuit  because  of  a  variance  between  the  replevin-bond  and 
the  record,  the  court  gave  leave  to  amend,  upon  payment  of 
costs,  and  ordered  a  new  trial (^^).  In  a  recent  case,  after  ver- 
dict for  the  plaintiff  in  debt  on  bond,  (the  defendant  not  ap- 
Ipearing  at  the  trial),  the  court  granted  a  new  trial,  on  the 
ground  that  in  the  issue  delivered  the  pleas  were  not  dated  on 
the  day  of  delivery  (A).  But  it  seems  that  such  an  error  cannot 
be  taken  advantage  of  by  a  defendant  who  appears  at  the  trial, 
for,  if  objected  to  there,  the  judge  might  amend  it  according  to 
the  fact(i).  As  to  what  errors,  in  a  writ  of  trial  before  the 
sheriff,  afford  a  ground  for  a  new  trial,  see  VoL  I.  294. 

Where  the  plaintiff  went  to  trial  without  adding  the  simi- 
liter to  a  plea,  concluding  to  the  country,  and  obtained  a  ver- 
iict,  the  court  held  that  after  verdict,  the  "  &c.,"  at  the  end  of 
he  plea,  was  equivalent  to  a  similiter,  and  refused  a  new 
irial(^).  A  new  trial  has  been  refused  to  the  defendant, 
ivhere  his  object  was  to  plead  specially,  and  rely  upon  a  de- 
ence  which  he  was  not  permitted  to  give  in  evidence  under 
fhe  general  issue  (^).  Also,  where  the  defendant's  object  was 
o  amend  a  plea  of  right  of  w^ay  in  which  the  way  had  been 
correctly  described  (/?*).  And  in  the  last-mentioned  case, 
|he  court  intimated  that  there  was  no  case  in  which  the  de- 
tidant  would  be  entitled  to  a  new  trial,  where  the  verdict 
as  clearly  right,  though  the  pleadings  were  wrong.  An  error 
hich  may  be  taken  advantage  of  on  motion  in  arrest  of  judg- 
ent  or  writ  of  error,  &c.,  is  not  a  ground  for  a  new  trial  (w). 
nd  where  a  Welsh  cause  was  tried  in  Monmouthshire  instead 
Hereford,  the  court  refused  to  set  aside  the  verdict  on  that 
count,  as  the  notice  of  the  trial  was  for  Monmouthshire, 
d  the  defendant  did  not  object  to  it;  besides,  the  objection 
peared  upon  the  record,  and  therefore,  if  well  founded,  the 
irty  had  another  remedy  (o). 
When  a  verdict  is  taken,  subiect  to  the  opinion  of  the  court  Defect  in Spe- 

'         *'  ^  cialCase. 

d)  Veinon  v.  Hanketj,  2  T.  R.  113:  see  (h)  Worthington  v.  Wlgletj,  3  Scott,  355. 
txton  V.  Mardin,  1  T.  R.  84:  Ritchie  v.  (i)  See  Cos  v.  Painte)-,  1  Nev.  &  P.  581. 
•wsjield,    7   Taunt,    309:    Pickering  v.        (k)  Swain  v.  Lewis,  3  Dowl.  700:  see 

wson,  4  Taunt.  779.  cases  where  the  '•  &c."  was  omitted,  and 

e)  Bodington  v.  Harris,  1  Ring.  18/.  amendment  allowed,  even  after  error 
/)  Mather  v.  Brinker,  2  Wils.  243:  Doe    brought.  {Sihoni  v.  Kirkman,3 M. &  W.  46). 

Jerillv.  Wylde,  2  B.  &  Aid.  472:  Jones        (I)  Kirbi/ \.  Simpson,  3  Dowl.  791:  Ta- 
li mTatham,  8  Taunt.  634.  verner  v.  Little,  5  Bing.  N.  C.  678. 
P  mfC)  Halhead  v.  Abrahams,  3  Taunt.  81:        (m)  Edwards  v.  Braxton,  2  C.  &  J.  18. 
3  mUiams  v.  Pratt,  5  B.  &  Aid.  896,  S.  P.:        (w)  Lane  v.  Crockett,  7  Price,  566. 
C   It  see  Brown  v.  Knill,  4  Nev.  &  M.  348.         (o)  Ambrose  v.  Rees,  11  East,  3/0. 


1096  New  Trial 

Book  iv,     on  a  sfpecial  case,  and  the  Hj)c'c-ijil  cuHe  turns  out  to  ])e  so  defec- 
— -- ^  - — tivoly  stated   that  the  court  cannot  give  judgniciit  upon  it,  a 


new  trial  will  be  granted  (/>). 

"Where  one  of  Where  One  of  several  Issues,  ^c,  has  been  wrongly  decided.  \ 
&c!^^has'been'  ^^1*^''"^'  there  are  several  issues,  and  a  verdict  on  one  of  them  in 
wrongly  de-  fouud  jigaiust  evidence,  the  coui-t  cannot  grant  a  new  trial  as  to 
cided.  ^ij.jj.  i^j^,,^.  oiil}^,  hut  must  grant  it  as  to  all  the  issues,   if  they 

grant  it  at  all((/).  And  the  issue  thus  found  against  evidence 
must  be  a  material  issue,  to  induce  the  court  to  grant  the  new 
trial  (r).  A  jury  having  assessed  damages  upon  an  erroneous 
pi-inciple,  the  court,  in  granting  a  new  trial,  refused  to  limit 
the  inquiry  to  the  question  of  damages (.S').  The  parties  on 
the  second  trial,  whether  under  special  issues  or  the  general 
issue,  will  be  confined  to  the  same  issues  raised  on  the  first 
trial  (^).  Where  two  issues  were  raised  by  the  pleadings,  and 
the  jury  found  upon  both,  but  the  judge  before  whom  the 
cause  was  tried  discharged  the  jviry  upon  the  second  issue, 
upon  misapprehension  that  the  verdict  upon  one  issue  rendered 
the  other  issue  immaterial,  the  court  held  that  the  proper  course 
was  not  to  move  for  a  new  trial,  but  to  apply  to  a  judge  to  have 
the  verdict  corrected  according  to  his  notes (?/).  We  shall  pre- 
sently see,  that  although  one  of  the  defendants  only  be  aggrieved, 
all  must  in  general  join  in  the  apj^lication  for  a  new  trial  (.2;). 

Where  the  Where  the  Action  or  Defence  is  trifling  or  vexatious.']  The 

^rf^^^^s^t  ^^"  ^^^^^  ^^^^^  ^o^j  ^^  general,  grant  a  new  trial,  where  the  value  of 
fling  or  vexa-  the  matter  in  dispute,  or  the  amount  of  damages  to  which  the 
tious.  plaintiff  would   be   fairly  entitled,  is  too   inconsiderable  to 

merit  a  second  examination (y).  The  value  or  amount  must 
be  twenty  pounds,  at  least,  to  induce  the  court  to  interfere  (c) ; 
unless  on  trials  before  the  sheriff(«),  (in  which  the  limited 
sum  is  five  pounds(§)),  or  the  verdict  involve  some  particular 
right  independent  of  the  damages  (c),  and  this  whether  thel|j' 
verdict  be  for  plaintiff  or  defendant  (6?).  The  court  will, 
how^ever,  sometimes  grant  a  new  trial  on  the  ground  of  a 
misdirection  of  the  judge,  though  the  verdict  be  under  twenty 
pounds  (e)  ;  and  in  a  recent  case  it  was  granted  for  a  misdirec- 
tion, though  the  amount  in  question  was  less  than  11.  (f).  The 
rule,  as  to  refusing  a  new  trial  in  these  cases,  applies  to  motions 
made  by  plaintiff  as  well  as  motions  made  by  defendant  (^). 

Also,  if  the  defendant  succeed  in  a  hard  or  vexatious  action, 
the  court  will,  in  general,  refuse  a  new  trial  (A),  unless,  per^^ 

(p)  Davild  \. Herring,!  Str. 300 -.aud sec  (z)  S<meUv.ChaTnpion,2'Nev,  8zP.62m    hi: 

Hanke>/ V.Smith, 3T.R. 507, n.:Vol.l.320.  («)  Tmjlor  v.  Helps,  5  B.  &  Ad.  10681 

(q)  Bui.  N.  P.  326:  Benmsconi  v.  Fare-  Edwards   v.  Dignitm,  2  Dowl.  (i42 :    set 

brother,  3  B.  &  Aid.  372  :   but  see  Hutch-  vide  Henning  v.  Samuel,  Id.  7('7;  3  Modi 

inson  v.  Piper,  4  Taunt.  555:  see  as  to  a  &  Scott,  818,  S.  C,  contra;  sed  qucere?  ^ 

7-eni7-e  de  novo,  Davies  V.  Lowndes,  'iBing.  (b)  Packham  v.  Newman,  1  C,   M.  • 

N.  C.  478.  R.585:   Williams  v.  Evans,  2  M.  &  Well 

()•)  Bull.  N.  P.  326.  220  :  Lyddon  v.   Coombes,  5  Dowl.  560i 

(s)  Mahoney  v.  Frasi,  1  C.  &  M.  325.  Fleetwood  v.  Taylor,  6  Dowl.  796.                M^k} 

{t)  Thwaites  v.  Sainsbury,  7  Bing.  437;  (<-•)  See  Dyball  v.  Duffield,  Tidd,  9theA 

5  Moo.  &  P.  321,  S.  C.  910  ;    1   Chit.   Rep.  265;  1  Y.  &  J.  40^ 

(m)  lies  V.  Turner,  3  Dowl.  211.  Bevan  v.  Jones,  2  Y.  &  J.  264.                  .'J 

(J )  Post,  1099.  (d)   Young  v.  Harris,  2  C.  &  J.  14.        f 

{y)  Marsh  v.  Bower,  2  W.  B1.851:  Ma-  (e)  Anon.,  v.  Phillips,  1    C.  &   M.  26l 

crotv    V.    Hull,    1   Burr.   11  :    Bitrton   v.  Twigg  v.  Potts,  1  C,  M.  &  R.  93. 

Thompson,  2  Id.  664  :    Roberts  v.  Karr,  L  (/)  Haine  v.  Davey,  4  Ad.  &  El.  892. 

Taunt.   495;    MS.,    E.    1814:    and    see  (g-)  Tidd,  9th  ed.  913. 

Vernon  v.  Hankey,  2  T.  R.  113:    Woods  {h)  Maa-ow  v.  Hull,  1  Burr.  11  :   Pen- 

V.  Pope,  1  Bing.  N.  C.  467;  1  Scott,  536,  p)-ase    v.  Johns,    2  Nev.   &   Mao.   376: 

S.  C;  Haine  v.  Davy,  2  H.  &  W.  30.  Johnson  v.  Piper,  Id.  672. 
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haps,  where  the  verdict  is  contrary  to  the  direction  of  the  Chaf.  xxvix. 
judge  (z).     And  in  many  cases  the  court  has  refused  to  dis- 
turb  a  verdict  according  to  the  justice  of  the  case,  though 
there  has  been  a  misdirection (X). 

On  the  other  hand,  if,  on  a  plea  in  abatement,  the  jury  find  PieainAbate- 
against  the  defendant,  the  court  will  not  grant  a  new  trial,  f^nce'rK)t  on' 
even  on  payment  of  costs  (/).     Nor  will  they  grant  a  new  the  Merits. 
trial,  to  let  in  a  defence  not  on  the  merits (m). 

Nor  will  the  court  grant  it  in  any  other  cases  of  strict  right 
or  summum  jus,  where  the  rigorous  exaction  of  extreme  legal 
justice  would  be  hardly  reconcileable  to  conscience.  Where  a 
man  recovered  a  sum  composed  of  several  items,  some  of 
which  he  was  not  in  strict  law  entitled  to  recover  under  the 
declaration  in  that  action,  but  which  he  would  clearly  be 
entitled  to  recover  in  a  different  form  of  action,  the  court 
refused  to  grant  a  new  trial,  or  reduce  the  damages (^z). 

Where  there  has  been  a  previous  new  Triair\  If  the  jury  at  Where  there 
the  second  trial  find  for  the  party  against  whom  the  former  p^vious  new 
verdict  was  given,  the  court,  if  the  case  be  doubtful,  or  the  Trial, 
second  verdict  do  not  accord  with  the  justice  of  the  case,  may 
be  induced,  under  circumstances,  to  grant  a  third  trial.     It  is 
entirely  in  the  discretion  of  the  court,  however,  to  do  so  or 
not ;  for  the  losing  party,  in  such  a  case,  is  not  entitled  to  it 
by  any  rule  or  practice  of  the  court  (o)  ;  and  they  have  ac- 
cordingly refused  it  where  the  second  verdict  was  satisfac- 
tory (o).     It  is  also  in  the  discretion  of  the  court  to  grant  a 
third  trial   after   two   concurring   verdicts  (jc).     But  this  is 
seldom  done  [q),  and  the  court  have  refused  to  grant  it,  after 
I  new   trial  for  excessive   damages,  and  the   same  damages 
jiven  by  the  second  verdict  (r)  ;  and  the  same  where  the  two 
!oncurring  verdicts  were  for  the  defendant,  even  although  the 
udge,  before  whom  the  second  trial  was  had,  expressed  him- 
elf  dissatisfied  with  the  verdict (5).     But  where,  in  such  a 
ase,  the  action  was  brought  for  a  matter  savouring  of  the 
ealty,  and  the  plaintiff  would  have  been  concluded  by  the 
erdict,   the  court,   under  circumstances,   set   aside   the  last 
erdict,   and   ordered  a  nonsuit  to   be   entered,   leaving   the 
laintitf  to  contest  the  matter  a  third  time,  if  he  would  (^). 

Where  Leave  has  been  reserved  to  enter  a  Nonsuit  or  Verdict.']  Where  Leave 
the  judge  at  the  trial,  when  there  is  a  doubt  whether  the  ^e^^ved^o  enter 
jtion  will  lie,  allow  the   plaintiff  to  take   a  verdict,  with  a  Nonsuit  or 
[berty  for  the  defendant  to  move  to  set  aside  the  verdict,  and  Verdict. 
iter  a  nonsuit,  the  defendant  may  move  accordingly,  and  so 
itain  the  opinion  of  the  court  upon  the  subject ;  but  without 
ich  leave,  he  cannot  move  to  enter  a  nonsuit (««).     And  on 
lis  motion,  it  seems,  the  court  will  consider  not  merely  the 

|(i)  See  Farrant  v.  Olniius,  3  B.  &  Aid.        (q)  See  Fosteo-  v.  Steele,  3  Bing.  N.  C. 

%  892. 

\k)  See  Edmonson  v.  Machall,  2  T.  R.        (r)  Clerk  v.  UdaU,2  Salk.  649:    Cham- 

I  Wilkinson  v.  Pai/n,  4  T.  R.  468  :  Cox  bers  v.  Robinson,  2  Str.  692. 

XKitchen,  1  B.  &  P.  338.  (.«)  Swinnerton  v.  Marquis  of  Stafford,  3 

10  Shaw  V.  Hislop,  4  D.  &  R.241.  Taunt.  232. 

Im)  Gist  V.  Mason,  1   T.  R.  84 :    Tul-        (t)  Lee  v.  Shore,  2  D.  &  R.  198;  1  B.  & 

|?-e  V   Wade,  3  Wils.  18.  C.  94,  S.  C. 

Mai/Jield  v.  Wadsley,  3  B.  &  C.  357.        (m)  Vol    I.  314  :    Minchin  v.  Clement, 

Parker  v.  jlnsell,  2  W.  Bl.  963.  1  B.  &  Aid.  252:  Watkins  v.  Towers,  2  T. 

Ip)  Goodwin  v.  Gibbons,  4  Burr.  2101.  R.  275  to  281. 
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f)oint  rcsorvod,  Init  tlic  whole  vm'av^x).  So,  wliere  a  ])l,'iiiitifF 
las  Ijeon  nonsuited,  the  court  >uay  order  tlie  nonsuit  to  he  set 
aside,  and  a  verdict  entered  for  liini,  it"  the  jud^e  at  Nisi  Privs 
gave  him  leave  to  move  to  that  ctf"ect(y)  ;  hut  not  otherwise. 
And  on  either  of  these  motions  it  seems  that  the  court,  instead 
of  allowing  a  nonsuit  or  verdict  to  he  entered,  may  re-model 
the  rule  ;  and  send  down  the  case  for  a  new  trial,  if  that 
course  he  more  in  accordance  with  the  justice  of  the  case(«). 

After  Writ  of  After  Writ  of  Trial  or  Inquiry  hefore  the  Sheriff. \  The 
"^  '  '  execution  of  a  writ  of  inquiry  may  be  set  aside,  and  a  new 
w'rit  awarded  for  the  same  causes  as  a  verdict :  as  to  this,  see 
antey  719.  The  execution  of  a  writ  of  trial  may  also  he  set 
aside,  and  a  new  trial  granted  thereon,  for  similar  causes  :  as  to 
which  see  ante,  Vol.  I.  297.  And  as  to  when  a  new  trial  will 
be  granted  for  a  defect  in  the  writ  of  trial  or  issue,  see  ante. 
Vol.  I.  294. 


Trial  or  In- 
quiry before 
the  Sheritt". 


In  Penal  Ac- 
tions. 


In  Penal  Actions.']  In  penal  actions,  if  there  be  a  verdict 
for  plaintiff,  the  court  will  grant  a  new  trial  in  the  like  cases 
as  in  other  actions  ;  but  if  the  jury  have  found  a  verdict  for 
the  defendant,  a  new  trial  is  never  granted  (a),  unless  for  a 
mistake  of  law  (6),  or  misdirection  of  the  judge  (c\  But  it  is 
otherwise  in  penal  actions  by  parties  aggrieved  (J).  The  rule 
in  such  cases  is  the  same  as  in  other  actions. 


In  Ejectment.  /^^  Ejectment.']  In  ejectment,  where  the  verdict  is  for  the 
defendant,  the  court  will  seldom  grant  a  new  trial,  because 
the  plaintiff  may,  if  he  will,  bring  a  new  action  ;  but  other 
wise  if  found  for  the  plaintiff,  and  the  circumstances  of  the 
case  in  other  respects  warrant  them  in  granting  it(e). 


In  Replevin. 


In  Replevin.']  In  replevin,  w^here  the  verdict  is  for  the 
plaintiff,  the  court  will  be  more  cautious  in  granting  a  new 
trial  than  in  other  actions,  and  will  not  grant  it  unless  upon  Z 
very  clear  grounds ;  for  the  landlord  has  other  remedies  for 
his  rent,  and  a  new  trial  would  renew  the  liability  of  the 
sureties,  and  the  plaintiff's  risk  of  paying  double  costs (/). 


2.  Mode  of  obtaining  a  new  Trial. 


2.  Mode  of 
obtaining  a 
new  Trial. 

In  what 
Court. 


In  what  Court.]  The  motion  for  a  rule  to  shew  cause  why  i 
verdict  should  not  be  set  aside,  and  a  new  trial  granted,  is  mad^  |. 
in  the  court  from  which  the  venire  issued,  even  in  cases  wheijl  |fj 
the  action  is  brought  under  the  Lord  Chancellor's  orders (</)  J 
but  in  the  case  of  an  issue  out  of  Chancery,  the  motion,  vr% 
have  seen,  (  Vol.  I.  647),  must  in  general  be  made  in  the  court 


Kriii 


Iliji 


{x)  See  Doe  v.  Dodd,  2  Nev.  &  M.  838. 

{!/)  Treache)-  v.  Hinton,  4  B.  &  Aid. 
413. 

(£)  See  Doe  Wyatt  v.  Staff,  5  Bing. 
N.  C.  424:  Higgins  v.  Nichols,  7  Dowl. 
551. 

(a)  Brook  v.  Middleton,  10  East,  268: 
Matthison  v.  Allanson,  2  Str.  1238:  Jer- 
vois   V.  Hall,    1    Wils.   17:    Foncreau   v. 

,  3  Wils.  59:   sed  vide  Gregorif  v.  Ta- 

verner,  Exch.  16th  Jan.  1834,  in  which  it 
was  granted  on  the  same  rule  as  other 
cases.  (See  Rex  v.  Sutton,  5  B.  &  Ad.  52). 


(6)  Gregory  v.  Tuffs,  2  DowL  71 1;  1 
M.  &  R.  310,  S.  C. 

(c)  Ante,  1087. 

(d)  Lord  Selsea  v.  Powell,  6  Taunt.  29K 

(e)  Goodtitle  d.  Alexander  v.  Clayton,  A 
Burr.  2224  :  Wright  d.  aymer  v.  LitOBli 
2  Id.  1244;  1  W.  Bl.  348,  S.  C. .-  see  SmOJI 
d.  Dormer  v.  Parkhurst,  2  Str.  1105. 

(/)  Parry  v.  Duncan,  7  Bing.  243;  I 
Moo.  &  P.  19,  S.  C. 

(g)  Carstairs  v.  Stein,  4  M.  &  Sel.  192; 
Tidd,  913. 
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which  directed  the  issue.     A  motion  for  a  new  trial,  in  an  chap.  xxvit. 

action  brought  in  the  Common  Pleas  at  Lancaster,  must  be  made 

in  the  court  in  which  the  judge  sits  who  presided  at  the  trial  («). 

By  whotn  Applied  for.~\  The  motion  may,  in  general,  be  By  whom  ap- 
made  by  the  party  who  has  been  aggrieved  by  the  first  trial ;  P^^^  ^°^' 
but  when  the  action  is  against  several  defendants,  the  applica- 
tion should  be  made  on  the  behalf  of  all  of  them ;  and,  there- 
fore, when  one  defendant  was  found  guilty  and  the  other 
acquitted,  it  was  holden  that  the  former  could  not  have  a  new 
trial  (^).  So,  in  trespass  against  several,  where  the  verdict 
was  contrary  to  evidence  as  to  one  of  them,  a  new  trial  was 
refused  (^).  But  in  an  action  on  the  case  against  seventeen 
defendants,  two  suffered  judgment  by  default ;  fifteen  pleaded 
the  general  issue :  plaintiff  entered  a  nolle  prosequi  against  one 
of  the  two,  obtained  uj^on  a  writ  of  inquiry  a  verdict  for  900^. 
against  the  other,  and  the  jury  found  their  verdict  in  favour  of 
the  fifteen.  The  verdict  as  to  five  of  the  fifteen  being  un- 
warranted, the  Court  of  Common  Pleas  granted  a  new  trial 
against  them,  leaving  the  verdict  against  the  others,  and 
against  the  defendant,  who  suffered  judgment  by  default, 
undisturbed  (»i). 

The  Motion  and  Rule  forJ]  The  motion  for  the  rule  nisi  must  The  Motion 

he  made  within  four  days  after  the  distringas  is  returnable,  if  the  ^"^  ^""^  ^^^' 

cause  he  tried  in  term;  or  if  the  cause  he  tried  in  vacation,  then  to'^be  made?^^ 

within  the  first  four  days  of  the  term  next  after  the  trial  {n^; 

unless  under  particular  circumstances  (o),  in  which  case  the 

iourt  may,  in  their  discretion,  allow  a  new  trial  to  be  moved 

"or  at  any  time  before  judgment  has  been  actually  signed (/>). 

Che  four  days  are  reckoned  inclusive  of  the  first  and  last  day, 

)ut  Sunday,  though  not  the  last,  is  not  reckoned  one(5'),  nor 

s  any  other  day  on  which  the  court  do  not  sit(r).     If  the 

ause  be  tried  at  the  sittings  in  term,  a  new  trial  may  be 

[lOved  for  any  time  within  four  days  after  the  return  of  the 

istringas,  although  more  than  four  days  have  elapsed  since 

e  trial  (5).     If  there  be  not  so  many  as  four  days  in  the 

rm  after  the  return  of  the  distringas,  then  it  would  seem 

at  the  motion  must  be  made  on  or  before  the  last  day  of  the 

rm(^).     This  rule,  as  to  the  moving  within  the  four  days 

'ter  the  distringas  is  returnable,  is  rigidly  adhered  to ;  and 

though,  when  counsel  cannot  be  heard  on  all  the  motions 

ithin  the  first  four  days,  it  is  now  of  course  on  the  fourth 

y  of  Michaelmas  and  Easter  terms,  at  the   rising  of  the 

urt,  to  allow  those  that  cannot  be  heard  within  the  time  to 

\  inserted  in  the  list,  and  to  be  heard  within  the  fifth  and 

\i)  Foster  v.  Jolly,  1  C,  M.  &  R.  703.  Thomas  v.  Edwards,  (2  Dowl.  664;  1  C, 

|»)  Parker  v.  Godin,  2  Str.  814:    Bmd  M.  &  R.  382,  S.  C),  the  court  granted 

ISparfce,  12  Mod.  275  :  but  see  Rex  v.  further  time  where  the  under-sheriff  re- 

lu;6e?/,  6  T.  R.  638:  and  see  Cooper  v.  fused  to  furnish  his  notes  of  the  trial. 

\th,  4  Taunt.  802.  (p)  fler  v.  Gough,  2  Doug.  797:  and  see 

I)  Sir  Charles  Berrington's  case,  3  Salk.  Rex  v.  Holt,  5  T.  R.  436  ;  1  G.  4,  c,  87,  s. 

J.  3,  ante,  782. 

in)  Price  V.  Han-is,   10  Bing.  331;    4  (qi    Tidd,  9th  ed.  912:     Kirkham  v. 

|o.  &  Scott,  474,  S.  C.  Marter,  1   Chit.  Rep.  382;    2  B.  &  Aid. 

\i)  Kirkham  v.  Marter,  2  B.  &  Aid.  613,  S.  C. 

1  Chit.  Rep.  382:  Mason,  v.  Clarke,  {r)  Bromley  v.  Foster,  1  Chit.  Rep.  562. 

&  J,  411 :  1  bowl.  288,  S.  C-  Birt  v.  (s)  Mason  v.  Clarke,  1  Dowl.  288;  1  C. 

\low,  1  Doug,  171:   Rev  v.  Holt,  5  T.  &  J.  411,  S.  C. 

Il36:  Lee  v.  Carlton,  3  Id.  642.  (t)  See  Kirkham  v.  Marter,  2  B.  &  Aid. 

T)   Bbt  V.  Barlow,  1  Doug.  171.     In  613;  1  Chit.  Rep.  382,  S.  C. 
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Book  iv.  successive  (lays (?<) ;  yet  the  court  censure  any  delay  in  n)Ovin^ 
^•*'*^  '•  for  a  new  trial  even  to  the  last  of  the  four  days,  and  have  ex- 
j)rcssed  a  wisli  that  the  motions,  when  ])ractical)le,  sliould  he 
made  on  tlic  fii-st  and  second  days.  And  in  llilaiy  tci-ni,  1H2}>, 
Lord  7('// <^'r</(?w,C..J., said,  that  til*.' Court  of  Kinjr's  jiench  wished 
it  to  he  understood,  that  for  the  futui'e,  in  Hilary  and  Trinity 
terms, the  court  would  not  hear  any  motion  for  a  new  trial  unless 
such  motion  were  actually  made  within  the  first  four  days  of 
the  term  ;  and  that  even  if  counsel  were  instructed  within  the 
first  four  days,  and  there  should  not  he  time  to  hear  them  on 
the  fourth  day,  the  court  would  not  hear  them  afterwards; 
and  in  such  cases  the  parties  could  only  ])lame  themselves  for 
not  instructing  their  counsel  sufficiently  early  (^).  In  the 
Common  Pleas  there  is  also  a  rule  of  Easter  term,  2  G.  4,  that 
*'  in  Hilary  and  Trinity  terms,  no  motion  for  a  new  trial  shall 
be  heard,  unless  such  motion  he  actually  made  within  the 
first  four  days  of  each  of  the  said  terms."  And,  in  general, 
the  motion  for  a  new  trial  must  be  made  in  that  court  within 
the  first  four  days  of  the  term,  if  the  cause  be  tried  in  vaca- 
tion ;  and  cannot  be  received  after  the  four  days,  unless  w'here 
the  foundation  for  the  motion  is  a  fact  not  disclosed  to  the 
party  till  after  that  time(j/).  In  the  Exchequer  there  is  also 
a  rule,  that  motions  for  new  trials  must  be  made  within  the 
first  four  days  of  term(0).  The  motion  cannot  be  made  after 
the  four  days,  even  though  the  parties  consent  thereto  (a). 
Where  a  rule  for  a  new  trial  having  been  moved  for  by 
mistake  in  the  Queen's  Bench  instead  of  the  Exchequer,  and 
the  mistake  not  having  been  discovered  until  after  the  first 
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four  days  of  the  term  had  elapsed,  the  Court  of  Exchequer, 
under  the  circumstances,  allowed  the  motion  to  stand  good  as 
of  that  court (5).  Where  a  motion  for  a  new  trial  is  by 
accident  delayed  beyond  the  four  days,  notice  ought  to  be 
given  to  the  other  side,  otherwise  the  expense  of  intermediate! 
proceedings  will  fall  on  the  party  delaying  to  move(c).  And 
where  a  notice  for  a  new  trial  is  made  after  the  first  four  days 
of  the  term,  by  leave  of  the  court,  granted  in  consequence  of. 
the  press  of  business,  notice  should  be  given  to  the  opposite 
party,  otherwise  it  would  be  regular  to  sign  judgment  on  the 
fifth  day(c?).  As  to  motions  for  new  trials,  in  trials  before 
the  sheriff,  see  ante,  Vol.  I.  298.  ip 

Not  after  Mo-      A  new  trial  cannot  in  general  be  moved  for,  after  a  motioij 
tionin  Arrest  in  arrest  of  judgment  (e) ;  and  the  usual  and  proper  course  is, 

of  Judgment.    •  i,  ii  ^        i  j  x-  ^.     ^  .  ,     \ 

in  cases  where  there  may  be  a  ground  tor  moving  m  arrest  oi 
judgment,  to  move,  at  the  time  of  moving  for  a  new  trial,  in 
arrest  of  judgment  also(e).  It  should  seem,  indeed,  that  the 
practice  requiring  the  motion  for  a  new  trial  to  be  made 
before  that  in  arrest  of  judgment,  extends  only  to  cases  where 
the  i3arty  has  knowledge  of  the  fact  at  the  time  of  moving  in 
arrest  of  judgment,  and  therefore  a  new  trial  was  granted  after 

(m)  3  C.  &  P.  Ill  a  :   Tidd's  Sup.  159:  382:  Rex  v.  Holt,  5  1 .  R.  436. 

Chit.  Sum.  Prac.  189.  (6)  Viggott  v.  Kemp,  2  Dowl.  20. 

(J)  3  Carr.  &  P.  Ill  a.  (c)  Lester  v.  Lazarus,  4  Dowl.  444. 

(y)    Willis    V.    Bennett,    Barnes,    443:  (d)  Doe  Duncan   v.  Edwards,  7  DowL] 

Reynolds  v.  Simonds,  Id.  446 ;    Pr.  Reg.  547. 

410,  S.  C.  (e)  Philpot  v.  Page,  4  B.  &  C.  160;  6 

tz)    See  3  Leg.  Obs.  43:   Tidd's  New  D.  &  R.  281,  S.  C.  .•    Tubervil  v.  Stamp.9 

Pract.  542.  Salk,  647. 

Lai  Kirkham  v.  Marter,  1  Chit.  Rep. 
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;uch   motion,   on  an  affidavit    that   the  jury  drew   lots  for  Chap,  xxvii. 
;heir  verdict  (/). 

The  motion  for  a  new  trial   cannot  be  made  after  error  Nor  after 
)rought  by  the  party  making  the  application (^).     Nor  after  ^/J^gJ^^'^'' 
I  bill  of  exceptions  has  been  tendered  on  the  same  point  of  law, 
mless  the  party  consent  to  waive  the  bill  of  exceptions  (7i). 

We  have  seen  {ante.  Vol.  L  331)  that  by  the  1  W.  4,  c.  7,  After  Certifi- 
r.  2,  the  judge  who  tried  the  cause  has  power  to  certify  that,  mediatVExe- 
n   his  opinion,  execution   ought   to   issue   forthwith,    or   on  cution. 
lome  day  to  be  named  in  such  certificate,  though  before  the 
lext  term ;  but   that   the   4th  section  still  leaves   the  party 
iffected  by  such  certificate  the  right  to  apply  to  the  court  to 
let  aside  the  judgment  and  execution,  or  stay  the   same,  and 
o  arrest  the  judgment,  or  grant  a  new  trial.     You  should, 
n  a  case  of  this   nature,  make  an  affidavit,  fully  stating  the 
acts,  and  move  the  court  as  soon  as  possible  («'). 

After  a  rule  nisi  for  a  new  trial  has  been  granted  on  cer-  Second  Mo- 
ain  points,  it   is   irregular   to   make  another  motion  upon  pofnts?  ^^^ 
Luother   point,  respecting  the  same  cause,  to  come  on  at  the 
ame  time  {j). 

Any  affidavits  to  be  made  use  of  in  moving  for  it  must  also  Affidavits  in 
»e  sworn  within  the  four  days  above  mentioned,  unless  the  ^"PPO'^'^  o^* 
pecial  permission  of  the  court  to  the  contrary  be  obtained  (/?;). 
t  should  also  be  observed,  that  the  affidavits  must  in  all 
ases  be  made  before  obtaining  the  rule  nisi;  and  this  rule 
J  strictly  adhered  to.  We  have  already  seen,  that  the  court 
dll  not  receive  the  affidavit  of  a  juror  impugning  the  ver- 
ict((?);  nor  will  they  receive  affidavits  as  to  the  admissions 
jurymen  to  the  same  effect (m). 

Inasmuch  as  the  granting  of  the  rule  nisi  for  a  new  trial  When  put  in 
ispends  the  judgment  and  execution,  and  occasions  an  accu-  papers"  or 
ulation    of  the    heavier   description  of  business,  the   court  merely  as  a 
inless  the  judge  who  tried  the  cause  has  expressed  a  strong       ^* 
)inion  in  favour  of  the  application)  will  in  the  first  instance 
variably    examine  the  grounds   of  the  motion,  and  refuse 
unless  there  is   a    probable    ground    to   expect   that  the 
,le   Mall  ultimately  be   made    absolute.     If    the    ground  of 
e  application  is  an    irregularity   in  the  proceeding,    or  on 
ount  of  surprise,  or  the   absence  of  counsel  or   attorney, 
other  mere  practical  point,  the  court  will  direct  that  the 
e  nisi  shall   not   be   placed  in   the   new  trial   paper,  but 
e   on  for  discussion  as  a  common  rule.     But  where  the 
16  requires   the    report  of  the  judge   who   tried  the  cause 
be   read,    then   the   rule   nisi    will  come   on  in  the    new 
1  paper,    on  particular  days   set   apart   for   discussion   of 
i  description  of  business  (?^). 

hen  the  court  have    granted    the  rule   7iisi,  draw  it  up  Rule  Nisi, 
\h  one  of  the  masters  (o) ;   and  serve  a  copy  of  it  upon  the  and'brmj^ht^ 
rney  or  agent  of  the  opposite  party.     A  rule  nisi  for  a  new  on  for  Argu- 
l  obtained  and  served  hy  an  attorney,  different  from  the  "^^"*^'  ^^' 

')  Bull.  N.  P.  326:  Tidd,  913,  &  C.  176. 

h  Tidd,  913  :   but  see  1  B.  &  P.  109,  (/)  R.  v.  WooUer,  6  M.  &  Sel.  366 :  Bridg- 

fontra.  wood  v.  Wynn,  1  H.  &  W.  574:  ante,  1091. 

1)  Ante,  1089.  [m)  Davis  v.  Taijlor,  2  Chit.  Rep.  268: 

Chit.  Sum.  Prae.  193.  Straker  v,  Graham,  7  Dowl.  223;   4  M.  & 

Robertson  v.  Barker,  2  Dowl.  39:  see  W.  S.  C:  ante,  1091. 

1:)  amending   the   rule  nisi,  Lopez  v.  (w)  Chit.  Sum.  Pract.  192. 

iTfiw^e^,  8  Taunt.  712.  (o)  See  a  form  of  rule  nisi,  stating  the 

I)  R.  T.,  5  G.  4:  4  D.  &;  R.  836:  3  B.  grounds  of  motion,  Chit,  Forms,  622. 
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Book  iv.  attorney  on  record^  without  an  order  to  change^  cannot  he  cou" 
^^^  '" —  sidered  as  a  nullitj/  (p).  T/tcn,  he/ore  the  time  of  shewing  cause, 
if  the  action  ivere  tried  in  London  or  Middlesex,  deliver  a  note 
in  writing  {(j)  at  the  house  or  chand)ers  of  the  Lord  Chief  Jus- 
tice, "  specif i/ing  the  name  of  the  cause,  and  the  time  and  place 
where  the  same  was  tried,  together  with  the  nature  of  the  motion^* 
{R.  M.,  40,  (r.  3) ;  and  if  tried  hy  any  of  the  jmisne  fudges, 
some  intimation  should  he  given  to  his  clerk,  of  tlie  rule  nisi 
having  hcen  granted,  at  least  the  evening  hefore  the  case  is  to  he 
argued.  If  the  cause  were  tried  in  any  other  county,  hy  a  judge 
of  this  court,  mention  to  his  clerk  that  the  rule  nisi  has  heen 
granted,  and  the  judge  will  take  care  to  have  his  notes  and 
minutes  of  evidence  in  court  when  the  case  is  called  on ;  if  tried 
by  a  judge  of  another  court,  serve  a  copy  of  the  rule  nisi  on  his 
clerk,  who  icill  thereupon  deliver  the  judges  report  of  the  trial 
to  the  junior  puisne  judge  of  the  court  in  which  the  action  is 
pending.  If  the  cause  was  tried  hefore  the  sheriff,  &jc.,  under  the 
3  <5ij-  4  W.  4,  c.  42,  see  the  mode  of  application  pointed  out  ante 
Vol.  I.  298.  Deliver  to  your  counsel  one  of  the  briefs  in 
the  orignal  cause,  together  with  such  further  instructions  and 
observations  as  you  may  think  ft;  you  may  learn  from  the  paper 
of  causes  at  the  office  of  the  masters  the  day  the  case  will  he 
argued. 


The  Argu- 
ment, &c. 


itfei 
r  lie! 


What  Terms 
imposed. 


When  the  case  is  called  on,  the  judge  who  tried  the  cause,  or, 
if  it  were  tried  by  a  judge  of  another  court,  the  junior  puisne 
judge,  will  read  his  report  of  the  trial ;  after  which  the  counsel 
on  the  opposite  side  shew  cause  against  the  rule  ;  the  counsel 
for  the  party  who  moved  for  the  rule  nisi  speak  in  support  of 
it,  and  the  court  then  state  their  opinion,  and  either  discharge 
the  rule,  or  make  it  absolute.  The  court  will  look  only  to  the 
judge's  report  for  the  evidence  given  at  the  trial,  and  the  h 
manner  in  which  the  judge  summed  up  the  case,  (if  that  be 
stated  in  it),  and  will  not  attend  ^to  any  contrary  statemei^|ffe 
of  them  by  counsel,  or  even  by  affidavit  (r).  The  Court 
Queen's  Bench  may  look  at  the  record  in  discussing  a  motioiil 
for  a  new  trial,  although  the  rule  is  not  drawn  up  on  reading!''  Ise 
it;  in  the  Common  Pleas  the  rule  is  drawn  up  on  readings  iiy^ 
the  record  (5).  It  may  be  added,  that  though  the  motion  benKt, 
for  a  nonsuit,  yet  the  court  may  remodel  the  rule,  and  grant 
a  new  trial  instead  of  allowing  a  nonsuit  to  be  entered (^). 

If  the  court  make  the  rule  absolute,  they  may  do  so  upaii  tl 
terms,  if  necessary;  such  as,  that  witnesses  infirm  or  going 
beyond   sea  may  be   examined  upon  interrogatories,  or  that 
their  evidence  may  be  read  from  the  judge's  notes  of  the  first 
trial  {u)  ;  that  certain  deeds,  books,  papers,  &c.,  may  be  pro-  „ : ,, 
duced  at  the  trial ;  that  certain  facts,  not  intended  to  be  litf^  JjUli 
gated,  may  be  admitted  (v) ;    or  that  the   party  may  make '"'' 
discovery  of  certain  facts  upon  oath,  in  order  to  prevent  the 
necessity   of  having   recourse   to   a   court   of  equity   for  it. 
Where    an   action    was   carried   on  by   a   bankrupt  for  the 
benefit  of  his  creditors,  the  court  refused  to  grant  a  new  trial, 


m 


(p)  Doe  Bloomer  v.  Branson,  6  Dowl. 
49(>. 

(q)  See  form,  Chit.  Forms,  623. 

{r)  R.  V.  Grant,  3  Nev.  &  M.  109,  per 
Denman,  C.  J. 

(s)  Sher7-y  v.  Oke,  3  Dowl.  349;  1  H.  & 
W.  119,  S.  C-  and  see  Flatt  v.  Hall,  2  M. 


&  Wels.  391. 

it)  Hig^ns  V.  Nichols,  7  Dowl .  551 

(m)  Anon.,  2  Chit.  425. 

(V)  See  Thwaites  v.  Sainshury,  7  Bing. 
437:  but  this  cannot  be  done  where  the 
new  trial  is  a  matter  of  right.     (Malimv  \ 
V.  Frasi,  1  Or.  &  M.  325 ;  1  Dowl.  70,  S.  C.) ,, 
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mless  the  assignees  would  consent  to  be  bound  by  the  event  chap.  xxvn. 
)f  the  action,  and  to  be  responsible  for  the  costs  (^).  Where 
;he  plaintiff  has  died  after  verdict,  the  court  may  grant  a  new 
;rial,  on  the  application  of  the  defendant,  on  the  same  grounds 
)n  which  a  new  trial  may  be  granted  in  other  cases,  and  will, 
n  such  case,  impose  terms  on  him  to  prevent  his  taking  ad- 
vantage of  the  plaintifFs  death  (y).  Where  a  rule  nisi  for  a 
lew  trial  is  granted  on  the  terms  of  bringing  the  amount  of 
;he  verdict  into  court,  the  money  must  be  brought  in  before 
;he  rule  nisi  is  drawn  up  (^). 

It  is  the  practice  to  allow  amendments  to  be   made,  on  Amendment 
;erms,   after  the  trial,  where  the  justice  of  the  case  requires  ^^^^^  ^"^^• 
t  (  «  ) .     (  See  post,  Chap .  30  ) . 

If  made  ahsolvte,  draw  up  the  rule  with  one  of  the  masters  (6),  Proceedings 
md  serve  a  copy  on  the  plaintiff  ^s  attorney  or  agent;  or,  ^y*  on  Rule  abso- 
nade  absolute  upon  payment  of  costs,  get  an  appointment  on  the 
'ule  from  the  master,  and  serve  a  copy  of  the  rule  and  appoint- 
nent.  Get  the  costs  taxed,  and  pay  them  without  delay;  other - 
oise  the  opposite  party  may  move  to  discharge  the  rule  for  a  new 
rial,  and  that  he  may  be  at  liberty  to  sign  judgment.  Where  a 
plaintiff,  after  setting  aside  a  nonsuit  upon  payment  of  costs, 
jtroceeded  to  a  second  trial  without  paying  these  costs,  and  ob- 
tained a  verdict,  the  court  set  aside  the  verdict,  and  gave  the 
defendant  leave  to  sign  his  judgment  in  the  original  action, 
i.nless  the  costs  should  be  paid  within  ten  days  (c). 

If  the  rule  be  discharged,  «ign  judgment  and  tax  your  costs,  OnRuiedis- 
|3  in  ordinary  cases.  charged. 

I  8.  The  new  Trial. 

It  The  party  obtaining  the  rule  is  not  bound  to  proceed   to  3.  The  New 
llie  new  trial  in  any  limited  time  (<^).  !L"^^' 

i  The  former  Nisi  Prius  record  will  answer,  unless  the  postea  Nisf  Prius 
Bive  been  indorsed  upon  it,  in  which  case  you  must  make  Record,  &c. 
fcit  a  new  Nisi  Prius  record :  if  you  use  the  former  record, 
llie  jurata  must  be  altered  in  the  same  manner  as  when  the 
use  is  made  a  remanet  (e).      Give  notice  of  trial,  sue  out 
fy  process,  and  enter  your  cause  for  trial,  as  in  ordinary 
ses. 

The  second  verdict  alone  appears  upon  the  postea.     Also,  Entry  on  Re- 
|»on  the  judgment  roll,  no  notice  is  taken  of  the  first  ver- '^"'^^^  ^^*®'^* 
t,  but  the  record  proceeds  as  if  the  second  verdict  was  the 
ly  one  that  was  given  (/). 

If  the  plaintiff  do  not  proceed  to  the  second  trial,  the  de-  Trial  by  Pro- 
idant  may  carry  down  the  record  hy  proviso;  but  he  can- 
t  do  so  until  after  the  next  term  or  assizes  from  that  in 
lich  the  new  trial  was  granted  (g).     And  in  case  the  plain- 
P  neglects  to  try  the  cause  after  a  new  trial  has  been  granted, 

)  Noble  V.  Adams,  7  Taunt.  59.  712;  7  Moore,  120,  S.  C. 

')  Griffiths  V.  Williams,  1  C.  &  J.  47;  (c)  Nicholls  v.  Bozon,   13  East,  185;  see 

a  case  in  Q.  B.  there  cited.  Hullock,  401. 

i)  Clare  v.  Frestal,  2  Dowl,  617-  (rf)  Buckley  v.  Hollis,  T.  T.  1815;  Tidd, 

:)  Tomlinson  v.   Blacksmith,  7  T.   R.  9th  ed.  917,  S.  C. 

I  Wilder  v.  Handy,   2  Str.  1151:  Mar-  (e)  See  Vol.  I.  260:  and  see  Harper  v. 

t'  V.  Riggs,   Id.   1162:  Dennis  v.  Ed-  Davy,  1  Ld.  Raym.  510;  Carih.  498,  S.  C. 

is,  Comb.  4.     When  not,  see  Price  v,  (/)  2  Saund.  253  a,  n.  (8). 

m,  7  Bing.  402;  5  Moo.  &  P.  250;  1  {g)  Staffordshire     and       Worcestershire 

'1.  215,  S'.  C  Canal  Company  v.  The  Trent  and  Mersey 

See  Lopez  v.  De  Tastet,  8  Taunt.,  Canal  Company,  5  Taunt.  577. 
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Book   iv. 
Part  i. 


in  the  case  of  a  trial  before  the  sheriff  the  defendant  should 
move  to  disclijir^^e  the  writ  of  trial,  and  then  take  the  cau.'je 
down  hy  proviso  {li). 


4.  The  Costs. 


In  case  of 
Misdirection. 


In  case  of 

Misconduct, 
&c.,  of  Jury. 


In  case  of 
Fraud  or  Sur- 
prise. 


On  new 
Ground. 

Where  new 
Trial  granted 
without  Men- 
tion of  Costs. 


4.   The  Costs, 

It  is  entirely  in  the  discretion  of  the  court,  whether  they 
will  ohli^e  the  ])arty  applying  for  a  new  trial  to  pay  costs, 
as  a  condition  precedent  to  his  proceeding  to  a  hccoihI  trial. 

LJl)on  setting  aside  a  nonsuit,  or  a  verdict  for  misdirection 
of  the  judge,  the  court  grant  a  new  trial  usually  without 
costs  («'). 

Where  the  verdict  was  set  aside  for  the  misconduct  of 
the  jury,  the  court  ordered  the  costs  to  abide  the  event  of 
the  second  trial  {k) ;  if  set  aside,  because  the  verdict  was 
contrary  to  law  or  to  the  opinion  or  direction  of  the  judge, 
a  new  trial  is  granted  usually  without  costs  (/);  but  if  be- 
cause the  verdict  was  contrary  to  evidence,  or  because  of  ex- 
cessive damages,  the  new  trial  is  usually  granted  upon  pay- 
ment of  costs  (m).  Where  during  the  trial  of  a  cause  one 
of  the  jury  absconded,  and  the  others  were  accordingly  dis- 
charged, and  a  second  trial  was  afterwards  had,  when  a  ver- 
dict was  found  for  the  plaintiff,  it  was  held  that  the  plaintifl 
was  entitled  to  costs  of  the  first  trial  (w).  But  if  a  judge  oJ 
his  own  authority  discharges  a  jury  from  giving  a  verdict  on 
the  ground  of  their  not  being  able  to  agree,  the  party  ulti 
mately  successful  will  not  be  entitled  to  the  costs  of  the  firsi 
attempt  at  trial  (o). 

If  a  party  have  obtained  a  verdict  by  trick,  the  court  wil 
grant  a  new  trial  without  costs,  or,  perhaps,  in  very  grosi 
cases,  will  oblige  him  to  pay  the  costs  (/>).  Where  a  nem 
trial  was  granted  because  the  plaintiff  had  a  material  witnea 
for  the  defendant  concealed  in  his  house,  and  prevented  hiri 
from  being  served  with  a  subpoena^  it  was  granted  withou' 
costs  {q).  If  granted  on  the  ground  of  surprise  not  fraudulent 
it  seems  it  will  be  on  payment  of  costs  (r). 

If  a  new  trial  be  granted  upon  a  ground  not  opened  at  thr 
first  trial,  it  will  be  upon  payment  of  costs  {s). 

By  R.  H.,  2  W.  4,  r.  64,  "  if  a  new  trial  be  grante< 
without  any  mention  of  costs  in  the  rule,  the  costs  of  the  firs 
trial  shall  not  be  allowed  to  the  successful  party,  though  hi 
succeed  on  the  second"  {t).  Consequently,  if  the  rule  for  \ 
new  trial  says  nothing  about  the  costs  of  the  first  trial,  tlM| 


(h)  Corone  v.  Garment,  1  Hodges,  74: 
Day  V.  Day,  1  M.  &  Wels.  39 ;  4  Dowl. 
740;   1  Gale,  403;  1  T.  &  G.  314,  S.  C. 

(t)  Buscall  V.  Hogg,  3  Wils.  146:  Vale  v. 
Bayle,  Cowp.  297:  Harris  v.  Butterley,  2 
Id.  485:  Jackson  v.  Duchaire,  3T.  R.  553: 
Goodright  v.  Saul,  4  Id.  359;   Hullock,  388. 

(A:)  Hale  v.  Cove,  1  Str.  642. 

{I)  Hullock,  387:  Furneauxv.Hutchins, 
Cowp.  808:  Pochin  v.  Pawley,  1  W.  Bl. 
670:  Jackson  v.  Duchaire,  3  T.  R.  551: 
Fan-ant  v.  Olmius,  3  B.  &  Aid.  692. 

(m)  Anon,,  12  Mod.  370:  Macrow  v. 
Hull,  1  Burr.  12:  Bright  v.  Eynon,  Id. 
393:  Burton  V,  Thompson,  2  Id.  665 :  Doe 
V.  Pike,  1  Nev.  &  M.  385. 

(n)  Harrison  v.  Bennett,  1  C.  &  M.  203. 

(o)  Seely  v.  Poivis,  3  Dowl.  372. 


(KiO 


{p)  Anderson  v.  George,  1  Burr.  352;  IB 
Hullock,  391. 

(q)  Bull.  N.  P.  328:  but  see  TurqumE' 
V.  Dawson,  1  C,  M.  &  R.  709,  where  ^ 
court  refused  a  new  trial,  applied  for  9, 
the  plaintiff,  on  a  similar  ground  (ank 
1093). 

(>•)  See  Greatwood  v.  Sims,  2  Chit.  2flPl 

(s)  Sutton  V.  Mitchell,  1  T.  R.  20. 

(V)  See  the  former  practice  by  which  i 
C.  P.  &  Exch.,  but  not  in  Q.  B.,  a  pai^ 
who  succeeded  in  both  trials  was  entiti||i 
to  the  costs  of  the  first,  though  not  latf 
tioned  in  the  rule.  (Tidd,  9th  ed.  9g 
Truslove  v.  Bartori,  10  Moore,  96:  Lo^ 
V.  Thomas,  3  Y.  &  J.  525;  1  C.  &  A 

^'  ^'^  ^f  Its 


Ik. 
hi 
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fell  to  the  ground  as  a  matter  of  course  {u).  Where,  after  a  chap.  xxvn. 
verdict  for  the  plaintiff,  a  new  trial  was  obtained,  and  the  rule 
was  silent  as  to  costs,  and  after  the  plaintiff  had  applied  for  a 
special  jury  the  defendant  withdrew  his  plea  and  suffered 
judgment  by  default,  and  damages  were  assessed  thereon ;  the 
court  held  that  the  plaintiff  was  not  entitled  to  the  costs  of 
the  first  trial  {x).  And  where  the  first  trial  is  abortive,  and 
neither  party  is  liable  to  the  costs  of  it  in  the  first  instance, 
both  parties  are  in  the  same  situation  as  to  costs  as  if  no 
trial  had  taken  place,  and  the  plaintiff  will  not  make  him- 
self liable  to  the  costs  of  it  by  discontinuing,  nor  will  the 
defendant  by  withdrawing  his  defence,  and  suffering  judgment 
by  default  (^).  So,  where  the  cause  was  referred  at  Nisi 
Prius,  and  the  award  was  afterwards  set  aside,  and  a  second 
trial  had,  the  successful  party  was  held  not  to  be  entitled 
to  the  costs  of  the  first  trial  {z).  But  the  rule  applies  only 
to  the  costs  of  those  issues  on  which  a  new  trial  is  granted. 
Where,  therefore,  on  the  trial  of  a  right  of  way  in  one  count 
claimed  as  a  public,  and  in  another  as  a  private  way,  a  gen- 
eral verdict  was  found  for  the  defendants,  and  the  court  after- 
wards directed  a  new  trial,  expressly  by  the  rule  confining 
it  to  the  right  claimed  in  the  second  count,  but  in  the  rule 
no  mention  was  made  of  costs,  nor  any  reservation  of  defend- 
ant's verdict  on  the  first  count ;  the  court  held  that  the  de- 
fendants were  nevertheless  entitled  to  the  costs  of  the  issues 
found  for  them  on  the  first  trial,  and  not  in  contest  on  the 
second,  they  having  succeeded  on  such  second  trial  {a).  After 
a  verdict  for  the  plaintiff,  a  new  trial  was  obtained  by  de- 
fendant, and  the  rule  was  silent  as  to  costs,  and  the  plaintiff 
afterwards  discontinued  ;  the  court  held  the  defendant  was 
aot  entitled  to  the  costs  of  the  trial  (J). 

Where  the  costs  are  ordered  to  abide  the  event  of  the  second  Where  the 
;rial,  if  the  same  party  succeed  on  both  trials,  he  shall  have  ordered'^to 
;he  costs  of  the  first  as  well  as  the  second  (c);  but  otherwise  abide  the 
;he  costs  of  the  first  shall  not  be  allowed  (c?).     Where,  how-  ^v^"^- 
jver,  the  second  trial  was  granted  on  the  application  of  the 
'ilaintiff  on  account  of  the  smallness  of  the  damages,  and  the 
'osts  were  to  abide  the  event,  and  the  plaintiff  at  the  second 
rial   obtained   only  the   same   amount   of  damages;  he  was 
leld  entitled  to  the  costs   of  the  second  trial  only  (e).     By 
'the  event  of  the  second  trial"  is  meant  the  ultimate  event 
f  the    cause;    and,    therefore,  if  the   verdict   at   the  second 
rial    be    set    aside,    and    on    the   third    trial   the    ultimate 

in)  Colvin  v.  Newbury,  2  Dowl.  415  :  which  are  to  the  contrary  of  those  in  the 

nd  see  Pewter  v.  Cooper,  3  Id.  662;  2  C,  text,  were  decided  before  the  above  rule 

1.  &  R.  232,  S.  C.  of  H.  T.,  2  W.  4,  and  they  cannot  now 

(.r)  Peacock  v.  Harris,  1  Nev.  &  P.  240;  be  considered  as  law.     (See  the  judgment 

Ad.   &   El.  449,   S.  C. :    see  Elvin   v,  of  Parke,  B.,  in  Jolliffe  v.  Mundij,  4  M.  & 

rummond,  4  Bing.  415.  W.  502;  7  Dowl.  225,  S.  C.) 
(//)  Jolliffe  V.  Mundy,  4  M.  &  W.  502;        (c)  Trelawney  v.  Thomas,  1  H.  Bl.  641 : 

Dowl.  225,  S.  C-  infra,  n.(b).  Hudson  v.  Marjoribanks,   1  Bing.  393;  8 

(2)   Wood  V.  Duncan,  7  Dowl.  344;  5  M.  Moore,  440,  S.  C-  Canham  v.  Fisk,  2  C. 

VV.  87,  S.C.  &  J.  126 ;  Id,  128,  n. :  Sherlock  v.  Earned, 

(a)  Bower  v.  Hill,  2  Scott,  535,  540;  5  8  Bing.  21. 

owl.  183,  S.  C.  .•  sed  vide  Peacock  v.  Har-  (d)  Austen  v.  Gibbs,  8  T.  R.  619  :  Chap- 

■  ,  1  Nev.  &  P.  240;  5  Ad.  &  El.  449,  S.  C.  man  v.  PaHridge,  2  N.  R.  382 :  Bird  v. 

[b)  Gray  v.  Cox,  5  B.  &  C.  458 ;  8  D.  &  Appleton,  1  East,  111:  Howarth  v.  Samuel, 
220,  S.  C.     The  cases  of  Sweeting  v.  1  B.  &  Aid.  566:  Dodd  v.  Neal,  2  C.  &  M. 

<&e,  9  B.  &  C.  369,  n.:  Ctoppte  V.  Dm>-s-    225. 

',  1  C  &  J.  Ill  :  Jackson  v.  Halland,  2        (e)  Hudson   v.  Marjoribanks,   8  Moore, 
<Si  Aid.  317;  1  Chit.   Rep.  19,  S.  C,    440;  1  Bing,  393,  S.C. 


UOa  New  Trial, 

Book  iv.  event  be  the  same  u»  on  the  first  trial,  the  party  will  he 
Pabt  I.  entitled  to  the  costs  of  the  first  trial  (/).  After  a  verdict 
for  a  defendant,  the  court  made  a  rule  absolute  for  a  new 
trial,  and  ordered  that  the  coHtf*  of  tlie  former  trial  should 
abide  the  event  of  Huch  new  trial :  the  record  waH  carried 
down  to  the  Spring  assizes  following,  and  made  a  remanet: 
it  was  tried  a  second  time  at  the  Summer  assizes,  when  a 
verdict  was  again  found  for  the  defendant.  The  court  after- 
vv^ards  ordered  that  the  verdict  should  be  set  aside,  and  a 
new  trial  had  between  the  parties,  upon  payment  of  the 
costs  of  the  last  trial,  and  that  the  costs  of  the  first  trial 
should  abide  the  event  of  such  new  trial ;  upon  the  third 
trial  a  verdict  was  found  for  the  plaintiff;  and  the  court 
held,  that  the  plaintiff  was  entitled  to  the  costs  occasioned 
by  the  cause  having  been  made  a  remanet  at  the  assizes  next 
following  the  term  when  the  first  rule  was  made  absolute 
for  a  new  trial  (  g). 
Double  Costs  In  an  action  upon  a  statute  which  gives  double  costs,  if  a 
of  first  Trial.  ^^^  irial  be  granted  on  a  rule  ordering  the  payment  of 
the  costs  of  a  first  trial  generally,  it  would  mean  the  double 
costs  (A). 
Recovery  When  a  new  trial  is  granted  to  the  defendant  on  payment 

of  first  TrfaL  ®^  costs,  the  plaintiff  should  not  carry  down  the  cause  for 
trial  until  they  are  paid  ;  for  if  he  do  so,  he  will  have  no 
remedy  for  the  costs  of  the  former  trial,  even  though  he 
should  again  obtain  a  verdict  («*).  In  the  Court  of  Queen's 
Bench,  if  a  new  trial  be  granted  on  payment  of  costs,  the 
court  will  not  point  out  in  the  rule  a  particular  day  on 
which  the  costs  must  be  paid  {k). 
Amount  of  Where  a  rule  for  a  new  trial  has  been  obtained  on  payment 
the  Costs,  &e.  ^£  costs,  there  is  a  broad  distinction  between  costs  of  the  trial 
and  costs  in  the  cause  ;  the  costs  of  the  pleadings,  for  instance, 
are  never  allowed.  Costs  of  obtaining  admission  of  documents, 
and  of  giving  notice  to  produce  documents  at  the  first  trial  of 
an  action,  are  costs  in  the  cause ;  but  costs  of  preparing  briefs 
may  be  allowed  as  costs  of  the  trial  when  the  necessity  for 
doing  so  is  shewn  (Z).  Where  there  have  been  two  trials,  and 
the  successful  party  is  entitled  to  the  costs  of  the  second  trial 
only,  the  master,  in  taxing  costs,  may  allow  fees  on  the 
second  trial  with  reference  to  those  given  on  the  first  (y»). 
Costs  of  resisting  an  unsuccessful  application  for  a  new  trial 
are  costs  in  the  cause  (^). 

5.   Venire  de  novo. 

5.  Venire  de  The  Venire  de  novo  is  the  old  common  law  mode  of  proceed- 
ing to  a  second  trial,  and  differs  materially  from  the  granting 
a  new  trial,  inasmuch  as  the  venire  de  novo  is  awarded  for 
some  defect  appearing  upon  the  face  of  the  record,  while  a 
new  trial  is  granted  for  matter  entirely  extrinsic.  A  venire  de 
novo  is  not  awarded  for  every  defect  appearing  upon  the  face 

(/)  Mmle  V.  Goddard,  5  B.  &  Aid.  766.  915. 

{;§•)  Gihbom  v.  Phillips,  8  B.  &  C.  43?:  (k)  Bland  v.  Warren,  6  Dowl,  21. 

see  Robinson  v.  Dat/,  5  B.  &  Ad.  814.  (?)  Lord  v.  Wardle,  6  Dowl.  174. 

(h)  SemUe,  Ijoade)- \.  Thomas,  IC.Si  J.  (m)  Wilkinson  v,  Malin,  2  Dowl.  6.'»s 

54.  see  Lord  v.  Wardle,  6  Dow).  174. 

(t)  Doe  Davie  v.  Haddon,  Tidd,  9th  ed.  (n)  Eyre  v.  Thorp,  6  Dowl.  768. 


novo. 


New  Trial. 
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>f  the  record,  but  for  a  defective  finding  in  the  verdict  only  (o).  chap.  xxvn. 
[f  a  verdict  be  entered  generally  on  all  the  counts  in  a  declara- 
tion, and  entire  damages  given,  and  one  of  the  counts  be  bad, 
:he  court  will  not  arrest  the  judgment,  but  will  award  a  venire 
le  novo{p).  But  a  venire  de  novo  cannot  be  awarded,  where 
general  damages  are  assessed,  upon  a  declaration  containing  a 
nisjoinder  of  counts  (</).  And  it  cannot  be  granted  by  a 
jourt  of  error,  on  a  proceeding  out  of  an  inferior  court (r). 
But  it  may  be  granted  on  error  out  of  a  superior  court,  such 
is  the  Queen's  Bench,  Common  Pleas,  or  Exchequer.  Thus, 
vhere  on  a  bill  of  exceptions  as  to  the  admissibility  of  evi- 
ience,  the  evidence  was  held  inadmissible,  the  court  awarded 
I  venire  de  novo(s).  And  the  same  where  there  was  a  misdi- 
•ection(^).  And  the  same,  where,  on  a  bond  conditioned  for 
he  performance  of  covenants  under  the  8  (Sf  9  JV.  8,  c.  11,  the 
ury  omitted  to  assess  damages  for  the  breach  (w).  Where 
he  verdict  can  be  amendedySi  venire  de  novo  is  never  awarded  (x). 
\.n  application  for  a  venire  de  novo  may  be  made  by  the 
)laintifF  on  a  subsequent  day,  in  the  same  term,  after  a  rule 
"or  arresting  the  judgment  has  been  made  absolute  (^). 
Inhere  a  venire  de  novo  is  awarded,  the  party  succeeding  at 
he  second  trial  is  not  entitled  to  the  costs  of  the  first  (^), 


(o)  Goodtitle  v.  Jones,  7  T.  R.  52 :  Witham 
Lewis,  1  Wils.  55:   see  Rex  v.  Wood- 
ill,  5  Burr.  2661 :  Holt  v.  Scholefield,  6  T. 
691:  Crowder  v.  Rooke,  2  Wils.  144: 
licks  V.  Keats,  6  D.  &  R.  68;  4  B.  &  C. 
>,  S.  C.t  Eichom  v.  Lemaitre,  2  Wils.  367. 
ip)  Ante,  Vol.  I.  324. 
(q)  Corner  v.  Showe,  6  Dowl.  688;  4  M. 
W.  163,  S.  C. 

(r)  Trevor  v.  Wall,  2  Doug.  732,  n. ;  1 
.  R.  151,  S.  C. ;  per  Coltman,  J.,  Strother 
Hutchinson,  4  Bing.  N.  C.  92:  see  Da- 
«  V.  Pierce,  2  T.  R.  125;  2  Doug.  732, 


n. :  Roles  v.  Rosewell,  5  T.  R.  540 :  Hardy 
V.  Bern,  Id.  636. 

(s)  Davies  v.  Pierce,  2  T.  R.  125. 

(t)  Davies  v.  Lowndes,  4  Bing.  N.  C.  478. 

(m)  Hard}/  v.  Bein,  5  T.  R.  636. 

(x)  See  as  to  such  amending,  post,  1130. 

(y)  Corner  v.  Showe,  4  M.  &  W.  163;  6 
Dowl.  688,  S.  C. 

(s)  Edwards  v.  Brown,  1  C.  &  J.  354; 
1  Tyr.  281 ;  1  Dowl.  282,  S.  C:  Lickbar- 
row  V.  Mason,  6  T.  R.  131 :  Bird  v.  Apple- 
ton,  1  East,  111 :  Dadd  v.  Crease,  2  C.  & 
M.  225;  HuUock,  391,  392. 
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CHAPTER  XXVIII. 


JUDGMENT    NON    OBSTANTE   VEREDICTO. 


What  and  in 
what  Ciises 
irranted. 


The  Motion, 
Argument, 
Rule,  &c., 
for. 


WHERE  tlic  defence  put  upon  the  record  is  not  a  Icp^al 
defence  to  the  action  in  j)oint  of  suhstance,  and  tlie  defendant 
obtains  a  verdict,  tlie  court,  U])()n  motion,  will  give  the 
plaintiff  leave  to  sign  judgment  notwithstanding  the  verdict 
provided  the  merits  of  the  case  be  very  clear.  But  where  tlu 
plea  contains  no  confession  of  the  cause  of  action,  the  propei 
course  is  to  award  a  repleader,  and  not  to  give  judginent  oim 
obstante  veredicto(a).  And  after  a  reference  at  Nisi  JPrius,  an( 
award,  the  plaintiff  cannot  move  for  judgment,  non  ohstant 
veredicto,  on  an  issue  directed  to  he  entered  for  the  defendant 
the  power  of  the  arbitrator  being  complete  and  final  (J).  An( 
it  seems  that  the  defendant  cannot  in  any  case  obtain  judg 
ment  non  obstante  veredicto,  however  insufficient  the  plaintiff' 
pleadings  may  be  ;  and  that  his  proper  course  is  to  move  ii 
arrest  of  judgment  (c). 

By  R.  H.,  2  W.  4,  r.  Q^,  "  no  motion  in  arrest  of  judg 
ment,  or  for  judgment  non  obstante  veredicto,  shall  be  allowei 
after  the  expiration  of  four  days  from  the  time  of  trial,  i 
there  are  so  many  days  in  term  ;  nor  in  any  case  after  th 
expiration  of  the  term,  provided  the  jury  process  be  retura 
able  in  the  same  term."     Where  a  cause  is  tried  in  vacatior 
the  motion  must  be  made  within  the  first  four  days  of  th 
ensuing  term  ;  inasmuch  as  the  above  rule  applies  to  cast 
in  vacation  as  well  as  in  term((i).     The  motion  is  for  a  rule  i 
shew  cause  ;   which,  after  argument,  is  made  absolute  or  dit 
charged,  as  in  ordinary  cases.     On  this  motion  the  court  wi. 
look  at  the  record  as  it  stood  at  the  time  of  trial,  and  not  as  j 
stood  at  the  time  of  pleading;  ex.gr.  where  there  were  tw 
counts  for  10/.  each,  and  damages  were  laid  at  20/.,  and  d« 
fendant  pleaded  payment  of  10/.,  and  plaintiff  entered  a  nol 
prosequi  as  to  one  count  before  trial,  and  defendant  obtained 
verdict,  the  court  refused  to  give  judgment  non  obstante  ven 
dicto{e). 
Form  of,  and      The  judgment  is  interlocutory;  after  which  a  writ  of  ii 
Writ  of  In-     qxiiry   must  be  executed,  and  final  judgment  signed,  as  i 
ordinary  cases  (/).     If  the  plaintiff  obtain  judgment  on  a 
the  pleas,  he  may   execute  a  writ  of  inquiry  to   assess  h 
damages  without  leave  of  the  court ;  but  if  the  defendant  b 
succeeded  on  any  of  his  pleas,  he  will  be  entitled  to  retain  \ 
verdict  on  them  ;  and  there  must  be  a  venire  de  novo{g).     - 
the   damages   be   not   material,   as   if  the  action   have  bei 


quiry  on. 


(a)  Plummer  v.  hee,  2  M.  &  W.  495. 

(h)  Steeple  v.  Bonsall,  4  Ad.  &  El.  950. 

ft')  Rand  v.  Vauschan,  1  Bing,  N.  C- 
769,  p«-  TindaJ,  C.  J. 

id)  See  Thomas  v.  Jones,  4  M.  &  W.  28: 
and  the  previous  cases  of  Weston  v. 
Foster;  5  Dowl.  54:  Brook  v.  Finch,  6 
DowL  313. 


(e)  Wright  V.  Aa-es,  1  Nev.  &  P.  761- 
(  f)  See  aemcnt  v.  Lewis,  3  B.  & 
297";  7  Moore,  200,  S.  C.  There  is  no  ( 
casion  for  leave  of  the  court  to  execi 
the  inquiry.  {Shephard  v.  Halls,  2  Do' 
453).  See'the  forms.  Chit.  Forms,  irl^ 
(s)  Pe>-  Parke,  B.,  Shephard  v.  Ha^ 
Dowl.  453. 


■^ 
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brought  to  try  a  right  or  custom,  or  the  like,  the  court  will  chap.xxvi/i. 

set  aside  the  verdict,  and  enter  a  verdict  for  the  plaintiff  with 

nominal  damages  (/i). 

On  judgment  non  obstante  veredicto,  neither  party  is  entitled  Costs  of. 
to  the  costs  of  the  immaterial  issues  (*')* 

(h)  Selby  V.  RoUnson,  2  T.  R.  758;  6    69;  9  Bing.  667;  2  Dowl.  206,  S.  C;  and 
Co.  59  b.  see  Ba  Costa  v.  Clarke,  2  B.  &  P.  376; 

(t)  GoocUntme  v.  Bowman,  3  Moo.  &  Sc.    Kb-k  v.  NowiU,  1  T.  R.  266. 
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In  what 
Cases. 


The  Motion, 
Rule,  &c. 


CHAPTER  XXIX. 


ARREST    OF  JUDGMENT. 


THE  court,  upon  application,  will  arrest  the  judgment  for 
any  matter  intrinsic  appearing  upon  the  face  of  the  record  («), 
amounting  to  a  defect  not  amendable  or  aided  at  common 
law  or  hy  statute,  and  for  which  a  writ  of  error  would  lie. 
If,  however,  some  counts  in  a  declaration  are  bad  and  some 
good,  and  general  damages  be  given,  if  this  cannot  be  amended 
from  the  judge's  notes,  the  court  will  not  arrest  the  judg- 
ment, but  will  award  a  venire  de  novo  (b).  But  a  venire  de 
novo  cannot  be  awarded  where  general  damages  are  assessed 
upon  a  declaration  containing  a  misjoinder  of  counts,  and  in 
such  a  case,  therefore,  the  judgment  will  be  arrested (c).  As 
to  the  defects  which  are  amendable  or  aided  at  common  law 
and  by  statute,  see  the  following  Chapter.  After  judgment 
upon  a  demurrer,  however,  you  cannot  move  in  arrest  of 
judgment  whether  the  demurrer  were  argued  (c?)  or  not(e); 
but  you  may  after  judgment  by  default  (/). 

By   rule  of  all  the    courts   of  H.  T.,  2  W.  4,  r.  1,  s.  65, 
"  no  motion  in  arrest  of  judgment,  or  for  judgment  non  ob- 
stante veredicto^  shall  be  allowed,  after  the  expiration  of  four 
days  from  the  time  of  trial,   if  there  are  so  many   days  in 
term ;  nor  in  any  case  after  the  expiration  of  the  term,  pro-  ' 
vided  the  jury  process  be  returnable  in  the  same  term. "     The 
rule  applies  to  trials  out  of  term,   as  well  as  in  term.     All 
such  motions,  therefore,  in  any  of  the  courts  must  now  be  , 
made  in  the  first  four  days  of  term  which  occur  next  after  i 
the  trial  (jgr).     If  the   cause  was   tried  cmt  of  term,  then  the  i 
motion  must  be  made  within  the  first  four  days  of  the  term 
ensuing    the   trial  {K).     Where   there    were  several  issues  in 
law  and  in  fact,  and  the  issues  in  fact  were   tried  first,  the 
court   held   that  the  defendant   could  not  move  in  arrest  of 
judgment,  until  after  the  demurrers  had  been  determined  {%). 
In  moving  for  a  new  trial,  if  there  be  any  ground  for  arresting 
the  judgment,  the  rule  should  be  obtained  in  the  alternative 
for  a  new  trial,  or  for  an  arrest  of  judgment  (i?:). 


I 


(a)  See  Newhall  v,  Adams,  8  Taunt.  235. 

(6)  Leach  v.  Thomas.  2  M.  &  W.  427: 
Aire;/  v.  Femnsides,  6  Dowl.  654 ;  4  M.  & 
"W.  168,  S.  C;  overruling  Holt  v.  Scholfield, 
6  T.  R.  691,  &c. 

(c)  Cm-ner  v.  Showe,  6  Dowl.  584, 
688;  4  M.  &  W.  163,  S.  C. 

{d)  Edwards  v.  Blunt,  1  Str.  426. 

(e)  Creswel  v.  Packham,  6  Taunt.  650; 

2  Marsh.  326,  S.C. 

(/)  Edwards  v.  Blunt,  1  Str.  425. 
{g)  Thomas  v.  Jones,  4  M.  &  W.  28:  see 
the  doubt,  Brook  v.  Finch,  6  Dowl.  313. 
ih)  Weston  v.  Foster.  2  Ring.  N.  C.  701; 

3  Scott,  164;  5  Dowl.  54,  S.  C,  C.  P. 
According  to  the  case  of  Taylor  v.  White- 
head. (2  Doug.  745),  the  motion  in  the 
Queen's  Bench  might  have  been  made  on 


any  day  before  judgment  was  actually 
signed ;  but  this  decision  was  disapproved 
of  and  questioned  in  the  above  case  of 
Weston  V.  Foster,  and,  it  seems,  is  not 
correct.  In  Lane  v.  Crockett,  (7  Price, 
566;  1  Tyr.  225,  n.),  the  Court  of  Exche- 
quer held  that  the  motion  could  not  be 
made  after  an  unsuccessful  motion  for  a 
new  trial;  and  although  the  contrary  is 
laid  down  in  Manning's  Exch.  Pract.  353, 
that  seems  to  be  a  correct  decision;  so 
that,  on  the  whole,  the  practice  in  all  the 
courts  upon  the  point  seems  to  be  that 
laid  down  in  the  above  text.  (Thomas  v. 
Jones,  4  M.  8z  W.  28). 

(t)  Goodwright  v.  Hodgson,  Andr.  282. 

(k)  See  ante,  1100:  Weston  v.  Forter, 
supra. 


Arrest  of  Judgment. 


nil 


We  have  seen  {ante,    Vol.   I.  381)  that,  hy  the  1    W.  4,  chap.  xxix. 

c.  7,  s.  2,  the  judge  before    whom   the   action   is  tried  may \ — 

certify  before   the  end  of  the  sittings  or  assizes  that  execu-  ficatefo/ 
tion  ought  to  issue  forthwith,  in  which  case  judgment  may  immediate 
be   signed   and    execution   issued  according    to  the  terms  of    ^^^"  '°"' 
the  certificate,  but  that  the  court  may  arrest  such  judgment, 
and  restore  the  party  to  all  (if  any)  he  has  lost  thereby. 

If  judgment  be  arrested,  each  party  pays  his  own  costs  (?).  Costs  on. 
But  where  the  plaintiff  obtained  a  verdict  in  the  Exchequer, 
wherein  judgment  was  arrested,  which  judgment  was  reversed 
by  the  Court  of  Exchequer  Chamber,  it  was  held  that  the 
plaintiff  was  entitled  to  the  costs  of  the  motion  in  arrest  of 
judgment,  and  that  such  costs  must  be  taxed  by  the  officer 
of  the  Exchequer  (m). 


(I)  Cameron  v.  Reynolds,    Cowp.    407; 
Gilb.  C.  P.  272. 


(m)  Adams  v.  Meredetv,  3  Y.  &  J.  419. 
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CHAPTER  XXX, 

AMENDMENT   AND    JEOFAILS, 


Sect.  1 .  Amendment,  S^c,  generally. 

2.  Amendment,  S^c,  of  jyarticular  Proceedings, 


Sect.  1. 
Amendment,  cSfc,  generally. 


When  and  how,  1112. 

What  amendable  at  Common  Law, 

1115. 
What  amendable  by  Statute,  id. 


What  aided  at  Common  LaWy 

1116. 
What  aided  by  the  Statutes  oj 

Jeofails,  id. 
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Book  iv.  

Part  i. 

"When  and  When  and  how.']  AT  any  time  before  judgment,  in  ordinary 

^**^-  cases,  the  proceedings  may  be  amended  by  a  jndge  at  cham- 

bers, upon  summons  calling  upon  the  opposite  attorney  to 
shew  cause  why  the  party  applying  should  not  have  leave 
to  amend;  in  other  cases  the  amendment  may  be  obtained 
by  application  to  the  court  (a).  The  parties  cannot  in  general 
take  upon  them  to  amend  their  own  proceedings,  without  leave 
of  the  court  or  a  judge  (b). 
After  Demur-  After  demurrer,  general  or  special,  and  before  argument, 
it  is  usual  to  give  the  other  party  leave  to  amend  on  pay- 
ment of  costs  (c) ;  and  it  has  been  given  in  many  cases  eve^ 
after  demurrer  argued,  and  even  after  a  cur.  adv,  vult{d\ 
but  before  judgment,  where  the  justice  of  the  case  required 
it  (e).  The  court,  however,  have  refused  this  to  a  plaintiff 
in  a  qui  tarn  action  (/*) ;  in  an  action  against  bail  {g),  and  m 
a  hard  action  [h  )  ;  and  to  a  defendant  after  the  plaintiff  had  loaj, 
a  trial(  i) .  The  party  demurring,  also,  has  been  allowed  to  striki j 
out  a  similiter  which  was  entered  in  the  issue  by  mistake  {fy, 

(a)  See  form  of  the  rule,  Chit.  Forms,  391 :  Potten  v.  Bradley,  2  Moo.  &  P.  78, 8k 

627.  Edmonds  v.    Walter,  2   Chit.  Rep.  292: 

ih)    See  Siggers  v.  Sansom,    2    Dowl.  Mmant  v.  Sign,  2  M.  &  W.  95,  and  nott» 

745  :     Bate    v.    Bolton,    4    Dowl.    677  '•  And  the  court  have  allowed  the  amend" 

W7-ight  \.  Skinner,  5  Dowl.  Q2.  ment,   without  costs,    even  after    argO^ 

(c)  Ante,  665:  Hatton  v.  Walker,  2  Str.  ment.  {Heydon  v.  Thompson,  MS.,  K.B., ' 
846:  Bishop  v.  Stacy,  Id.  954 :  Herbert  v.  9th  Nov.  1833:  and  see  So/omo??*  v.  Lyon, 
Griffiths,  Id.  1181:  Watson  v.  Richardson,  1  East,  .369:  }j0.ft,  1124).  See  form  of  rule, 
1  Wils.  226 :   see  Drummond  v.  Dorant,  4  Chit.  Forms,  627, 
T.  R.  360.  (/)  Rex  v.  Holland,  4  T.  R.  459:  Kvans 

(d)  Rivis  V.  Watson,  5  M.  &  W,  255.  v.  Stevens,  Id,  228 :    Wood  v.  Grimwood, 

(e)  2  Saund,  5th  ed,   402,  and    cases  10  B.  &  C.  689. 
there  cited:    Bishop  v,  Stacy,  2  Str.  954:  (g)  Saxby  v.  Kirkus,  .Say.  117. 
Howell  v.  M'lvers,  4  T,  R.  690 :  Steel  v.  (h)  Noble  v.  King,  1  H.  Bl.  37. 
Sowerby,6  T.  R.  173:  Hunt  v.  Puckmore,  (i)  Jorda7i  v.  Twells,  Hardw.  I7I. 
Barnes,   155:    Mattravers    v.    Fossett,  3  {j)  Stevetts  v,  Hudson,  {Bail  of),  2  L<L  1 
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Wils.  295:    Hamilton  \.   Wilson,  I  East,     Raym.  1137. 
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Also,  under  particular  circumstances,  the  court  have  allowed  Chap.  xxx. 
the  defendant  to  withdraw  his  demurrer  ,and  plead  de  novo,  even  ^"^'^'  ^' 
after  argument  (^).  And  an  amendment  of  a  plea  has  been 
allowed  even  after  judgment  on  demurrer,  though  this  seems 
an  extreme  case(/);  and  it  seems  that  in  such  a  case  an 
amendment  will  not  be  granted  unless  there  be  an  affida- 
vit of  merits  {in).  What  has  been  now  mentioned  holds 
good  also  where  there  are  several  issues  in  law  and  in  fact, 
even  after  argument  of  the  issues  in  law,  but  before  the 
trial  of  the  issues  in  fact;  but  if  the  issue  in  fact  be  tried 
first,  and  contingent  damages  assessed  as  to  the  demurrer, 
the  court,  it  seems,  will  not  in  that  case  allow  either  of  an 
amendment,  or  of  the  demurrer  being  withdrawn  {n).  The 
court  would,  under  circumstances,  refuse  to  allow  a  defend- 
ant to  amend  after  a  second  demurrer  to  the  same  plead- 
ing(o).^ 

The  judge  at  Nisi  Prius,  upon  application,  may  allow  At  Nisi  Piius. 
the  record  of  Nisi  Prius  to  be  amended,  and  may  order 
the  clerk  of  Nisi  Prius  io  amend  it  instanter  (/>),  whether 
the  judge  who  tries  the  cause  be  a  judge  of  the  court  in  which 
the  record  was  made  up  or  not  {see  1  G.  4,  c.  55,  ss.  5,  6; 
Vol.  I.  99) ;  and  this  whether  the  defect  be  in  a  material 
allegation  or  not  {q).  And  by  the  9  G.  4,  c.  15,  (  Vol.  I.  280), 
in  cases  where  a  variance  may  appear  between  written  or 
printed  evidence,  and  the  recital  or  setting  forth  thereof  on 
the  record,  the  court  or  a  judge  sitting  at  Nisi  Prius  may 
order  the  record  to  be  amended  on  payment  of  costs.  Also 
by  the  3  (1^-4  JV.  4,  c.  42,  s.  28,  already  noticed,  {ante,  Vol.  I. 
281),  the  court  or  judge  at  Nisi  Prius,  where  there  is  a 
variance  between  any  matter  given  in  evidence  (not  material 
to  the  merits  of  the  case,  and  by  the  mis-statement  of  which 
the  opposite  party  cannot  have  been  prejudiced)  and  the 
statement  of  it  on  the  record,  may  order  the  record  to  be 
amended,  &c. 

The  courts  have  in  particular  instances  permitted  the  plain-  After  Verdict, 
tiff  to  amend  his  declaration  or  replication,  and  the  defend-  '^'^• 
int  to  amend  his  plea,  in  cases  where  there  has  been  nothing 
to  amend  by,  after  issue  joined,  and  after  the  proceedings 
lave  been  entered  upon  record ;  and  even  after  a  trial  has 
)een  had  thereupon.  In  a  case(r)  after  error  had  been  brought 
n  the  Queen's  Bench,  an  amendment  was  made  in  the  re- 
ord  in  error  {s).  And  in  another  case  {t)  an  amendment 
^fter  verdict  in  an  action  of  trover  was  made,  by  charging 
)ne  of  fifteen  defendants  with  conversion.  Also,  in  another 
ase  {u),  an   amendment  by   the   insertion  of  a   defendant's 

(ft)  Ante,  665:  Ai/res  v.  WUson,  1  Doug.  (q)    Reid   v.   Smart,    Chit.   Col.   Stat. 

85:  Waters  v.  Ogden,  2  Id.  452:  Aide)-  v.  735:  sed  vide  Paine  v.  Busten,  1  .Stark.  74. 

''Mp,  2  Burr.  756:  Cholmeley  v.  Paxton,  3  But,  after  an  order  of  reference,  a  judge 

Jing.  1 ;  2  Moo.  &  P.  127,  S.  C.  .•   sed  vide  has  no  jurisdiction  under  the  1  G.  4,  c. 

«»•  Littledale,  J.,  Hensworth  v.  Fawkes,  1  55,  s.  5,  even  during  the  same  assizes,  to 

fev.  &  M.  330.  make  a  second  order  to  enable  the  defen- 

(l)  Atkinson  v.  Bayntum,  1  Scott,  424;  dant  to  amend  his  case  by  giving  a  parti- 

Bing.  N.  C.  740,  S.  C.  cular  of  set  off'.    {Ashivorth  v.  Heathmte, 

{m)  See  per  Tindal,  C.  J.:    Bramah  v.  6  Bing.  596,  n.;  4  Moo.  &  P.  396,  S.  C.) 

ioberts,  1  Bing.  N.  C.  481.  (r)  Richardson  v.  Mellish,  3  Bing.  334. 

(n)    Robinson    v.    Raley,   1    Burr.  322;  (s)  Richardson   v.    Mellish,  7   B.  &  C. 

laden  v.  Flight,  3  Bing.  N.  C.  35.  819. 

(0)  See  Kinder  v.  Paris,  2  H.  Bl.  561.  (t)  Smith  v.  Fuller,  1  Ld.  Raym.  116. 

(p)  See  Murphy  v.  Marlow,  1  Camp.  57.  {u)  Tite  v.  Bishop  of  Worcester,  Id.  94. 
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iiaine,  was  allowed  after  verdict.  But  where  a  verdict  was 
taken  for  the  plaintiff  hy  consent,  and  all  niatterH  in  difference 
in  tlie  cause  were  referred  to  an  arl)itratoi-,  wlio  ceitified  that 
for  the  justice  of  tlie  case  the  record  ouf,dit  to  l)e  anicincUid, 
hy  allowing  the  j)hiintiff  to  .substitute  u  replication,  putting- 
all  the  circumstances  aveiTed  in  the  plea  in  issue :  the  court 
held,  that  they  had  no  power  to  direct  such  an  amend- 
ment {x). 

After  judgment  and  hefore  error  brought,  a  judge  at  cham- 
bers will  not,  in  general,  entertain  the  application,  but  it 
should  be  made  to  the  court ;  the  rule  is  a  rule  nisi,  which 
is  afterwards  made  absohtte  m^  discharged,  as  in  ordinmy 
cases. 

After  error  brought  upon  a  judgment  of  one  of  the  sui)erior 
courts,  the  application  for  leave  to  amend  must  be  made  to 
that  court,  because  the  record  always  in  fact  remains  there, 
a  transcript  only  being  sent  to  the  court  of  error  (j/) ;  the 
transcript  indeed  must  be  amended,  if  at  all,  by  the  court  of 
error  {z).  After  error  from  an  inferior  court  to  the  Court 
of  Queen's  Bench,  the  application  may  be  made  either  to  the 
Queen's  Bench,  or  in  the  inferior  court  (a). 

After  error  brought,  those  things  are  amendable  which  were 
amendable  before  error  brought,  so  long  as  diminution  may 
be  alleged,  and  a  certiorari  awarded  {b). 

The  court  or  judge,  upon  granting  leave  to  amend,  may 
oblige  the  party  applying  to  submit  to  such  equitable  terms 
as  may  be  necessary  to  prevent  the  opposite  party  from  being 
prejudiced  by  the  amendment  (c).  If  the  amendment  be  made 
at  the  trial,  it  is  with  or  without  costs,  at  the  discretion  of 
the  judge ;  in  other  cases  it  is  allowed  usually  upon  pay- 
ment of  costs,  particularly  if  the  error  or  mistake  have  arisen 
from  the  default  of  the  party,  and  not  from  the  misprision 
of  any  of  the  officers  of  the  court.  But  if  the  amendment 
be  made  after  error  brought,  it  is  usually  upon  payment  of  , 
costs  of  the  proceedings  in  error,  j)rovided  the  plaintiff  pro-  i 
ceed  no  further  in  his  writ  of  error  after  notice  of  the  amend- 
ment (t?).  If  the  party  who  has  obtained  an  order  to  amend 
on  payment  of  costs  amends,  but  does  not  pay  the  costs, 
the  proper  course  of  the  other  party,  is,  either  to  apply  to 
the  court  or  a  judge  to  stay  the  proceedings  until  the 
costs  be  paid,  or,  if  he  wish  to  proceed,  to  apply  to  have  the 
order  of  amendment  rescinded,  and  to  set  aside  the  amended 
proceedings  as  irregular ;  for  the  non-payment  of  the  costs, 
being  merely  in  the  nature  of  a  breach  of  contract,  cannot 
be  punished  as  a  contempt,  by  attachment  (e) ;  nor,  it  seems, 
could  the  payment  be  enforced  by  execution  under  the  1  S^ 
2  V.  c.  110,  s.  18.  The  party  who  obtains  an  order  to 
amend  in  the  usual   form   is  at   liberty   to  act   upon  it,  or 
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{x)  Crais  V.  Metcalfe,  1  Nev.  &  P.  232. 

{;/)  Rutier  v.  Redstone,  2  Str.  837 : 
Tidd,  714  :  and  see  Anon.,  Cro.  Jac.  429: 
Grenviile  v.  Smith,  Id.  628:  post,  1134. 

(s)  See  De  Tastet  v.  Rucker,  3  B.  &  B. 65. 

(a)  Wood  V.  Matthews,  Poph.  102: 1'idd, 
9th  ed.  714. 

(b)  8  Co.  162  a  :  Richards  v.  Broivn,  1 
Doug.  115:  Tidd, 9th ed.  714:  Tidd's  Sup. 
129  ;  and  the  cases  of  Mtllish  v.  Richard- 


son, 7  B.  &  C  819;  11  Moore,  104;  3Bing. 
334,  S.  C. 

(c)  Alder  v.  Chip,  2  Burr.  756  :  and  see 
1  Salk.  47  :  3  Id.  31  r  Havers  v.  Bannis- 
ter, 1  Wils.  7:  Low  V.  Newland,  Id.  76: 
Waters  v.  Bovell,  Id.  223. 

{d)  BeauniQnt  v.  Cosin,  Barnes,  17:  Par- 
sons V.  Gill,  2  Ld.  Raym.  897:  see  Moody 
V.  Stravey,  4  Taunt.  588  ;  Tidd,  715. 

(e)  Turner  v.  Gill,  3  Dowl.  30. 


1 


Amendment i  ^c. J  generally,  1115 

to  abandon  it,  at  his  option ;  and  if  he  choose  the  latter,  he  Chap.  xxx. 
may  proceed  as  if  the  order  had  not  been  made  (/).  ^rct.  \. 

What  Amendable  at  Common  Law.']  It  may  be  necessary  What  amend- 
to  premise  that  amendments  in  all  cases  are  entirely  in  the  ^q^  Law^*^* 
discretion  of  the  court,  and  are  allowed  only  in  furtherance 
of  justice  (^^).     At  common  law,  the   court  may  amend  in  in  general, 
all  cases  whilst   the   proceedings  are  in  paper,    that  is,  un- 
til judgment    signed,    and  during   the  term   in   which   it  is 
signed ;  for  until  then  the  proceedings  are  considered  as  only 
m  fier%   and   consequently    subject    to    the    control   of  the 
court  (/i).      And   there   is    no   difference   in  this  respect   be- in  penal  Ac- 
tween  penal  and  other  actions (^);    and   the   court   will    ac- *'^°"^- 
cordingly  permit   the  plaintiff  in  a    penal  action  to  amend, 
even  after  the  time  limited  for  bringing  another  action,  pro- 
vided there  have  been  no   unnecessary  delay  upon  his  part, 
and  that  the  amendment  required  do  not  introduce  any  new 
cause   of  action  {k).      They    have   in    such    actions    allowed 
amendments  in  names  (Z),   in   statement  of  time  (w),  and  of 
the  amount  lent  (w),  in  actions  for  usury;  in   the  venire  {o\ 
in  defective  averments  (/>);    in  the   record  after   verdict  ( 5'), 
and  in  the  verdict  itself  (r).     But  the  court  have  refused  to 
allow  an  amendriient  in  a  penal  action  after  much  delay  (5). 
Also  they  refused  it   in  a  case  where  the  action  was  merely 
within  the  letter  and  not  within  the  spirit  of  the  penal  act  {t). 
After  judgment   is  signed,  or  after   the  term  in  which  it  is 
signed,  the  pleadings,  &c.,  cannot  be  amended  at  common  law, 
but  by  virtue  of  the  Statutes  of  Amendments  only  {u). 

What  Amendable  by  Statute.']  No  process  shall  be  annulled  What  amend- 
or  discontinued  for  the  misprision  of  the  clerks  in  writing  \^^^  ^   ^^' 
one   syllable  or  letter  [or  word  {x)]  too  much  or  too  little ; 
but  as  soon  as  the  mistake  is  perceived,  it  shall  be  amended 
in  due   form  {y).     And  the  justices  before  whom  the  record  Misprision  of 
s  made,  or  shall  be  depending  by  way  of  error  or  otherwise,  Klerks. 
may  amend  the  same,  as  well  after  as  before  judgment,  in 
the  same   manner  as  they  might   have   done   by   the  above 
itatute  before  judgment  {3).     Neither  of  these  statutes,  how- 
ver  extends  to   process  of  outlawry  (a).     So  the  court  may 
,mend   whatever  to  them   seemeth  to  be   the  misprision   of 
ihe   clerks  in  any  record,   process,  word,   plea,   warrant   of 
ttorney,  writ,  panel,  or  return,  which  may  for  the  time   be 

(/)  Black  V.  Songster,  1  C,  M.  &  R.       (n)  Mace  v.  Lovett,  4  Burr.  2833. 
121:  see  Pugh  v.  Kerr,  5  M.  &  W.  164.  (o)  Dover  v.  Mestaer,  4  East,  435. 

I  (g)  See   Rex   v.  Mayor,  <^c.,  of  Gram-        [p)  Jones  v.  Edwards,  3  M.  &  W.  218. 
\ound,  7  T.  R.  699.  (q)  Wright  v.  Horton,  6  M.  &  Sel.  50. 

{h)  Alder  v.  Chip.  2  Burr.  756:  Cope  v.  (r)  Manners  v,  Postan,S  B.  &P.  343. 
larshall.  Say.  285;  3  Bl.  Com.  407;  Tidd,  (s)  Wood  v.  Grimwood,  10  B.  &  C.  689. 
97:  Morris  v.  Evans,  1  Dowl.  657.  (t)  Matthews  v.  Swift,  1  Bing.  N.   C. 

(t)  Richards    v.   Brown,    1   Doug.  114:  735;  1  Scott,  705;  3  Dowl.  636,  S.C.     It 

tones  V.  Edwards,  3  M.  &  W.  218.  was  an  action  against  an    attorney  for 

(A;)  Cross  V.  Kaye,  6T.  R.  543:    Mad-  practising  without  being  duly  enrolled. 
'  V.  Hammett,  7  Id.  55:   Wood  v.  Grim-        (u)  Co.  Lit.  260:    see  Rex  v.  Bishop  of 

i,  10  B.  &  C.  689;  Tidd,  yth  ed.  711:  Llandaff,  1  Str.  1011. 
St,  1120,  1121.  (x)  8  Co.  157  a. 

(/)  Solomons   v.  Jenkins,    2   Chit.  23:        (y)  14  Ed.  3,  c.  6,  s.  1. 
festaer  v.  Herts,  3  M.  &  Sel.  450.  (s)  9  H.  5,  c.  4,  s.  1,  made  perpetual 

(m)  Maddock    v.  Hammett,  ubi  supra:  by4H.6,  c.  3. 
Imdfield  v.  Milner,  2  Burr.  1098.  (a)  4  H.  6,  c.  3. 
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l)cf()re  tlioin,  so  tlmt  no  ju<]gment  shall  be  reversed  by  reason 
of  such  misprision  (/»).  So,  they  may  amend,  for  the  mis- 
prision of  the  clerks  and  also  of  other  officers,  such  as  she- 
riffs, coroners,  &c.,  defects  in  any  record,  j)roee8s,  or  return 
before  them  by  way  of  error  or  otherwise,  in  writing  a  letter 
or  syllable  too  much  or  too  little  (c).  It  should  also  bo 
observed  that  the  word  "  clerk  "  imj)orts  some  officer  of  the 
court  coming?  within  that  description  ;  and  therefore  the  court 
refused  to  allow  a  plaintiff  in  replevin,  who  had  pleaded 
two  bad  i)leas,  and  after  judgment  in  his  favour  in  this 
court,  and  error  brought,  to  withdraw  the  same  and  plead  de 
novo(d).  In  all  these  cases  there  must  be  something  to 
amend  by. 

What  aided  at  Common  Law.']  When  there  is  any  defect, 
imperfection,  or  omission  in  any  pleading,  whether  in  sub- 
stance or  in  form,  which  would  have  been  a  fatal  objection 
upon  demurrer ;  yet  if  the  issue  joined  be  such  as  necesarily 
required,  on  the  trial,  proof  of  the  facts  so  defectively  or  im- 
perfectly stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  judge  would  direct  the  jury  to 
give  the  verdict,  or  the  jury  would  have  given  it ;  such  de- 
fect, imperfection,  or  omission  is  cured  by  verdict  at  com- 
mon law,  or,  in  the  phrase  often  used  upon  the  occasion, 
such  defect  is  not  a  jeofail  after  verdict  {e). 

Mistakes  and  defects  in  proceedings  are  also  often  aided 
by  the  acts  of  the  opposite  party.  Thus,  where  a  declaration 
is  defective  in  point  of  form,  the  defect  is  frequently  cured 
by  the  defendant  in  his  plea  admitting  that  which  was  omit- 
ted or  defectively  stated  in  the  declaration ;  for  by  admitting 
it,  he  waives  all  objection  to  the  omission  or  defective  state- 
ment. This  subject  shall  be  noticed  in  detail  in  the  next 
section. 


fta 


In  Penal  Pro- 
ceedings. 


What  aided  hy  the  Statutes  of  Jeofails.']  After  verdict,  the  , 
want  of  a  warrant  of  attorney,  the  want  of  an  original  writ|i  bii 
or  bill(/),  or  any  defects  in  form  therein,  mistakes  and 
omissions  in  pleadings,  misjoining  of  issue,  miscontinuance, 
discontinuance,  misaw^arding  of  jury  process,  and  the  omis- 
sion of  a  capiatur  or  misericordia  in  a  judgment,  are  aided 
by  the  several  statutes  82  H.  8,  c.  30;  18  El.  c.  14;  24  J.  1, 
c.'lS;  and  16  cV  17  C.  2,  c.  8  (^r)  ;  and  the  same  defects  are 
now  aided  after  judgment  by  confession,  nil  dicit,  or  no7i  sum 
infonnatttSy  by  stat.  4  S^  5  A.  c.  16,  s.  2,  "so  as  there  be  [an 
original  writ  or  bill  (A)  and]  warrants  of  attorney  duly  filed. " 
Also,  all  defects  in  writs,  original(A)  or  judicial,  or  bills  (A) 
are  aided  after  verdict  by  stat.  5  G.  1,  c.  13.  These  several 
statutes  shall  be  more  particularly  noticed  in  the  next  Section. 

Of  these,  the  statute  32  H.  8,  c.  30,  extends  to  penal  ac- 


(/)  The  original  writ  or  bill  is  now 
R.  783:    Morse  v.  James,   Willes,    abolished  by  the  2  W.  4,  c.  39,  except  in 

ejectment  which  is  founded  on  original 
writ  or  bill,  and  in  actions  removed  from 
inferior  courts. 

ig)  See  Bull  N.  P.  322,  323. 

(;»)  See  note  (/),  supra. 


(b)  8  H.  6,  c.  12:  see  Green  v.  Rennett, 

J      rp        - 

125. 

(c)  8  H.  6,  c.  15. 

(d)  Green  v.  Miller,  2  B.  &  Ad.  784. 

(e)  1   Saund.   228,   5th  ed.,  and  cases 
there;  and  1  Chit.  PI.  6th  ed.  673  to  682. 
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tions(^);    but  there   is  a  proviso  in   the    others   that    they  ^^^^^^^^2^' 

shall   not   extend  to  criminal   proceedings,    nor  to  any  writ, 

hill,  action,  or  information  upon  any  popular  or  penal  sta- 
tutes, other  than  such  as  concern  the  customs  and  subsidies 
of  tonnage  and  poundage  (k). 

Although  in  some  of  these  statutes  the  court  is  directed  to  Actual 
amend  the  defect,  yet  an  actual  amendment  is  never  made,  but  unnecessa^ry 
the  benefit  of  the  statutes  is  attained  by  the  court's  overlooking  under  the 
the  exception  (^).     And  for  this  reason,  if  error  be  brought  jg^^^j^*  ° 
for  any  defect  aided  by  these  statutes,  no  costs  are  given  to 
the  plaintiff  in  error,  even  although  the  amendment  be  made  ; 
for  the  court  might  have  given  judgment  on  the  writ  of  error 
without  making  the  amendment,  in  the  same  manner  as  if  the 
amendment  had  been  actually  m.Side{m), 


Sect.  2. 
Amendment,  S^c,  of  particular  Proceedings, 


Entry  of  Warrant  of  Attorney, 

1117. 
Original  Writ  or  Billy  1118. 

roc  ess,  id. 
i.ppearance,  1119. 
3ail-pi€C€,  1120. 
declaration,  id. 

articular s  of  Demand,  ^c,  1123. 
Hea    and   subsequent  Pleadings, 

id. 
iotice  of  disputing  Bankruptcy, 

Patent,  S(C.,  1126. 
demurrer,  id. 


Writ  of  Inquiry,  1126. 
Writ  oj  Trial,  id. 
Issue,  1127. 
Jury  Process,  1128. 
NisiPrius  Record,  1129. 
Verdict,  1130. 
Judgment,  1132. 
Scire  Facias,  1133. 
Writ  of  Error,  8fc.,  1134. 
Execution,  1135. 
Sheriff^ s  Return,  1136. 
Rules,  Orders,  Sfc,  id. 
Affidavits,  id. 


Entry  of  Warrant  of  Attorney.']  The  want  of  a  warrant  of  ^*^^yo^ 
;torney  was  aided  after  vei-dict  by  18  EL  c.l4,  (and  see  32  H,  Attorney. 
c.  30),  although  not  perhaps  after  judgment  by  default  («). 
Iso,  any  mistake  or  defect  which  could  be  attributed  to  the 
isprision  of  the  clerks  might  be  amended,  even  after  error 
•ought,  by  8  H.  6,  c.  12.     Thus  the  court  allowed  of  amend- 
,ent  in  the  surname  of  the  attorney,  and  in  the  addition,  in 
der  to  make  the  warrant  correspond  with  the  declaration  (b). 
d  now,  by  rule  of  all  the  courts  of  H.  T.,  4  W.  4,  r.  4,  "no 
try  shall  be  made  on  record  of  any  warrants  of  attorney  to 
e  or  defend."     And  by  rule  of  H,  T,,  1  Vict.,  of  the  Court  of 
mmon  Pleas,  it  is  ordered  "  that  from  and  after  the  last  day 
this  present  Hilary  term,  it  shall  not  be  necessary  to  file 
xrants  of  attorney  to  prosecute  and  defend  previous  to  or  at 


|i)  Wynne  v.  Middleton,  2  Str.  1227  ;  1 
lis.  125,  S.  C:  Richards  v.  Browti,  1 
lug.  115. 

'0  See  16  &  17  C.  2,  c.  8  :  Rex  v. 
2ien,  1  Str.  62:  Atcheson  v.  Everitt, 
<  vp.  382 :  Merrick  v.  Hundred  of  Ossul- 


ston,  Hardw,  409. 
{I)  3  Bl.  Com.  407. 
(m)  Conden  v.  Coulter,  Hardw.  314. 

(a)  See  4  &  5  A.  c.  16:   see  Bradham  v. 
Taylw,  1  Wils.  85. 

(b)  Richards  v.  Brown,  1  Doug.  114. 
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Process. 
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the  time  of  si^^iiin^  interlocutory  or  final  judgment,  or  at  any 
stage  of  the  cause." 

if  a  j)laintift"  under  age  a})pear  hy  attorney,  in  personal  ac- 
tions or  ejectment,  it  is  aided  after  vei'dict  hy  21  J.  1,  c.  L3, 
and  after  judgment  hy  confession,  vdl  (licit,  or  non  sum  infor- 
matus,  hy  4  S;  /)  y/.  c.  IG,  s.  2. 

Original  Writ  or  Bill.']  When  the  ])roceedings  hy  original 
writ  were  in  existence (c),  if  the  original  writ  were  defective 
through  any  misprision  of  the  clerks,  it  might  have  heen 
amended.  (8  //.  (>,  c.  12)  {d).  Also,  when  the  proceedings  hy 
bill  were  in  existence  (e),  a  hill  upon  the  file  might  have  heen 
amended  at  any  time(y").  Also,  defects  and  variances  in  or 
the  want  of  an  original,  or  a  bill,  were  aided  hy  stat.  1^6^ 
17  C.  2,  c.  8  ;  4  <^-  5  A.  c.  16,  s.  2  ;  21  J.  1,  c.  13 ;  4  c!^  5  A. 
c.  10,  S.2;  5G.1,  c.  13  ;  18  EL  c.  14  ;  4A.c.  16,  s.  2  {g). 

As  to  defects  in  plaints  levied  in  inferior  courts,  see  Feathers 
V.  Bryan,  1  Wils.  180. 

Proccssr\  Before  the  alteration  of  process  for  commencing 
actions  hy  the  2  W.  4,  c.  89,  process  was  amendable  for  mis- 
prision of  the  clerks,  at  any  time,  by  14  Ed.  S^st.  l,c.  6;9  H. 
5,  s.  1,  c.  4;  8  H.  6,  c.  12  ;  and  8  H.  6,  c.  15;  provided  there 
were  something  to  amend  by  (A).  Thus,  before  2  JV.  4,  c. 
39,  a  capias  ad  respondendum  might  have  been  amended  in  the 
names,  (though  not  in  the  number)  of  the  parties  (i),  in  the 
teste(k),  in  the  return(/),  in  the  time  of  recording  it(m)  and 
the  like.  So,  the  court  would  have  amended  a  non-bailable 
bill  of  Middlesex,  or  latitat (n).  But  if  a  writ  were  void,  for 
instance,  if  returnable  on  a  dies  nonjuridicus,  as  in  such  a  case 
it  was  altogether  void,  it  could  not  be  amended (o).  The 
court  might  then  permit  an  amendment,  even  after  a  rule  nisi 
obtained  to  quash  the  writ(p).  Now,  however,  as  we  have 
seen,  (ante,  Vol.  I.  522,  120),  since  2  JV.  4,  c.  39,  the  courts, 
have  come  to  a  determination  not  to  allow  any  amendment  in 
the  mesne  j^rocess  itself,  or  in  any  indorsement  thereon  pre-i 
scribed  by  statute,  (and  not  merely  by  rule  of  court),  unless 
in  cases  where  the  Statute  of  Limitations  would  be  a  bar  (5^) ; 
and  indeed  in  the  case  of  Roberts  v.  Bate{r)  the  Court  of 
Queen's  Bench  denied  their  power  to  amend  by  adding  a  de- 

I 

('•)  See  now  the  2  W.  4,  c.  39. 

(d)  See  Green  v.  Miller,  2  B,  &  Ad. 
781;  8  Co.  159  :  King  v.  The  Bishop  of 
Carlisle,  Barnes,  9:  Browne  v.  Hammond, 
Id.  ]():  Greenwood  v.  Richardson,  Id.  16: 
Losgin  Demandant,  Rawlins  Tenant, 
Pullen  Vouchee,  Id.  22:  Smith  v.  Wilmer, 
3  Atk,  599. 

(e)  See  now  the  2  W.  4,  c.  39. 
(/)  See  R.  M.,  10  G.  2,  r.  2,  b. 
(g)  See  1  Saund.  318;  2  Saund.  101,  r.: 

Dickinson  v.  Plaisted,  7  T.  R.  474 :  Boys 
V.  Edmeads,  2  Chit.  Rep.  22  :  Ruston  v. 
Owston,  2  Bing.  469;  10  Moore,  194, 
S.  C. ;  Lapiere  v.  Germain,  2  Ld.  Haym. 
«59;  2  Salk.  235;  1  Salk.  50,  S.  C. 

{h)  See  Green  v.  Rennett,  1  T.  R,  782. 

(t)  Carr  v.  Shaw,  7  T.  R.  299:  Ruther- 
ford V.  Mein,  2  Smith,  392. 

(k)  Bourchier  v.  Wittle,  1  H.  Bl.  291 : 
Davis  V.  Owen,  1  B.  &  P.  342. 

(7)  Walker  v.  Hawkey,  5  Taunt.  853: 
Adams  v.  Luck,  6  Moore,  113 ;  3  B.  &  B. 


25  5^  Q  ' 

(m)  Green  v.  Rennett,  1  T.  R.  782. 

(n)  Cox  V.  Munday,  1  W.  BL  462: 
Reubal  v.  Preston,  5  East,  291 :  Green  v, 
Rennett,  1  T.  R.  782.  An  amendment  in 
bailable  process  would  not  have  been  al- 
lowed without  discharging  the  bail.  (In-: 
man  v.  Huish,  2  N.  R.  133  :  Marsh  V." 
Blachfm-d,  1  Chit.  Rep.  323:  Bradshaw  v. 
Davis,  Id.  374:  ante,  Vol.  I.  176:  Hutch- 
inson V,  Hyde,  Oct.  10.  1828  ;  Chit.  Sum. 
Pract.  29).  . 

(o)  Kenworthy  v.  Peppiat,  4  B.  &  Aid. 
288. 

(p)  Walker  v.  Hawkey,  5  Taunt.  8.')3: 
Adams  v.  Luck,  6  Moore,  113  ;  3  B.  &  B. 
25,  S.  C. 

(q)  Lakin  v.  Watson,  2  Dowl.  633: 
Hodgkinson  v.  Hodgkinson,  3  Nev.  &  M. 
564:  Colston  v.  Berens,  3  Dowl.  253; 
Partridge  v.  Welbank,  5  DowL  93. 

(r)  6  Ad.  &  El,  778. 
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fendant,  even  where  the  statute  would  have  been  a  bar  to  a  Chap.  xxx. 
new  action ;  but  Littledale,  J.,  said,  that  the  court  might  allow  ^-^^^^  ^- 
informalities  or  mere  verbal  mistakes  to  be  amended.  The 
court  or  a  judge  will  allow  an  amendment  of  an  indorsement 
of  the  writ,  if  that  indorsement  be  one  required  by  a  rule  of 
court  and  not  by  statute,  upon  the  terms  of  plaintitf's  paying 
the  costs  of  amendment,  and  proceedings  being  stayed  until 
four  days  after  the  amendment  made  (5).  It  has  been  con- 
sidered that  a  judge  at  chambers  cannot  amend  the  indorsement 
of  a  writ  of  summons  by  reducing  the  amount  of  the  claim  in- 
dorsed upon  it,  in  order  to  try  the  cause  before  the  sherift"(?). 
But,  according  to  more  recent  decisions,  the  amendment  will  be 
allowed  where  the  case  is  one  proper  to  be  tried  before  the 
sheriff (^«).  It  would  seem  that  the  capias  prescribed  by 
1  &;  2  F.  c.  110,  s.  8,  cannot  be  amended,  (unless,  perhaps,  in 
case  of  an  error  merely  clerical),  the  act  being  imperative  (y). 

Before  the  alteration  of  the  process  by  the  above  statute,  it  Altering  and 
was  usual  to  alter  the  return  of  writs,  where  they  were  not  \vrf^^'"^ 
executed,  and  get  them  re-sealed  (^)  ;  and  this,  even  when 
writs  were  stamped,  was  allowed,  provided  the  writ  could 
have  been  made  returnable  as  amended,  at  the  time  it  bore 
teste  (y).  And  this  may  perhaps  still  be  done  with  the  new 
process,  before  it  is  served  (0).  But,  according  to  a  late  deci- 
sion, if  a  defective  writ  be  re-sealed,  it  ought  to  be  dated  of  the 
day  of  re-sealing  (a). 

Although  the  court  may,  in  some  cases,  allow  the  writ  to  be  Copy  served 
amended,  they  will  not  allow  an  amendment  of  the  cop?/  of  it  "bie^""^"^" 
after  service  ;  for  the  cop?/  is  the  act  of  the  party,  over  which 
the  court  have  no  control  {h). 

After  verdict,  every  defect  in  a  judicial  writ,  in  substance  or  Aided  by 
in  form,  or  variance  between  it  and  the  declaration,  or  other  ^e'^'^ict. 
proceedings,  is  aided  by  5  G.  ],c.  13.     So,  miscontinuance, 
discontinuance,  or  misconveyance  of  process,   is  aided   after 
verdict  by  32  H.  8,  c.  30 ;    and  even   in  penal  actions,  after 
judgment  by  confession  or  default,  hj  4:  &^  6  A.  c.  16,  s.  2(c). 

As  to  what  will  be  a  waiver  of  a  defect  in  process,  see  ante^  waiver  of 
1082.  defect. 

It  may,  perhaps,  be  necessary  to  add,  that  defects  in  mesne  Defect,  no 
)rocess  can  never  be  the  subject  of  a  writ  of  error,  Error'^  ^^^ 

Appearance.']  Where  the  plaintiff's  attorney   by  mistake  Appearance, 
entered  an  appearance  for  the  defendant  by  a  wrong  name,  the 
30urt,  upon  application,  ordered  the  officer  to  amend  the  ap- 

)earance,  the  defendant  being  correctly  named  in  the  writ(c?). 

^here,  however,  the  defendant  entered  an  appearance  by  a 

(s)  Shirlerj  v.  Jacobs,  1   Scott,  67;    3  (2)  ^wfe.  Vol.  I.  p.  119. 

)owl.  153,  S.  C.  .•    Cooper  v.  Waller,  Id.  (a)  Knight  v.  Warren,  7  DowL  663. 

|67.  (b)  By  field    v.  Street,   10  Bing.    27;    3 

(t)    Trotter  V.   Bass,   3   Dowl.  407;    1  Moo.   &   Scott,  406,    S.    C;    Nicholl   v. 

lodges,  23;  1  Scott,  403,  S.  C.  Bayn,   10  Bing.  339;    3  Moo.  &   Scott, 

(M)  Edge  V.  Shaw,  4  Dowi.  189;  2  C,  M.  812  ;  2  Dowl.  761,   S.  C. -•    sed  vide  Hodg- 

:  R.  415,  S.  C;  Frodsham  v.  Round,  4  kinson  v.  Hodgkinson,  3  Nev.  &  M.  504, 

powl.  509.  per  Taunton,  J. 

(v)  See  Roberts  v.  Bate,  6  Ad.  &  El.  (c)  Humble  v.  Bland,  6  T.  R.  255. 

78.  (d)  Wheston   v.   Packman,  3  Wils.  49: 

(x)  Israel   V.   Middleton,   1   Chit.  Rep.  see    Goodwright    v.   Wright,  1    Str.    33: 

I2I,  398.  Stratton   v.  Burgis,    Id.    114  :    Power  v 

1  (1/)  Burden  v.  Hammond,  2  D.   &   R.  Jones,  Id.  445. 
11;  1  B.&C.  Ill,  S.C. 
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wrong  name,  and,  instead  of  applyin^^  to  liuve  it  amended,  en- 
tered a  new  iipneurunce,  and  afterwards  signed  judgment  for 
want  of  a  <lecIaration,  the  court  set  aside  liis  proceedings  as 
irregular((^).  It  may  l»e  here  observed,  that  the  aj)))earance 
must  strictly  folh»w  the  forms  given  by  the  2  fV.4,c.'.V.i,  in  tbe 
scheduk',  or  it  will  be  a  nullity  (/).  As  to  when  a  defect  in 
the  appearance  is  waived,  see  ante,  1047. 


Bail-piece. 


in  a 


Bail-piece.']  The  court  have  refused  to  amend  tlie  bail-piece 
mailable  action,   unless  with  the  consent  of  the  ])ail(<7)  ; 


Recognisance 
of  Bail. 


and  the  Court  of  Common  Pleas  have  refused  it,  u])on  the  ap- 
plication of  the  bail  to  the  sheriff,  after  an  action  against  them 
upon  the  hn'il-hond  and  comperuit  ad  diem -pleadad^h).  That 
court  have  also  refused  to  allow  an  amendment  of  the  sum  in 
a  bail-piece  in  error,  even  with  the  consent  of  the  bail,  the 
effect  of  the  amendment  being  merely  that,  if  allowed,  the 
writ  of  error  would  be  a  supersedeas  of  execution  (i). 

The  Court  of  Common  Pleas  have  also  ordered  the  recog- 
nisance of  bail  to  be  amended,  where  the  application  was  made 
on  the  part  of  the  bail(^)  ;  but  they  refused  to  do  so  where 
the  bail  had  not  assented  to  it  {I). 

Declaration.  Declaration.~\  The  declaration  may  be  amended,  at  common 
law,  in  the  title(m),  in  the  venue(w),  in  the  parties'  names(o^, 
and  in  the  body  of  the  declaration,  in  form  (/»),  or  substance (i^). 
What  Amend-  And  this  amendment  will  in  general  be  allowed  even  in  penal 
ment  allowed,  actions (r),  or  in  an  action  against  the  marshal  for  an  escape(5), 
provided  the  amendment  do  not  introduce  any  new  substantive 
cause  of  action,  or  new  charge  against  the  defendant  {t).  But  in 
other  actions  (provided  the  bail  be  not  prejudiced)  the  court 
will  allow  the  plaintiff  to  add  even  a  new  count,  or  to  strike  out 
a  count,  upon  payment  of  costs  (^«),  and  this  even  after  two 
terms,  provided  the  counts  intended  to  be  added  contain  no  new 
causes  of  action  {x).  And  in  a  late  case,  where  in  an  action  by  a 
banking  company  the  names  of  two  public  officers  were  impro- 
perly put  on  the  record  as  plaintiffs,  the  7  G.  4,  c.  45,  s.  9,  re- 
quiring the  suit  to  be  carried  on  in  the  name  of  one  only,  the 
Court  of  Common  Pleas  allowed  the  name  of  one  of  the  plaintiffs 
to  be  struck  out  on  payment  of  costs (^).  And  the  Court  of 
Common  Pleas  have,  under  particular  circumstances,  allowed 


(e)  Bates  v.  Bolton,  4  Dowl.  677- 

(/)   Wmren  v.  Urns,  7  Dowl.  602. 

(g)  1  Barnard,  214. 

(h)  Bingham  v.  Dickie,  5  Taunt.  814: 
but  see  Anderson  v.  Noah,  1  B.  &  P.  31. 

(i)  Reed  V  Cooper,  5  Taunt.  320. 

{k)  Halliday  v.  Fitzpatrick,  4  Taunt.  875. 

(I)  Tabrum  v.  Tenant,  1  B.  &  P.  481: 
Faget  V.  Vanthiennen,  Barnes,  59  :  Venn 
V.  Warner,  3  Taunt.  263:  but  see  Mann 
V.  Calow,  1  Taunt.  221. 

(m)  Coutanche  v.  Le  Rues,  1  East, 
133 :  Symmonds  v.  Parmenter,  1  Wils.  78 : 
Stork  V.  Herbej-t,  Id.  242:  Wilkes  v.  Earl 
of  Halifax,  2  Wils.  256  :  Brazier  \.  Jones, 

6  B.  &  C.  196. 
(n)  Ante,  736. 

(o)  See  Smith  v.  Fuller,  1  Ld.  Raym. 
116:  Plaintiff,  Gardno-  v.  Walker,  3 
Anst.  935  :  but  see  Moody  v.  Aslaft,  3 
Dowl.  486:  Defendant,  Owens  v.  Dubois, 

7  T.  R.  698. 


(p)  Marshall  v.  Riggs,  2  Str.  1162: 
Stroud  V.  Tilly,  Id. 

{q)  Bondjield  v.  Milner,  2  Burr.  1098: 
Havers  v.  Bannister,  1  Wils.  7. 

(r)  Ante,  1115. 

(s)  Barnes  v.  Eyles,  2  Moore,  561;  8 
Taunt.  515,  S.  C. .-  Brazier  v.  Jones,  6  B. 
&  C.  196. 

it)  Cross  V.  Kaye,  6  T.  R.  544 :  Mad- 
dock  V.  Hammet,  7  T.  R.  55:  see  Wood- 
rojfe  V.  Williams,  6  Taunt.  19:  Hmston  v. 
Shilliter,  6  Moore,  490:  Sweeting  v. 
Halse,  4  M.  &  R.  383  :  Morris  v.  Evans, 
1  Dowl.  657. 

(m)  Doe  Beaumont  v.  Armitage,  1  D.  ft 
R.  173;  Tidd,  644:  see  Erecutors  of  the 
Duke  of  Marlborough  v.  Windmore,  2  Str. 
890:  Brown  v.  Crump,  6  Taunt.  3<J0. 

(X)  MS.,  E.  1820. 

(y)  Holmes  v.  Pinney,  6  Dowl.  627; 
misreported  4  Bing.  N.  C.  454:  but  see 
Roberts  v.  Bate,  6  Ad.  &  El.  778. 
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the  plaintiif  to  amend  his  declaration  by  changing  it  from  Chap.  xxx. 
assumpsit  into  debt,  even  after  six  terms  from  the  return  of  the  ^^^'^'  ^' 
writ  i^z)  ;  and  they  have  allowed  an  amendment  at  a  later 
period,  where  the  defendant  was  the  cause  of  the  delay  (a). 
And  in  a  case  where  the  defendant  declared  in  trespass,  instead 
of  case,  for  an  injury  occasioned  by  the  negligent  driving  of  the 
defendant's  servant,  the  Court  of  Queen's  Bench  allowed  the 
plaintiff  to  amend  the  declaration  into  case,  notwithstanding 
the  application  was  not  made  until  after  two  terms  from  the 
return  of  the  writ  (5).  But  these  last-mentioned  cases  were 
very  peculiar,  and  were  commenced  before  the  form  of  process 
prescribed  by  2  W.  4,  c.  89,  in  which  the  form  of  action  is 
stated  in  the  writ,  and  must  be  adhered  to  in  the  declaration, 
and  it  would  seem  that  since  that  act  no  amendment  can  be 
allowed  which  would  make  the  cause  of  action  declared  on 
different  from  that  stated  in  the  writ,  unless  by  consent  (c). 
In  a  recent  case  the  Court  of  Exchequer,  in  an  action  for  false 
imprisonment,  refused  to  allow  a  count  de  bonis  asportatis  to 
be  added  to  the  declaration  after  the  lapse  of  the  two  terms (cZ). 
Also,  where  a  jury  gave  more  damages  than  were  laid  in  the 
declaration,  the  court,  upon  application  of  the  plaintiff,  granted 
a  new  trial,  and  gave  him  leave  to  amend  the  declaration  by 
increasing  the  damages (e).  But  where  a  verdict  was  taken 
for  the  damages  laid  in  the  declaration,  subject  to  an  award, 
the  court  refused  to  allow  the  plaintiff  to  amend  his  declaration 
by  increasing  the  damages,  although  it  appeared  from  the  affi- 
davit that  a  larger  sum  would  probably  be  proved  before  the 
arbitrator  (/).  As  to  the  amendment  of  a  declaration  in  eject- 
ment, see  ante,  786. 

The  court  have  entertained  the  application  for  an  amend-  Time  of  Ap- 
ment  in  these  respects,  even  after  a  plea  in  abatement  for  the  Plication  for. 
mistake  sought  to  be  amended  (^),  or  after  issue  joined  (A),  or 
the  record  taken  down  for  trial  and  withdrawn  (^),  and  even 
after  verdict  under  particular  circumstances  (/{:).  They  have 
allowed  it  also  after  issue  joined  on  nul  tiel  vqqoy^{1)  ;  they 
have  also  set  aside  a  nonsuit,  and  allowed  the  declaration  to 
be  amended  as  to  the  error  for  which  the  plaintiff  was  non- 
suited (»i)  ;  but  they  have  refused  to  amend  the  declaration 
after  a  motion  made  to  arrest  the  judgment  for  the  defect (w). 
If  there  be  any  defect  in  the  declaration  arising  from  the  mis- 
Is)  Billing  V,  Flight,  6  Taunt.  419:  (g)  Garner  v.  Anderson,  IStr.  11:  Mes- 
Billing  V.  Poolet/,  Id.  422:  and  see  Atkin-  taer  v.  Heriz,  3  M.  &  Sel.  450:  Owens  v. 
sow  V.  Bell,  2  M.  &  R.  292,  302;    8  B.  &    Dubois,  7  T.  R.  698. 

C.  277>  S.  C:  but   see  Green  v.  Milton,  4        {h)  Executors  of  the  Duke   of  Marlbo' 
B.&  Ad.  369.  rough  v.  Windmore,  2  Str.  890. 

(a)  Aylwin  v.  Todd,  1  Bing.  N.  C.  170.  (?)  Mace  v.  Lovett,  5  Burr.  2833:  Cross 
The  action  was  on  a  charter-party.  v.  Kaye,  6  T.  R.  543:  Morriss  v.  Evans,  1 

(b)  MS.;    also  another    MS.,    M.    T.    Dowl.  657:  awte,  1112. 

1828:  but  see  G-reen  v.  Mitton,  4  B.  .Si  Ad.        {k)  Wilde)-  v.  Handy,  2  Str.  1151 :  Smith 

369t  V.  Fuller,  1  Ld.  Raym.  116:  see  Marriott 

(c)  See  as  to  the  necessity  of  the  decla-  v.  Lister,  2  Wils.  147:  Vicars  v.  Haydon, 
ration  agreeing  with  the  writ  in  the  cause  2  Cowp.  841. 

of  action,  Vol.  I.  145:  and  see  per  Den-  {I)  Symonds  v.  Parmenter,   1  Wils.  87: 

man,  C.  J.,  in  Green  v.  Mitton,  4  B.  &  Blackmore  v.  Flemyng,  7  T.   R.  447  d : 

Ad.  369.  Doubleday  v. ,  2  Chit.  Rep.  27:  Raa- 

(d)  Conolly    v.  Finch,    Exch.,    H.    T.  tall  v.  Stratton,  1  H.  Bl,  49. 

1838;  2  Jurist,  49.  (m)  Williams  v.  Pratt,  5  B.  &  Aid.  896: 

(e)  Tomlinson  v.  Blacksmith,  7  T.  R.  Halhead  v.  Abrahams,  3  Taunt,  81 :  Dart- 
132:  and  see  2  Chit.  Rep.  27  b:  Dew  v.  nail  v.  Howard,  Chit.  Sum.  Prac.  149: 
Katz,  8  C.  &  P.  315.  Pullen  v.  Seymour.  5  Dowl.  164. 

(/)   Pearse  v.  Cameron,  1    M.  &  Sel.        (n)  Collins  v.  CiW)«,  2  Burr.  899. 
J75. 
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Book  iv.    l)rision  of  the  clerks,   it  iimy  l)e  amended  at  any  time  l)y  leave 
—Z^i:.  of  the  court  (o). 

Costs  of  Ik'fore  j)h'{i,  the  declunition  may  he  amended  without  coHts, 

Amendment  exce])tinf^-  the  costs  of  the  a])])licati()i)  ;  after  ])lea  or  demurrer, 
it  can,  in  "general,  he  amended  only  upon  the  terms  of  ])ayin^ 
costs(y>)  ;  the  court  or  a  judge  have,  however,  the  power  ot 
ordering  the  amendment  without  co,sts((/). 
What  Defects  Having  stated  what  defects  in  a  declaration  are  amendahle, 
Venu'r'  ^^  ^^^  shall  now  see  what  are  aided,  either  at  common  law  or 
under  the  statutes  of  jeofails (r).  A  declaration  is  aided  at 
common  law,  after  verdict,  where  there  is  any  defect,  imj)er- 
fection,  or  omission  in  it,  whether  in  suhstance  or  in  form,  for 
which  the  defendant  might  have  demurred  ;  hut  the  facts  so 
defectively  stated  or  omitted  are  such  as  must  necessarily 
have  heen  proved  at  the  trial,  in  order  to  entitle  the  party  to 
the  verdict  he  has  ohtained(.9).  Thus,  where  (before  stat. 
4:  iS;  b  A.  c.  16,  s.  9,  which  rendered  attornment  unnecessary) 
an  action  was  brought  for  rent  by  the  bargainee  of  a  reversion, 
and  the  declaration  omitted  to  allege  attornment  of  the  tenant, 
and  upon  nil  debet  pleaded  there  was  a  verdict  for  the  plain- 
tiff, the  omission  was  holden  to  be  cured  by  verdict  (^)  ;  but 
it  would  have  been  a  fatal  objection  after  judgment  by  de- 
fault (m).  So,  if  the  grant  of  a  reversion  or  incorporeal  here- 
ditament be  pleaded,  and  it  is  not  alleged  to  have  been  by 
deed,  or  a  feoffment  be  pleaded  without  livery,  yet  if  the 
grant  or  feoffment  be  put  in  issue,  and  found  by  the  jury,  the 
omission  is  cured  by  the  verdict (^')  ;  but  it  would  be  fatal 
after  judgment  by  default.  So  in  an  action  for  a  malicious 
prosecution,  if  the  declaration  do  not  allege  that  the  prosecu- 
tion is  at  an  end,  it  is  fatal  upon  demurrer,  or  after  judg- 
ment by  default  (^),  but  is  cured  by  verdict  (^r).  So,  an  am- 
biguous expression  in  a  declaration  is  cured  by  verdict,  and 
must  afterwards  be  taken  to  have  been  used  in  that  sense 
which  would  sustain  the  verdict («).  But  if  the  plaintiff,  in 
his  declaration,  either  state  a  defective  title,  or  totally  omit  to 
state  any  title  or  cause  of  action  whatever,  a  verdict  will  not 
cure  the  defect  either  at  common  law  or  under  the  statute  of 
jeofails  (J).  Thus,  in  an  action  on  a  bill  of  exchange  against 
the  indorser,  where  a  demand  upon  and  refusal  by  the  ac- 
cej)tor  was  not  alleged  in  the  declaration,  the  omission  was 
holden  not  to  be  cured  by  verdict  (c).  So,  in  an  action  against 
an  heir  upon  the  bond  of  his  ancestor,  if  the  declaration  omit 
to  state  that  the  ancestor  in  his  bond  bound  himself  and  his 

(0)  8  H,  6,  c.    12  :   see  1   Doug.  116:  205:  Morgan  v.  Hughes,  2  T.  R.  225;  sa 

Moody  V.  Stracey,  4  Taunt.  583.  5  Price,  540:  Pipet  v.  Hearn,  5  B.  &  Aid 

ip)  R.  M.,  10  G.  2,  b:  and  see  R.  M.  634. 

1654,  s.  13.  (s)  1  Saund,  228  c, 

(q)  See  Pf^all  v.  Lyon,  9  Bing.  411;  1  (o)  Lord  Huntintctower   v.  Gardiner,  ] 

Dowl.  714,  S.  C.  B.  &  C.  304;  2  D.  &  R.  450,  S.  C;  Sheet 

(r)  See  fully,  1  Chit,  PI.  6th  ed.  673  to  v.  Rickie,  5  M.  &  W.  175. 

682.  (b)  Rushton  v.  Aspinall,  2  Doug.  683 


k 


h 


(s)  Ante,  1116.  658,  628,  n.:  Small  v.  Cole,  2  Burr.  1159 

{t}  Hitchen   v.  Stevens,   2  Show.  233:  Weston  v.  Matson,  3  Id.  1728:  Roe  Wrong 

Rushtony.Aspinall,  2  Doug.  Q83;  2  Sa.und.  ham  v.  Hei-spy,  3  Wils.  275:     Spieres  V 

305  a,  n,  (13).  Parker,  1  T.  R.  141— 146:  Bishop  v.  Ha» 


(u)  Vandeput  v.  Lord,  1  Str.  78.  ward,  4  T.  R.  472:  Brealey  v.  Andrews, ! 

(d)  Lightfoot  V.  Brightman,   Hut.  54:  Nev.  &P,114:  Tollit  v.  Shenston,  5  M.i  Ifeiij 

Spiere'i  v.  Parker,  1  T.  R.  145.  W.  283.                                                          .  ^  M 

(y)  Wateier    v.    Freeman,    Hob.    267:  (c)  Rushton  v.  Aspinall,  2  Doug.  679    '  ^i3T 


Parke)-  v.  Langley,  10  Mod.  209;  1  Doug. 


Amendment,  ^c,  in  particular  Cases.  1123 

heirs,  the  omission  is  not  cured  by  verdict  (c?).     Surplusage,  chap.  xxx. 
however,  does  not  vitiate  after  verdict  (e).  ^^^*^^"  ^' 


The  following  defects  in  a  declaration  are  cured  after  verdict  What  Defects 
by  the  statutes  of  jeofails,  and  after  judgment  by  confession  5ud^gmen?by 
or  default,  by  4:  &;  6  A.  c.  16,  s.  2: — mispleading,  insufficient  Confession  or 
pleading  or  jeofail,  or  other  default  or  negligence  of  the  i^^^^"^*^'  ^^' 
parties,  their  counsellors  or  attornies  (32  H.  8,  c.  80)  ;  lack  of 
averment  of  any  life,  so  as  the  person  be  proved  to  be  alive 
(21  J.  1,  c.  13)  ;  want  of  form  in  any  count,  declaration, 
plaint,  bill,  suit,  or  demand  (18  El.  c.  14)  (/)  ;  want  of  pro- 
fert,  or  the  omission  of  vi  et  armis(g),  or  contra  pacem ; 
mistaking  the  Christian  name  or  surname  of  either  party, 
sums,  day,  month,  or  year,  in  any  bill,  declaration,  or  plead- 
ing, being  right  in  the  writ,  plaint,  roll,  or  record  preceding, 
or  in  the  same  roll  or  record  wherein  the  same  is  committed, 
to  which  the  party  might  have  demurred  and  shewn  the 
same  for  cause  ;  or  the  want  of  prout  patet  per  recordum  ;  or 
the  want  of  a  right  venue,  so  as  the  cause  were  tried  by  a  jury 
of  the  proper  county  where  the  action  is  laid  (and  which  is 
holden  to  aid  the  defect  of  a  mis-trial  of  a  local  action  in  a 
wrong  county  (A)  ;  or  any  other  matters  of  the  like  nature, 
not  being  against  the  right  of  the  matter  in  suit,  nor  whereby 
the  issue  or  trial  is  altered  {%).  But  in  no  case  is  a  declaration 
aided  by  these  statutes,  where  the  plaintiff  either  states  a 
defective  title,  or  totally  omits  to  state  any  title  or  cause  of 
action  in  it.  {Supra). 

The  plaintiff,  after  obtaining  an  order  to  amend  his  declara-  Order  may  be 
tion,  with  leave  to  defendant  to  plead  de  novo,  may  abandon  abandoned, 
that  order  and  proceed  to  trial  without  procuring  it  to  be 
rescinded  (/J:). 

As  to  the  time  for  pleading  after  an  amendment  of  the  de-  Time  for 
jlaration,  see  Vol.  I.  157.  .  Tfte?^'"^ 

Particulars  of  Demand,  &^c.']  If  a  bill  of  particulars  be  in-  Particulars  of 
orrect,  the  party  who  delivered  it  may  have  leave  to  amend  Demand,  &c. 
t(?);  or,  if  not  sufficientl}^  explicit,  the  party  may  take  out  a 
ummons,  and  obtain  order  for  further  particulars (w). 

As  to  notice  of  disputing  bankruptcy,  notice  of  objections  Notices,  &c. 

patent,  &c.,  see  post,  1126. 

Plea  and  subsequent  Pleadings.']  Pleas,   replications,   and  Plea  and  sub- 
ibsequent  pleadings  may  be  amended  at  common  law,  whilst  pj^"^"' 
ley  are  in  paper,  by  leave  of  the  court  or  a  judge,  upon 
lyment  of  costs (w).  They  have  allowed  a  plea  of  a  judgment 
an  executor  to  be  amended  in  the  sum  for  which  the  judg- 
lent  was  recovered,  although  the  application  was  not  made 

Itil   nearly   three   years  after  issue  joined  (o);    and  in  an 
[tion  on  a  promissory  note,  the  court,  after  issue  joined, 

i)  2  Saund.  136,  137  a.  {k)  Black  v.  Songster,   1  C,  M.  &   R. 

p)  Bull.  N.  P.  321 ;  Cro.  Jac.  94.  521 ;  3  Dowl.  206,  S.  C. 

if)  See  V.  Lee,  1  Ld.  Raym.  211.  (/)  See  Staples  v.    Holdswm-th,  6  Dowl. 

|r)  Parkei-  v.  Bailey,  4  D.  &  R.  215.  714. 

li)  Mw/or  <^c.  oj  London  v.  Cole,  7  T.  R.  (m)  Ante,  1034,  103.'5. 

K  Maitland  v.    Taylor,  2    Ld.    Raym.  (n)  Ante,   1115:    Low    v.   Newland,    1 

E:  Bailiffs  and  Citizens  of  Litchfield  v.  Wils.  76. 

ter,   Willes,   431:    and   see    Meller   v.  (o)  Skutt  v.   Woodward,   1  H.  Bl.  238: 

Ibe?-,  3  T.  R.  387;  1  Saund.  247.  and  see  Prior  v.  Duke  of  Buckingham,  8 

1)  16  &  17  C.  2,  c.  8.     See  1  Saund.  Moore,  584:  Oldershaw  v.  Thompson,   1 

la,  and  the  cases  there  cited;  also  1  Stark.  Rep.  312:  Jones  v.  iio6erts,  2  Dowl. 

lad.  241  b,  228  a;  2  Saund.  7  a.  698. 


Book  iv. 
Paut  I. 
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allowed  Ji  (lefondant  to  add  a  plea,  shewing  that  ])y  tlie  foreign 

law   the    j)liiintiff"'s    right   of  action    was  tolled    hy  liij)se  of 

time  (jo).  And  they  liuve  allowed  a  j)lea  to  l>e  amended  l)y 
striking  out  some  uvern)ents  and  inserting  others,  even  after 
issue  joined  and  witnesses  examined  on  the  plaintiff's  })iirt  on 
interrogatories,  the  ])laintiff  having  had  notice  of  the  proposed 
amendment  before  the  examination («/).  After  demurrer,  we 
have  seen  that  it  is  usual  to  give  leave  to  amend  the  ])lea  ;  and 
in  sonie  cases  this  has  been  done  even  after  judgment (r).  Jn  a 
case  in  the  Common  Pleas,the  general  issue  having  been  j)leaded 
to  an  action  for  an  assault,  and  a  verdict  found  for  plaintiff,  and 
a  new  trial  granted  on  payment  of  costs,  the  court  would  not 
allow  the  defendant  to  withdraw  the  issue  and  plead  accord 
and  satisfaction  (5).  So,  where,  in  an  action  of  slander,  the 
parties  went  down  to  trial  on  the  general  issue,  and  the  plain- 
tiff obtained  a  verdict,  the  court  refused  to  allow  the  de- 
fendant to  amend  by  adding  a  plea  of  justification (^).  And 
it  seems  that  the  court  will  not  in  any  case  grant  the  defendant 
an  amendment  and  new  trial  for  the  purpose  of  enabling  him 
to  add  a  plea,  and  raise  a  defence  not  available  to  him  under  the 
plea  on  which  he  went  down  to  the  first  trial  (m).  The  court 
will  not  allow  a  plea  in  abatement  to  be  amended (y). 
Replication.  The  court  have  allowed  a  replication  to  be  amended  after 
the  cause  had  been  carried  down  to  trial  and  made  a  rema- 
net{x)  ;  and,  where  a  replication  to  a  sham  plea  was  de- 
fective, the  plaintiff  had  leave  to  amend,  without  payment  of 
costs,  after  demurrer  argued  (y).  A  replication  of  damages 
ultra  to  a  plea  of  payment  into  court  may  be  amended  into  a 
replication  taking  out  the  money  in  satisfaction  on  payment 
of  the  defendant's  costs  incurred  subsequently  to  the  plea(-s" 
So,  de  injuria  has  been  amended  into  molliter  manus  imposuit{a 
Even  after  verdict,  the  court  have  allowed  of  an  amendment, 
by  inserting  the  similiter  after  the  replication,  instead  of  an 
"  &c."(6)  ;  and  in  a  case  in  the  Common  Pleas,  where  the 
plaintiff  had  omitted  to  reply  to  one  of  the  defendant's  pleas, 
and  the  defendant  added  the  similiter  as  if  the  plaintiff  had 
replied,  the  court  allowed  the  plaintiff  to  amend,  by  inserting 
the  replication  after  verdict,  upon  payment  of  costs  of  the 
application,  the  merits  of  the  case  having  been  tried  upon  the 
other  issue (c).  The  court,  however,  have  refused  to  allows 
replication  to  be  amended  after  a  nonsuit (6?),  and  after  £ 
verdict  set  aside,  in  an  action  against  an  executor  (e).  Wher« 
a  verdict  was  taken  for  the  plaintiff,  and  all  matters  in  differ- 
ence in  the  cause  were  referred  to  an  arbitrator,  who  certifiec 
that,  for  the  justice  of  the  case,  the  record  ought  to  be  amendec 
by  allowing  the  plaintiff  to  substitute  a  replication,  putting  al 
the  circumstances  averred  in  the  plea  in  issue,  the  court  hell 


JLI/ 

i: 


(p)  Huber  v,  Steiner,  2  Dowl.  781 ;  4 
Moo.  &  Sc.329,  S.  C;  see  Smith  v.  Dixon, 
1  Har.  &  \V.  668. 

(q)  Hollingsivorth  v.  Briggs,  4  Dowl. 
643. 

(r)  Ante,  1112. 

(s)  Price  v.  Sevej-n,  7  Bing.  402;  5  Moo. 
&  P.  250;  1  Dowl.  215,  S.  C. 

{t)    Kirby  v.  Simpson,  3  Dowl.  791. 

(m)  Ante,  1094,  1095. 

(v)  Ante,  655. 

(X)  Cope  V.  Marshall,  Say.  285. 

{y)  Solomons  v.  Lyon,  1  East,  369:  Hey- 
don  V.    Thompson,  MS.,    Q.  B.,  Nov.  9, 


1833. 

(5)  Ante,  975. 

ia)  Low  V.  Netvland,  1  Wils.  76. 

(6)  Sayer  v.  Pocock,  Cowp.  407;  ^^ 
this  amendment  seems  unnecessary:  se 
Clark  V.  Nicholson,  6  C.  &  P.  712:  'Stoci 
dale  V.  Chapman,  4  Ad.  &  El.  419:  Broo 
V.  Finch,  6  Dowl.  313. 

(c)  Cooke  V.  Burke,  5  Taunt.  164:  an 
see  the  cases  post,  1127,  n.  {i). 

(d)  Hutchinson  v.  Brice,  5  Burr.  2692.  ■ 

(e)  The  Bank  of  England  v.  Morris, 
Str.  1002. 
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that  they  had  no  power  to  direct  such  an  amendment  (/).  Nor  Chap,  xxx, 
will  the  court,  in  general,  allow  the  replication  to  be  amended      ^^^'^-  ^- 
in  hard  actions,  particularly  after  demurrer  argued  (^). 

Avowries (/i)   and  pleas   in   bar(^),   in    replevin,   may   be  Avowries  and 
amended  in  the  same  way  as  pleadings  in  other  actions.  ^'^^^  ^"  ^^^• 

As  to  withdrawing  pleas  or  replications,  and  pleading  or  withdrawing 
replying  de  novo,  see  Vol.  I.  180.  ^^^^^'  ^^' 

Also,  the  pleadings   may  be  amended,  at  any  time,  as  to  Misprision  of 
defects  which,  in  the  opinion  of  the  court,  have  originated  ^^^^^^  ^"• 
from  the  misprision  of  the  clerks (^).     They  may  be  amended 
by  the  draft  under  counsel's  hand(^),   or  they  might  have 
been  so  by  the  paper  book,  when  it  used  to  be  made  up  by 
the  clerk  of  the  papers  (wz). 

Pleas,  replications,  &c.,  are  aided,  at  common  law,  after  What  Defect 
verdict  for  the  party  who  pleaded  them,  in  the  same  cases  as  verdict  ^^ 
declarations ;  namely,  where  the  matter  defectively  stated  or 
omitted  (not  amounting  to  a  defective  title,  or  the  omission  of 
title)  is  such  as  must  necessarily  have  been  proved  at  the 
trial,  in  order  to  entitle  the  j)arty  pleading  to  the  verdict  he 
has  obtained (w).  But  where  there  is  a  defect,  omission,  or 
imperfection,  though  in  form  only,  in  some  collateral  parts  of 
the  pleading  that  were  not  in  issue  between  the  parties,  so 
that  there  can  be  no  room  to  presume  that  the  defect  or 
omission  has  been  supplied  by  proof,  a  verdict  will  not  cure 

I  it  at  common  law(o),  although  in  some  cases  it  would  under 
the  statutes  of  jeofails.  Thus,  where  a  replication  should 
have  averred  that  the  cattle  were  levant  et  couchant  on  the 
plaintiff's  land,  and  issue  was  taken  on  a  prescription  only,  a 
verdict  in  favour  of  the  prescription  was  holden  not  to  aid  the 
omission  of  this  averment  at  common  law(j(?),  although  it 
would  now  be  aided  by  the  statutes  of  jeofails.  Also,  where  a 
plea  confesses  the  action,  but  does  not  sufficiently  avoid  it,  the 
plaintiff,  we  have  seen,  {ante,  1108),  may  move  for  judgment 
non  obstante  veredicto. 

In  pleas,  replications,  &c.,  the  following  defects  are  aided  What  Defects 
after  verdict  by  the  statutes  of  jeofails,  and  after  judgment  j"  dgmen^^by 
by  confession  or  default,  by  the  4  <^  5  yi.  c.  16,  5.  2;  mis-  Confession, or 
pleading,  lack  of  colour,  insufficient  pleading  or  jeofail,  or  ^^^f^ult- 
ilother  default  or  negligence  of  the  parties,  their  counsellors  or 
lattornies  (32  H.  8,  c.  80);  lack  of  averment  of  any  life,  so  as 
the  person  be  proved  to  be  alive  (21  J.   1,  c.  13) ;  want  of 
profert,  or  mistaking  the  christian  name  or  surname  of  either 
party,  sums,  day,  month,  or  year,  in  any  pleading,  being  right 
in  any  writ,  plaint,  roll,  or  record  preceding,  or  in  the  same 
I'oU  or  record  wherein  the  same  is  committed,  to  which  the 
)ther  party  might  have  demurred,  and  have  shewn  the  same 
^or  cause ;  want  of  the  averment  of  ^'hocparatus  est  verificare^"* 
)r  of  "/ioc  paratus  est  verijicare  per  recordum^''  or  for   not 
dleging  '''•  prout  patet  per  recordum  •'''  or  any  other  matters  of 
he  like  nature,  not  being  against  the  right  of  the  matter  of 

(/)  Cross  V.  Metcalf,  1  Nev.  &  P.  232.  sey  v.  Bird,  Cro.  El,  258. 

(^e-)  Pr.    Reg.    21:    1   Sellon,  275:    see  (m)  8  Co.  161b:  Parsons  v.  Gill,  I  Sa\k. 

nte,  1115.  50,  88;  2  Ld.  Raym.  895,  S.  C. ;  Tidd,  651. 

[h)  Prior -v.  Buckingham,  8  Moore,  58i.  {n)  See  ante,  1116:  Bull.  N,  P.  321:  1 

(i)  Mattravers  v.  Fossit,  3  Wils,  295.  Chit,  PI.  6th  ed.  673  to  682, 

(At)  8  H.  6,  c,  12:  Green  v.  Miller,  2  B.  (o)  1  Saund.  228  a, 

Adol.  782,  (p)  France  v.  Tringer,  Cro,  Jac.  44. 
il)  Hatton  V.  Walker,  2  Str.  846 :  Ram- 
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Book  iv.    tlic  suit,  uor  whcrcbv  the  issue  or  trial  are  altered.  (10  <?\  17 
J!^^^L!l_  Car.  2,  c.  H). 


Notice  of  (lis- 
piitiiig  Hank- 
rujitcy,  &c. 


Notice  of  Ob- 
jections to 
Patent. 


Notice  of  Set- 
off. 


Demurrer. 


Writ  of  In- 
quiry. 


Notice  of  diapntiiiff  Bankruptcy^  Patent^  (S^r.]  Even  after  u 
trial  the  court  have  f^rauted  a  new  trial,  and  j^iven  the  de- 
fendant leave  to  plead  de  novo  with  a  proper  notice  of  his 
intention  to  dispute  the  act  of  ])ankruptcy,  &c.,  the  former 
notice  having  been  too  general (^). 

If,  in  an  action  for  the  infringement  of  a  patent,  the  defend- 
ant neglect  to  deliver,  with  his  i)leas,  the  objections  required 
by  the  5  c^-  0  W.  4,  c.  83,  it  seems  dou))tful  if  the  court  have 
power  to  allow  him  to  deliver  them  afterwards,  nunc  pro  tunc; 
but  if  they  are  satisfied  on  the  merits,  they  will  grant  him 
leave  to  plead  de  novo,  and  then  deliver  the  o))jections  with 
the  fresh  pleas (r).  The  court  will  also,  as  we  have  seen, 
order  defendant  to  deliver  better  particulars  at  the  instance  of 
the  plaintiff  (.?). 

The  Court  of  Common  Pleas  refused  to  allow  a  notice  of 
set-off  to  be  amended,  when  such  notice  was  in  practice  (^). 

Demurrer.^  A  demurrer  cannot  be  amended  without  the 
consent  of  the  opposite  party  (««).  As  to  amending  after  argu- 
ment of  demurrer,  see  ante,  1112. 

TVrit  of  Inquiry.']  Defects  or  errors  in  a  writ  of  inquiry 
may  be  amended  by  the  award  of  it  on  the  roll(«).  If  the 
jury,  in  an  action  of  debt,  omit  the  formal  finding  of  damages 
which  entitles  the  plaintiff  to  costs  de  incremento,  the  court  may 
order  the  requisite  entry  to  be  made  on  the  postea(y).  Where 
the  writ  and  inquisition  were  lost,  the  court  ordered  new  ones 
to  be  made  out  according  to  the  sheriff's  notes,  and  that  the 
costs  before  taxed  should  be  indorsed  by  the  master (5^).  The 
want  of  a  writ  of  inquiry,  however,  is  said  to  be  aided  by  the 
statutes  of  jeofails  (a). 


Writ  of  Trial 
before  Sheriff. 


it 


Writ  of  Trial  before  Sheriff.]  In  a  recent  case,  where  a 
cause  (which  had  been  made  a  remand)  was  tried  before  the 
sheriff  on  a  day  subsequent  to  the  return  day  of  the  writ  of 
trial,  the  court  allowed  an  amendment  of  the  writ (6).  But 
the  safer  course,  in  such  a  case,  is  to  apply  to  a  judge  before 
trial  to  extend  the  time  for  the  return  of  the  writ(c).  Where 
the  w^rit  of  summons  was  mis-recited  in  the  writ  of  trial,  but 
the  defendant  appeared  at  the  trial,  the  court  allowed  the 
plaintiff  to  amend  the  writ  of  trial  by  inserting  the  right 
date  of  the  writ  of  summons (c?).     Where  the  plaintiff  deli- 


(g)  6  B.  &  C.  537.  n.:  and  see  the  cases 
ante,  901,  903. 

{r\  Losh  V.  Hap,  Exch.,  H.  T.  1838;  2 
Jurist,  157. 

(s)  Bulnois  V.  M'Kenzie,  6  Dowl.  215: 
Fisher  v.  Heivit,  6  Dowl.  739. 

(t)  Anon.,  Barnes,  294.  The  defendant 
must  now,  in  all  cases,  plead  a  set-oft". 
(Graham  v.  Pa-i-trids^e,  5  Dowl.  ]08). 

(m)  Maynard  v.  Hopkins,  Say,  46. 

(x)  Johnson  v.  Toulmin,  4  East,  173: 
Conden  v.  Coulter,  Hardw.  314:  Hughes  v. 
Alvarez,  1  Str.  684  :  Ine;ham  v.  Chishull, 
Barnes,  15:  Pippett  v.  Hearn,  1  D,  &  R. 
266. 


(y)  Bale  v.  Hodgetts,  1  Bing.  182;  f 
Moore,  602,  S.  C. 

(2)  Bean  v.  Elton,  2  Str.  IO77. 

(a)  lies  V.  Pitt,  2  Ld.  Raym.  1397: 
Mallory  v.  Jennings,  2  Str.  878. 

(b)  Sherman  v.  Tinsley,  4  Scott,  286: 
but  see  Mortimer  v.  Preedy,  6  Dowl.  544. 
It  seems  that  the  proper  course  in  such  a 
case  is,  to  apply  to  a  judge  to  extend  the 
time  for  the  return  of  the  writ.  ( Per  Parke, 
B.,  Ibid.) 

(f)  Mortimer  v.  Preedy,  6  Dowl.  544, 
per  Parke,  B. 

(d)  Pei'cival  v.  Connell,  1  Jurist,  406. 
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vered  his  issue  in  the  form  of  an  issue  at  Nisi  Prius,  and   chap.  xxx. 

not  in  the   form  prescribed  by  the  rule  of  court,  on  a  mo-      ^^^'^'  ^' 

tion  to  set  aside  the  issue  and  notice  of  trial,  the  court  gave 

the  plaintiff  leave  to  amend  on  payment  of  costs  (e).     And  the 

Court  of  Exchequer  have  held  that  a  variance  between  the 

issue  and  the  writ  of  trial  may  be  amended  at  any  time,  if  the 

defendant  appeared  at  the  trial,  even  under  protest  (/).     But 

where  the  date  of  the  writ  of  summons  was  omitted  in  the 

issue  and  inserted  in  the  writ  of  trial,  the  Court  of  Common 

Pleas   after   verdict   set   aside   the   writ   of  trial  with   costs, 

although  the  defendant  had  appeared  (under  protest)  at  the 

trial (^).     As  to  the  consequence  of  a  mistake  in  this  respect, 

see  further.   Vol.  I.  294. 

Issue.^  The  misjoining  of  issue,  or  an  issue  otherwise  in-  issue, 
formal,  is  aided  after  verdict  by  32  H.  8,  c.  30  (/i) ;  so  are  mis-  Misjoinder  of. 
continuance  and  discontinuance,  by  32  H.  8,  c.  30 {i).  The 
want  of  a  similiter  is  also  aided  by  it,  or  is  at  least  amendable 
under  statute  8  ^.  6,  c.  12  (^) ;  and  even  where  the  plaintiff 
added  a  similiter  to  a  rejoinder  concluding  with  a  verification, 
instead  of  taking  issue  and  concluding  to  the  country,  the 
court  allowed  the  record  to  be  amended  after  verdict  (/);  and 
w^here,  to  an  action  on  a  bill,  the  defendant  pleaded  no  con- 
sideration, concluding  with  a  verification;  and  the  plaintiff, 
instead  of  replying  in  denial,  merely  added  the  similiter,  and 
went  down  to  trial  and  obtained  a  verdict,  the  court  held  that 
there  was  a  mis-trial,  as  no  issue  had  been  joined,  and  that 
judgment  of  re-pleader  should  be  given ;  but  they  permitted 
the  plaintiff  to  amend  on  payment  of  costs (w).  Also,  if  the 
nmiliter  be  added  in  the  name  of  the  defendant,  instead  of  the 
plaintiff,  or  the  contrary,  it  is  aided  after  verdict  by  the  above 
statute (?z),  or  may  be  amended (o);  and  an  amendment  will 
pe  allowed  to  add  it,  even  though  wholly  omitted (j9). 

The  court,  we  have  seen,  allow  the  issue  to  be  amended,  Informalities 
ven  after  verdict,  if  the  amendment  do  not  alter  the  substance  ^^  Amissions 
f  the  issues  between  the  parties(^).  They  would,  also,  when 
jhe  proceedings  by  bill  existed,  allow  of  an  amendment,  by 
he  insertion  of  a  special  memorandum  of  the  term  in  which 
he  plaintiff  filed  his  bill,  even  after  error  brought (r).  And 
'^here  there  was  a  mistake  in  the  title  of  the  issue,  the  court 
llowed  the  plaintiff  to  deliver  a  new  issue  properly  intituled  (s) ; 

(e)  Atwill  V.  Baker,  5  Dowl.  462.  pleading.    (See  StocMale  v.  Chapman,  4 

(/)  Farwig  V.  Cockerton,  6  Dowl.  337:  Ad.  &  tl.  419:  and  see  Stvain  v.  Lewis,  3 

».c  V.  Painter,  1  Nev.  &  P.  581.  Dowl.  700  :  Brook  v.  Finch,  6  Dowl.  ;tl3: 

(g)  Blissett  V.  Tenant,  6  Dowl.  436.  Clark  v.  Nicholson,  6  C.  &  P.  712). 

(h)    Paine   v.   Bushin,    1  Stark.   742;  (m)     Wordsworth    v.   Brown,    3  Dowl. 

iund.  319;  Bull.  N.  P.  321 :  Cari/  v.  Hin-  698. 

>J,  2Str.  973.  {n)  Rawbone  v.  Hickman,  1  Str.  551: 

(i)  See  ante,  1057:  Humble  v.  Bland,  6  Harvey  v.  Peake,  3  Burr.  1793:  Birton\. 

R.  255;  2  Saund.  1  e.  Mandel,  Cro.  Jac.  67;  Bull.  N.  P.  320. 

[k)  Sayer  v.  pocoek,  Cowp.  407:  Reader  (o)  Greenwood  v.  Piggott,  3  Salk.  31. 

Bloom,  2  Bing.  384;  9  Moore,  741,  S.  (p)  Siboni  v.  Kirkman,  3  M.  &  W.  48 ; 

•    Wright   V.  Horton,  1   Stark.  400 ;    2  6  Dowl.  98,  S.  C. :    overruling  Cooper  v. 

it.  25;  6  M.  &  Sel.  50,  S.  C;  sed  vide  Spencer,  1  Stra.  641 :    and  see  Harvey  v, 

'ffi.th  V.  Crockford,  3  B.  &  B.  1 ;  6  Moore,  Peake,  3  Burr.  1793. 

•S.  C. ;  Ferrers  v.  Weal,  2  Moore,  21.  (q)  Ante,  1124  :  Sayer  v.  Pocoek,  Cowp. 

n  Ante,  1124:  Grundy  v.  Mell,  1  New  407:    Grundy    v.  Mell,  1  New  Rep.  28: 

p.  28:  and  see  Cooke  v.  Burke,  5  Taunt.  Cooke  v.  Burke,  5  Taunt.  164. 

.     Even  after  verdict,   the  want  of  a  (r)  Ante,  1118. 

'  niter  may  be  aided  ;  and  this,  though  (s)  Beaumond  v.  Stewart,  Barnes,  18. 
tre  be  no  "^c."  at  the  end  of  the  last 
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Book  jv. 
Part  i. 


Objection  to, 
when  made, 
.111(1  how 
waived. 


Repleader, 
where  the 
Issue  is  im- 
material. 


Jury  Process. 


What  Defects 
in  aided  by 
Verdict. 


also,  the  court  or  a  ju(lp;o  havo  ])o\vor,  at  any  stapc  of  the  pro- 
ceeding.s,  to  amend  an  i.ssiio,  ^c.,  not  made  np  in  compliance 
with  tlie  forms  i^iven  in  li.  //.,  4  IV.  4;  and  therefore,  wliere 
the  Nisi  J*riiis  recrord  did  not  contain  tiie  date  of  the  writ  of 
the  summons,  it  was  held  tliat  tlic  judge  might  supply  the 
omission  (if). 

If  the  issue  vary  from  tlie  declaration  or  other  pleading, 
accepting  the  issue  will  l)e  a  waiver  of  all  ohjection  on  tliat 
account  (?«).  If  it  vary  from  the  record  of  Nisi  Prius,  the 
objection  should  he  made  at  the  trial,  otherwise  the  court  will 
deem  it  aided  by  verdict,  or  will  amend  the  Nisi  Prius  record 
by  the  roll(^);  and  if,  in  such  case,  the  Nisi  Prius  record 
agree  with  the  declaration  delivered,  a  variance  between  it  and 
the  issue  is  not  material,  even  although  the  objection  be  made 
at  the  trial  (^). 

An  immaterial  issue  is  not  aided  either  at  common  law  or 
by  statute  (^r) ;  but  the  court  in  such  a  case  usually  grant  a 
repleader;  and  where  a  plea  raises  an  immaterial  issue,  but 
contains  no  confession  of  the  cause  of  action,  the  proper  course 
is  to  award  a  repleader,  and  not  to  give  judgment  non  obstante 
mredicto[a).  And  where  there  are  several  issues  on  the  record 
.  on  which  issues  are  taken,  but  on  none  of  them  the  cause  of 
action  is  fully  confessed  or  proved,  the  court  may  award  a 
repleader  if  one  of  the  issues  be  immaterial  (5).  On  a  judg- 
ment of  repleader,  neither  party  is  entitled  to  costs («). 

tTurj/  Process.']  The  court  may  amend  the  jury  process,  at 
any  time,  for  defects  arising  from  the  misprision  of  the  clerks, 
by  8  H.  6,  c.  12(c).  The  distringas  may  be  amended  by  the 
venire,  and  the  venire  by  the  award  of  it  on  the  roll. 

If  jury  process  be  awarded  to  a  wrong  officer,  upon  an  insuf- 
ficient suggestion;  or  if  the  venire  he  in  some  part  mis-awarded,' 
or  sued  out  of  more  or  fewer  places  than  it  ought  to  be,  so  as 
some  one  place  be  rightly  named ;  or  if  any  of  the  jury  who 
tried  the  issue  be  misnamed,  either  in  the  surname  (<i)  (  Vol.1, 
807)  or  addition,  in  the  jury  process  or  return  thereto,  so  as 
it  be  proved  that  it  was  the  same  man  who  was  meant  to  be* 
returned ;  or  if  there  be  no  return  to  the  said  process,  so  as 
the  panel  of  the  jurors'  names  be  returned  and  annexed  to  it ; 
(^see  6  G.  4,  c.  50,  s.l5;  Vol.  I.  252)  ;  or  if  the  returning  officer's 
name  be  not  to  the  return,  so  as  it  be  proved  that  the  writ  was 
returned  by  the  returning  officer;  all  these  several  defects  are 
aided  after  verdict  by  21  J.  1,  c.  13(e).  Also  by  5  G.  1,  c.  13, 
every  defect  or  fault  in  judicial  writs,  and  every  variance 
between  them  and  the  other  proceedings,  is  aided  after  ver- 
dict; and  as  this  statute  relates 'to  judicial  writs  generally,  it 


(t)  Cox  V.  Painter,  1  Nev.  &  P.  581 :  see 
Farwig  v.  Cocket-ton,  6  Dowl.  137;  7  C.  & 
P.  767-  And  as  to  giving  evidence  of  the 
date,  though  not  inserted,  see  Godfrey  v. 
Clements,  (W.,  W.  &  D.  47),  which  was  a 
case  of  trial  before  the  sheriff. 

(u)  See  ante,  Vol.  I.  203,  204. 

(x)  Leeman  v.  Allen,  2  Wils.  160:  see 
Drtimmond  v.  Birt,  2  M.  &  M.  1.36  : 
Blisset  v.  Tenant,  C.  P.,  H.  T.  18,3B:  2 
Jurist,  181:  Brooke  v.  Finch,  2  Jurist,  234. 

(!/)  Sliepley  v.  Marsh,  2  Str.  1131:  post, 
1129. 


(s)  Bull.  N.  P.  321. 

(a)  Plumer  v.  Lee,  2  M.  &  Wels.  495. 

(h)  See,  upon  this  subject,  2  Saund. 
319  b:  Staple  v.  Hat/den,  2  Salk.  579;  2 
Ld.  Raym.  922,  S.  C. 

(c)  See  Bullock  v.  Parsons,  2  Salk. 
454;  2  Ld.  Raym.  1143,  S.  C:  Rex  y. 
Roberts,  2  Str.  1214 :  Philips  v.  Smith,  1 
Id.  136. 

(d)  See  Hill  v.  Yates,  12  East,  229. 

(e)  See  Gurneu  v.  Clere,  Cro.  El.  259 : 
Welsh    V.    Upton,   Id.  :    Elliot  v.  Skifp,  ■ 
Cro.  Car.  338;  Bull.  N.  P.  .320,  324. 


Amendment,  ^c,  in  particular  Cases.  1129 

seemingly  includes  jury  process  (/).    And,  lastly,  the  want  of  Chap.  xxx. 
a  venire  is  aided  after  verdict  {g).     If  there  be  no  return  of      ^^^'^'  ^' 
the  distringas  juratores  by  the  sheriff  or  other  officer,  nor  any 
panel  of  the  jurors  therein  mentioned,  returned  and  annexed 
thereto,  such  defect  is  a  ground  of  error,  and  is  not  cured  by 
any  of  the  statutes  (A). 

Nisi  Prius  Record.']  The  court  may  amend  the  record  of  ^isi  Prius 
Nisi  Prius  at  any  time,  for  a  defect  arising  from  misprision  f^°^  '^  ^^_ 
of  the  clerks  («).  It  may  be  amended  by  the  issue  roll,  if  ed  by  the 
any  (k).  Where  the  issue  in  ejectment  was  against  seven  Court, 
defendants,  and  the  Nisi  Prius  record,  by  mistake,  against 
five  only,  the  court  amended  the  Nisi  Prius  record,  after 
verdict,  by  adding  the  names  of  the  remaining  two  defend- 
ants (/).  But  where  the  mistake  was  in  the  jurata,  the 
day  of  Nisi  Prius  therein  not  having  been  altered  after  the 
cause  was  made  a  remanet^  and  the  subsequent  trial  appeared 
of  course  to  have  been  had  after  the  day  of  Nisi  Prius, 
the  Court  of  Common  Pleas  held  the  trial  to  be  coram  non 
judice^  and  refused  to  amend  the  jurata  and  distringas,  but 
awarded  a  venire  de  novo(m).  In  a  recent  case,  where  the 
Nisi  Prius  record  did  not  contain  the  date  of  the  writ  of 
summons,  it  was  held  that  the  judge  might  supply  the 
omission  at  any  stage  of  the  proceedings  [n).  For  variance 
between  the  Nisi  Prius  record  and  the  issue,  the  objection 
must  be  made  at  the  time  of  the  trial,  for  the  court  will 
not  in  general  set  aside  the  verdict  for  such  a  cause,  if  the 
defendant  appeared  at  the  trial  (o)  ;  and  a  variance  in  this 
respect  is  wholly  immaterial,  if  the  Nisi  Prius  record  agree 
with  the  declaration  delivered  (/>).  Where  the  record  and 
postea  were  lost,  the  court  ordered  a  new  one  to  be  made 
out  from  the  issue  roll  and  from  the  associate's  notes  (^). 

Even  before  the  recent  acts  {ante,  1118),  the  record  might  be  When  by  the 
amended  by  leave  of  the  judge  at  Nisi  Prius,  and  this  even  pj{|f^  ^*  ^^^ 
after  the  cause  was  called  on,  provided  it  was  before  the  jury 
•Kvere  sworn  (r) ;  provided  also  the  alteration  proposed  were 
Inot  mattter  of  material  allegation  (s),  and  the  attorney  was 
inot  aware  of  the  defect  in  time  to  have  it  remedied  upon 
application  to  a  judge  at  chambers.  Formerly,  it  could  be 
amended  only  by  a  judge  of  the  court  wherein  the  record 
was  made  up  (t),  but  now  it  may  be  amended,  on  circuit, 
by   the  judge  who  is   to   try  the  cause,  in   the  same  manner 

(/)  See  Waldo  v.  Harrison,  Barnes,  5.  Barnes,  5. 

(t)    Gurnet/   v.    Clere,    Cro.    El.    259:  (n)  Cox  v.  Painter,  1  Nev.  &  P.  581; 

■Velsh  V.  Upton,  Id.;  Bull.  N.  P.  320.  7  C.  &  P.  767,  S.  C-  and  see  Farwig  v. 

I  (h)  Rogers  v.  Smith,  1  Ad.  &  EL.  772;  Cockerton,  6  Dowl.  337. 

.nd  see   the  law  and  authorities   there  (o)  Doe  Cotterill  v.  Wylde,  2  B.  &  Aid. 

;ollected.  472:  Leeman  v.  Allen,  2  Wils.  160:  Jones 

(i)  8  H.  6,  c.   12:  8  H.  6,  e.  15  :    see  v.    Tatham,   8    Taunt.   634:    Farwig  v. 

lalhead  v.  Abrahams,  3  Taunt.  81.  Cockerton,  6  Dowl.  3.37:   Worthington  v. 

(k)  Child  V.  Harvey,  1  Salk.  48;    1  Ld.  Higley,  5  Dowl.  209:  Wight  v.  Ferrers,  5 

taym.  511,  S.C.     The  issue  toll  is  now,  Dowl.  463:    but  see  Wreathock  v.  Bing- 

)  all  intents  and  purposes,  abolished  by  ham,  Barnes,  476 :   Cooper  v.  Spencer,   1 

'.  H.,  4  W.  4.     (Hodges  v.  Diley,  7 Dowl.  Str.  641;    8  Mod.  376,  S.  C:  Drummond 

55).  V.  Birt,  2  M.  &  M.  136. 

(I)    Bishop  of  Worcester's  case,    1   Ld.  (p)  Shepley  v.  Marsh,  2  Str.  1131. 

aym.  94;  1  Salk.  48,  S.  C;   see  Doe  v.  [q]  Dayrell  v.  Bridge,  2  Sir.  126^. 

iiJmnn,  7  T.  R.  618.  (»)  Doe  Manning  v.  Hay,  1  M.  &  Rob. 

i"i)  Crowder  v.  Rooke,  2  Wils.  144:  see  243:  Drummond  v.  Birt,  2  M.  &  M.  136. 

'lild  V.  Harvey,  1  Salk.  48;  1  Ld.  Raym.  (s)  Paine  v.  Bastin,  1  Stark.  74. 

1,  S.  C:    but  see  Waldo  v.  Harrison,  (t)  See Halheadv.Abrahams,  3T aunt. 81. 
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as  if  ho  were  ajndp^c  of  the  court  where  the  action  is  pend- 
ing (?<).  And  hy  the  1)  G.  A,  c.  IT),  and  '^  &^  A  W.  A^  c.  42, 
.9.  2f%  the  judge  at  Ni.si  Prius  may,  jieiiding  tlie  trial,  allow 
the  Nisi  Prius  record  to  he  anu'iidcd  on  a  variance  he- 
tween  matters  as  stated  in  the  record  and  those  ])rov('d  in 
evidence  (:r).  As  to  the  extent  of  this  power  of  amendment, 
and  the  cases  in  which  it  will  he  exercised,  see  Vol.  I.  2B0, 
281,  282,  &c.  It  may  be  here  observed,  that  the  court  cannot 
give  judgment  according  to  the  very  right  of  the  case  under 
the  3  c^-  4  W.  4,  c.  42,  s.  24,  unless  application  to  amend  be- 
fore verdict  has  been  refused  (j/). 


Verdict.  Verdict.']  The  court  have  in  general  no  authority  to  amend 

Amendment    or  alter   the   verdict  actually  found   by    the  jury,  in  point 
refused!"^'^^ '  of  substance  {z).     The  only  exception  to   this  is  in  the  case 
of  mayhem,  where   the    court,    upon  the   inspection    of  the 
injuries  sustained  by  the  plaintiff,  may  increase  the  damages 
given  by  the  jury(a).     The  cOurt  have  refused  to  do  this  in 
other  actions,  even  where  the  jury  joined  in  an  affidavit,  stating 
their  intention  to  have  given  such  increased  damages,  and  that 
they  conceived  their  verdict  was  calculated  to  give  them(Z<). 
The    proper   time    for   explanations  of  this   kind  is  at    the 
trial  ( 6'). 
Amendment        But   when  the  amendment  is   only  to  give  the  finding  of 
rtncT  ^^^^'^^  the  jury  its  legal  effect,  the  court   will  allow  it ;  and  there- 
legal  Effect,     fore,    where  the  plaintiff,  being  entitled  to  treble   damages, 
the  verdict  was  taken,  by  mistake,  for  single  damages  only, 
the  court  increased  the  amount  accordingly  {d).     And  where, 
in  an  action  for  not  setting  out  tithes,  the  jury  found  da- 
mages to  the  amount  of  the  single  value  only,  although  the 
court  refused  to  enter  the  verdict  for  the  treble  value,  yet 
they  said,  that  had  the  jury,  instead  of  finding  damages  to 
the  amount   of  the   single   value  only,  found  that  the  single 
value  was  so  much,  the  court  might  have  ordered  judgment, 
to  be  entered  up  for  treble  value  as  given  by  the  statute  (e).. 
So,  if  the  jury  give  greater  damages  than  are   laid   in  the 
declaration,  the  court,  even  after  judgment  and  error  brought^ 
on  that  account,  will  allow  the  plaintiff  to  remedy  the  de- 
fect by   entering  a  remittitur  for  the  excess  (/).     So,  if  the 
jury  in   replevin  find  according  to  statute  17   C.  2,   c.  7,  5.; 
2,    but,    instead  of  finding  the    amount   of  the   rent  in  ar- 
rear  and  the   value   of  the  goods  distrained,  find  damages  to 
the   amount  of  the   rent   claimed  in  the   conusance,  the  de- 
fendant  may  remedy   the   defect  by   obtaining  leave   of  the 
court  to  enter  his  judgment  for  a  return  as  at  common  law,  I 
or  the  court  will  allow   him  to  amend  his  judgment  if  al- 
ready entered  as  according  to  the  statute,  17  (J.  2,  c.  7,  s.  2  (y). 


(m)  See  1  G.  4,  c.  55,  ss.  5,  6  :  ante, 
Vol.  I.  98. 

(a;)  Ante,  280,  281,  282,  1112. 

(y)  Sergeant  v.  Chafy,  6  Nev.  &  M. 
819. 

(2)  See  Spencer  v.  Goter,  1  H.  Bl.  78: 
Sandfm-d  v.  Porter,  MS.,  H.  1820  ;  1  Chit. 
351. 

(a)  Ante,  Vol.  I.  327. 

lb)  Jacksonv.  Willtamson,  2  T.  R.  281: 
and  see  Baker  v.  Brown,  2  M.  &  W.  11)9; 


5  Dowl,  313,  S,  C. 

(i:)  Jackson  v.  Williamson,  2  T.  R.  281. 

(d)  Baldwin  S^Twine' 8  case,  Godbolt,24flw 

(e)  Sandford  v.  Clarke,  2  Chit.  352. 
(/)  Ushe)-  V.  Dansey,  4  M.  &  Sel.  94; 

MS.,  E.  1815  :  Pickwood  v.  Wright,  1  H.' 
Bl.  643.  ; 

(g)  Ante,  807:  Bees  v.  Morgan,  3  T.R. 
349:  Herhei-t  v.  Wutej-s,  Carth.  262:  Sheape 
V.  Culpepper,  1  Lev.  255:  and  see  Gamon  v. 
Jones,  4  T.  R.  509. 
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When    a  mistake    is  made  in  recording  the  verdict,   the  Chap.  xxx. 
court   may    amend  it   by   the  judge's  notes  (A),    or  by  the      ^*^^^  ^• 


notes  of  the  clerk  of  assize  or  associate  (^),  at  any  time  before  Amendment 
judgment  by   the   common  law(^),  or  after  final  judgment,  j^^gl^^^^^ 
and    even    after  error    brought  (^),  the  mistake,   in   such  a  Notes,  &c. 
case,  arising  from  the   misprision  of  the  clerk.     Thus,  when 
the    associate    imagining   the   action    to  be    debt   instead   of 
covenant,  entered  \d.  damages  instead  of  174^.,  the  court  al- 
lowed it   to  be  amended  by   the  judge's  notes  (m);  and  the 
same  where   the  associate  marked  wrong   damages  (w).     So, 
where  the  defendant  pleaded  the  general  issue  and  the  Statute 
of  Limitations,  and  a  verdict  was  found  for  the  plaintiff  on 
the   first   issue,  but  no   notice   taken   of  the  last,  the   court 
allowed   it   to  be  amended,  even  after  error  for  this  defect, 
and  joinder   in   error,   on  payment  of  costs  (o).     So,  where 
there  are  several  counts  in  a  declaration,  some  of  which  are  bad, 
and  by  mistake  a  general  verdict  on  all  the  counts  is  entered, 
although  evidence    was  given  upon   the   good   counts  only, 
the  judge  who  tried  the  cause,  or,  if  he  refused  it,  the  court 
may  allow  i\ie  postea  to  be  amended  by  the  judge's  notes  (/>). 
And   where,   in  such   a   case,  it  appeared  from  the  judge's 
notes  that  the  jury  calculated  the  damages   on  evidence  ap- 
plicable  to   the   good   counts   only,  the   court    amended   the 
postea,  although  it  appeared   that  evidence   had   been  given 
applicable  to  the  bad   counts   also  {q).     And  the  same  where 
there  was  a   misjoinder   of  counts  (r).     And  after  verdict  in 
j ejectment  for  a  messuage  and  tenement,  the  court  (pending 
a  rule  to  arrest  the  judgment)  gave  leave  to  amend  by  enter- 
ing  a   verdict  for  the   messuage   only,  without   obliging  the 
lessor  of  the  plaintiff"  to  release  the  damages  {s).     The  court, 
however,  have  refused  to  entertain  an  application  for  entering 
the  verdict  upon  particular  counts,  according  to  the  evidence 
on  the  judge's  notes,  after  a  lapse  of  eight  years,  and  after 
judgment  had  been  reversed  on   error   brought   for  a  defect 
n  one   of  the   counts  (^).     And  in  a  penal  action,  where  the 
ury  found  a  verdict  for  one  penalty,  on  evidence  equally 
pplicable   to  each  of  tv/o  counts,  and  the   plaintiff^  applied 
t  to  one  of  the  counts  which  was  subsequently  found  to   be 
j)ad,  the  court  would  not  afterwards  allow  him  to   enter  it 
ip  on   the  other  («i).     And  where  the  evidence  is  contradic- 
ory  on  the  point,  such  an  amendment  will  not  be  allowed  (,r). 
In  a   recent   case  it  was  held,  that  if  the  verdict,   in  a  The  Judge 

{h)  Newcombe  v.  Green,  2  Str.  1197;  1        (o)  Petrie  v.  Hannay,  3  T.  R.  659. 
/ils.  .33,  S.  C-    Doe  Church  v.  Perkins,        (p)  Eddowes  v.  Hopkins,  1  Doug.  376: 

T.  R.  749  :    Richardson  v.  MelUsh,   11  and  see  Taylor  v.  Whitehead,  2  Id.  746: 

core,  104;  7  B.  &  C.  819  ;    3  Bing.  334,  Henley  v.  The  Mayor  and  Corporation  of 

C.  Lyme  Regis,  3  Moo.  &  P.  310 ;    6  Bing. 

(i)  Rex  V.  Keat,   1  Salk.  47:  Parsons  v.  100,  S.  C 

■//,   Id.  51  :   2   Ld.    Raym.  895,   S.  C:       -((j)  Vol.  I.  324:  Williams  v.  Breedon,  1 

ndford  v.  Porter,  2  Chit.  Rep.  352.  B.  &.  P.  329;  and  MS.  Exchequer,  T.  T. 

(k)  Grant  v.  Astle,  2  Doug.  730.  1832. 

(0   Petrie  v.  Hannay,  3  T.  R.  749,  659:        (»•)  1  Chit.  625,  n. :  Kightley  v.  Birch,  2 

■he,-  V,  Dansey,  4  M.  &  Sel.  94;  MS.,  M.  &  Sel.  5.33. 

1815:  Richardson  v.  Mellish,  ubi  supra.        (s)  Goodtitle  v.  Otway,  8  East,  357:  and 

the  latter  case  the  amendment  was  see  Doe  v.  Dyball,  1  Moo.  &  P.  330 ;   8 

ide    after  argument  in   the  Court  of  B.  &  (J.  70,  S.  C 

ror.  (t)    Harrison  v.  King,  1  B.  &  Aid.  161. 

m)  Bull.  N.  P. 320.  (u)  Holloway  v.  Bennett,  3  T.  R.  448. 

n)  Newcombe  v.  Green,  1  Wils.  33  ;  2        (j-)  Semble,  Reece  v.  Lee,  7  Moore,  269. 
!.  1197,  S.  C. 
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Book  iv.    trial   at  Nisi  Prius,  be  entered  hy   mistake  for  the  defend- 
^^^^  '•      ant   instead  of  the  ](laintiff,  the  court  ahove  will   not  interfere 
should  be       to  rectify  the  error;  the   proper   course   is   to   apjdy  to  the 
first  nppiicii    judgj*  wlio  tHcd   the   cause  to   do  so;  and   if  he  refuse,  then 
to   move   for  a   new   trial  (y).      And    it    seems    that    in    all 
cases  the   apj)lication   to   amend    tlie  postea  hy  the  judge's 
notes  should  l)e   made  to  the  judge  who  tried  the   cause  in 
the  first  instance  [z). 
Amendment        The  party  also  may,  in  some  cases,  by  his  own  act,  remedy 
Uie1''ar?y.       ^^^    mistake  of  the  jury  in  giving  their  verdict.     Thus,  in  a 
joint   action  against  two,  if  the  jury  sever  the  damages  hy 
mistake,  the   plaintiff  may  cure  the  defect  by  taking  judg- 
ment de  melioribus  damnis  against  one,  and   entering  a  nolle 
prosequi  as  to  the  other  (<«) ;  or,  by  entering  a  remittitur  as 
to  the  lesser  damages,  he  may  have  judgment  for  the  greater 
damages,  against  both  (i).     And  where  a  verdict  is  given  sub- 
ject to  an  award,  the  plaintiff  may,  it  seems,  alter  the  ver- 
dict and   sign  judgment  according  to  the  award,  when  made 
without  applying  to  the  court  (c). 
Special  Ver-        A  special  verdict  may  be  amended  by  the  judge's  notes  (d), 
^^^'  by  the  minutes  taken  by  the  clerk  of  assize  or  associate  (e), 

by  the  notes  of  counsel,  or  even  by  an  affidavit  of  what 
was  proved  at  the  trial  (/).  So,  if  a  special  case  be  mis- 
stated, the  parties  may  have  leave  to  amend  it  (^).  For 
what  defects  in  a  verdict  the  court  will  award  a  venire  de 
novoy  see  ante,  1107. 
Where  Postea  Where  the  record  of  Nisi  Prius  with  the  postea  indorsed 
lost.  Qjj  j^  ^y^g  \qqI^  the  court  ordered  a  new  one  to  be  made  out 

from  the  issue  roll  and  from  the  associate's  notes  {h). 


Judgment.  Judgment.']  The  judgment  is  amendable  at  common  law, 

in  substance  or  in  form,  at  any  time  during  the  term  of 
which  it  is  signed;  and  after  that  time,  even  after  error 
brought,  and  in  nullo  est  erratum  pleaded  {i),  it  is  amendable 
for  misprision  of  the  clerk,  by  the  8  H.  6,  c.  12,  and  8  H.  6, 
c.  15  (I).  Where  a  judgment  de  bonis  propriis  was  entered 
against  an  executor,  instead  of  judgment  de  bonis  testatoris^ 
the  court  ordered  it  to  be  amended  (J),  even  after  erro 
brought  (m).  So,  where  the  judgment  was  "  should  recover*' 
instead  of  "  do  recover,  "  it  was  allowed  to  be  amended  after 
error  brought  (w).  So,  where,  in  debt  on  bond,  judgment  was 
entered  by  mistake  for  the  penalty  as  damages,  the  court  al-? 


orw 


& 

Lv)  Allerton  v.  Stockdale,  Exch.,  E.  T.  (g)  Vol.  1.320:  Doe  Hitchings-v.Lewk^v'^ti, 

1R38;  2  Jurist,  306.  1  Burr.  617.                                                  *; 

(£)  Scougall  V.  Campbell,  1  Chit.  283.  (h)  Dayrell  v.  Bridge,  2  Str.  1264.           ^-i^    , 

(a)  Rodney  v.  Strode,  Carth.  19  :    Mit-  |t)   Usher  v.  Damey,  4  M.  &  Sel.  948  Will 

ehell  V.   Millbank,  6  T.  R.  199 :    Dale  v.  Foster  v.  Blackwell,  Barnes,  /:   Davids  i.»^ 

Eyre,  1  Wils.  306:  ante.  Vol.  I  323.  Wilson,  Id.  18. 

{b)  Johns  V.  Dodstvorth,  Cro.  Car.  192:  {h)  See  Lady  Cass  v.  Title,  2  Str.  682: 

Sabin  v.  Long,  1  Wils.  30.  Wentworth  v.  Stafford,  1  Ld.  Raym.  68: 

(c)  Post,  1260.  5  Mod.  147,  S.  C. ;  Mara  v.  Quin,  6  T.  R. 

(d)  Airt» w era  V.  Pos?an,  3  B.  &:  P.  343.  1:    Dunbar  v.   Hitchcock,   3  M.    &  SeL 

(e)  Rex  V.  Keat,  1  Salk.  47;  Bull.  N.  P.  591 :   Green  v.  Miller,  2  B.  &  Adol.  781. 
320:    Sandford   v.    Po7ter,   2   Chit.    Rep.  (^   Short   v.  Coffin,    5   Burr.   2/33;   Ii|i{ 
352.  Doug.  116,  n.  (I)," S.  C.                             J  i 

If)  Mayo  V.  Archer,   1    Str.  .'514:    see  {m)  Green  v.  Rennet  t,  I  T.  R.  783: 

Cromwell  V.  Grunsden,  2  Salk.  462 ;  1  Ld.  see  Dunhar  v.   Hitchcock,   3  M.  & 

Raym.  335,  S.  C.  .•  Trevlmn  v.  Lawrance,  591. 


1   Salk.  276 ;     3  Id.  151 ;    2  Ld.   Raym.        (n)    Blackey   v.    Birmingham,    2  Slilj  It 
1036,  S.  C.  1132:  Slicer  v.  Thompson,  Id.  1150. 
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lowed  it  to  be  amended  after  error  brought  (o).  In  a  recent  Chap.  xxx. 
case  the  following  variances  in  entering  up  a  judgment — viz.  ^^^'^-  ^- 
that  the  plaintiff,  as  to  certain  "counts"  (instead  of  "is- 
sues") take  nothing  by  his  "bill,"  (instead  of  "writ"),  and 
that  the  "  defendant"  (instead  of  "  defendants")  recover  costs, 
&c. — were  held  clerical  errors,  which,  when  ascertained  by 
comparison  with  the  record  of  the  proceedings  in  the  cause, 
the  court  amended,  although  the  judgment  were  of  a  term 
past,  and  although  a  writ  of  error  was  pending,  in  which 
these  and  other  errors  were  assigned  (/)).  So,  where  the 
defendant  was  found  not  guilty  as  to  part,  and  there  was 
no  judgment  for  him  as  to  that  part,  the  court  allowed 
the  record  to  be  amended  by  the  verdict  ( 5').  So,  where  a 
verdict  was  given  for  more  damages  than  were  laid  in  the 
declaration,  and  judgment  entered  accordingly,  the  court  al- 
lowed the  judgment  to  be  amended,  and  [a  retnittitur  entered 
for  the  excess,  even  after  error  brought  (r).  They  have 
refused,  however,  to  amend  a  judgment  entered  upon  a 
warrant  of  attorney  as  to  the  names  of  the  defendants, 
though  the  warrant  of  attorney  was  correct  in  that  respect, 
and  the  judgment  might  have  been  amended  by  it  (5).  So, 
where  a  joint  judgment  was  entered  up  on  several  scire 
facias  against  bail,  the  court  held  that  it  was  not  amend- 
able after  the  term  of  which  it  was  entered  (^).  And  the 
Court  of  Common  Pleas  have  refused  to  amend  a  judgment 
against  an  executor,  where  the  amendment  would  be  to  his 

)rejudice  (w).     The  judgment  may  be  amended  by  the  ver- 

ict(A),  or  by  the  judgment  paper. 
After  verdict  or  judgment  by  confession,  (and  after  judgment  What  Defects 

)y  default,  hj  4t&^6A.  c.  16,  5.  2),  the  want  of  a  misericordia  veJdIS  Sc. 
or  capiatur{y),  or  the  entry  of  one  for  the  other  (0),  or  the  entry 
of"  ideo  concessum  est  per  curiam^''  for  "  ideo  consideratum  est  per 
rariam^''  or  the  increased  costs  after  verdict  or  after  nonsuit  in 

eplevin  not  being  entered  to  be  at  the  request  of  the  party  for 

vhom  judgment  is  given  (<?),  or  the  costs  in  any  action  not 

)eing  entered  to  be  by  consent  of  the  plaintiff;  these,  and 
all  other  matters  of  the  like  nature,"  not  being  against  the 

ight  of  the  matter  of  the  suit,  nor  whereby  the  trial  or  issue 

re  altered,  are  aided  by  16  &;,  17  C  2,  c.  8  (5). 
Where  the  judgment  roll  was  lost,  the  court  allowed  it  to  New  Entry 

e  supplied  by  a  new  entry  (c).  \o%t^  ^"^' 

Scire  Faciasr\  The  court  have  a  power  of  amending  a  scire  Scire  Facias. 

das,  for  any  misprision  of  the  clerks,  by  stat.  8  H,  6,  c.  12, 
[ready  mentioned,  that  statute  expressly  including  "  writs" 
ljnerally(<i).  They  have  accordingly  allowed  a  scire  facias 
revive   a  judgment,    and  the   declaration   thereon   to  be 

|o)  MS.,  E.  1814.  Marsh.  401,  S.  C. 

J)  Paddon    v,   Bartlett,    3  Ad.  &  Ell.        (r)  Smith  v.  Fuller;  2  Str.  786. 

ip)  Parsons  v.  Gill,  1  Salk.  50  ;   2  Ld. 

j)  Smith  V,  Fuller,  2  Str.  786.  Raym.  805,  S.  C. 

»)  Ante,  11.32.  (s)  See  Hackett  v.  MnrshalU  1  Str.  313. 

))  Sale   V.   Crompton,   2   Str.  1209;    1        [a]  See  Tidl!/  \.  Sparkes,  2  Str.  Hm. 
lis.  61 ,  S.  C.  (6)  See  Vol.  I.  336. 

p)  Villars  v.  Parrtf,   1  Ld.  Raym.  182,        \c)  Douglas    v.    Yallop,    2   Burr.   722 : 

I;  Comb.  307,  S.  C.  Evans  v.  Thomas,  2  Str  833. 

1^)  Burroughs  \.  Stevens,  5Ta\mt.c>o\x        [d)  See  ante,  1115:    Thorp  v.  Hook,  1 

ice    V.    Nicholson,    6    Taunt.    45;     1  Dowl.  501. 
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Hook  iv. 
Part   i. 


jinK'.iulo(l(r^),  and  this  ultlioiif^h  execution  thereon  li.'is  ])ccn 
executed  und  returned  (/*) ;  and  wliere  the  scire  facias  is  an  ori- 
ginal proceeding,  it  may  he  amended  in  all  cascH  where  an 
amendment  of"  an  original  writ  would  })e  allowed ((7)  ;  and  the 
amendment  will  he  allowed  although  after  nm  tiel  record 
pleaded  (//).  And  where  the  aMwigneen  of"  a  hankrupt  issued  a 
scire  facias  to  revive  a  judgment  o})tained  hy  the  ])anknipt 
before  his  bankruptcy,  hut  omitted  to  make  the  official  assignee 
a  co-plaintiff",  the  court,  though  after  issue  joined,  allowed  an 
amendment  hy  inserting  his  name,  with  liberty  to  the  defen- 
dant to  plead  de  novo  («).  But  the  court  have  refused  to 
allow  a  scire  facias  on  a  recognisance  of  bail  to  be  amended, 
in  order  that  the  bail  might  have  a  further  time  to  render  their 
principal  {k).  In  this  case,  therefore,  and  in  all  other  cases 
where  leave  to  amend  will  not  be  granted,  the  plaintiff,  if  nul 
tiel  record  be  pleaded,  should  move  to  quash  the  writ. 

If  the  defendant  plead  to  the  scire  facias,  and  the  plaintiff 
d"*r*&'^  ^^"^  proceed  to  trial,  after  verdict  all  defects  in  form  and  substance 
by  18  EL  c.  14,  and  defects  both  in  form  and  substance  by  6 
G.  1,  c*  13  :  and  the  defects  aided  after  verdict  by  18  El.  c.  14, 
are  now  aided,  after  judgment  by  confession  or  default,  by 
4(5>-6^.  c.  16,5.  1{1). 


What  Defect 


Writof  Error, 

What  Defect 
amendable. 


In  what 
Court. 


Writ  of  Error,  <^c.]  A  writ  of  error  was  not  amendable  at 
common  law  {m) ;  but  now,  by  the  5  (r.  1,  c.  13,  all  writs  of  error 
wherein  there  shall  be  any  variance  from  the  original  record, 
or  other  defect,  may  and  shall  be  amended  and  made  agreeable 
to  such  record,  by  the  respective  courts  where  such  writs  of 
error  shall  be  made  returnable.  Therefore,  where  a  writ  of 
error  was  brought  jointly  with  one  who  should  not  have  been 
joined,  the  court  allowed  the  writ  to  be  amended  by  striking 
out  his  name(w^).  So,  a  mistake  in  the  name  of  one  of  the 
parties  has  been  amended  (0)  ;  in  another  case  the  writ  was 
amended  by  adding  parties  (/?)  ;  and  in  another,  by  altering 
even  the  description  of  the  form  of  action  (5').  But  where  the 
writ  is  returnable  before  judgment  is  given,  this  is  a  fault 
which  cannot  be  amended (r). 

According  to  the  statute,  the  writ  is  to  be  amended  by  the 
court  in  which  it  is  returnable  ;  yet  this  seems  to  be  only  in 


(e)  Braswell  v.  Jeco,  9  East,  316  :  see 
Perkins  v.  Petit,  2  B,  &  P.  275,  and  the 
cases  there  cited :  see  Klos  v.  Dodd,  1  H. 
&  W.  342;  4  Dowl.  67. 

(/)   Thm-pe  v.  Hook,  1  DowJ,  501. 

ig)  Bui  cm  V.  Hoskins,  6  Mod.  263: 
Reg.  V.  Aires,  10  Mod.  258,  .354  :  Rex  v. 
El/re,  1  Str.  43;  6  Bac.  Abr.,  Sci.  Fa.  D. 

{h)  Hampson  v.  Chamberlain,  Barnes, 
3:  Sweetland  v,  Beezeley,  Id.  4  :  Bras- 
well  V.  Jeco,  9  East,  316. 

(t\  Holland  v.  Phillips,  2  Per.  &  D.  336. 

\k)  Grey  v.  Jefferson,  2  Str.  1165:  Bond 
V.  Turner,  8  Mod.  305:  Stevenson  v. 
Grant,  2  New  Rep.  103  :  Fulwood  v.  An- 
niss,  3  B.  &  P.  32i :  but  see  Sweetland  v. 
Beezeley,  Barnes,  4:  Perkins  v.  Petit,  1 
B.  &  P.  275. 

{D  See  6  Bac.  Abr.,  Sci.  Fa.  D. 

(m)  Thompson  v.  Crocker,  1  Salk.  49;  1 
Ld.  Raym,  564,  S.  C;  Walter  v.  Stokoe, 
Id.  71;  5  Mod.  16,  69,  S.  C. 


(n)  Sword  Blade  Company  v.  Dempsey^ 
2  Str.  892;  Fitzg.  201;  1  Barnard,  405, 
421,  S.  C:  Verelst  v.  Rafael,  Cowp.  425: 
Rafael  v.  Verelst,  2  W.  Bl.  1067. 

(0)  Barnard  v.  Guy,  2  Smith,  259. 

(/;)  Lady  Cass  v.  Title,  2  Str.  682:  and 
see  Baker  v.  Nearer,  1  Dowl.  617;  1  C.  dc 
M.  112,  S.  C;  but  see  Lady  Cwts  v.   Title, 

1  Str.  606:  Ginger  v.  Con  per,  2  Ld.  Raym. 
1403;  lStra.666,  S.C.:  Elkinsv.  Payne, 

2  Ld.  Raym.  1532:  Walter  v.  Stokoe.  1  Id. 
71 ;  5  Mod.  69,  S  C. ;  Hacket  v.  Hearne, 
Carth.  8 :  Rex  v.  Inhabitants  of  All  Saints, 
Derby,  2  Str.  1110:  M'Namara  v.  Fisher, 
a  T.  R.  302. 

(q)  Sampayo  v.  De  Payba,  5  Taunt.  82. 

(r)  Wright  V.  Canning,  2  Str. 807;  2  Ld. 
Raym.  1531;  1  Barnard,  62,  65,  S.  C:  Re- 
jindoz  V.  Randolph,  2  Str.  834:  Vice  T. 
Burton,  Id.  891:  Wilson  v.  Ingoldsb>/,  2 
Ld.  Raym.  II79.    And  see  Vol.  I.  353. 
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cases  where  the  original  record,  and  not  a  transcript  merely,  Chap.  xxx. 

is  removed  into  such  court ;  and  therefore,  upon  a  writ  of  error U — 

from  the  Queen's  Bench  to  the  Exchequer  Chamber,  it  was 
holden  that  the  writ  should  be  amended  in  the  Court  of 
Queen's  Bench,  where  the  original  record  lay  (5). 

Upon  amending  a  writ  of  error,  new  bail  must  be  put  in  to  Bail  on. 
the  amended  writ,  in  the  court  below(^).     The  amendment  in  Costs  of. 
this  case   is   now   allowed,   as  a  matter   of  course,    without 
costs (m)  ;  but,  if  the  rule  be  also  to  amend  the  assignment  of 
errors,  it  is  upon  payment  of  costs (,r). 

If  the  court  give  the  defendant  in  error  leave  to  amend  Amendment 
the  original  record,  after  the  plaintiff  has  transcribed,  they  ^^  Transcript, 
will  also  order  the  same  amendment  to  be  made  in  the 
transcript  (_y).  Or  if  there  be  any  error  in  the  transcript, 
arising  from  the  misprision  of  the  clerk,  the  court  will  order 
the  master  to  amend  it,  and  order  the  record  below  to  be 
produced  before  him  for  the  purpose  of  his  making  the 
amendment  by  \t{z).  And  where  the  clerk  of  the  errors 
below  amended  the  transcript  himself  in  such  a  case,  without 
any  order  from  the  court  to  that  effect,  and  after  the  defect 
in  the  transcript  had  been  assigned  for  error,  the  Court  of 
Queen's  Bench  refused  to  order  the  transcript  to  be  restored 
to  the  state  in  which  it  was  when  the  plaintiff  assigned  his 
errors  (a). 

As  to  the  amendment  of  an  assignment  of  errors,  see  2  Mod.  of  Assign- 
304;  Fitzg.268.  -^^^Z 

Execution.']    Writs    of   execution  may  be   amended   for  a  Execution, 
misprision  of  the  clerks,  by  the  8  /T.  6,  c.  12 ;   and  the  court  ^^[g'^jj^^g^^" 
lave  accordingly  allowed  them  to  be  amended  in  the  teste  (b),  and  how. 
in  the    return  (c),  the  names   of  the  parties  (d)^  the  sum  re- 
covered  by   the   judgment  (e),  and  the  like(/),    even  after 
they  have   been  executed  (g),  and  after  a  rule  nisi  obtained 
to  set  it  aside  (k) ;    and  this    even  as   against   the    bail  (h), 
upon   payment  of  costs.     So,  if  a  Jieri  facias  or  ca.   sa.   be 
directed   to  the  sheriff  of  another  county,  instead   of  a  tes- 
tatum^ the  plaintiff,  upon  suing  out  such  a  fi.  fa.  or  ca,  sa.  as 
would  warrant  the  former  one,  if  it  had  been  a  testatum,  get- 

(»)  RM«e»-v.  Rerfstone,  2Str.  837:  Tully  plaintiff.   (Id.) 

,Sparkes,\A.^d:  see  Snook  V.  Mattock,  (d)  Thorpe    v.     Hook,    J     DowL    501: 

5Ad.  &EI.  239.  Mackie  v.  Smith,  4  Taunt.  322:  Newn- 

{t)  Rafael  v.  Verelst,  2  W.  Bl.  1067.  ham  v.  Law,  5  T.  R.  577. 

(m)  Gardner  v.  Merrett,   2  Str.  902;    2  (e)  Larochev.  Wasbrough,  2  T.  R.  737: 

Ld.  Raym.  1587;  Fitzg.  268,  S.C.  Arnell  v.  Weathei-by,  3  Dowl.  464;  1  C, 

(a;)  Gardner  v.  Merrett,  Fitzg.  268.  M.  &  R.  831,  S.  C. 

{y)  See  Usher  v  Dansey,  4  M.  &  Sel.  94.  (/)  See  Shaw  v.  Maxwell,  6  T.  R.  450. 

(2)  Dunbers  V.  Pender,   1  Wils.  337:  see  t^)    Thm-pe    v.    Hook,    1    Dowl.    501: 

Hex  V.   Ponsonbi/,  Id.  303:  De  Tastet  v.  M' Cm-mack  v.  Melton,  1  Ad.  &  Ell.  331: 

Rucker,  3  B.  &  B.65;  6  Moore,  135,  S.C:  Arnell  v.  Weatherby,  3  Dowl.  464;  1  C, 

Hichardson  v.    Mellish,  3  Bing.   334;    11  M.   &  R.  831,  S.    C.     In  M'Cormack  v. 

Moore,  104,  S.  C.  Melton,  the  plaintiflF,   having  recovered 

(a)  Randole  v.  Bailey,  1  M.  &  Sel.  232.  35^.,  arrested  the  defendant  on*  a  ca.  sa. 

(h)  Engleheart  v.  Dunbar,  1  Dowl.  202:  for  34/.     The  court  refused  to  discharge 

lampbeU  v.  Gumming,  2  Burr.  1188:  see  thedefendantoutof  custody,  and  allowed 

Bradley  v.  Baillie,  1  Scott,  78;  3  Dowl.  the  process  to  be  amended  by  inserting 

ill,  S.  C:  post,  1135.  the  true  sum,  it  not  being  shewn  that  the 

(c)    Thorpe    v.    Hook,    501:    Hunt   v.  variance  was  intentional,  or  that  the  de- 

'Cendrick,    2    W.    Bl.   836:    Atkinson  v.  fendant  was  damnified.    And  see  Mouys 

Newton,    2  B.   &    P.  a36.     But  not,   it  v.  Leake,  8  T.  R.  416,  n. 


i 


eems,  to  enlarge  it.    (Hildyardv.  Baker,        {h)  Arnell  v.  Weatherby,  3  Dowl.  464; 
Dowl.  16.  1  C.  &  M.  611,  S  C.)     At  all    1  C,  M.  &  R.  831,  S.  C. 
vents   not  without  the  consent  of  the 
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Look  iv.  ting  it  returned,  and  entering  tlie  writ,  return,  and  the  award 
•^  '•  of  the  testatum  on  tlie  roll,  may  have  leave  to  amend  the 
former  writ  hy  inserting  the  tedntnm  clause,  &c.,  upon  pay- 
ment of  costs  («).  And  if  the  tesiatiim  he  issued  without  an 
original  to  warrant  it,  the  ])arty  may  amend  the  defect  him- 
self at  any  time,  hy  suhsequcntly  suing  out  the  writ,  even 
after  an  apj)lication  to  set  aside  the  testatum  {j).  The  writ 
may  he  amended  hy  the  award  of  execution  on'  the  roll  (^), 
(and  for  this  purj)ose  the  entry  of  the  award  of  it  on  the  roll 
must  he  made,  and  the  roll  produced  in  court  at  the  time  the 
motion  is  made,  see  Vol.  I.  420),  or  by  the  record  of  the 
judgment  (/). 

When  not.  The  court,  however,  refused  to  allow  an  amendment  of  fifi. 

fa.  where  the  defendant  had  become  hankru])t  before  sale  of  the 
goods  taken  in  execution  under  the  writ,  because  the  amend- 
ment would  prejudice  the  rights  of  third  persons;  namely,  the 
assignees  and  the  other  creditors  (m).  And  where  the  defend- 
ant died  before  the  application,  the  Court  of  Common  Pleas 
refused  to  amend  a  jfteri  facias  by  inserting  the  testatum 
clause  (n).  Where,  by  allowing  the  amendment  of  a  ca.  sa., 
the  bail  would  be  fixed,  the  court  would  give  the  bail  an 
opportunity  of  freeing  themselves  (o). 

No  Statute  of      It  may,  perhaps,  be  necessary  to  add,  that  the  statutes  of 

Jeofails  as  to.  jeofails  do  not  extend  to  writs  of  execution. 

Sheriff's  Re-        Sheriff^  s  RetuTTi.']   As  to  allowing  an  amendment  of  this, 
^"^'^'  see  ante,  Vol.  I.  413.     The  court  have,  under  peculiar  circum- 

stances, ordered  the  return  to  be  amended,  without  the  con- 
sent of  the  sheriff  (p). 

Rules  of  Rules  of  Court,  Orders,  S^c.']  If  a  rule  or  order  of  the  court 

Court,Orders,  -^^  drawn  up  wrong  by  mistake,  the  court,  upon  application, 
will  frequently  order  it  to  be  corrected  (f^^).  In  one  case,  where 
the  christian  and  surname  were  transposed  by  mistake  in 
an  order  of  reference,  the  court  allowed  the  mistake  to  be 
amended  (r).  But  the  court,  in  a  more  recent  case,  refused 
to  allow  an  amendment  in  a  rule  for  setting  aside  an  award  (5). 
Where  the  defect  in  a  rule  is  attributable  to  the  officer  of  the 
court,  it  will  bi^,  amended  without  costs (^).  The  court  has 
no  jurisdiction  t  o  amend  an  order  of  Nisi  Prius  until  it  has 
been  made  a  rule  of  court  (u).  Also,  the  court  are  not  bound 
by  the  literal  terms  of  the  rule  granted,  but  may  make  the 
rule  absolute  in  what  amended  form  they  please,  so  as  sub- 
stantially to  effect  the  object  for  which  the  rule  was  grant- 
ed(^). 

AiBdavits.  AJidavits.^  It  seems  that  an  affidavit  may  be  amended  in 

{i'l  Cowrerthwaite  v.    Oiven,   .3  T.    R.  Dowl  111,  S.  C. 
657:  Meyer  v.  Ring,   1   H.   Bl.  541.    and         (;;)  Green  v.  GlassbrooJc,  2  Ring.  N.  C. 

see  Allen  v.  Allen,  1  W.  Bl.   ()94:  Fotvi-  143;  see  Rowe  v.  Tapp.  9  Price.  ,S47. 
combe  v,  Kent,  2  Dowl.  4fi5:  ante,  420.  (9)  Tidd,  452:  see  Lopez  v.  De  Tastet, 

(i)  Esdaile  v.  Daris,  6  Dowl,  465.  8  Taunt.  712 ;  7  Moore,  120,  S.  C. 

(k)  Atkinson  v.  Newton,  2  B.  &  P.  336.         (r)  Price  v.  James,  2  Dowl.  435. 

(/)   Thw-pe  V.  Hook,  1  DowLSOl :  Browne        {s)  Sherry  v.  Oke,  3  Dowl.  .349. 
V.  Hammond,  Barnes,  10.  (t)  Dotvning  v.  Jennings,  5  Dowl.  373, 

(w)  Hunt  V.  Pasman,  4  M.  &  Sel,  329.  (u)  Crouch  v,  Tregoning,  5  Dowl.  230. 

(m)  Phillips  v.   Tanner,  6  Bing.  237;    3        (x)  Doe  Stevens  v,  Lwd,  6  Dowl,  256: 

Moo,  &  P.  562,  S.  C,  see  Higgins  v.  Nichols,  7  Dowl.  551,  per 

(0)  Bradley  v.  Baillie,   1  Scott,  78;  3  Pattesou,  J. 
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matter  of  form  (y).  And  in  a  late  case,  where  the  names  of  Chah.  xxx. 
the  deponents  were  omitted  in  the  jurat,  through  the  inad-  ^"^'^-  ^- 
vertence  of  the  judge's  clerk,  the  judge  allowed  an  amend- 
ment (z).  If  there  is  a  defect  in  intitling  affidavits  produced 
on  shewing  cause  against  a  rule,  the  court  will  sometimes 
allow  the  rule  to  be  enlarged,  in  order  that  the  title  may  be 
amended  (a).  And  in  a  recent  case,  the  title  of  an  affidavit 
on  which  a  rule  had  been  obtained  was  allowed  to  be  amended 
on  payment  of  costs,  the  opposite  party  having  leave  to  file 
affidavits  in  reply  (b).  If  the  affidavit  be  re-sworn,  it  seems 
that  it  can  only  take  effect  from  the  date  of  the  neyv  jurat  (c). 

(j/)  See  Atistin  v.  Grange,  1  H,  &  W,  (a)  Anderson  v.  Ell,  3   Dowl.  73:    see 

670,  where  it  was  held  to  be  no  objection  Davies  v.  Skerlock,  7  Dowl,  592. 

to  an  affidavit  that  the  words  "  before  (b)  Rex    v.    Warwickshire    Justices,    5 

me"   in  the  ^wra^  were   struck  out,  and  Dowl.    382:    see    Davies   v.    Skerloi:k,  7 

' '  by  the  court"  inserted.  Dowl.  592. 

(2)  Ex  p.  Smith,  2  Dowl.  6O7.    As  to  (c)  See  Wood  v.  Stephens,  3  Moore,  326, 

amending  in  the  Exch.  see  1  Tyrw.  Rep.  per  cwiam. 
261. 
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Part  r. 

Costs  not  al- 
lowed at  Com- 
mon Law. 


Now  allowed 
by  Statute. 


2. 


Statutes    and    Rules,    as    to, 

1138. 
On     Verdict  for    Plaintiff, 

1139. 
On  Verdict  for  Defendant, 

1152. 
W/iere  several  Issues,  1154. 
Double    and    TreOle    Costs, 

1160. 
Taxation  of,  1162. 
By  whom,  id. 


2. 


Taxation  o/*— continued. 
Notice  of  Taxation,  Affidavit 

of  Increase,  8fc.,  1162. 
What    Costs    allowed,    8fc., 

1163. 
Directions  to  Taxing  Officers, 

where    Costs    under    20/., 

1167. 
Reviewing  Taxation,  1168. 
Remedies  for  Costs,  id. 


1.  Statutes  and  Rules  as  to. 

AT  common  law,  neither  the  plaintiff  nor  the  defendant  was 
entitled  to  costs.  In  all  actions,  however,  in  which  damages 
were  recoverable,  the  plaintiff,  if  he  had  a  verdict,  was  in  ef- 
fect allowed  his  costs ;  for  the  jury  always  computed  them  in 
the  damages.  But  the  defendant  was  wholly  without  remedy 
for  any  expenses  he  had  been  put  to,  if  he  had  a  verdict,  or 
the  plaintiff  were  nonsuited,  the  amercement  to  which  the 
plaintiff  was  subjected  in  such  a  case,  pro  falsa  clainore  sua, 
going  entirely  to  the  crown. 

This,  however,  has  since  been  remedied  by  statute.  By  stat. 
Gloucester,  (6  JEd.  1,  c.  1),  the  plaintiff ,  in  all  actions  in  which 
he  recovers  damages,  shall  also  recover  against  the  defendant 
his  costs  of  suit  (a) ;  which  statute  extends  to  all  cases  in  which 
single  damages  have  been  given  by  a  subsequent  statute  TJ), 
and  also  to  cases  where  an  action  is  given  to  a  party  grieved  (c), 
but  not  to  actions  by  a  common  informer(c?).  The  circum- 
stance that  the  plaintiff's  cause  has  been  conducted  by  one 
who  is  not  an  attorney,  does  not,  in  general,  deprive  the 
plaintiff  of  his  right  to  full  costs  against  the  defendants (^). 
As  to  defendants,  they  are  also  now  by  stat.  23  H.  8,  and 
4  Jac.  1,  entitled  to  costs  if  they  have  a  verdict,  or  if  the 
plaintiff  be  nonsuited  after  appearance,  in  all  actions  in  which 
the  plaintiff  would  be  entitled  to  costs  if  he  recovered  (/). 


i 


[a)  See  Garland  v.  Jekyll,  2  Bing.  330; 
9  Moore,  620,  S.  C. 

(h)  Jackson  v.  Colesivorth,  1  T.  R.  73. 

(c)  Creswell  v.  Hoghton,  7  T.  R.  268: 
Mayor  ^c.  of  Plymouth  v.  Warring,  Willes, 
440:  Shore  v.  Madisten,  1  Salk.  206:  Col- 
lege of  Physicians  v.  Harrison,  9  B,  &  C. 
524;  2  Bac.  Abr.,  Costs,  E  3:  Ward  v. 
Snell,  1  H.  Bl.  10. 

(d)  Sh<yre  v.  Madisten,  1  Salk.  206:  and 
see  Wilkinson  v.  Allot,  Cowp.  366;  Bull. 


N.  P.  194:   Ward  v.  Snell,  1  H.  BL  10. 

(e)  Reader  v.  Bloom,  3  Bing.  9;  10 
Moore,  261,  S.  C. :  Anon.  v.  Sexton,  1 
Dowl.  180:  Bayley  v.  Thompson,  2  Dowl. 
665:  Hill  v.  Mills,  Id.  696 :  sed  vide  Young 
V.  Dowlman,  3  Y.  &  J.  24:  ante.  Vol.  I. 
35:  and  see  Patterson  v.  Powell,  3  Moo. 
&  Sc.  195:  Meekin  v.  Whalley,  4  Id.  494 : 
Humphrys  v.  Harvey,  Id.  500. 

(/)  4J;l,  c.  3:  23H.8,  c.  15. 
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But  the  statute  of  Gloucester,  giving  costs  to  the  plaintiff  in  Chap.  xxxt. 
all  cases  where  he  recovered  damages,  as  above  mentioned,  was  j^      „      ~7~ 
found  to  have  the  effect  of  encouraging  suits  for  very  trifling  to  Plaintiff"  in 
causes ;  and  the  legislature,  therefore,  were  obliged  to  interfere,  ^^^rtain  Cases. 
and  have  in  some  measure  remedied  the  evil,  by  enacting  that 
if  the  plaintiff,  in  certain  cases,  recover  less  than  40^.  damages, 
he  shall  be  entitled  to  no  more  costs  than  damages.     The  sta- 
tutes making  this  provision  shall  be  mentioned  particularly  in 
the  course  of  the  present  Chapter. 

Having  made  these  few  observations  upon  the  subject  of 
costs  generally,  and  observing  that  the  costs  of  particular  ac- 
tions, and  in  particular  proceedings,  have  for  the  sake  of  con- 
venience been  treated  of  under  the  respective  titles  throughout 
this  Work,  we  shall  now  consider  the  following  brandies  of 
the  subject  which  have  not  elsewhere  been  particularly  no- 
ticed :  viz. — 

On  Verdict  for  Plaintiff,']  The  general  rule,  established  by  After  Verdict 
the  statute  of  Gloucester,  as  above  mentioned,  is,  that  the  plaintiff  ^^''  P^^'^tiff- 
is  entitled  to  his  costs  in  all  cases  where  he  recovers  damages.  ^"  General. 
The  operation  of  this  rule  is,  however,  in  many  cases  modified 
by  subsequent  statutes ;  and,  first — 

By  43  El.  c.  6,  s.  2,  if  in  a  personal  action  "  not  being  for  Where  Judge 
any  title  or  interest  of  lands  {g),  nor  concerning  i\\e  freehold  or  ^'^gf^^  undei- 
inheritance  of  any  lands^  nor  for  any  battery^''  it  shall  be  cer-  s.2,  tiiatDebt 
tified  by  the  judge,  (not  the  sheriff' or  judge  of  an  inferior  court  OJ"  Damages 
trying  under  the  3  c^-  4  W.  4,  c.  42,  s.  17(h),  nor  on  a  writ  of 
inquiry  (i),  before  whom  it  shall  be  tried  (k)  ),  that  the  debt  or 
damages  to  be  recovered  therein  do  not  amount  to  40^.,  the 
plaintiff'  shall  have  no  more  costs  than  damages,  but  less  at  the 
discretion  of  the  court (/).  The  object  of  the  statute  was  to 
confine  trifling  suits  to  inferior  courts,  or,  in  other  terms,  to 
prevent  the  bringing  of  actions  which,  in  point  of  principle, 
ought  not  to  be  commenced  at  all(m).  It  has  been  liolden  to 
apply  to  all  personal  actions  not  expressly  excepted  from  it(n). 
Even  in  actions  upon  statutes  giving  the  plaintiff  "  full  costs 
of  suit,"  the  judge  may  certify  under  this  statute,  which  will 
have  the  eff'ect  of  giving  the  plaintiff  no  more  costs  than  da- 
mages (o).  In  an  action  against  an  attorney,  where  there  is  a 
verdict  for  less  than  40.?.  damages,  the  judge  may  certify  under 
this  statute,  although  the  defendant  could  only  be  sued  in  the 
superior  court (/>).  And  he  may  certify,  though  one  of  the 
I  defendants  suffer  judgment  by  default (^).     And  although  the 

ig)  A  right  to  take  water  from  a  well,  binson,  2  Str.  1232;  1  Wils.  93,  S.  C-  How- 

by  reason  of  the  occupation  of  a  dwell-  ard  v.  Cheshire,  Say.  260:  Dandy,  Sexton, 

ing-house,  and  for  the  more  convenient  3  T,  R.  37. 

occupation  thereof,  is  an  interest  in  land.  (m)  Per  Bun-ough,  J.,  in  Pi/eburti  v. 

{Ti/ler  V.  Bennett,  5  Ad.  &  El.  377)-  Gibsm,  8  Moore,  450;   Gilb.  C.  P.  261. 

(h)  Claridge  v.  Smith,  4  Dowl.  583;  1  (n)  See  Dand  v.  Sexton,  3  T.  R.  37: 

H.  &  W.  667,  S.  C.  Pyeburn  v.  Gibson,  8  Moore,  450,  and  the 

(t)   Wardroper  v.  Richardson,    1   Ad.  &  cases  infra. 

Ell.  75:   Story  v.  Hodson,  5  Dowl.  558:  (o)  Irwinev.  Rerfdwfe,  5  B.  &  Aid.  796; 

Jones  V.  Bond,  2  M.  &  W.  813;  5  Dowl.  1   D.   &   R.  413,   S.  C:    see  Simpson  v. 

455,  S.  C.  Hurdis,  2  M.  &  W.  85;  5  Dowl.  304,  S.  C. 

(k)  Therefore,  on  a   trial  before   the  (p)  Wright  v.  Nuttall,  10  B.  &  C,  492; 

sheriff",  where  a  verdict  is  given  for  less  5  M.  &  R.  454,  S.  C-  and  see  Pyeburn  v. 

than  40s.,  the  court  has  no  power  under  Gibson,  8  Moore,  450. 

the  act  to  deprive  the  plaintiff"  of  his  {q)  Harris  v.  Duncan,  4  Nev.  &  M.  63: 

costs.     (Stm-y  \.  Hodson,  5  Do-wh  558).  2  Ad,  &  E.  158,  S.  C. 

(/)  See  Hullock,  19,27:  Walker  v.  Ro- 
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Hook  IV.  defendant  lias  pleaded  .several  ])leas,  embodying  the  same  de- 
'jL"Ii_  fenee,  contrary  to  /.'.  //.  7'.,  4  ^r.  4,  ;?.  7  (which  would  other- 
wise entitle  the  ]»laintiff  to  his  costs(r).  And  a  plea  of  jus- 
tification does  not,  it  seeins,  necessarily  prevent  the  judge  from 
oertifying(A').  Theforn)  of  the  declaration  may  shew  that  the 
case  is  within  the  statute,  hut  does  not  conclusively  shew  that 
it  is  not;  and  in  order  to  determine  whether  or  not  the  case  is 
within  the  statute,  tiie  jdeadings,  and  if  they  he  not  conclusive, 
then  the  evidence  must  be  considered :  therefore,  if  the  action 
be  for  assault,  battery,  and  false  imprisonment,  yet  if  no  bat- 
tery be  admitted  or  proved,  the  judge  may  certify  (^) ;  and  even 
where  a  battery  is  proved,  the  judge  may  certify  as  to  the 
assault  and  false  imprisonment,  and  then  by  the  22  i)  23  C.  2, 
(see  2^ost,  1J42),  the  plaintiff  will  be  deprived  of  his  costs  upon 
the  battery  also(w).  And  the  same  has  been  held  in  an  action 
for  an  injury  to  a  right  of  common  by  digging  turves,  the  title, 
&c.,  not  coming  into  question  (;?;).  And  where  to  an  action  of 
trespass  quare  claiisnmf regit ^  "  not  guilty  "  was  pleaded  since  the 
rule  //.,  4  IV.  4,  r.  .5,  s.  2,  and  the  title,  &c.,  did  not  come 
in  question,  it  w^as  held  that  the  judge  might  certify  (y).  But 
if  from  the  pleadings  it  appear  that  the  title  or  interest  in  the 
lands,  or  the  freehold  or  inheritance  therein,  necessarily  came 
in  question,  or  if  a  battery  be  admitted,  the  judge  cannot  cer- 
tify ;  or  if  he  do  certify,  the  court,  upon  application,  will  direct 
the  master  to  tax  the  plaintiff  his  costs,  notwithstanding  the 
certificate  (;2;).  Thus,  where  to  trespass  for  breaking  and  en- 
tering a  house,  the  defendant  pleaded,  1st,  not  guilty ;  2nd,  that 
the  messuage  was  not  the  plaintiff's ;  Srdly,  Liherum  tenementum, 
and  the  plaintiff  replied  a  demise  from  defendant,  on  which  is- 
sue was  joined,  the  plaintiff  was  held  to  be  entitled  to  his  full 
costs,  notwithstanding  a  certificate  under  48  Eliz.(a).  And 
where  to  trespass  quare  clausum  fregit,  with  a  count  de  bonis 
asportatis,  the  defendant  pleaded  the  general  issue  and  accord 
and  satisfaction,  the  question  at  the  trial  being,  whether  a 
term  for  years  had  expired,  and  the  jury  found  a  general  ver- 
dict for  the  plaintiff,  with  da^nages  under  40^.,  and  the  j"ftdge 
certified  the  amount  of  the  damages  under  the  statute  43  Eliz. 
c,  6,  the  Court  of  Exchequer  held,  that  the  plaintiff  was  en- 
titled to  costs  de  incremento^  notwithstanding  the  certificate  (6). 
So,  where  to  trespass  for  breaking  and  entering  plaintiff's 
stable  and  taking  a  horse,  defendant  pleaded  "  not  guilty,"  and 
that  the  stable  was  not  the  plaintiff's,  and  leave  and  license ; 
a  verdict  having  been  found  for  the  plaintiff,  with  one  farthing 
damages,  the  judge  certified  under  t\ie  stat.  ^Z  Eliz.:  it  was 
held,  that  the  plaintiff  was  entitled  to  full  costs,  notwithstand- 
ing the  judge's  certificate  (c).  And  the  same  in  a  late  case,  where 
to  trespass  for  assault  and  false  imprisonment  the  defendant 

(r)  Simpson  v.  Hurdis,  2  M.  &  W.  84;  6  Dowl.  593. 

5  Dowl.  304,  S.  C.  (2)    Littlewood  v.   Wilkinson,  9  Price, 

(5)  Walker  v,  Robinson,  1  Wils.  93.  314:  Bone  v.  Dawe,  3  Ad.  &  EI.  711 ;  1  H. 

(t)  Emmet  v.  Liyne,  1  N.  R.  255:  Wil-  &  W.  .311;  5  Nev.  &  M.23(),  S.  C:  Thomat 

son  V.  Lainson,   3  Bing.    N,   C.  307;    5  v.  Davies,  3  Nev.  &  P.  567:  Dunnage  v. 

Dowl.  .339,  S.  C.  Kemble,  3  Bing.  N.  C.  538;  4  Scott,  3<;5, 

(M)   Wiffin  V.  Kincard,  2  N.  &  R.  471:  S.  C;  Rawlings  v.  Till,  3  M.  &  W,  28. 

Briggs  V.  Bowgin,  2  Bing.  333;  9  Moore,  («)  Thomas  v.  Davies,  3  Nev.  &  P.  567; 

628,  S.  C.  8  Ad.  &  E.  598,  S.  C. 

(.r)  Edmonson  v.  Edmonson,  8  East,  296.  (6)   Wright  v.  Piggin,  2  Y.  &  J.  454. 

(y)'  Smith   v.   Ediuards,   1    Har.  &   W.  ic)  Purnell    v.   Young,    6   Dowl.    347: 


497;  4  Dowl.  621:  see  Mills  v.  Stephens,    Pugh  v.  Roberts,  6  DowL  561. 
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pleaded  a  justification  under  a  writ  of  capias{d).     And  the  Chap.  xxxi. 

same  in  an  action  for  an  assault  and  battery,  where  the  battery 

was  justified (e).  Where,  however,  to  an  action  for  an  assault 
and  battery  of  plaintiff's  wife,  the  defendant  pleaded  that  she 
was  not  the  wife  of  the  plaintiff,  it  was  held  that  this  did  not 
necessarily  admit  the  battery,  and  consequently,  did  not  pre- 
clude the  judge  from  certifying (/). 

The  certificate  may  be  granted  at  or  within  a  reasonable  When  the 
time  after  the  trial,  and  before  judgment  (g);  it  has  been  ^a'^^^'^'^^^^ 
granted  even  after  taxation  (^).  It  is,  in  general,  final,  if  the  granted, 
judge  have  power  to  certify,  and  the  court  will  not  interfere 
with  its  operation,  except,  as  we  have  already  seen,  in  cases 
not  within  the  statute,  and  in  which  the  judge  had  no  power 
to  certify  (A).  But  it  seems  that  the  judge  who  has  granted 
the  certificate  may,  within  a  reasonable  time,  (at  all  events, 
not  exceeding  the  first  four  days  of  the  next  term  (i)  ),  review 
and  annul  it ;  and  in  one  case,  Patteson,  J.,  certified  under  the 
statute  ;  but,  in  the  ensuing  term,  new  facts,  which  did  not 
appear  at  the  trial,  being  laid  before  him  on  affidavits,  he 
granted  an  order  to  annul  the  certificate  (^).  In  a  later  case, 
however,  the  Court  of  Common  Pleas  held,  that,  even  as- 
suming that  the  judge  had  power  to  revoke  his  certificate 
within  a  reasonable  time,  it  was  too  late  to  revoke  it  fourteen 
months  after  the  trial  (I). 

In  assumpsit  and  covenant,  therefore,  the  plaintiff,  if  he  have  Ettect  of  43 
a  verdict,  is,  in  all  cases,  entitled  to  costs,  unless  the  damages  ¥'^^-  ^-  ^>  ^-  ?> 
be  under  405. ;  and,  even  in  that  case,  unless  the  judge  certify  ""^psi  • 

under  43  Eliz.  c.  6,  as  above  mentioned. 

And  the  same  in  debt  on  simple  contract,  and  in  debt  on  spe-  in  Debt, 
cialty,  unless  the  debt  and  damages  be  under  405.,  and  the 
judge  certify.  But,  in  debt  on  a  penal  statute  by  a  common 
informer,  the  plaintiff  is  not  entitled  to  costs  in  any  case,  un- 
less expressly  given  by  the  statute  creating  the  penalty  (m). 
And  by  stat.  43  G.  3,  c,  46,  s.  4t,  in  debt  on  judgment,  the 
plaintiff  shall  not  be  entitled  to  any  costs  of  suit,  unless  the 
court  in  which  such  action  shall  be  brought,  or  some  judge  of 
the  same  court,  shall  otherwise  order ;  which  statute,  however, 
extends  only  to  actions  brought  upon  judgments  obtained  by 
plaintiffs,  and  not  to  such  as  are  brought  upon  j  udgments  of 
nonsuit,  or  the  like  {n).  And  in  an  action  on  a  judgment, 
I  the  court  refused  to  stay  proceedings  on  payment  of  the  debt 
without  costs,  where  there  was  probable  ground  for  the  plain- 
tiff's claiming  also  interest  on  part  of  the  debt  (0).  The  court 
would  allow  the  plaintiff  his  costs  if  defendant  pleaded  a  sham 
plea,  as  nul  tiel  record,  &c.  (/>).     But  where  a  defendant  had 

{d)  Rawlins  v.  Till,  3  M.  &  W.  28;  6  (i)  See  per  Tindal,  C.  J.,  5  Bing.  N.  C. 

Dowl.  159,  S.  C.  202. 

(e)  Bone  v.  Dawe,  5  Nev.  &  M.  230;  1  {k)  Anderson  v.  Sherwin,  7  C.  &  P.  527. 

H.  &  W.  311 ;  3  Ad.  &  El.  711,  S.  C.  {I)   WhcUley  v.   Williamson,  5  Bing.  N. 

(/)   Wilson  V.  Lainson,  3  Bing.  N.  C.  C.  200. 

307;  3  Scott,  676;  5  Dowl.  339,  S.  C  (m)  2  Bac.  Abr.,  Costs,  E  3 ;  Bui.  N.  P. 

ig)  Hollandv.  Gore,  3  T.  R.  38,  n.;  Say.  333:  Shore  v.  Madisten,  1  Salk.  206 ;  Hul- 

Costs.  18:  Foxall  v.  Banks,  5  B.  &  Aid.  lock,  212:    and  see  Woodgate  v.  Knatch- 

536:  Whalleu  v.  Williamson,  5  Bing.  N.  C.  bull,  2  T.  R.  154 :  Barnard  v.  Moss,  1  H. 

200;  which  see  as  to  reasonable  time.  Bl.  107:  stat.  8  &  9  W.  3,  c.  11. 

(h)  Twiggv.  Potts,  4  Dowl.  266:  Cann  (n)  Bennet  v.  Neale,  14  East,  343. 

V.  Facet/,  5  Nev.  &  M.  405;  4  Ad.  &  El.  (o)  Wood  v.  Silleto,  1  Chit.  Rep.  473. 

68;  1  H.  &  W.  482,  S.  C.  {p)  Samuel  v.  Barker,  5  Taunt.  264. 
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that  Title  was 
in  question. 
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been  superseded  throiigli  the  neglect  of  the  plaintiff,  the  court 
refused  to  uUow  the  ])hiintiff  the  costs  of  an  action  on  the 
judgment,  ultliough  the  defendant  caused  ex])ense  and  delay 
by  j)leading  a  false  j>lea((/).  The  application  for  an  older  to 
entitle  the  ])laintiff  to  costs  in  an  action  on  a  judgment  must 
be  made  to  the  court  in  banc,  or  a  judge  at  chambers,  and  not 
at  Nisi  Prius  (r). 

In  trespass^  also,  the  general  rule  is,  that  the  plaintiff,  if  he 
have  a  verdict,  shall  have  his  costs  of  suit,  however  trifling 
the  damages  may  be,  unless  where  the  judge  certifies  under 
the  statute  of  Elizabeth,  already  mentioned.  This  rule  must, 
however,  be  considered  with  reference  to  the  following  sta- 
tutes; viz.  22  (^  23  C  2,  c.  9 ;  8  *^  9  W.  8,  c.  11 ;  and  4  S^  5 
W.  6^  M.  c.  2,  s.  10. 

By  22  c^'  23  Car.  2,  c.  9,  in  all  actions  of  trespass,  assault  and 
battery,  and  other  personal  actions,  wherein  the  judge  at  the 
under""&  23  ^^"^^^  sliall  not  find  and  certify  under  his  hand,  upon  the  back 
of  the  record,  that  an  assault  and  battery  was  sufficiently 
proved,  or  that  the  freehold  or  title  of  the  land  was  chiefly  in 
question  (.9),  in  case  the  jury  find  the  damages  to  be  under  the 
value  of  4O5.  the  plaintiff  shall  not  recover  or  obtain  any  more 
costs  than  the  damages  so  found  shall  amount  to.  But  this 
statute,  as  also  the  21 «/.  1,  c.  16,  only  restrains  the  court  from 
awarding  more  costs  than  damages;  and  the  jury  not  being 
restrained  thereby  may  give  what  costs  they  please  (i().  This 
statute  extends  only  to  actions  for  assault  and  battery,  and  to 
such  personal  actions  as  relate  to  the  freehold  or  to  things  fixed 
to  the  freehold,  that  is,  to  cases  where  the  freehold  may  come 
in  question (2*).  It  does  not  extend,  therefore,  to  trespass  to  a 
personal  chattel,  as  trespass  de  bonis  asportatis  [x) ;  nor  to 
trespass  de  bonis  asportatis,  with  a  count  for  a  trespass  to  the 
freehold,  if  the  plaintiff  have  a  verdict  on  both  counts (j/),  or 
on  the  asportavit  count  only  {z);  nor  to  trespass  for  breaking 
the  plaintiff's  close,  and  impounding  his  cattle  (a);  nor,  it 
seems,  to  tresj^ass  for  entering  a  freewarren  and  killing  a  hare 
(for  the  right  of  freewarren  is  only  collateral  to  the  land)  (5); 
nor  to  trespass  and  assault  upon,  and  criminal  conversation 
with,  the  plaintiff's  wife(c);  nor  to  battery  of  the  plaintiff's 
seryant(d);  nor  to  assault  and  false  imprisonment,  even 
where  no  battery  is  proved ;  for  the  action,  in  fact,  is  not  for 
trespass  or  battery,  but  for  depriving  the  plaintiff'  of  his  li- 
berty(e).     And  if  any  count  on  a  cause  of  action  not  within- 


(q)  Hall  V.  Pierce,  5  Dowl.  603. 

(r)  Jones  v.  Lake,  8  C.  &  P.  395,  pet- 
Parke,  B. 

(s)  Littlewood  v.  Wilkinson,  9  Price, 
314:  see  T//ler  v.  Bennett,  5  Ad.  &  Ell. 
577:  ante,  1139. 

It)  Watkinson  v.  Surc;er,  Cas.  Prac.  C. 
P.  45;  Pr.  Reg.  C.  P.  112,  S.  C-  Browne 
V.  Gibbons,  1  Salk.  207- 

(u)  Bull.  N.  P.  329:  Venv.  Phillips,  1 
Salk.  208;  1  Saund.  5th  ed.  300,  n.  It  ex- 
tends to  trespass  for  mesne  profits  (Doe 
V,  Davies,  6  T.  R.  593);  and  to  trespass 
for  throwing  stones  at  and  breaking  the 
windows  of  plaintiiT's  house.  {Adlam  v. 
Grinaway,  6T.  R.  281). 

{x)  Ven  V.  Phillips,  1  Salk.  208 :  Smith 
V.  Clarke,  2  Str.  1130:  see  Richardson  v. 


Tomlin,  1  Esp.  255:  Anon.,  1  Str.  634, 
6.33:  Anon.,  2  Vent.  215:  Gosson  v.  Gra- 
ham, 1  Stark.  55. 

(y)  iMtely  v.  Fry,  Comyn's  Rep,  19: 
Reece  v.  Lee,  7  Moore,  269. 

(2)  10  Freem.  394. 

(a)  Barnes  v.  Edgard,  3  Mod.  39:  see 
Ven  V.  Phillips,  1  Salk.  208:  Keen  v. 
Whistler,  IStr.  534 :  Thompson  v.  Bei-ry,  Id. 
551 :  and  see  Anderson  v.  Buckton,  Id.  192. 

(5)  Dacre  v.  Tebb,  2  W.  Bl.  1151. 

(f)  Bachelor  v.  Bigg,  3  Wils.  319;  2W. 
Bl.  854,  S.  C. 

(d)  Peake  v.  Anon. ,  3  Keb.  184  :  Ven 
V.  Phillips,  1  Salk.  208:  Anderson  v. 
Buckton,  1  Stra.  192. 

(e)  Booth  V.  Drake,  6  Dowl.  564:  see 
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the  statute  be  joined  with  one  which  is,  and  the  plaintiff  Chap.xxxi. 
obtain  a  verdict  on  both  counts,  the  case  is  not  within  the 
statute,  and  a  certificate  is  unnecessary  (/).  But  where  mat- 
ter not  within  the  act  is  laid  in  the  declaration  merely  as 
matter  of  aggravation, .  or  as  a  consequential  damage,  (arising 
to  personal  property,  &c.),  and  not  as  a  substantial  and  dis- 
tinct cause  of  action,  there  the  statute  applies (_^).  Therefore, 
in  trespass  for  assaulting  and  beating,  and  turning  plaintiff  out 
of  a  room,  whereby  he  was  prevented  exercising  his  business  of 
an  attorney  there,  and  defendant  plead  the  general  issue,  and 
plaintiff  have  a  verdict  for  less  than  40^.,  he  will  have  no  more 
costs  than  damages,  unless  the  judge  certify  (A).  So,  in  an 
action  for  assault  and  battery,  and  tearing  the  plaintiff's 
clothes,  if  the  plaintiff  have  a  verdict  for  less  than  40^.,  he 
shall  have  no  more  costs  than  damages,  unless  the  judge 
certify ;  because  the  tearing  of  the  clothes  is  a  mere  conse- 
quence of  the  battery,  and  not  a  substantial  cause  of  action  («'). 
And  the  same  in  an  action  for  assaulting  the  plaintiff,  and 
striking  the  horse  on  which  he  was  riding,  charged  in  the 
same  count,  the  gist  of  the  action  being  the  assault  and  battery  of 
the  rider  (j).  When  it  appears  from  the  pleadings  that  the  free- 
hold cannot  come  in  question^  the  statute  does  not  apply :  and  it 
may  be  here  observed,  that  notwithstanding  by  the  new  rules 
of  ^.  T.,  4  W.  4,  the  plea  of  "  not  guilty"  only  puts  in  issue  the 
fact  of  breaking  and  entering,  yet  as  those  rules  reserve  to  the 
defendant  the  right  of  pleading  "  not  guilty"  where  it  is  given 
him  by  statute,  and  as  there  may,  therefore,  be  cases  in  which, 
under  that  plea,  the  freehold  ma?/  come  in  question,  it  has 
been  held,  that  if  a  plaintiff'  in  an  action  of  trespass  quare 
clausum  fregit  recovers  a  verdict  for  less  than  40^.,  and  de- 
fendant has  j)leaded  only  "  not  guilty,"  the  plaintiff  will  not 
be  entitled  to  his  costs  without  a  certificate  (^) ;  but,  since 
the  rule  of  T.  T.  1888,  which  directs,  that  a  defendant  in- 
tending to  give  special  matter  in  evidence  under  the  general 
issue,  by  virtue  of  a  statute,  shall  insert  in  the  margin  of  the 
plea  the  words  "by  statute;"  it  may  be  questioned  whether, 
where  the  defendant  pleads  the  general  issue  only  without 
those  words,  the  plaintiff  would  not  be  entitled  to  his  costs 
without  a  certificate  (/).  Even  in  cases  clearly  within  the 
statute,  if  the  defendant  plead  a  justification  of  the  battery, 
Ithe  plaintiff  shall  have  full  costs  without  a  certificate,  al- 
Ithough  the  verdict  be  for  less  than  40^.  (m),   provided   the 

Xcarter  v.  Fish,  1  Str.  645  :   Wiffin  v.  Kin-  Patrick   v.   Colerick,   4  M.  &  W.  527  ;    7 

2ird,  2  N.  R.  471.  Dowl.  201,  S.  C:   overruling  Hitghes  v, 

(/)  LatPl!/  V.  Fry,  Comyn,  19:    Reeve  Hughes,  2  C,  M.  &  R.  663:  Smith  v.  Ed- 

,  Lee,  7  Moore,  26!).  wards,  4  Dowl.  621 :  see  R.  T.  T.  1838. 

{g)  Daubney  v.   Cooper,  10  B.  &  C.  830;  {1}  See  the  rule,  and  the  notes  in  4  M. 

ind  cases  cited  infra.  &  W.  528;  7  Dowl.  202. 

(A)  Daubney  v.  Cooper,  10  B.  &  C.  830:  (m)  Smith  v.  Edge,  6  T.  R.  562:  Mai-tin 

and  see  Bannister  v.  Fisher,  1  Taunt.  '35"] :  v.    Vallance,    1    East,  350  :    Redridge   v. 

'^legg  V.  Molyneux,  Doug.  779.  'Palmes-,  2  H.  Bl.  2,  342  :    Taylor  v.  M- 

(i)  Cotterill  v.  Tolly,  1  T.  R.665:  Lock-  cholls,  3  B,  &  Aid.  443:  Johnson  v.  North- 

vood  V.  Stannard,  5  T.  R.  482:  Mears  v.  wood,  7  Taunt.  689;  1  Moore,  420,  S.  C: 

preenaway,  1  H.  Bl.  291.     See  action  for  Peddle  v.  Kiddle,  7  T.  R.  659  :    Bone  v. 

Iissaulting  and  throwing  water  on  plain-  Dawe,  1  Harr.  <fe   W.  311;  3  Ad.  &  El. 

liflF,  and  damaging  his  clothes,  &c.    {Pur-  711;  5  Nev.  &   M.  230,   S.  C:    and  see 

eHv.  Home,  3  Nev.  &  P.  5(;4).  Rawlings  v.   Till,  5  Dowl.   159;  3  M.  & 

(j)  Bannister  V.  Fisher,  I  Taunt.  357.  W.   28,  S.  C;    and   Booth    v.    Drake,  6 

{k)  Dunnage  v.  Kemble,  3  Bine.  N.  C.  Dowl.  564. 

138;    4  Scott,  365;  5  Dowl.  478,  S.  C- 
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Book  IV.  justification  oxtonds  to  the  l>attery(w).  And  it  has  heen 
''^'^'^  '•  luld,  tliat  if  tlio  (Icfrndant  ])l('ad  a  disclainuT  of  title,  that  the 
trcspasHcs  were  vohmtary,  and  a  tench-r  oi  amends,  or  a  licenHe, 
and  it  is  found  against  him,  tlie  j)hiintift"  is  entitled  to  full 
costs,  though  he  do  not  recover  40*.  damages (o).  So,  a  certifi- 
cate is  unnecessary  in  an  action  of  trespass  </?mre  clausum  f regit y 
Avherever  the  defendant  pleads  a  H])ecial  plea  which  is  found 
against  him,  whatever  ])e  the  nature  of  that  plea;  for  the  plea 
must  shew,  cither  that  the  freehold  cannot  come  in  question, 
in  which  case  the  statute  does  not  apply ;  or  that  it  does,  in 
which  case  a  certificate  is  unnecessary,  for  it  would  be  idle  to 
require  a  certificate  of  that  which  appears  already  by  the  re- 
cord (/?).  So,  if  the  special  plea  be  not  traversea,  or  if  it  be 
traversed,  and  found  for  the  defendant,  yet  if  the  plaintiff"  new 
assign,  and  defendant  jjlead  "not  guilty"  to  the  new  assign- 
ment, and  it  be  found  against  him,  no  certificate  is  necessary  {q) ; 
for  though  the  right,  as  claimed  by  the  plea,  be  determined 
in  favour  of  the  defendant,  yet  the  applicability  of  that  right  to 
the  trespass  complained  of  is  put  in  issue  by  the  new  assign- 
ment and  plea  thereto ;  and,  therefore,  it  appears  by  the  whole 
record  whether  the  freehold  come  in  question  or  not ;  unless, 
indeed,  it  be  quite  manifest,  from  the  nature  of  the  plea  and 
new  assignment,  that  the  matter  covered  by  the  plea  is  no 
longer  at  all  in  question ;  as,  where  the  plea  set  out  the  right 
of  way  by  metes  and  bounds,  and  the  plaintiff  new  assigned 
extra  viam,  so  that  the  extent  of  the  way  was  admitted (r). 
In  cases  of  this  kind,  therefore,  if  defendant  is  not  certain  of 
succeeding  on  the  new  assignment,  he  should  suffer  a  judg- 
ment by  default  thereto;  and  if  he  has  pleaded  "not  guilty" 
to  the  declaration,  he  should  take  care  also  to  withdraw  such 
plea  so  far  as  the  same  can  relate  to  the  trespass  newly  as- 
signed ;  for,  if  he  did  not  adopt  the  latter  course,  and  a  verdict 
were  found  for  the  plaintiff  on  the  general  issue,  the  plaintiff 
would  be  entitled  to  the  postea  and  the  general  costs  of  the 
trial,  notwithstanding  defendant  succeeded  on  his  special 
pleas (5).  And  where,  to  an  action  of  trespass  qtiare  clausum 
fregity  the  defendant  pleaded  "  not  guilty,"  and  justifications 
under  a  right  of  way,  issue  was  joined  on  the  plea  of  "not 
guilty,"  the  right  of  way  was  traversed  and  issue  joined 
thereon,  and  the  plaintiff  new  assigned,  and  defendant  suffered 
judgment  by  default  thereon  ;  a  verdict  was  found  for 
plaintiff,  on  the  issue  of  "  not  guilty,"  with  \s.  damages,  and 
405.  damages  on  the  new  assignment ;  and  a  verdict  was  found 
for  defendant  on  one  of  the  justifications ;  it  was  held,  that  the 
plaintiff  was  entitled  to  the  general  costs  in  the  cause  (^). 
Had  defendant  withdrawn  his  plea  of  "  not  guilty"  to  the  tres- 
pass newly  assigned,  then  the  defendant  would  have  obtained 
the  general  costs  of  the  cause,  and  the  plaintiff  only  the  costs 

(n)  Pursell  v.  Home,  3  Nev.  &  P.  564;  Costs,  76;  1  Saund.  300,  n.,  5th  ed. :  see 

8  Ad.  &  E.  602,  S.  C.  Martin  v.  Vallance,  1  East,  350. 

(o)  Wright  V.  Pigirin,  2  Y.  &  J.  547:  see  {s)  See  1  Saund.  300,  n.  (a). 

Pugh  V,  Roberts,  3  M.  &  W.  458.  (t)  Vickers  v.  Gallimore,  5  Bing.  196;  2 

(p)  Id.  540;  1  Saund.  300,  n,,  and  cases  Moo.  &  P.  3.59,  S.  C-  and  see  House  v. 

in  note,  (m.)  ante,  1143.  Thames  Commissioners,   3  B.  &  6.  117! 

(q)  Asser  v.  Finch,  2  Lev.  234:    Taylor  Langden  v.  Bourne,  1  B.  &  C.  278:  Broad- 

V.  Nicholls,  3  B.  &  Aid.  443;  1  Saund.  300,  bent  v.  Shaw,  2  B.  &  Adol.  940:   Martin 

n.,  5th  ed.  v.  Vallance,  1  East,  350. 

[r)    Cockerill  v.  Allanson,  HuUock  on 
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of  the  inquiry  (w).  It  waa  formerly  liolden,  that  if  a  view  chap.xxxt. 
were  granted  in  the  cause,  it  had  the  same  effect  as  a  plea  of 
justification (^) ;  hut  it  has  since  been  determined  otherwise, 
for  the  mere  circumstance  of  a  view  does  not  necessarily  shew 
that  the  title  is  in  question  (y).  But  although  a  particular 
case  he  not  within  the  statute,  (as,  for  instance,  an  action  for 
assault  and  battery  together  with  a  false  imprisonment,  with- 
out a  plea  of  justification  (2^)  ),  yet  if  it  be  within  the  stat. 
43  El.  c.  6,  mentioned  ante,  1139,  the  plaintiff  may  be  de- 
prived of  costs,  by  the  judge  granting  a  certificate  under  that 
statute  («).  It  may  be  necessary  to  add,  that  the  statute  of 
Charles  does  not  extend  to  inquisitions  upon  writs  of  inquiry 
in  any  case ;  therefore,  if  judgment  go  by  default,  the  plaintiff 
will  be  entitled  to  his  costs,  though  the  damages  be  assessed 
at  less  than  405.(6).  The  certificate  under  that  act  may  be 
granted  out  of  court  at  any  time  between  verdict  and  final 
judgment,  or,  at  all  events,  within  a  reasonable  time  after  the 
assizes  (c). 

For  the  preventing  of  wilful  and  malicious  trespasses,  it  is  where  the 
enacted  by  stat.  8^9  ^.  3,  c,  11,  s.  4,  "that  in  all  actions  of  indSK'9^' 
trespass,  to  be  commenced  or  prosecuted  in  any  of  his  majesty's  w.  3,  c.  11, 
courts  of  record  at   Westminster,  wherein  at  the  trial  of  the  ^4,  that  the 
cause  it  shall  appear,  and  be  certified  by  the  judge  under  his  wilful  and 
hand .  upon  the  back  of  the  record,  that  the  trespass  upon  malicious. 
which  any  defendant  shall  be  found  guilty,  was  wilful  and 
malicious,  the  plaintiff  shall  recover  not  only  his  damages,  but 
also  his  full  costs  of  suit,  any  former  law  to  the  contrary  not- 
withstanding "(c?).     Where  the  trespass  has  been  committed 
after  notice (e),  the  judge  usually  certifies  under  this  aci(f)  ; 
but  it  is  perfectly  discretionary  with  him  to  do  so  or  not(^) ; 
and  he  will  not  certify  if  it  appear  that  the  trespass  was  com- 
mitted for  the  purpose  of  asserting  a  disputed  right (^).     The 
certificate,  in  this  case  also,  may  be  granted  out  of  court  at 
any  time  between  verdict  and  final  judgment  (7i). 

By  the  4  S^-  5  W.  S<;  M.  c.  23,  s.  10,  if  any  inferior  tradesman,  4  &  5  w.  & 
apprentice,  or  other  dissolute  person,  shall  presume  to  hawk,  repeaiedbv^^' 
hunt,  fish,  or  fowl,  and  shall  be  found  guilty  of  trespass  in  1  &  2  w.  4, 
coming  upon  other  men's  land  for  that  purpose,  the  plaintiff  ^'  ^^' 
in  such  action  shall  recover  his  full  costs  of  suit,  although  the 
damages  be   under  405.  (i).     But  that  act   is  now  repealed 
I  by  the  1  (5^-  2  W.  4,  c.  32  (the  Game  Act). 

In  actions  on  the  case  for  torts,  the  plaintiff  is,  in  general,  in  Actions  on 
[entitled  to  his  full  costs  of  suit  in  all  cases,  however  trifling  ^^^  ^^^' 
[the  damages  may  be,  unless  the  judge  certify  under  the  above 

(u)  Ooss  V.  Johnson,  9  B.  &  C.  613:  2  B.  &  C.  «21,  S.  C-   see  Whalley  v.  Wit- 

VForester  v.  IkUe,  1  Dowl.  412.  liamson,  5  Bing.   N.  C.  200,  per  Bosati' 

1    (r)  Kempster  v.  Deacon,   2  Salk.  665;  quet,  J. 

1  Ld.  Raym.  76,  S.  C.  (d)  See  Batchelor  v.  Bigg,  3  Wils.  325, 

{!/)  Flint  V.  Hill,  11  East,  184.  (e)  See  Hullock.  94  to  99. 

(s)    W^ffin   V.   Kincard,    2  New    Rep.  (/)  See  Reynard  \.  Edwards,  &T:.R,\l. 

|471.  (g)  Good  V.  Watkins,  3  East,  495. 

(a)  Briggs   v.   Bowgin,    2    Bing.  333:  (h)  Woolley  v.  Whitby,  2  B.  &  C.  580; 
3one  V.  Bawe,  1  Harr.  &  W.  311:    3  Ad.  4  D.  &  R.  147,  S-  C:    Gundry  v.  Sturt, 
JtEl.  711;  5Nev,  &  M.  230,  S.  C-  ante,  1    T.  R.  636:    Swinnerton   v.  Jarvis,  6 
[144  (n):    Rowlings  v.  Till,  3  M.  &    W.  T.  R.  12. 
"3;  5  Dowl.  159,  S.  C;  Purnell  v.  Young,  (i)  See  Buxton  v.  Mingay,  2  Wils.  70: 

Dowl.  347.  Pallant  v.  Roll,  2  W.  Bl.  900  :    Wickham 

(b)  Bull.  N.  P.  329.  V.  Walker,  Barnes.  125;  Hullock,  84  to  93; 

(c)  Johnson  v.  Stanton,  4  D.  &  R.  156 ;    Deacon,  G.  L.  190. 
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Book  iv. 

I'ABT    I. 

Slander. 


Infringement 
of  Patent. 


stat.  AV,  El.  c.  0(7/) ;  ('X('0])t  in  actioiiM  for  ^*  slanderous  words,''* 
ill  which,  hy  21  J.  1,  c.  1(5,  if  the  damages  found  he  uiuh-r  4().s-., 
tlie  ])hiintitt"  shall  recover  no  more  cohIh  than  (himage.s;  and 
the  judge  cainiot  certify  to  give  tlie  ])hiintilf  lii.s  full  coHts(o). 
This  statnte  of  James,  however,  extends  oidy  to  such  words  as 
are  actionahle  of  themselves (/?).  It  does  not,  therefore,  ex- 
tend to  actions  for  slander  of  title  (</),  or  to  other  actions  where 
the  special  damage  is  the  very  gist  of  the  action  (r).  But  it 
extends  to  words  actional)le  only  in  res])ect  of  tlu;ir  heing 
spoken  of  the  plaintiff  in  his  trade,  or  the  like(.s-),  even  thougli 
the  defendant  pleads  a  justification  {t).  It  apjilies  to  writs  of 
inquiry  as  w^ell  as  a  trial  wdiere  the  damage  is  under  40*.  (m). 
The  statute,  however,  only  restrains  the  court  from  awarding 
more  costs  than  damages;  hut  the  jury  not  l)eing  restrained 
thereby,  may  give  what  costs  they  please  (v).  Also,  wdiere 
the  defendant  succeeds  on  tlie  general  issue,  this  statute  does 
not  dej)rive  the  plaintiff  of  the  costs  of  a  plea  of  justification 
which  has  been  found  for  him  (x). 

In  an  action  for  an  infringement  of  a  patent,  the  5  <Sf  6  W.  4, 
c.  83,  .s'.  8,  enacts,  "  that  if  any  action  at  law  or  any  suit  in 
equity  for  an  account  shall  he  brought  in  respect  of  any  alleged 
infringement  of  such  letters  patent  heretofore  or  hereafter 
granted,  or  any  scire  facias  to  repeal  such  letters  patent,  and 
if  a  verdict  shall  pass  for  the  patentee  or  his  assigns,  or  if  a 
final  decree  or  decretal  order  shall  be  made  for  him  or  them 
upon  the  merits  of  the  suit,  it  shall  be  law^ful  for  the  judge 
before  wdiom  such  action  shall  be  tried  to  certify  on  the  record, 
or  the  judge  who  shall  make  such  decree  or  order  to  give  a 
certificate  under  his  hand,  that  the  validity  of  the  patent  came 
in  question  l)efore  him,  which  record  or  certificate  being  given 
in  evidence  in  any  other  suit  or  action  whatever  touching  such 
patent,  if  a  verdict  shall  pass,  or  decree  or  decretal  order  be 
made,  in  favour  of  such  patentee  or  his  assigns,  he  or  they 
shall  receive  treble  costs  in  such  suit  or  action,  to  be  taxed  at 
three  times  the  taxed  costs,  unless  the  judge  making  such 
second  or  other  decree  or  order,  or  trying  such  second  or  other 
action,  shall  certify  that  he  ought  not  to  have  such  treble 
costs."  And  the  sixth  section  of  the  same  act  enacts,  "that  in 
any  action  brought  for  infringing  the  right  granted  by  any 
letters  patent,  in  taxing  the  costs  thereof,  regard  shall  be  had 
to  the  part  of  such  case  which  has  been  proved  at  the  trial, 
which  shall  be  certified  by  the  judge  before  w'hom  the  same 
shall  be  had,  and  the  costs  of  each  part  of  the  case  shall  be 
given  according  as  either  party  has  succeeded  or  failed  therein, 
regard  being  had  to  the  notice  of  objections,  as  well  as  the 
counts  in  the  declaration,  and  without  regard  to  the  general  re- 
sult of  the  trial."  Notwithstanding  this  last  section,  where  the 
substance  of  six  objections  out  of  seven  had  been  found  for 


[n)  See  Edmonson  v.  Edmonson,  8  East, 
294 :    Williams  v.  Miller,  1  Taunt.  400. 

(o)   Goudall  V.  Ensell,  3  Dowl.  743. 

(p)  Collier  v.  Gaillard,  2  VV.  Bl.  1062: 
Surman  v.  Sheletto,  3  Burr.  1668 :  Saville 
V.  Jardine,  2  H.  Bl.  331 :  Turner  v.  Hor- 
^o?i,  Willes,  438;  Hullock,  27,  34;  Tidd, 
9th  ed.  962. 

(q)  Lawe  v.  Harwood,  Cro.  Car.  141. 

(»•)  Brown    v.   Gibbons,  2  Ld.  Raym. 


831  :  Bany  v.  Pe)ri/,  Id.  1588;  2  Stra. 
906,  S.  C:  Carter  v.  Fish,  1  Id.  645: 
Kell}/  V.  Partington,  5  B.  &  Adol.  645. 

(s)  Grenfell  v.  Pierson,  1  Dowl.  406. 

(t)  Halfwd  V.  Smith,  4  East,  567. 

(u)  Lampen  v.  Hatch,  2  Stra.  934. 

{v)  Brown  v.  Gibbons,  1  Salk.  207. 

(x)  Skinner  v.  Shoppy,  C.  P.,  M.  1839, 
3  Jurist,  1127. 
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the  plaintiff,  but  the  defendant  obtained  a  verdict  on  one  issue  chap.  xxxi. 
which  covered  the  entire  cause  of  action,  it  was  held  that  the 
plaintiff  was  entitled  to  six-sevenths  of  the  costs  of  copying, 
transcribing,  &c.,  those  objections,  and  the  costs  of  the  issues 
found  for  him,  but  that  the  defendant  was  entitled  to  the 
costs  of  the  issues  found  for  him,  and  the  general  costs  of  the 
cause  (y). 

In  actions  on  statutes  by  parties  aggrieved,  the  plaintiff,  if  in  Actions  on 
he   have  a  verdict,   is   entitled  to   costs,   as   in  other  cases,  statutes. 
though  the  statute  on  which  the  action  is  founded  be  subse- 
quent to  the  statute  of  Gloucester  (^r).     But,  in  actions  by  an 
informer,  the  plaintiff  is  not  entitled  to  costs  unless  expressly 
given  to  him  by  statute  (^r). 

Before  the  8  (^  9  W.  3,  c,  11,  in  an  action  on  the  statute  on2&3Ed, 
of  2  <^  3  Ed.  6,  for  not  setting  out  tithes,  the  plaintiff  was  not  t{/°o"J^'^  '^^" 
in  any  case  entitled  to  costs  of  suit  (a).     But  sect.  8  of  that  Tithes. 
act  enacts,  "  that  in  all  actions  of  debt  for  not  setting  forth  of 
tithes,  wherein  the  single  value  found  by  the  jury  shall  not 
exceed   the   sum   of  twenty  nobles,   {i,e.  Ql.  135.  4c?.),   the 
plaintiff  obtaining  judgment,  or  any  award  of  execution  after 
plea   pleaded,  or  demurrer  joined  therein,  shall  recover  his 
costs  of  suit."     The  enactment  is,  it  seems,  confined  to  cases 
where  the  plaintiff  obtains  judgment  after  a  plea  or  demurrer, 
and  does  not  apply  to  a  case  where  a  defendant  suffers  judg- 
ment by  default (6).     And  where  a  declaration  contained  three 
counts, — first,  for  the  treble  value  of  the  tithes  of  corn,  grain, 
hay,  hops,  and  beans,  not  set  out  by  the  defendant ;  secondly, 
for  tithes  bargained  and  sold ;  and  lastly,  on  an  account  stated ; 
and  the  defendant  having  suffered  judgment  by  default,  the 
jury,  on  a  writ  of  inquiry,  assessed  the  plaintiff's  damages  at 
111.  As.  Qd.  for  the  treble  value,  and  the  sum  of  9?.  for  the 
single  value  of  the  other  tithes,  but  found  no  costs, — the  court 
vvere  of  opinion  that  the  statute  did  not  apply  to  a  judgment 
by  default,  but  they  ordered  the  return  of  the  inquisition  to 
be  amended  by  the  insertion  of  nominal  damages  as  to  the  last 
pwo  counts  of  the  declaration,  on  which  it  was  held,  that  costs 
\le  incremento  might  be  taxed  as  being  applicable  to  the  last 
I'Wo  counts,  without  reference  to  the  first  count (c).    So,  where 
a  im  action  of  debt  under  the  statute  was  brought  to  recover  the 
'  |reble  value  of  the  tithes,  there  was  also  a  count  in  the  declara- 
ion  for  the  single  value :  the  defendant  demurred  to  the  de- 
laration,  but  the  parties  afterwards  agreed  to  submit  to  arbi- 
ration,  and  judgment  was  entered  to  stand  as  a  security  for 
osts:  the  arbitrators  determined  the  single  value  of  the  tithes, 
nd  awarded  treble  that  sum  to  the  plaintiff,  together  with  the 
osts  of  the  reference,  and  that  he  might  sue  out  execution : 
ipon  an  application  to  the  court  to  allow  the  plaintiff's  costs 
i"  suit  to  be  taxed  under  the  statute  of  8  i^  9  W.  3,  the  court 
eld,  that  the  statute  was  confined  to  the  case  of  the  single 
alue,  or  damages  being  found  by  a  jury,  and  therefore  re- 
ly) Losche  V.  Hague,  7  Dowl.  495.  (6)  See  2  Eagle  on  Tithes,  331 :   Bar- 
[z)  Wardv.  Snell,  1  H.  Bl.  10:  Shore  v.    nard  v.  Moss,  1   H.  Bla.  10/;  2  E.  &  Y. 
idisten,  1  Salk.  206:  ante,  1138.                   357,  S.  C. :   Bale  v.  Hodgetts,  7  Moore, 
a)  Datj  V.  Peckivell,  Moo.  915;  1  E.  &    602;  3  E.  &  Y.  1089,  S.  C. 
154,  S  C;  Daggv.  Penkevon,  Cro.  Ja.        (c)  Bale  v.  Hodgetts,  supra. 
;  1  E.  &  Y.  162,  S.  C. 
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Hook  iv.   fused  to  grant  a  rule  as  far  as  it  respected  the  counts  for  tho 

^^"'''  '•      penalty,  but  allowed  the  costs  to  he  taxed  on  the  count  lor 

the  sinj^le  value (e).     By  the  common  law,  or  by  the  statute 

of  23  I/e7i.  8,  c.  16,  a  defendant  in  an  action  of  debt  uj)on  the 

statute  was  not  entitled  to  costs  in  any  case.     But  by  the 

8  t^  9  W.  8,  c.  n, .?.  8,  "if  the  plaintiff  sluill  become  nonsuit, 

or  suffer  a  discontinuance,  or  a  verdict  shall  ])ass  against  him, 

the  defendant  shall  recover  his  costs,  and  have  execution  for 

the  same  in  like  manner  .'is  aforesaid." 

In  other  Ac-        The  right  of  the  plaintiff'  to  costs  in  ejectment^  replevin^  and 

tions.  scire  facias^  has  been  treated  of  under  those  heads  respectively. 

{See  Index). 
In  case  of  Ar-  By  the  43  Geo.  3,  c.  46,  s.  3,  if  the  plaintiff  do  not  recover 
probable""^  ^7*6  amount  of  the  sum  for  which  he  "  arrested  and  held  the  de- 
Cause, i3G, 3,  fendant  to  special  bail^"  the  court,  upon  motion,  shall  direct 
c.  46,  s.  3.  ^Yiiii  the  defendant  be  allowed  his  costs,  if  it  be  made  appear 
upon  hearing  the  parties  by  affidavit,  to  the  satisfaction  of 
the  court,  that  the  plaintiff  had  not  any  "reasonal)le  or 
probable  cause"  for  holding  the  defendant  to  bail  in  such 
amount  as  aforesaid  ;  and  if  the  court  make  a  rule  or  order 
to  this  effect,  the  plaintiff  shall  thereupon  be  disabled  from 
suing  out  execution,  excepting  for  the  excess  of  the  sum  re- 
covered by  him,  above  the  costs  taxed  for  the  defendant ;  or 
if  the  costs  taxed  for  the  defendant  exceed  the  sum  recovered 
by  the  plaintiff,  the  defendant  may  have  execution  for  the 
excess  (/).  If,  for  instance,  two  persons  be  mutually  indebt- 
ed to  each  other,  and  one  of  them  hold  the  other  to  bail  for 
the  whole  amount  of  the  debtor  side  of  the  account,  instead 
of  for  the  balance  merely,  the  court,  upon  application,  will 
allow  the  defendant  his  costs  under  this  statute  (g).  So, 
where  the  plaintiff  caused  the  defendant  to  be  arrested  for 
1,123/.  when  he  had  means  of  knowing  that  only  71o/.  was 
due,  the  court  allowed  the  defendant  his  costs,  though  the 
accounts  were  complete  (h).  And  the  same,  where  the  defend- 
ant was  arrested  for  86/.,  and  the  plaintiff  recovered  15/.  only, 
and  it  appeared  that  the  cause  of  action  was  for  unliquidated 
damages,  for  which  the  defendant  ought  not  to  have  been 
arrested  (i).  And,  where  an  attorney  held  his  client  to  bail 
for  500/.,  but  his  bill  on  a  reference  for  taxation  was  taxed 
299/.,  the  court  on  an  application  under  this  statute  referred 
to  the  master  to  say,  whether  there  was  reasonable  and  probable 
cause  for  holding  the  defendant  to  bail  for  500/.,  and  on  the 
master's  reporting  in  the  negative,  the  court  allowed  the  defend- 
ant his  costs  (k).  So,  where  a  defendant  was  holden  to  bail  for 
the  amount  of  board  and  lodging,  charged  at  the  rate  of  2/. 
per  week,  and  at  the  trial  it  was  proved  that  the  plaintiff  had 
expressly  agreed  to  charge  at  the  rate  of  11.  per  week  only, 


aU  ^ 

[  itWi 


(e)  Barnard  v.  Moss,  1  H.  Bla.  107;  2  Moo.  &  Scott,  114,  S.  C.  (in  that  case  tht 

E.  &  Y.  357;  2  Eagle,  331,  S.  C.  defendant  had  refused  lo  furnish  plaintiff 

(/)  See  Clarke  v.  Fisher,  1  Smith,  428:  with  an  account  of  his  set  off) :  S'tnwv. 

Younie  v.  Mallism,  Id.  521:  Anon.,  2  Id.  Jaquest,  4  Moo.  &  So.  380;  2  Dowl.  SOO, 

261,  267:   Thompson  v.  Atkinson,  6  B.  &  S.  C. 

C.  193:  Robinson  v.  Elsam,  5  B.  &  Aid.  (h)  Foster  v.  Weston,  6  Bing.  527.            Iin, 

661.    See  the  form.  Chit.  Forms,  644.  (t)  Bear  v.  Binkus,  4  Nev.  &  M.  846.  .  | 

(g)  Dronejield  v.   Archer,  5  B.   &  Aid.  (k)  Robinson  v.  Elsam,  5  B.  &  Ad.  661.  ii 

513;  1  D.  &  R.  67,  S.  C-  and  see  Austin  See    case  of  publican    improperly  sup- 

V.  Debnam,  4  D.  &  R.  653;  3  B.  &  C.  139,  plying  drink,  Erie  v.  Wynne,  2  Dowl.  2a 
S.  C;  Ashton  v.  Naull,  2  Dowl.  727;  3 


P 
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and  there  was  a  verdict  accordingly,  the  court  upon  applica-  Chap,  xxxi. 
tion  allowed  the  defendant  his  costs  under  this  statute,  although  43  g.  3,  c.  46, 
the  plaintiff  denied  by  his  affidavit  that  he  had  made  any  euch  s.  3. 
agreement  as  that  proved  at  the  trial  (/).  So,  where  on  a  motion 
for  costs  under  the  act,  (the  plaintiff  having  aiTested  defendant 
for  85^.  and  recovered  only  19/,),  affidavits  were  put  in  for 
the  plaintiff,  sworn  by  himself  and  others,  contradicting  the 
evidence  given  at  the  trial  for  the  defendant,  and  impeaching 
the  credit  and  competency  of  his  principal  witness  ;  no  motion 
had  been  made  by  the  plaintiff  for  a  new  trial,  or  to  increase 
the  damages :  it  was  held,  that  the  verdict  was  prima  facie 
evidence  of  the   want  of  cause   fox  arresting;  and  that  the 
court  could  not  try,  upon  affidavit,  whether  or  not  such  ver- 
dict was  well  founded  {m).     And  where  the  plaintiff  had  sold 
goods  to  the  defendant,  to  be  paid  for,  half  in  ready  money, 
and  half  by  bill  at  three  months ;  and  the  defendant  having 
refused  to  pay  the  half  in  ready  money,  the  plaintiff  arrested 
him  for  the  full  price  of  the  goods ;  the  court  held  he  had  no 
reasonable  or  probable  cause  for  so  doing,  and  t];iat  the  defend- 
ant was  entitled  to  his  costs  pursuant  to  the  above  statute  (w). 
So,  where  a  builder  was  employed  in  altering  the  defendant's 
house,  and,  during  the  progress  of  the   work,  the  defendant 
countermanded  the  employment,  and,  on  the  refusal  of  the  de- 
fendant to  appoint  a  valuer,  the  builder  completed  the  work, 
and  arrested   for  the  whole  amount,  but  recovered  only  for 
the   work    done   previously  to   the   countennand,  the  court 
allowed  the  defendant  his  costs  (0).     So,  where  the  defendant 
objected  to  receive  the  goods  sold  to  him  by  the  plaintiff  be- 
cause they  were  badly  manufactured,  and  the  plaintiff'  agreed 
to  take  them  back,  but  after  they  were  returned  he  sent  them 
igain  to  the  defendant,  and  then  arrested  him  for  the  amount, 
;he  plaintiff  having  recovered  less  than  the  sum  for  which  he 
lad  arrested,  the  court  held  that  the  defendant  was  entitled 
;o  his  costs (jt>).     And  where  defendant  was  arrested  for  a  sum 
n  respect  of  the  greater  portion  of  which  the  plaintiff  knew 
it  the  time  that  the  defendant  had  obtained  a  discharge  un- 
er  the  Insolvent  Debtors'  Act,  the  court  gave  the  defendant 
lis  costs  under  the  above    statute  {q).     And  where  the  de- 
ndant  was  arrested  for  20/.  2^.  Vd.  for  goods  sold,  and  de- 
ndant  pleaded  his  infancy,  to  which  plaintiff  replied,  neces- 
iries :  at  the  trial  the  plaintiff  succeeded  jn  proving  the  de- 
very  of  certain  articles  only  in  his  bill  of  particulars,  and  got 
verdict  for  10/.  only :   on  an  affidavit  of  the  defendant  that 
e  never  owed  the  plaintiff  20/.,  the  court  gave  him  his  costs 
nder  the  above  act,  notwithstanding  the  plaintiff  swore  that 
1  the  articles  in  the  bill  of  particulars  were  delivered  to  the 
fendant(r).      And   a  party   is  not  warranted  in   arresting 
lother  for  a  debt  of  which  he  has  not,  at  the  time  of  making 

\l)  Glenville  v.  Hutchins,  1  B.  &  C.  91 :  (o)  Russell  v.  Atkinson,  2  Nev.  &  M.  667. 

see  Linley  v.  Bates,  2  C.  &  J.  660:  (p)  Linley  v.  Bates,  2  Tyr.  753;  2  C.  & 

«.,  2  Smith,  261.  J.  660,  S.  C. 

\m)  Tipton  v.  Gardner,  4  Ad.  &  Ell.  317:  (9)  Lord  Huntingtower  v.  Heeley,  7  D. 

I  Ttviss  V.  Osbm-n,  4  Dowl.  107-  &  R.  .369. 

In)  Dai/  V.  Picton,  10  B.  &  C.  120;  5  M.  (»•)  Ballantine  v.  Taylor,  1  Nev.  &  P. 

IR.  31,  S.  C;  see  Gompertz  v.  Denton,  219;  5  Ad.  &  Ell.  792,  S.  C. 
lowl,  623. 
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DooK  IV.     the  arrest^  some  evidence  besides  liis  own  jjersoniil  knowledge 
ART  I.       of  its  existence;  and  therefore  a  plaintiff  iirre,stin|(  a  defend- 


43  G.  :\,  c.  4fi,  ant  for  a  larf,^e  sum  of  money,  and  liavin^%  at  the  time  of  arrest, 
evidence  only  as  to  a  small  portion  of  the  amount,  was  held 
liable  to  costs  under  the  act,  although  at  the  time  of  the  trial 
some  evidence  of  a  subsequent  acknowledgment  })y  the  de- 
fendant was  given (5).  It  is  not  necessary,  to  bring  a  case 
within  this  act,  to  prove  malice  ;  the  absence  of  reasonable  or 
probable  cause  is  sufficient  {t).  It  applies  even  to  executors(w); 
though,  for  obvious  reasons,  the  court  will  require  a  strong 
case  to  be  made  out  to  induce  them  to  allow  the  defendant  his 
costs  against  an  executor  {x). 

On  the  other  hand,  the  court  will  not,  in  general,  allow  the 
defendajit  his  costs  under  this  act  of  48  G.  8,  c.  46,  s,  8,  un- 
less the  sum  for  which  the  defendant  was  held  to  ])ail  was 
materially  larger  than  that  found  to  be  due  {y).  Nor  where 
the  plaintiff  is  defeated  by  a  defence  not  going  to  the  merits, 
and  which  he  had  no  means  of  knowing  at  the  time,  or  which 
the  defendant  has  induced  him  to  believe  that  he  wull  not  set 
up.  Thus,  where  the  defendant  being  arrested  for  500/.,  set  up 
her  coverture  as  her  defence,  and  plaintiff  recovered  only  88?. 
for  money  advanced  after  the  death  of  her  husband ;  upon  an 
application  by  defendant  for  costs  under  the  above  act,  the 
plaintiff  having  deposed  that  he  was  ignorant  of  the  coverture, 
and  not  being  contradicted,  the  court  would  not  grant  the 
application  (^z).  And  where  the  defendant,  by  his  admissions  of 
the  debt  and  promises,  deceived  and  deluded  the  plaintiff  into 
a  belief  that  he  did  not  mean  to  set  up  the  Statute  of  Limita- 
tions as  a  defence,  but  afterwards  pleaded  that  statute,  the 
court  would  not  give  him  his  costs  (a).  In  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note  for  100/.,  the 
defendant  pleaded,  that,  by  agreement  between  him  and  the 
payee,  the  note  was  not  to  be  enforced,  except  on  certain 
terms,  which  the  payee  had  not  complied  with,  and  that  the 
plaintiff  had  received  the  note  without  consideration ;  the  plain- 
tiff' entered  a  nolle  prosequi  as  to  all,  except  49/.,  for  which  he 
had  given  value  to  the  payee,  and  had  a  verdict  for  that  sum ; 
it  did  not  appear  that  the  plaintiff  was  cognizant  of  the  agree- 
ment, and  the  court  refused  to  allow^  the  defendant  his  costs  {h). 
And  it  seems  that  the  court  will  not  allow  the  defendant  his 
costs  under  the  act,  where  the  evidence  is  conflicting  as  to  the 
amount  due ;  thus,  where  the  arrest  was  for  20/.,  and,  at  the 
trial,  the  evidence  of  the  witnesses  for  the  plaintiff  and  for  the 
defendant,  as  to  the  value  of  the  goods,  for  the  price  of  which 
the  action  was  brought,  was  conflicting,  and  the  jury  struck  a 
balance  betw^een  their  estimates,  and  found  a  verdict  for  8/., 
the  j)laintiff  swearing  that  there  was  an  agreement  for  thePs 


(rf)  Griffiths  V.  Pomton,  2  Nev.  &  M.     Tat/lor,  6  Bing.  281;  3  Moo.  &  P.  641,  B, 
675:    see  White    v.   Prickett,    infra,    n. :     S.  C:  see  Roper  v.  Shevely,  2  Dovih  H.      |; 


Robinson  \.  Whitehead,  6  Dowl.  292.  (2)  Spooner  v.   Dank,  7  Bing.  772;  £ 

(tj  Donlan  v.  Brett,  10  B.  &  C.  117;  4  Moo.  &  P.  701;  1  Dowl.  232,  S.  C-  and 

M.  &  R.  29,  S.  C;  Hall  v.  Forget,  1  Dowl.  see  Roper  v,  Sheasbt/,  1  C.  &  M.  496, 

696:  Earle  v.  Wynne,  1  C.  &  M.  5.32.  (a)   White  v.   Prickett,  4  Bing.   N.  C  It 

(m)  Feelet/  v.  Reed,  5  B.  &  A.  515,  n.  237.  ,  fill 

(j)  See  per  Heath,    J.,    in  Foulkes  v.        {b)  Edwards  v.  Jones,  2  M.  &  W.  41' 

Neighbour,  1  Marsh.  21.  5  Dowl.  584,  S.  C. 
(,//)  Per    Tindal,    C,  J.:    Shenvood    v. 


( 
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higher  rate,  which  he  was  unable  to  prove  at  the  trial,  the  Chap.  xxxr. 
court  refused  to  allow  the  defendant  his  costs  (c).  And  the  43  g.  3,  c.  46, 
court  will  not  give  the  defendant  his  costs  where  there  is  a  s.  3. 
reasonable  doubt  in  law  as  to  the  plaintiff's  right  to  recover 
part  of  his  demand  {d).  Where  the  plaintiff  omitted  a  count 
in  the  declaration,  applicable  to  a  part  of  his  demand,  and 
was  thereby  prevented  from  recovering  the  amount  for  which 
the  defendant  w*as  arrested,  the  court  refused  the  defendant 
his  costs  under  the  act  (e).  And  the  statute  applies  only  to 
cases  where  the  plaintiff  "  recovers''^  a  less  sum  than  that  for 
which  he  arrested,  by  judgment  (/);  therefore,  if,  upon  a  com- 
promise between  the  parties,  the  plaintiff  take  a  less  sum  than 
that  for  which  he  arrested,  the  defendant  will  not  be  allowed 
his  costs  {g)y  and  if  a  defendant,  upon  being  arrested  for  a 
certain  sum,  pay  a  less  sum  into  court,  the  plaintiff,  by  taking 
that  sum  out  of  court  and  discontinuing  the  action,  will  not 
thereby  subject  himself  to  costs  under  this  statute  (/).  Or,  if 
the  matter  be  referred  to  arbitration,  before  verdict,  and  the 
arbitrator  award  the  plaintiff  a  less  sum  than  that  for  which 
he  had  holden  the  defendant  to  bail,  the  court  will  not,  in  such 
a  case,  allow  the  defendant  his  costs  under  this  statute  (A). 
So,  where  the  defendant,  who  was  arrested  for  827^.,  had  ten- 
dered 250^.,  but  did  not  pay  it  into  court,  and  an  arbitrator, 
to  whom  the  cause  was  referred,  awarded  the  plaintiff  only 
250^.,  the  court  held  that  this  was  not  a  case  to  entitle  de- 
fendant to  costs  under  the  statute  {i).  But,  if  the  arbitrator 
has  power  to  order,  and  does  order,  a  judgment  to  be  entered 
up  (I),  or  if  the  cause  be  referred  at  Nisi  Prius,  and  a  verdict 
be  taken,  subject  to  the  award  (/),  (even  if  the  cause  and  all 
matters  in  difference  be  referred,  provided  the  arbitrator  make  ♦ 
a  separate  adjudication  as  to  the  action  (w)  ),  the  court  may 
allow  the  defendant  his  costs,  unless,  indeed,  where  the  cause 
and  all  matters  in  difference  are  referred,  and  the  costs  are, 
)y  the  terms  of  the  reference,  to  abide  the  event  of  the 
iward  (w).  Where  an  arbitrator,  to  whom  a  cause  has  been 
eferred  by  order  of  Nisi  Prius,  takes  no  notice  in  his  award 
jf  a  power  given  him  by  the  order  to  award  the  defendant 
lis  costs  on  the  ground  of  an  excessive  arrest,  but  disposes  of 
he  general  costs  of  the  cause,  the  court  will  not  interfere  to 

(c)  Shotwell  V.  Barlow,  1  Gale,  107;  3  {K)  Keene  v.  Deeble,  5  D.  &  R.  383;  3 
)owl.  709,  S.  C;  and  see  Clare  v.  Cooke,  B.  &  C.  491,  S.  C-  Papne  v.  Act&n,  1  B. 
t  Ring.  N.  C.  269:  Mantill  v.  Southall,  2    &  B.  278:  3  Moore.  605,  S.  C. 

ling.  N.  C.  74:  Day  v.  Clark,  5  Bing.  N.        (i)  Sherwood  v.   Taylor,  6  Bing.  280;  3 
\  117;  7  Dowl.  147.  S.  C.  Moo.  &  P.  641,  S.  C-  Holden  v.  Raith,  4 

(d)  Stovin  V.   Tat/lor,   1   Dowl.  69/;  1     Nev.  &  M.  466;  1  H.  &  W.  8. 

fev.  &  M.  2.'J0,  S.  C:  James  v.  Francis,  5  {k)  Per  Littledale,  J.,  Holden  v.  Raith, 

•rice,  1.  4  Nev.  &  M.  466. 

(e)  Preedt/  v.  M'Farlane,  1  C,  M.  &  R.  (I)  Jones  v.  John,  5  Dowl.  130;  2  H.  & 
19;  3  Dowl.  458,  S.  G  W.   119:   see   Turner  v.  Prince,   5  Bing. 

(/)  Brooks  V.  Rigbp,  2  Ad.  &  El.  21:  191:  and  Silvej-sides  \.  Bowley,  1  Moore, 

\nu'e  V.  Rhodes,  2  Dowl.  384;  2  C.  &  M.  92. 

79,  S.  C. .•  Porter  v.  Pittmann,  2  D.  «&  R.  (m)  Jones  v.  John,  5  Dowl.  130;  2  H.  & 

56:  Daveu  v.  Renton,  4  D.  &  R.  187;  2  W.  119,  S.  C. 

&  C.  711)S.  C. ;  Rouferoy  v.  Alefson,  (n)  Thompson  v.  Atkinson,  6  B.  &  C. 

East,   90:  Butler  v.  Brown,  1  B.  &  B.  193.    See  where  the  accounts  were  com- 

1)*;  3  Moore,  327,  S.  C.     But  sometimes  plicated,    and    the   court    refused    costs 

le  court  or  a  judge   could  make  the  under  the  statute.   Turner  v.    Prince,  5 

llaintiffpay  the  defendant's  costs.    (See  Bing.  191;  2  Moo.  &  P.  305,  S.  C-  and 

Me,  976,  987).  see  Hundley  v.  Levi,  8  B.  &  C.  637 ;  3  M. 

\(g)  Linthwaite    v.    BelUngs,   2    Smith,  &  R.  .37,  S.C.:  Thompson  v.  Atkinson,  6 

[7.  B.  &  C.  193;  9  D.  &  Ry.  347,  S.  C. 
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Co^ts  on  Verdict /or  Defendant. 

give  tlie  (Icfciidant  his  costs  (o).  The  onus  of  proving:  that 
the  arrest  was  made  without  reasonal)le  or  i)rol)ahle  cause  rests 
on  tlie  defendant  (/>). 

The  4.'J  (r.  i),  c.  4(),  s.  3,  does  not  extend  to  cases  wliere  tlie 
defendant  lias  not  been  actually  arrelsted  as  well  as  held  to 
8j)eeial  ])ail  (q).  It  is,  however,  a  sufficient  arrest,  if  the 
officer  meets  tlie  defendant,  states  that  he  has  a  warrant,  goes 
with  him  to  defendant's  house,  and  a  hail-liond  is  executed  (r). 
And,  it  seems,  that  taking  a  bail-hond  is  a  sufficient  arrest,  hut 
not,  j)erhaj)s,  where  the  copy  of  the  capias  served  is  afterwards 
set  aside  for  irregularity  (r).  It  is  questionable,  whether  a 
defendant  who  has  been  arrested  and  imprisoned,  and  dis- 
charged in  consequence  of  a  defect  in  the  aiflidavit  to  hold  to 
bail,  can  be  said  to  have  been  arrested  and  held  to  special  bail 
within  the  meaning  of  the  act  (5).  The  act  does  not  extend  to 
actions  originally  brought  in  an  inferior  court,  (as  the  Palace 
Court,  &c.),  and  removed  into  the  courts  at  Westminster  (^). 

There  are  various  acts  of  parliament  establishing  Courts  of 
Requests  for  the  recovery  Of  srtiall  sums  throughout  the  king- 
dom; some  prohibiting  parties  from  bringing  actions  in  any 
other  court,  others  depriving  the  plaintitf  of  his  costs,  and 
others  making  him  pay  defendant  s  costs  if  he  sue  in  any 
other  court.  The  general  principles  applicable  to  the  con- 
struction of  these  statutes,  and  the  practice  as  to  entering  sug- 
gestions under  them,  will  be  fonnd  post,  1173,  1176. 

The  Welsh  Judicature  Act  (m),  which  enacts  that  the  plain- 
tiff shall  be  nonsuited,  and  pay  defeUdant  his  costs  in  certain 
actions  brought  in  the  superior  courts  out  of  the  principality 
of  Wales,  for  causes  of  action  arising  in  the  principality,  &c., 
not  amounting  to  50/.,  is  virtually  repealed  by  the  11  G.  4  S^l 
W.  4,  c.  70. 

As  to  the  costs  incurred  in  bringing  up  witnesses,  attendances, 
&c.,  where  a  cause  is  made  a  remanet,  or  goes  off  upon  any  other 
Occasion,  without  the  fault,  contrivance,  or  acquiescence  of  the 
parties,  and  is  afterwards  brought  to  trial,  see  post,  1166. 

As  to  the  costs  of  a  special  jury,  see  Vol.  I.  255. 


m 
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las, 
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Special  Jury.  On  Verdict  for  Defendant.']  By  the  stat.  4  Jac.  1,  c.  8,  in  all 
cases  in  which  a  plaintiff  would  be  entitled  to  costs  if  he  re- 
covered, the  defendant  shall  have  his  costs  if  a  verdict  be  found 
for  him(??).  Also,  by  stat.  18  Eliz.  c.  5,  in  actions  upon  penal 
statutes  by  common  informers,  the  defendant  is  entitled  to 
his  costs,  if  he  have  a  verdict  {x),  though  the  plaintiff  would 
not  be  entitled  even  if  he  succeeded. 


On  Verdict 
for  Defen- 
dant. 


jljiiilaii 


(0)  Greenwood  v.  Johnsoti,  3  Dowl.  606. 

( p)  White  V.  Prictcett,  G  DowL  445. 

(q)  Bates  V.  Pillirtg,  2  Dowl.  .367;  2  C. 
&  M.  3/4.  S,  C:  Amor  v.  Blofield,  1  Dowl. 
277;  2  Moo.  &  So.  156;  9  Bing.  91,  S.  C; 
James  v.  Askew,  3  Nfev.  &  P.  495;  8  A.  & 
E.  351,  S.  C;  Robinson  v.  Powell,  Exch., 
M,  1839,  3  Jurist,  1033. 

{r)  Reynolds  v,  Matthews,  7  Dowl.  586. 

(s)  See  Edwards  v.  Jones,  2  M.  &  Wels. 
414;  5  Dowl.  585;  7  Car.  &  P.  63.3.  S.  C- 
Amor  V.  Blofield,  9  Bing.  91;  2  Moo.  & 
Sc.  156:  Wilson  v.  Broxighton,  2  Dowl, 
631 :  Preedy  v.  Macfarlane,  1  C,  M.  &  R. 
819;  3  Dowl.  458,  S.  C;  and  see  Ben-y  v. 


Adamson,  6  B.  &  Cres.  528;  9  D.  &  R. 
558,  S.  C.  .•  Wilson  v,  Broughton,  2  DowL 
631. 

(t)  Costello  V.  Corlett,  4  Bing.  474;  1 
Moo.  &  P.  315.  S.  C. :  Hatuiley  v,  Levey, 
8  6  &  C.  637;  3  M,  &  R,  37,  S.  C: 
James  v,  Dazvson,  1  Dowl.  P.  C,  341: 
Connelly.  Watson,  2  Dowl,  139.  I'j 

(u)  5  G.  4,  c   1()6,  41 

(V]  See  also  23  H.  8,  c.  15:    Millar  \ii 
Yerraway,  3  Burr.  1723 :    2   Bac.  Abr., 
Costs,  D.:  Hulloek,  121,  134. 

{X]  Hulloek,  214,  220:  see  Kirkham  v. 
Wheeley,  1  Salk.  3(i:  Wilkinson  v.  AlloUf 
Cowp.  366:  Garland  v.  Burton,  2  Str.  1103. 
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By  the  S  6^4  W.  4,  c.  42,  s.  32  (j/),  "  where  several  persons  chap.xxxx^ 
shall  be  made  defendants  in  any  personal  action,  and  any  one  ^here  there" 
)r  more  of  them  shall  have  a  nolle  prosequi  entered  as  to  him  or  are  several 
;hem,  or  upon  the  trial  of  such  action  shall  have  a  verdict  pass  Defendants, 
or  him  or  them,  every  such  person  shall  have  judgment  for,  and 
•ecover,  his  reasonable  costs,  unless,  in  the  case  of  a  trial,  the 
judge  before  whom  such  cause  shall  be  tried  shall  certify  upon 
;he  record,  under  his  hand,  that  there  was  a  reasonable  cause 
?or  making  such  person  a  defendant  in  such  action."  It  has 
been  decided  since  this  act,  that  where  several  defendants  are 
5ued  in  trespass,  and  a  verdict  is  found  for  the  plaintiff  on 
some  of  the  issues  against  some  of  the  defendants,  and  against 
tiim  on  all  the  other  issues,  the  plaintiff  is  entitled  to  the 
balance  only  of  the  costs  after  deduction  of  all  the  costs  of  all 
the  defendants  {z).  Also,  where  there  are  several  defendants, 
md  one  of  them  gets  a  verdict,  he  will  be  entitled  to  all  his 
separate  costs,  and  also  prima  facie  to  an  aliquot  portion  of 
the  joint  costs  of  the  defence,  unless  the  master  is  satisfied 
that  some  smaller  portion  should  be  allowed  by  reason  of  any 
special  circumstances ;  and  he  will  be  thus  in  general  entitled 
to  his  costs,  although  he  has  pleaded  the  same  pleas,  and 
by  the  same  attorney  as  the  other  defendants;  although 
formerly,  in  the  latter  case,  only  405.  used  to  be  allowed 
him  («).  Where  two  defendants  in  trespass  severed  in 
pleading,  but  pleaded  the  same  pleas,  all  going  to  the  whole 
action,  and  one  succeeded  upon  all  the  issues,  the  other  upon 
3ne  only,  each  defendant  was  considered  entitled  to  his  se- 
parate costs  of  the  issues  in  which  he  succeeded;  but  the 
iefendants  having  appeared  by  separate  attornies  and  counsel, 
he  attornies  being  members  of  the  same  firm,  and  the  briefs 
md  evidence  substantially  the  same,  the  master  taxed  the 
osts  as  if  the  parties  had  appeared  by  the  same  attorney :  it 
vas  admitted  by  the  court,  that  the  taxation  of  the  costs  in 
hat  respect  could  not  be  disturbed  (6).  Notwithstanding  a 
udge  certifies  under  this  act  in  an  action  against  officers  of 


(y)  By  statute  8  &  9  W.  3,  c.  11,  if  in 
respass,  assault,  false  imprisonment,  or 
ectment,  there  were  several  defendants, 
id  one  of  them  was  acquitted,  the  de- 
Indant  so  acquitted  might  (as  he  now 
lay  since  that  act)  recover  his  costs,  in 
le  like  manner  as  if  a  verdict  had  been 
jven  against  the  plaintiff,  unless  the 
Idge,  nnmediately  after  the  trial,  in 
len  court,  certified  upon  the  record 
|at  there  was  a  reasonable   cause   for 

iking  such  person  a  defendant.  (See 
]l,ron  V.  Alexander,  ZCa.m\y.  35;  Hullock, 
144).    This  statute,    however,   was 

ifined  to  the  particular  actions  men- 
Ined  in  it,  and  did  not  extend  to  reple- 
|i  (Mariner  v.   Ban-ett,   3  Buir.   1284 : 

jrZe  v.  Wordsivorth ,  1  W.  Bl.  335),  or  to 

I  action  on  the  case  for  a  tort,  {Dihben  v. 

])ke,  2  Str,  1()(»5),  or  trover,  (Poole  v. 
fulton,  Barnes,  139),  or  to  debt  on  bond 

linst  executors,  where  one  of  them 
acquitted  on  the  plea  of  plene  admi- 

^ravit  prceter,    (Nwfolk,    Duke  of,   v. 

Vhony,  Tidd,  98(^1.     In  cases  within  the 

Itute,   if  the   defendants  had   pleaded 

[Titly,  only  40s.  costs  were  allowed  to 
defendant   acquitted.      (Hvghes    v. 

\tt;j,  2  M.  &  Sel.  172).  Upon  the  stat. 
3,  c.  113,  s.  93,  (Birmingham  Pav- 


ing Act),  which  gives  costs  in  all  cases 
where  a  verdict  shall  be  found  for  any 
defendant,  it  was  held  that  four  of  several 
defendants  who  had  obtained  verdicts 
were  entitled  to  costs,  although  the  ver- 
dict was  against  the  rest,  (Hall  v.  Smith, 
9  Moore,  477;  2  Bing.  267,  S.  C.)  In  all 
cases  not  within  the  statute,  if  the  plain- 
tiff had  proceeded  to  trial  against  several 
defendants,  and  obtained  a  verdict  against 
any  one  of  them,  the  others  were  not  en- 
titled to  costs,  the  court  having  const  rued 
the  former  acts  to  relate  only  to  the  case 
of  an  acquittal  of  all  the  defendants. 
(Dibden  v.  Cooke,  2  Str.  11(»5:  see  Murray 
T.  Nicholls,  4  Moo.  &  P.  280). 

(2)  Starling-  v.  Cozens.  2  C,  M.  &  R. 
445;  3  Dowi.  782;  1  Gale,  159,  S.  C;  and 
see  Gougenheim  v.  Lane,  4  Dowl.  482;  1 
M.  &  VV.  136,  S.  C. ;  Allenby  v.  Proud- 
lock,  5  Nev.  &  M,  636;  4  A.  &  E.  326, 
S.  C. 

(a)  See  Griffiths  v.  Jones,  4  Dowl.  159: 
Starling  v.  Couzens,  ubi  supra. 

(b)  Gambi-ell  v.  Earl  Falmouth,  5  Ad.  &c 
El.  403;  6  Nev,  &  M.  859,  S.  C-  see 
George  v.  Easton,  1  Scott,  518:  1  Bing 
N.  C.  513,  S  C;  Lees  v.  Kendall,  1  H.  & 
W,  316:  3  Ad,  &  El,  707,  S.  C:  Nanny  v. 
Kenrick,  2  Dowl.  334, 
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the  metropolitan  police,  for  matters  done  in  execution  of 
the  10  G.  4,  c.  44,  .y.  41,  the  officers  are  entitled  to  their  costs 
as  hetween  attorney  and  client  (c). 

Where  some  only  of  several  defendants  proceeded  to  trial, 
the  others  suffered  judgment  hy  default,  and  those  who  pro- 
ceeded to  trial  obtained  a  verdict,  the  defendants  who  ol)- 
tained  a  verdict  in  such  a  case  were  entitled  to  their  costs 
under  the  above  statute  of  4  J.  1,  c.  3,  and  although  the 
plaintiff  had  his  judgment  and  costs  against  the  others  who 
suffered  judgment  by  default  (</);  and  this  is  still  the  law. 
And  that  act  extends  to  an  action  on  the  case  as  well  as 
other  actions  (e).  So^  if  one  of  .several  defendants  permit 
judgment  to  go  by  default,  and  the  other  plead  a  plea  which 
goes  to  the  whole  declaration,  and  such  plea  be  found  for 
the  defendant  pleading  it,  he  shall  have  costs,  and  such  plea 
being  an  absolute  bar  to  the  action,  the  other  defendant  shall 
have*  the  advantage  of  it;  and  shall  not  pay  costs  to  the 
plaintiff  upon  the  judgment  by  default  (/).  Where,  in  an 
action  ex  contractu  against  several  defendants,  who  sever  in 
their  defences,  judgment  is  obtained  by  one  whose  plea 
amounts  to  an  absolute  bar,  the  other  defendants  will  be  en- 
titled to  the  benefit  of  it,  and  not  liable  to  pay  costs;  but 
if  such  plea  be  merely  a  personal  discharge  to  the  party 
pleading  it,  the  others  will  still  be  liable  to  the  plaintiff  for 
costs,  if  they  fail  on  their  own  pleas,  though  the  plaintiff 
fail  as  to  the  othel*  {g). 

Where  there  are  several  defendants  who  succeed  in  the 
action,  the  plaintiff  may  pay  costs  to  which  of  them  he 
pleases;  and  when  they  fail,  each  defendant  is  liable  for  the 
whole  costs ;  but  if  after  satisfaction  from  any  one  the  plain- 
tiff takes  out  execution  against  another,  such  defendant  may 
apply  to  the  court  (A).  Where  the  plaintiffs  brought  four 
actions  against  two  insurance  companies  for  a  loss  by  fire, 
and  a  verdict  was  found  for  the  former  against  each  company 
on  two  of  the  causes  only,  the  court  held  that  costs  were 
to  be  apportioned  equally,  although  three  causes  only  were 
set  down  for  trial  at  the  same  sittings,  there  being  a  demur- 
rer pending  in  the  other  («).  One  defendant,  w^ho  had  given 
a  general  release  to  the  plaintiff  after  the  costs  of  nonsuit 
had  been  taxed,  was  ordered  to  pay  to  the  other  defendants 
their  shares  (k). 

Where  several  defendants  obtain  a  verdict  generally,  their 
costs  must  be  taxed  at  the  same  time,  though  they  defend 
separately  (I), 


T>       '   *'"^ 

Where  there        Where  there  are  several  Issues.']  As  to  double  pleas : — By   ^^ 
J^ejeverai       the  4  c^"  5  ^.   c.  16,  ss.  4,  5,   any  defendant,  or  plaintiff  in 
Where  several  replevin,  may,  with  leave  of  the  court,  plead  as  many  several 
Pleas  are        matters  as  he  shall  think  necessary  for  his  defence,  provided  ' 


n''!! 


(f)  Humphrey  v.  Woodhouse,  1  Scott, 
395;  3  Dowl,  416;  1  Bing.  N.  C.  506, 
S  C 

(d)  Shrubb  v.  Barrett,  2  H.  Bl.  28. 


(e)  Price   V.  Harriss,  10  Bing.  557  ;    4    6  Moore,  235. 


(g)  Noke  V.  Ingham,  1  Wils.  89:  BflSA* 
V.  Dineley,  2  Chit.  Rep.  153. 
(h)  Wilson  V.  Foote,  Bull.  N.  P.  335. 
(i)  Severn  v.  Olive,  and  Severn  v.  Slade, 


Moo.   &  Sc.   474  ;    2  Dowl.  804,   S.  C: 
Shrubb  v.  Barrett,  2  H.  Bl.  28. 
(/)  Tidd,  985:  Hull,  Costs,  143. 


(k)    Barlow  v.  CoUinson,  Bull.   N.  P. 
335. 
{/)  Smith  V.  Campbell,  6  Bing.  637- 
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that  if  any   such   matter  shall,   upon   demurrer  joined,   be  Chap.xxxi. 
iudefed  insufficient,  costs  shall  be  sfiven  at  the  discretion  of   ,    ^  ^     7" 

-■  Dl6eicl6u.  under 

the  court  (m);  or  if  a  verdict  shall  be  found  upon  any  issue  4&  5a.  c.ie, 
in  the  said  cause  for  the  plaintiff,  or  defendant  in  replevin,  ^"'^.^^^'^^ 
costs  shall  also  be  given  in  like  manner,  unless  the  judge  on  one  to  the 
who  tried  the  said  issue  shall  certify  that  the  said  defendant  entire  Cause 
or  plaintiff  in  replevin  had  a  probable  cause  to  plead  such 
matter  (n).  Where  the  defendant  pleads  several  pleas  in  bar, 
each  going  to  the  whole  declaration,  if  he  succeed  upon  any 
one  sufficient  plea,  he  must  have  judgment  upon  the  whole 
declaration,  although  the  plaintiff  succeed  upoA  the  other 
pleas,  because  by  his  plea  he  has  shewn  that  'the  plaintiff 
had  no  sufficient  cause  of  action  against  him ;  and  in  such 
a  case  he  is  entitled  to  the  postea,  and  the  costs  of  the  cause (o), 
with  the  exception  of  the  costs  of  such  part  of  the  pleadings 
and  briefs,  and  of  such  of  the  witnesses,  &c.,  as  are  applicable 
only  to  the  issues  found  for  the  plaintiff  (/)).  And  by  vir- 
tue of  the  above  clause  of  the  stat.  4  S^-  5  A.  c.  16,  if  the 
plaintiff  also  succeed,  either  upon  demurrer  or  by  verdict, 
upon  any  of  the  other  pleas,  he  shall  have  his  costs  of  the 
issue  or  issues  upon  which  he  has  so  succeeded,  to  be  de- 
ducted from  the  defendant's  costs,  unless  the  judge  certify 
that  the  defendant  had  probable  cause  for  pleading  those  pleas 
upon  which  the  plaintiff  succeeded  (q);  and  the  same  as  to 
a  defendant  or  avowant  in  replevin  (r).  Thus,  in  trespass, 
where  defendant  pleads  "  not  guilty,"  and  son  assault  demesne, 
and  has  a  verdict  on  the  latter  plea,  he  is  not  entitled  to 
the  costs  of  the  former  (s).  And  in  slander,  where  defendant 
pleads  "not  guilty"  and  a  justification,  and  succeeds  on  "not 
guilty"  only,  the  plaintiff  is  entitled  to  his  costs  on  the  other 
issue,  notwithstanding  21  J.  1,  c.  16,  s.  6  (t).  The  costs  in 
these  cases  are  the  costs  of  such  part  of  the  pleadings  and 
briefs,  and  of  such  of  the  witnesses,  &c.,  as  are  applicable 
to  the  issues  found  for  the  plaintiff  (m). 

In  a  recent  case,  where,  to  a  declaration  in  two  counts,  de- 
pendant pleaded  two  pleas  to  the  first  count  and  one  to  the 
second,  issues  were  joined  on  one  plea  to  the  first  count,  and 
)n  the  plea  to  the  second  count ;  the  other  plea  was  demurred 
:o  :  the  plaintiff  took  the  issues  of  fact  to  trial,  and  a  verdict 
(A'as  found  for  the  plaintiff  on  the  issue  on  the  first  count,  and 
lamages  assessed,  and  for  the  defendant  on  the  issue  on  the 
lecond  count :  afterwards  on  the  demurrer  to  the  other  plea  to 
he  first  count  the  defendant  had  judgment: — it  was  held,  that 
he   plaintiff  was  entitled  to  all  the  costs  of  the  trial  on  the 
3sue  on  which  he  had  succeeded,  including  (in  addition  to  the 
'leading)  briefs,  witnesses,  &c. ;  and  that  no  objection  arose 
pom   his  having  tried  the  issues  in  fact  before  that  in  law  ; 

(m)  See  Duberley  v.  Page,  2  T.  R.  391.  100—108:  Bennett  v.  Coster,  1  B.  &  B.  465. 

(n)  Seethe  words  of  the  act,  awfe,  Vol.  (r)    Dodd    v.    Joddrell,    2  T.   R.  235: 

172  ;     Bull.  N.  P.  334;    HuUock,  99  Bright  v.  Jackson,  Barnes,  144  :  Stone  v. 

I  119.  Forsi/th,  2  Dougl,  709,  n.:  and  see  Bird  v. 

(o)  Ragg  V.  Wells,  8  Taunt.  129:  Cross  Higginson,  5  Ad.  &  El.  91. 

Johntmi,  9  B.  &  Cres.  613:  Frankum  v.  (s)  Mullins  v.  Scott,  5  Bing.  N.  C.  423. 

wd  Falmouth,  4  Dowl.  65  :    Staley   v.  (t)  Skinner  v.  Shoppy,  C.  P.,  M.  1839; 

>ng,  5  Dowl.  616.  3  Jurist,  1127. 

{p)  See  Kirk  v.  Nowill,  1  T.  R.  266;  <m)  See  the  eases  cited  posf,  1159,  1160: 

d  the  cases pojf,  ll.'>9,  1160.  Cartwright  v.  Cook,  1  Dowl.  529  :  Richards 

[q)    Duberley   v.   Page,   2  T.    R.  3<ll:  v.  Cohen,  Id.  533  :  Brooke  v.  fVillett,  2  H. 

nes  V,  Daties,  Barnes,  141  ;    Hullock,  BL 435  :  Vollum  v.  Sampson,  2  B.  &  P.  368. 
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espocinlly  as  a  ju(lti:e  at  cliamljers  had  rcfiiscd  an  apjilication, 
])y  the  ((efeiidant,  to  order  the  trial  of  the  issues  in  fact  to  be 
postponed  till  judt^ment  was  ^Mven  on  the  demurrer (/?). 

Where  to  trespass  the  defendant  t)leaded,  1st,  the  general 
issue;  and,  2ndly,  a  special  plea,  to  which  the  i)laintiff  replied 
a  prescriptive  rij,Mit;  and  issue  was  thereupon  joined  ;  there 
was  a  verdict  for  ])laintiff"  with  1.9.  damages  on  the  general 
issue,  and  for  the  defendant  on  the  second  issue;  hut  the  latter 
going  to  the  whole  cause  of  action,  the  court  held  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the  cause  {x).  And 
the  same  has  been  decided  in  an  action  for  a  lil)el,  where  the 
defendants  pleaded  the  general  issue  and  a  justification  (y). 

What  has  now  been  said,  however,  as  to  costs,  where  there 
is  double  ])leading  under  the  statute  of  Anne,  must  be  con- 
sidered as  applicable  only  to  cases  where  the  defendant  succeeds 
upon  a  plea  which  goes  to  the  whole  declaration ;  if  he  succeed 
on  a  plea  which  only  goes  to  part,  and  the  plaintiff  succeed  on 
any  other  part  of  the  declaration,  the  plaintiff"  will  be  entitled 
to  the  postea  and  his  general  costs,  according  to  the  rule  first 
above  laid  down.  So,  where  the  defendant  pleads  several  pleas, 
each  going  to  the  whole  of  the  declaration,  and  the  plaintiff 
new  assigns  upon  one  of  the  pleas :  as  the  new  assignment 
must  be  considered  in  the  nature  of  a  new  count,  if  the  de- 
fendant do  not  succeed,  as  well  upon  some  plea  which  is  a  bar 
to  the  whole  of  the  new  assignment,  as  upon  a  plea  which  is  a 
bar  to  the  declaration,  the  plaintiff  will  in  like  manner  be 
entitled  to  the  postea  and  the  general  costs. 

The  statute  of  Anne  does  not  operate  so  as  to  give  full  costs 
to  the  plaintiff  in  the  case  of  double  pleading,  where  the  da- 
mages are  under  40.?.,  and  the  judge  certifies  under  the  stat. 
43  El.  c.  6,  before  mentioned  (5;),  even  although  all  the  issues 
be  found  for  him  (a). 

The  certificate  mentioned  by  the  stat.  of  Anne  may  be  giveo 
out  of  court.  The  power  to  grant  it  is  not  affected  by  R.  H., 
4  W.4,  r.7(b). 

Where  there  are  several  counts  or  pleas,  and  the  party  failj 
to  establish  a  distinct  subject-matter  of  complaint  or  de- 
fence, we  have  seen  (ante,  Vol.  I.  147)  that,  by  the  rule  ol 
all  the  courts  of  H.  T.,  4  TV.  4,  r.  5,  "  several  counts  shal 
not  be  allowed,  unless  a  distinct  subject-matter  of  complain* 
is  intended  to  be  established  in  respect  of  each ;  nor  shall  se 
veral  pleas,  or  avowries,  or  cognizances,  be  allowed,  unless } 
distinct  ground  of  answer  or  defence  is  intended  to  be  esta 
blished  in  respect  of  each."  And  to  enforce  this  rule  it  is  als« 
ordered  by  another  rule,  (Id.,  r.  7,  ante,  Vol.  I.  173),  tha 
"  upon  the  trial,  where  there  is  more  than  one  count,  plea 
avowry,  or  cognizance  upon  the  record,  and  the  party  plead 
ing  fails  to  establish  a  distinct  subject-matter  of  complaint  1: 
respect  of  each  count,  or  some  distinct  ground  of  answer  0 


{v)  Bird  V.  Higginson,  5  Ad.  &  El.  83; 
6Nev.&  M.  791,' S,  C. 

(x)  Vivian  v,  Blake,  11  East,  2fi3 :  see 
Edwards  v.  Bethel,  1  B.  &  Aid.  254; 
Other  V.  Calvert,  8  Moore,  239  ;  1  Bing. 
275,  S.  C. :  Bennett  v.  Costei-,  4  Moore, 
110;  1  B.  &  B.  465,  S.  C. 


{!/)  Alexander  v,  Latvson,  K.  B.,  H. ' 
1829. 

(s)  Hoard  v.  Cheshire,  Say.  260. 

(a)  Richmond  v.  Jofinson,  7  East,  583b 

(6)  Robinson  v.  Messenger,  3  Nev.  &  I: 
583;  8  Ad.  &  E.  606,  S.  C. 
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defence  in  resj^ect  of  each  plea,  avowry,  or  cognizance,  a  verdict  Chap.xxxi. 
and  judgment  shall  pass  against  him  upon  each  count,  plea,  — 
avowry,  or  cognizance,  which  he  shall  have  so  failed  to  establish; 
and  he  shall  be  liable  to  the  other  party  for  all  the  costs  occa- 
sioned by  such  count,  plea,  avowry,  or  cognizance,  including 
those  of  the  evidence,  as  well  as  those  of  the  pleadings.  And  in 
all  cases  in  which  an  application  to  a  judge  has  been  made  under 
the  preceding  rule,  (r.  6,  ante^  Vol,  I.  173),  and  any  count, 
plea,  avowry,  or  cognizance,  allowed  as  therein  mentioned,  upon 
the  ground  that  some  distinct  subject-matter  of  complaint  was 
bond  fide  intended  to  be  established  at  the  trial  in  respect  of  each 
count  so  allowed,  or  some  distinct  ground  of  answer  or  defence 
in  respect  of  such  plea,  avowry,  or  cognizance  so  allowed,  if  the 
court  or  judge  before  whom  the  trial  is  had  shall  be  of  opinion 
that  no  such  subject-matter  of  complaint  was  bond  fide  in- 
tended to  be  established  in  respect  of  each  count  so  allowed, 
or  no  such  distinct  ground  of  answer  or  defence  in  respect  of 
each  plea,  avowry,  or  cognizance  so  allowed,  and  shall  so  cer- 
tify before  final  judgment,  such  party  so  pleading  shall  not 
recover  any  costs  upon  the  issue  or  issues  upon  which  he  suc- 
ceeds, arising  out  of  any  count,  plea,  avowry,  or  cognizance, 
with  respect  to  which  the  judge  shall  so  certify." 

Where  to  a  declaration  for  a  libel,  the  defendant  pleaded  the 
general  issue  and  two  special  pleas,  and  at  the  trial  the  jury 
found  all  the  issues  for  the  plaintiff,  and  Is.  damages,  and  the 
judge  certified,  under  the  stat.  43  Eliz.  c.  6,  s-.  2,  the  court 
held,  that  the  plaintiff  was  not  entitled  to  the  costs  of  the 
issues  found  for  him,  notwithstanding  the  above  rule  oiHiL, 
4W.4,  5,  7(c). 

By  the  rule  of  H,,  2  TV.  4,  r.  74,  "  no  costs  shall  be  allowed  r.  h.,  2  w.4, 
on  taxation  to  a  plaintiff  upon  any  counts  or  issues  upon  which  plaintiff  of 
he  has  not  succeeded;  and  the  costs  of  all  issues  found  for  the  Costs  of  issues 
defendant  shall  be  deducted  from  the  plaintiff's  costs,"  This  rule  fan^^and  g?v- 
was  made  for  the  benefit  of  defendants,  and  puts  an  end  to  the  ing  Defendant 
former  unjust  practice,  in  some  cases,  of  allowing  the  plaintiff  ^^^^1^°^^^^"*^^ 
his  costs,  and,  in  others,  of  disallowing  the  defendant's  costs  succeeds. 
on  issues  on  which  the  defendant  succeeded  (<?).     In  accord- 
ance with  this  rule,  where  the  general  issue  was  pleaded  to  a 
declaration  containing  several  counts,  and  the  defendant  suc- 
iceeded  under  it  as  to  some  of  those  counts,  he  was  held  en- 
titled to  the  costs  occasioned  by  them  (e) ;  for  the   general 
issue  to  the  whole  declaration,  containing  several  counts,  ten- 
Jders  a  distinct  issue  to  each  of  the  counts.     Thus,  where  the 
declaration  in  an   action    for   an  illegal  seizure  and  sale  of 
plaintiff's    goods  under  a  warrant  of  distress  contained  nine 
counts,  two  of  which  went  to   the  whole  value  of  the   pro- 
perty, while  the  remainder  went  to  the  injury  to  the  goods, 

(c)  Simpson  v.  Hurdis,    2  M.   &  Wels,  Johnson,   9  B.   &  Cres.    278 :    Astley    v, 
[14;  5  Dowl.  304,  S.  C:  see  the  statute,  Young,  2  Burr.  1232. 
\nte,  1139.  (e)  Cox  v.  Thomason,  1  Dowl.  .575  ;  2  C. 

(d)  See  Butcher  v.  Green,  2  Doug.  677:  &  J.  498,  S.  C:  Knight  v.  Brown,  1 
?ustan  V.  Stanway,  5  East,  261:  Penson  v.  Dowl.  733:  Ward  v.  Pell,  1  C.  &  M.  848; 
tee,  2  B.  &  P.  333;  4  B.  &  Aid.  43,  700:  2  Dowl.  76,  S.  C-    Knight  v.  Brown,  2 

fex  V.  Commissioners  of  the  Thames,  3  B.     Moo.  &  Scott,    797;  9  Bing.  643:  Doe  v, 
B.  117;  6  Moore,  324,  S.  C:    Longden     Webber,  4  Nev.  &  M.  381. 


Bourne,  1   B.  &  Cres.  278:    Cross  v. 
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DooK  fv.     and  the  verdict  was  for  the  jiliiintiH*  on  tlie  two  first  counts, 
'. —  and  for    the    (U-fendants    on    the    otlierw,  which   ])ecunie   im- 
material  wlien   the    plaintiff   recovered    for  ihc.   entire    value 
of   tile    j)ro]»erty,    it  was   held  that   the   defendant   was    en- 
titled   to    deduct  the  coHts   of  those   issues   from    the    ])]ain- 
tiff 's  costs  (/).     Where,  in    case   for    a    libel    on  the   gene- 
ral issue,    the  jury   found  for  the   plaintiff",   and  also  found 
as  a  fact  that  a  great  ])art  of  the  declaration  did  not  aj)))ly 
specifically  to  the  j)laintiff,  though  there  were  innuendos    by 
which  it  was  endeavoured   to  connect  him  with  the  matters 
complained   of;  it  was  held  that  the  defendant  was   entitled 
to  the  costs  of  that  part  {g).     So,  in  ejectment,  where  there 
was   hut  one  count,  and  the  lessor  of  the  plaintiff  recovered 
judgment  for  part  only  of  the  lands  claimed,  the  court  held 
that  the  defendant  was  entitled  to  have  his  costs,  as  to  the 
part  found  for  him,  set  off  against  the  costs  of  the  lessor  of 
the  jdaintifF,  under  the  above  rule  {h).     And  the  same,  where 
there  were  several  demises,  and  the  jury  found  for  the  plaintiff 
on  some,  and  for  the  defendant  on  others  {i).     So,  in  covenant, 
if  there  be  several  breaches  assigned,  the  defendant  will  be 
entitled  to  the  costs  of  the  issues  found  for  him  (/(;).     And  the 
same,  Avhere  to  trespass  for  breaking  and  entering  the  plain- 
tiff's house,  and  converting  his  goods,  the  defendant,  among 
other  pleas,  pleaded  that  the  house  and  goods  w^ere  not  plain- 
tiff's, and  the  jury  found  for  the  plaintiff  as  to  the  entering 
the  house  and  taking  one  parcel,  and  for  the  defendant  as  to 
the  other  parcel  (/).     But  where  in  an  action  against  owners 
of  a  ship  for  negligently  stowdng  &c.  certain  casks,  the  de- 
fendants traversed  the  breach  of  contract,  and  the  jury  found 
for  the  plaintiff  as  to  one  cask,  and  for  the  defendant  as  to 
the  residue,  it  was  held  that  the  issue  was  not  divisible,  so 
as  to  entitle  the  defendant  to  costs  of  the  portion  found  foi 
him  (»^).     On  the  other  hand,  if  the  defendant  plead  the  ge- 
neral issue,  and  several  special  pleas,  and  the  jury  find  foi 
him  on  the  general  issue,  and  for  the  plaintiff  on  the  special 
pleas,  the  latter  is  entitled  to  the  costs  of  the  pleadings  and 
witnesses  on  those    pleas,    though   the   defendant  would   gef 
the  general  costs  of  the  cause  {n).     Where,  in  replevin,   the 
defendant  pleaded  that  the  goods  helonged   to   himself  anc 
others,  as  assignees  under  a  commission  of  bankruptcy,  anc 
also  avowed  for  taking  goods,  as  a  distress  for  rent  in  arrear 
a  verdict  having  been  found   for  the  plaintiff  on   the   issw 
.  joined   on  the    plea,    and  for  the  defendant   on  the  avowry 
the  court  refused  to  allow  the  defendant  costs  on  the  issu< 
found  for   the  plaintiff  (o).      Where,  in  trespass  for  seizing 
goods,  the  defendants  pleaded  two  pleas,  one  justifying  upoi 
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is 

fere 
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[f)  Neu'ton  v.  Harland,  5  Dowl.  644.  see  form  ofpostea,  Ibid. 

Ig)  Prudh(ymme    v,  Fraser,   1    Harr.   &  (m)  Anderson  v.    Chapman,  Exch.,  Mj 

W.  5;  4  Nev.  &  M.  512;  2  Ad.  &  El.  045,  1839;  3  Jurist,  1154. 

S.  C. ;  and  see  Doe  Smith  v.  Payne,  1  H.  (n)  Hart  v.  Cuthunh,  2  Dowl.  456,  pe\ 

&  W.  10.  Parke,  J. :  Spencer  v,  Hamertan,  6  Nev.  I 

(h)   Doe  V.  Errington,  4  Dowl.  602  ;    1  M.  22;  4  Ad.  &  Ell.  413:  Robert  v.  Phi 

H.  &  W.  502,  S.  C;  see  Doe  v.  Webber,  4  lips,  5  Dowl.  473;  2  M.  &  W.  40,  S.  C. 

Nev.  &  M.  381.  Bird  v.  Higginson,  5  Ad.  &  El.  83;  6  Nen  I 

(t)  Doe  V,  If'ebber,  4  Nev.  &  M.  381  ;  1  &  M.  791,  S.  C. 

H.  &  W.  10,  S.  C,  (0)   Vallance  v.  Evans,  1  C.  &  M.  856 
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(k)  Dauhiiz  v.  Rickman,  4  Dowl.  129.        3  Tyr.  865;  2  Dowl.  118,  S.  C. 
(/)  Routledge\.  Abbott,  8  Ad.  &  El.  592: 


Cost&  where  several  Issues.  1159 

a  distress  for  rent   due  under  a  demise,  at  51.   a-year,   and  Chap.xxxi. 

another    for  21.  lOs.y   and   both  issues  were  found  for  him, 

the  court  held  that  they  were  not  inconsistent;  and  the 
judge  having  certified,  at  the  trial,  to  deprive  the  plaintiff 
of  costs,  the  rule  for  taxing  to  the  defendants  the  costs  of 
the  two  issues  found  for  them  was  drawn  up  with  this  ad- 
ditional clause,  "  and  that  the  costs,  when  so  taxed,  be  paid 
by  the  said  plaintiff  to  the  said  defendants : "  but  the  court 
held  that  they  had  no  power  to  make  such  an  order,  and 
they  directed  the  record  to  be  amended,  by  an  entry  of  a 
judgment  for  the  costs  of  those  two  issues,  upon  which  the 
defendants  might  proceed  to  obtain  their  costs,  if  they  thought 
proper  (p).  In  the  case  of  a  reference  to  arbitration,  before 
issue  joined,  the  above  rule  must  be  observed  on  the  taxa- 
tion of  costs  (q).  Neither  party  will  be  entitled  to  the  costs 
of  issues  from  the  trial  of  which  the  jury  have  been  dis- 
charged (r).  And  where  a  verdict  is  found  in  favour  of  the 
defendant,  and  judgment  is  afterwards  entered  for  plaintiff  non 
obstante  veredicto,  neither  party  is  entitled  to  the  costs  of  the 
immaterial  issues  (s).  So,  where  the  plea  on  which  he  has 
obtained  a  verdict,  on  being  brought  before  the  court  upon 
a  special  case,  is  found  to  be  bad,  he  will  not  be  entitled  to 
costs  upon  that  issue  (t);  but  if  it  be  found  good,  he  will 
be  entitled  to  the  costs  of  the  special  case,  &c.,  together  with 
the  costs  of  the  issue  (u).  If  a  defendant  seek  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs,  on  the  ground 
that  the  action  ought  to  have  been  brought  in  a  court  of 
requests,  he  cannot,  at  the  same  time,  have  the  costs  of  is- 
sues which  have  been  found  in  his  favour  taxed  for  him 
in  the  superior  court  (v).  The  above  rule  of  IT.  T.,  2  W.  4, 
T.  74,  does  not  apply  to  paupers;  and  therefore,  where  in  an 
action  of  trespass  and  false  imprisonment,  brought  by  a  pau- 
per against  several  defendants,  the  jury  acquitted  some  of 
them,  and  found  a  verdict  against  the  others,  the  court  held 
that  the  costs  of  such  of  the  defendants  who  had  obtained 
verdicts  could  not  be  deducted  from  the  plaintiff's  costs  of 
the  cause  (z^). 

As  to   costs  where  there   are  several  defendants,  some  of  Several  De- 
whom  succeed,  and  some  are  defeated,  see  ante^  1158.  ^°  ^"*^' 

As  to  the  mode  of  taxation  in  these  cases,  supposing  that  Mode  of  Tax 
there  are  several  issues,  and  one  be  found  for  the  plaintiff  and  gome  issues 
the  other  found   for  the   defendant,    if  that  found  for  the  are  found 
"plaintiff  be  the  substantial  issue  in  the  cause,  he  shall  have  an^^i sjj^^'e for 
the  postea  and  the  general  costs  of  the  cause,  with  the  excep-  Defendant, 
ion  of  the  costs  of  such  parts  of  the  pleadings  and  briefs,  and 
)f  such  of  the  witnesses,  &c.  {x),  as  are  applicable  only  to  the 

(p)  Twigg  V.  Pott*.  4  Dowl.  266.  (u)  Gosbell  v.  Archer,  1  Har.  &  W.  559; 

(q)  See  Daubuz  v.  Rickman,   4  Dowl.  2  Ad.  &  El.  500;  4  Nev.  &  M.  485,  S.  C. 

29;  1  Scott,  564  ;  1   Hodges,  75,  S.  C-  (v)  Jenks  v.  Taylor,  1  M.  &  W.578. 

Milne)-  v.  Graham,  2  Dowl.  422  :    Allenby  (w)  Gougenheim  v.  Lane,  4  Dowl.  482; 

.  Proudluck,  5  Nev.  &  M.  636  ;  4  Ad.  &  1  M.  &  W.  136;  1  Tyr.  &  G.  216;  1  Gale, 

iL  326,  S.  C.  343,  S.  C. 

(>•)  Vallance  v.  Adams,  2  Dowl.  118 ;  1  (x)  See  Eades  v.  Everett,  3  Dowl.  687 : 

:.  &  M.  856;  3  Tyr.  865,  S.  C.  Richards  v.  Cohen,  1  Dowl.  533 :  and  see 

(«)  Goodburne   v.  Bowman,   3  Moo.  &  Knight  v.  Woore,  3  Bing,  N.  C.  535;    5 

cott,  69;  9  Bing.  667;  2  Dowl.  206,  S.  C. ;  Dowl.  487,  S.  C. :    Doe  Smith  v.   Webber, 
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nd  see  Da   Costa  v.  Clarke,  2  B.  &  P.    4  Nev.  &  M.  381;  2  Ad.  &  El.  448;    1  H. 
76 :  Kirk  v.  NowilU  1  T.  R.  266.  &  W.  10,  S.  C. 

(t)  Cartwright  v.  Cook,  1  Dowl.  529. 
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Costs,  Douhle  and  Treble. 


Book  IV.  issiio  on  whit'li  the  dofVudant  has  succeeded,  which  costs  the 
''"^"^^  '•  doieiidunt  will  he  entitled  to  have  deducted  fioiii  the  pluintitt'H 
costs.  And  it  is  further  to  l^e  ohserved,  as  to  the  costs  of  the 
witnesses,  that  where  a  ])laintiff"  succeeds  on  one  of  several 
issues,  and  the  defendant  succeeds  on  the  otliers,  hut  the 
defendant's  witnesses  are  as  necessary  on  the  issues  found 
against  him  as  on  the  issues  found  for  him,  the  plaintiff"  will 
he  entitled  to  the  costs  of  all  his  witnesses  upon  the  issues 
found  for  him,  and  the  defendant  to  none  of  his  (j/).  But,  in 
such  a  case,  the  defendant  has  heen  held  to  he  entitled  to  the 
costs  of  his  witnesses,  if  their  evidence  was  substantially  di- 
rected towards  the  issues  found  for  him,  although  they  gave 
some  slight  evidence  on  the  issues  found  against  him  (z).  In 
a  late  case,  however,  where  the  plaintiff"  substantially  suc- 
ceeded, the  Court  of  Exchequer  recognised  and  acted  upon 
the  rule  laid  down  by  Bcu/ley^  B.,  in  Lardner  v.  Dick  {a), 
that  where  some  issues  are  found  for  the  plaintiff",  and  some 
for  the  defendant,  the  latter  is  not  entitled  to  the  expense  of 
his  own  witnesses,  unless  their  evidence  related  exclusively  to 
the  issues  found  for  him  {h).  The  converse  of  the  same  rule 
would  be  applicable  to  the  taxation  of  costs,  if  the  defendant 
were  substantially  the  successful  party  in  the  cause ;  in  such 
case,  he  would  be  entitled  to  the  general  costs  of  the  cause, 
and  to  the  costs  of  the  witnesses  called  in  support  of  the  issue 
on  which  he  has  substantially  succeeded,  although  they  may 
also  have  given  evidence  &n  the  other  issues  (c).  The  defendant 
is  entitled  to  the  costs  of  all  issues  found  for  him,  although  they 
exceed  the  plaintiff''s  costs,  notwithstanding  the  above  rule, 
H,  T.y  2  W.  4,  uses  the  woj-d  "deduct ''(<?);  and  if  they 
exceed  the  plaintiff^'s  costs,  the  defendant  may  have  judgment 
and  execution  for  their  recovery  (e).  It  may  be  here  added, 
that,  in  general,  the  question  as  to  whether  particular  costs 
incurred  in  relation  to  the  trial  of  the  cause,  are  referable  to 
one  issue  or  another,  is  a  question  of  fact  for  the  decision  of  the 
master  alone,  and  the  court  will  not  interfere  with  it  (/)► 

Double  and  Douhh  and  treble  Costs.']  Only  single  costs  were  allowed  by 
re  e  os  s.  ^^^  statute  of  Gloucester,  but  double  and  treble  costs  have 
since  that  act,  in  some  cases,  been  expressly  given  by  statute. 
Also,  where  a  statute  gives  double  or  treble  damages,  where 
damages  were  recoverable  at  common  law,  the  plaintiff^  shall 
also  have  double  or  treble  costs  (^^),  but  not  where  damages 
were  not  recoverable  at  common  law  (Ji).  And  not  only  the 
costs  given  by  the  jury  shall  be  doubled  or  trebled,  but  also 
the  costs  de  incremento  {i).    But  it  is  only  the  ordinary  costs 


(y)  Richards  v.  Cohen,  1  Dowl.  533: 
Lardner  v.  IMck,  2  Id.  .333  ;  2  C  &  M. 
389,  S.  C;  Hart  v.  Cutbush :  Bird  v. 
Higginson :  Spenoer  v.  Hameo'ton:  Ro- 
berts V.  Phillips,  ante,  115B. 

(2)  Eades  v.  Everett,  3  Dowl.  687. 

(a)  2  C.  &  M.  .389;  2  Dowl.  333. 

ib)  Crowther  v.  Elwell,  4  M.  &  W.  71. 

(e)  Knight  v.  Wo<rre,  3  Bing.  N.  C.  534; 
5  Dowl.  487,  S.  C;  Robert  v.  Phillips,  5 
Dowl.  473  :  and  see  Ragg  v.  Wells,  8 
Taunt.  129  :  Cross,  v,  Johnson,  9  B.  &  C. 
613:   Vivian  -v.  Blake,  11  East,  263. 

(d)  Milner  v.  Graham,  2  DowL  422:  see 


Twigg  V.  Ports,  4  Id.  266. 

(e)   See  Twigg  v.  Potts,  4  Dowl.  266. 

(/)  Doe  Smith  v.  Webber,  4  Nev.  & 
M.  38U  2  Ad.  &  El.  448;  1  H.  &  W.  10, 
S.  C. 

(g)  2  Bac.  Abr.,  Costs,  C.  ;  Bull.  N.  P. 
334:  see  Buttertor^  v.  Furber,  4  Moore, 
296;  1  B.  &  B.  517,  S.  C 

{h)  Okely  v.  Salter,  Noy,  137 :  see  But- 
tertm.  v.  Furber,  1  B.  &  B.517;  4  Moore, 
296,  S.  C. ;  Chartnngton  v.  Meatheringham, 
5  Dowl.  313. 

(i)  Smith  V.  Dunce,  2  Str.  1048. 
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CostSy  Doublet  Treble^  ^c.  1161 

of  the  cause  that  are  thus  douhled  or  trebled;  and,  therefore,  chap.xxxi. 
where  the  plaintiff  changed  the  venue  to  X.,  on  under- 
taking  to  pay  the  defendant's  extra  costs  of  trying  at  X., 
and  the  defendant  obtained  a  verdict,  and  was  entitled  by 
statute  to  double  costs,  it  was  held  that  the  extra  costs  of 
trying  at  X.,  should  not  be  doubled  (^).  Where  a  statute 
gives  double  costs  to  defendants,  in  case  the  plaintiff  fails, 
the  defendants  who  obtain  a  verdict,  are  entitled  to  their 
double  or  treble  &c.  costs,  though  the  plaintiff  obtains  a 
verdict  against  the  others  (/).  In  an  action  upon  a  statute 
which  gives  double  costs,  if  a  new  trial  be  granted,  nothing 
being  said  on  the  subject  of  costs,  the  party  who  succeeds  on 
both  trials  is  entitled  to  double  costs  of  both  (m).  Where  the 
declaration  contained  several  counts,  and  the  defendants  ob- 
tained a  general  verdict,  it  was  held  that  they  were  not 
entitled  to  treble  costs  on  the  counts  which  complained  of 
acts  prohibited  by  the  statute  which  entitled  them  to  treble 
costs  in  case  of  success  (n). 

By  double  or  treble  costs,  however,  are  meant,  not  double  Howesti- 
or  treble  the  single  costs  ;  the  true  mode  of  estimating  the  ™^'^  ' 
amount  of  the  double  costs  is,  first  to  allow  the  prevailing 
party,  the  single  costs,  including  the  expenses  of  witnesses, 
counsel's  fees,  &c.,  and  then  allow  him  one  half  of  the  amount 
of  the  single  costs,  without  making  any  deduction  on  account 
of  counsel's  fees,  &c.(o).  Treble  costs  consist  of  the  single 
costs,  half  of  the  single  costs,  and  half  of  that  half  (p). 

Where  there  are  several  issues,  some  found  for  plaintiff, 
and  some  for  defendant,  and  defendant  is  entitled  to  treble 
costs,  the  proper  mode  of  estimating  them,  is  first  to  ascer- 
tain the  defendant's  single  costs,  then  treble  them,  and  then 
deduct  the  plaintiff's  single  costs  from  the  amount  so  tre- 
bled (q). 

Unless  the  statute  require  it,  no  suggestion  on  the  roll  is.  Suggestion 
in  general,  requisite  to  entitle  the  party  to  these  costs ;  at  ^essar ^^"  "^ 
least,  not  if  it  appear  by  the  record  that  the  case  is  within  the 
statute  (r).  Where  a  rule  nisi  was  obtained  to  enter  a  sug- 
gestion for  double  costs,  and  it  appeared  on  shewing  cause 
that  the  double  costs  had  been  previously  tendered,  the  rule 
was  discharged  with  costs  (s). 

Where  a  statute  requires  a  judge's  certificate,  to  entitle  Certificate 
the  party  to  double  or  treble  costs,  such  certificate  need  not,  g°antedt"«Sic. 
in  general,  be  given  immediately  after  the  trial  of  the  cause  (if). 
Of  course,  the  master  cannot  in  such  case  tax  the  double 
or  treble  costs  until  the  certificate  is  obtained.  It  may  be 
added,  that  it  has  recently  been  decided  by  the  Court  of  Com- 
mon Pleas,  confirming  the  old  authorities,  that  a  magistrate 
sued  for  an  act  done  in  his  judicial  character  must,  in  order 

(k)   Thomas  v.  Saunders,  3  Nev.  &  M.  D.  &  R.  1 ;  4  B.  &  C.  154,  S.  C. 

572.  {q)  Wilson  v.   River  Dun  Co.,  5  M.  & 

(/)  Hall  V.  Smith,  2  Bing.  267 ;  9  Moore,  W.  89  ;  7  Dowl.  369,  S.  C. 

477>  S.  C.  (r)  See  Wells   v,  Ody,  3  Dowl.  799;  2 

(m)  Loader  v.  Thomas,  1  C.  &  J.  54.  C,    M.   &  R.  128,  S.  C.    It  was  a  case 

(n)  Wilson  v.   River  Dun  Company,  5  under   the  Building  Act.   (See  Collins  v. 

M.  &  W.  89 ;  7  Dowl.  369,  S.  C.  Poney,  9  East,  222). 

(o)  Staniland  v.  Ludlam,  4  B.  &  C.  889;  (s)  Fosbrook  v.  Holt,  1  M.  &  W.  205  ;  4 

7  D.  &  R.  484,  S.  C.  Dowl.  700,  S.  C. 

(p)  HuUock,  484:  see  Phillips  v.  Bacon,  (t)   Norman  v.  Danger,  3  Y.  &  J.  203. 
1  Chit.  Rep.  137»  n. :  Buckle  v.  Bewes,  6 
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CoAts,  Taxation  of. 


Book  IV.    to  ol)tuin  (loul)lo  costs  under  7  ./«c  1,  r.  5,  ol)tain  tlie  cur- 
^*A.Rr  I.      tificate  of  the  judfj^e  before  whom  the  cauHe  is  tried  (m). 
Rcpoai  of  Act       Wliere   a  .statiitt!   ^ivinu;'  doul>le  or  trelik;   ike.  coHts   in  re- 
giving  double  pealed   (hirinjj^  thi;   pendency  of  a    suit,  tlie  right  to  receive 
peridinc^^Suit  ^^^^"^  i^  thereby  destroyed,  unless  expressly  saved  {x). 

2.  Taxation  of  Costs. 

The  taxation  of  an  attorney's  bill  of  costs  as  between  him 
and  his  client,  has  been  fully  considered  in  the  first  Volume, 
and  the  subject  of  taxation  of  costs,  in  i)articular  instances, 
has  been  incidentally  noticed  in  many  parts  of  the  Work.  It 
may  be  well,  however,  to  consider  the  practice  of  taxation, 
as  between  party  and  party,  here  in  one  view. 


2.  Taxation 
of  Costs. 


By  whom 
taxed. 


Notice  of 
Taxation, 
Affidavit  of 
Increase,  &c. 


By  whom  Taxed.']  By  the  1  Vict,  c,  30,  s.  3,  the  masters 
of  the  respective  courts  of  law  are  authorized  and  required 
to  tax  all  costs  in  matters  of  a  civil  nature  in  any  of  the 
courts,  or  in  the  Exchequer  Chamber,  indiscriminately,  al- 
though the  costs  may  not  have  arisen  in  respect  of  business 
done  in  the  court,  to  which  such  masters  may  belong ;  and 
the  judges  are  authorized  to  make  rules  on  the  subject  ( j/). 

Notice  of  Taxation,  Affidavit  of  Increase,  S^c]  By  rule  of 
T.  T.,  1  W.  4,  r.  12,  it  is  ordered,  "that  before  taxation  of 
costs,  one  dafs  notice  (z)  shall  be  given  to  the  opjMsite  party''  (a ). 
But  this  rule  only  applies  to  cases  in  which  a  notice  of  taxa- 
tion is  necessary  (6) :  and  such  notice  is  not  necessary  upon  a 
cognovit,  where  it  is  given  in  a  sum  certain  for  the  amount 
of  debt  and  costs ;  for  as  to  the  costs  of  the  action,  they  are  al- 
ready fixed  at  a  certain  sum  (c) ;  and  as  to  the  costs  of  signing 
judgment,  a  fixed  sum  is  always  marked  without  taxation  (d). 
And  by  the  B.  H.,  4  W.  4,  r.  17,  ''''notice  of  taxing  co5^.9  shall 
not  be  necessary  in  any  case  where  the  defendant  has  not  ap- 
peared in  person,  or  by  his  attorney  or  guardian. "  And  it 
is  not  necessary  where  the  plaintiff  has  entered  an  appearance 
for  the  defendant  (e).  Nor,  in  such  a  case,  is  it  necessary 
to  deliver  a  copy  of  the  bill  of  costs,  or  affidavit  of  increase 
in  the  Exchequer,  notwithstanding  the  rule  of  that  court 
M.  5.1830,  s.  12(/).  But  it  is  necessary  where  the  de- 
fendant has  done  that  which  is  equivalent  to  appearing  (_^). 
A  service  of  this  notice  of  taxation  at  an}^  time  before  nine 
o'clock  at  night  for  the  next  day  would  suffice  (A).  If  the 
opposite  party,  however,  wishes  a  longer  notice,  he  may,  it 
seems,  gain  it  by  obtaining  from  the  master  a  rule,  to  be 
present  at  the  taxation,  and  serving  a  copy  of  it  on  the  attorney 
of  the  prevailing  party  before  the  time  for  signing  judgment 


(m)  Penny  v.  Slade,  7  Dowl.  440  ;  5 
Bing.  N,  C.  469. 

(x)  Warne  v.  Beresfwd,  6  Dowl.  157: 
Charrington  v.  Meatheringham,  5  Dowl. 
464:  see  R.  v.  Mawgan,  3  Nev.  &  P.  502; 
8  Ad.  &  El.  496,  S.  C, 

(y)  See  the  sect,  verbatim.  Vol.  I.  80. 

(2)  Notice  given  at  any  time  before  nine 
o'clock  on  the  previous  evening  is  suffi- 
cient. (Edmunds  v.  Coates,  4  M.  &  W.  66). 

(a)  See  the  form.  Chit.  Forms,  632. 

(b)  Griffiths  v.  Liversedge,  2  Dowl.  143. 


(c)  It  would  be  different  if  they  were 
not.   (See  per  Patteson,  J.,  2  Dowl.  143), 

(d)  Griffithsv.  Liversedge,  2  Dovfl.  143: 
Clothiei-  V.  Ess,  3  Moo.  &  Sc.  216:  Clarke  v. 
Jones,  3  Dowl.  277- 

(e)  Bolton  v.  Maning.  5  Dowl.  769: 
Burch  V.  Pointer,  3  M.  &  W.  310  ;  6  DowL 
387,  S.  C. 

(/)  Burch  V.  Pointer,  6  Dowl.  386;  3 
M.  &  W.  310,  S.  C. 
ig)  Lloyd  V.  Kent,  5  Dowl.  125. 
(h)  Edmunds  v.  Coates,  4  M.  &  W.  06. 
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?Mis   expired;    the   latter   must  then  give  twenty-four  hours'  Chap.  xxxr. 

previous  notice  of  taxing  costs;  and  if  the  costs  are  taxed 

without   such   notice,  the   taxation   would  be  irregular,  and 

the  attorney  liable  to  an  attachment;  but  if  this  rule  to  be 

present  is  not  served  until   the   time  for  signing  judgment 

has  expired,  he  is  not  obliged  to  give  more  than  the  above 

one  day's  notice,  which,  as  we  have  just  seen,  may  be  given 

at  any  time  before  nine  at  night  for  the  next  day  («).     It 

may  be  as  well  here  observed,  that  this  notice  of  taxation, 

or  the  first  appointment  made  by  the  master,  is  peremptory, 

and  he  will  proceed  ex  parte  thereon,  unless  sufficient  cause  is 

shewn  for  the  postponement(J).  Any  reasonable  costs  incurred 

in  serving  this  notice    will  be  allowed  (^).     As  regards  the 

consequences  of  omitting  to  give  this  notice  when  requisite, 

it  seems  that  the  omission  will  not  afford  a  ground  for  setting 

aside  the  judgment  and   execution;  and  that  all  the   court 

will  do  will  be  to  refer  it  to  the  master  to  re-tax  the  costs ; 

and  if,   upon  the  taxation,   there  be  any   reduction   of  the 

amount,  they  will  make  the  party  whose  costs  are  taxed  pay 

the  costs  of  the  rule  ;  or,  if  nothing  be  taxed  off,  they  will 

not  allow  costs  on  either  side  (J).     If  the   attorney  for  the 

opposite  party  attend  the  taxation,    he    thereby  waives  all 

irregularity  as  to  notice (m). 

The  master  will  tax  the  costs  upon  a  view  of  the  pro-  Affidavit  of 
ceedings,  but  if  there  be  extra  expenses  incurred,  which  increase. 
do  not  appear  upon  the  face  of  the  proceedings;  such  as 
witnesses'  expenses,  fees  to  counsel,  attendances,  court  fees, 
&c.,  an  affidavit  must  be  made  of  these  extra  costs,  otherwise 
the  master  will  not  be  warranted  in  allowing  them  (w). 
Such  affidavit  should  be  left  at  the  master's  office  one  clear  day 
before  the  day  appointed  for  taxation  (o). 

In  the  Exchequer,  by  rule  M.  T.  1830(/>),  a  copy  of  the  bill  Delivery  of 
of  costs  and  affidavit  of  increase  must  be  delivered  to  the  op-  costV  and  ° 
posite  attorney  one  day  previous  to  the  taxation  in  the  case  Affidavit  &c. 
of  town  posteas  and  inquisitions,  and  two  days  previous  to  the  '°  Exchequer, 
taxation  in  country  ones.     And  this  rule  is  imperative,  and 
naust  be   complied    with,   unless   the   opposite  party   waives 
biis  right  under  it  by  attending  the  taxation  or  otherwise  {q). 
X  does  not,  however,  extend  to   cases  where  the  defendant 
las  not   appeared,  or  when  he  appears  himself,  and  not  by 
attorney  (/•),  or  to  the  taxation  of  costs  upon  a  demurrer; 
ind  even  in  cases  within  the  rule,  the  omission  to  comply 
»^ith  it  is  not  a  ground  for  setting  aside  the  judgment,  but 
nerely  for  a  rule  to  review  the  taxation  {s). 

What  Costs  allowed,  S^c.  (?).]    The  mode  of  taxation  and  "What  Costs 
lount  of  costs  allowed  between  attorney  and  client,  have  been  allowed,  &c. 

(t)  1  Sellon,  504;  Tidd,  989:  Edmunds  (q)   Wilkins  v.  Perkins,  2  M.  &  W.  315; 

Coates,  4  M.  &  W.  66.  5  Dowl.  461,  S.  C.      Perhaps  that  part  of 

Ij)  R.  H.,  32  G.  3:  2  W.  4,  r.  92.  this  rule  which  requires  a  two  days'  no- 

(k)  Thorp  V.  Wordy,  2  C.  &  J.  488.  tice  of  taxation  upon  country  posteas  and 

(/)  Lloyd  V.  Kent,  5  Dowl.  125:  Bolton  inquisitions  is  virtually  rescinded  by  the 

Manning,  5  Dowl.  769.  subsequent  rule  of  all  the  courts  of  T.  T., 

J  (m)  Wilkins  v.  Perkins,  2  M.  &  W.  315;  1  W.  4,  r.  12.    (See  Perry  v.  Turner,  2  C. 

|Dowl.  461,  S.  C.  &  J.  89:  Routledge  v,  Giles,  Id.  163). 

(n)  See  the  forms,  Chit.  Forms,  629  to  (r)  Burch  v.  Pointer,  2  Jurist,  278. 

iJl-  («)  Taylor  V,  Murray,6T>ovrl.80. 

(o)  Chap.  Prac.  156.  {t)  See  Appendix,  as  to  the  amount  of 

(p)  1  C.  &  J.  279 ;   1  Tyr.  161.  costs  and  fees  regulated  by  rule  of  court. 
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already  noticed.  In  taxing  costs  between  j)arty  and  party,  tlie 
master  will  allow  the  costs  of  all  rcLoilar  and  neceswiry  proceed- 
ing's in  the  cause,  and  he  will  also  allow  all  such  incidental  costs 
as  are,  or  are  to  be,  directed  to  be  costs  in  tluj  cause.  Of 
course,  he  will  not  allow  the  costs  of  unnecessary  ])roceedings(.r). 

An  attorney  is  entitled  to  his  costs  for  writing  a  letter  to 
the  defendant,  demanding  the  debt  before  writ  issued  (2/),  the 
usual  practice  is  to  allow  for  one  letter  only;  even  wh(!re 
the  defendant  had  requested  that  time  should  be  given,  and 
every  accommodation  was  shewn  by  the  plaintiff's  attorney, 
and  in  the  correspondence,  before  writ  issued,  plaintiff's  at- 
torney had  written  fifteen  letters,  and  had  received  fourteen 
from  the  defendant,  for  thirteen  of  which  he  had  paid  post- 
age, he  was  held  entitled  to  the  costs  of  only  one.  (z).  The 
plaintiff  is  entitled  to  the  allowance  of  a  sum,  sworn  to  have 
been  paid  by  him  for  the  postage  of  foreign  letters  as  being 
solely  applicable  to  the  cause ;  but  he  is  entitled  to  the  ex- 
penses of  the  production  and  translation  of  such  letters  only 
as  are  applicable  to  such  parts  of  the  counts  as  relate  to  the 
verdict  (a). 

The  master  has  been  held  to  be  justified  in  allowing  the 
costs  of  two  writs  issued  in  one  action  against  the  defendant 
into  two  counties,  where  it  was  doubtful  in  which  county  he 
was  to  be  found  (^),  it  not  appearing  that  they  were  concur- 
rent writs.  But  now,  although  several  writs  may  be  issued 
on  one  praecipe,  it  is  probable  that  the  plaintiflF  would  be  held 
entitled  to  the  costs  of  one  only(c). 

The  costs  of  all  necessary  pleadings  will,  of  course,  be 
allowed  to  the  party  who  succeeds  on  them.  The  practice 
where  there  are  several  counts,  or  several  pleas,  has  been 
already  noticed  {ante,  1154  to  1160).  Where  an  attorney 
charged  for  a  declaration  as  containing  more  folios  than  it 
really  contained,  and  the  master  allowed  the  charge,  the 
court  ordered  the  taxation  to  be  reviewed  (6?). 

The  party  who  substantially  (e)  succeeds  on  a  rule  which 
forms  part  of  the  regular  proceedings  in  the  cause,  no  men- 
tion of  costs  being  made,  will  be  entitled,  if  he  also  succeeds 
in  the  cause,  to  have  the  costs  of  the  rule  allowed  him  as 
costs  in  the.  cause  (/).  But  he  will  not  be  so  entitled  to 
the  costs  of  a  rule  merely  collateral  to  the  action;  for  instance, 
a  rule  to  discharge  defendant  out  of  custody  on  the  grounc 
of  coverture,  or  arrest  in  a  wrong  name(^).  Where  the  de- 
fendant obtains  a  rule  to  deliver  up  the  bill  on  which  the 
action  is  brought,  or  the  like,  on  payrnent  of  costs,  this  does 
not  make  him  liable  to  the  costs  of  previous  rules  which 
have  been  decided  against  him,  but  without  mention  oi 
costs  (h).  If  an  attorney  shew  cause  on  his  own  behalf 
against  a  rule,  his  client  not  appearing,  the  costs  of  the  at- 


{x)  Jones  V.  Roberts,  2  DowL  374  : 
Heam  v.  Battersly,  3  Dowl.  213 :  Lewis 
V.  Woolrt/ch,  3  Dowl.  692. 

(y)  Mmnison  v.  Summers,  1  Dowl.  325; 
1  B.  &  Ad.  559,  S.  C. 

iz)  Capell  V.  Staines,  5  DowL  770. 

la)  Lopez  v.  De  Tastet,  7  Moore,  120 ;  3 
B.  &  B.  292. 

(b)  Moi-ris  v.  Hunt,  1  Chit.  544. 

(c)  See  Angus  v.  Coppard,  6  DowL  137; 


3  M.  &  W,  57. 

(d)  Morris  v.  Hunt,  1  Chit.  544. 

(e)  M' Andrew  v.  Adams,  3  DowL  120. 
(/)    See  Goodall   v.   ita.y,  4  DowL  l! 

Mummei-ff  v.  Campbell,  2  Dowl.  793. 

iff)  Mummer}/  v.  Campbell,  2  Dowi 
798. 

(h)  Hannah  V.  Willis,  5  Bing.  N.  C. 
385. 
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torney  will  not  be  costs  in  the  cause  (2).     The  recovery  of  Chap.xxxi. 
the  costs  of  rules  made  absolute  or  discharged  "with  costs," 
is  now  much  facilitated   by  the  1  «5f  2   Vict.   c.  110,   s.  18. 
{Seep,U96). 

Where  an  amendment  is  allowed  during  the  course  of  a  c^stg  ^f 
cause  on  payment  of  costs,  this  means  only  the  costs  substan-  Amendment, 
tially  occasioned  by  the  amendment.  Therefore,  where  a 
plaintiff,  after  plea  pleaded,  obtained  leave  to  amend  his 
declaration  on  payment  of  costs,  by  increasing  the  amount  of 
damages,  and  defendant  afterwards  paid  money  into  court, 
whereby  one  of  his  pleas  became  unavailable,  the  court  held, 
that  he  was  not  entitled  to  the  costs  of  such  plea,  since  they 
were  caused  by  his  own  act,  and  not  by  the  amend- 
ment (k). 

The  costs  of  an  attachment   include  all  costs   fairly  inci-  costs  of  an 
dental  to  the  suing  out  the   attachment,  and   amongst  them  Attachment, 
they  have  been  held   to  include  the  costs  of  an  inquiry,  di- 
rected by  the  court  for  the  benefit  of  the  defendant,  in  order 
to  enable  him  to  obtain  his  discharge  (/). 

As  to  the  costs  of  the  trial :   where  a  London  agent  has  Costs  of  the 
been  appointed  to  attend  the  trial  of  a  cause,  it  is  a  matter  '^'^^*'" 
within  the  discretion  of  the  master,  and  with  which,  it  seems,  Attomey!^^  °^ 
the  court  will  not  interfere,  whether  the  costs  of  a  journey 
to  London  by  the  country  attorney,  to  attend  the  trial,  or  a 
reference  of  the  cause  shall  be  allowed  (m).     The  usual  fee 
for  necessary  attendance  at  the  trial  will  be  allowed,  though 
the    attorney   be  a   party   to  the  cause  (w).      And,  where  a 
member  of  the  same  firm  as  the  attorney  who  conducted  the 
cause  attended  as  a  witness,  the  court  held  that  his  expenses 
were  properly  allowed  (o). 

With  regard  to  fees  to  counsel,  the  master  exercises  a  dis-  Fees  to  Coun- 
cretion,  regulated,  to  a  certain  degree,  by  the  nature  and  mag-  Ino^ed^' 
nitude  of  the  cause.  In  cases  of  difficulty,  in  which  points 
of  law  may  arise,  it  is  fit  that  the  leading  counsel  should 
have  the  assistance  of  other  gentlemen,  to  suggest  what  may 
be  necessary  in  the  course  of  discussion.  In  cases  of  that 
description,  the  allowance  of  counsel  should  not  be  regulated 
in  the  same  manner  as  in  an  ordinary  case,  where  no  dif- 
ficulty is  likely  to  arise  ;  accordingly,  a  plaintiff  has  been 
allowed  for  fees  to  three  counsel  in  a  case  of  difficulty  (/>). 
And  where,  in  a  case  of  difficulty,  the  master  allowed  for 
one  counsel  only,  the  court  ordered  his  taxation  to  be  re- 
viewed (q).  And  the  same  where,  in  taxing  defendant's  costs 
on  a  new  trial,  in  an  action  to  recover  1,000(?.,  where  strict 
cross-examination  was  necessary,  the  master  disallowed  the 
costs  of  a  second  brief  and  fees,  on  the  ground  that  it  did 
not  appear  that  defendant  had  any  witnesses  to  call  (r).  Where 
there  have  been  two  trials,  and  the  successful  party  is  en- 
titled  to  the  costs  of  the  second  trial  only,  the  master  may 

(t)  Scmthey  v.  Terry,  2  Dowl.  522.  (n)  Jervis  v,  Dewes,  4  Dowl.  764. 

(fc)  Gould  V.  Olive7;  5  Bing.  N.  C.  115.  (o)  Butler    v.  Hobson,   5  Bing.   N.   C. 

{I)    Tyler  v.  Campbell,  5  Bing.   N.  C.  128. 
192.  (p)  Morris  v.  Hunt,  1  Chit,  544. 

(m)  Parsloe  v.  Foy,  2  Dowl.  181:  Archer        (q)  Grindall  v.  Goodman,  5  Dowl.  378. 
V.  Marsh,  7  Dowl.  541:    see,  however,        (r)  Maddison  v.  Bacon,  5  Bing.  N.  C. 

Madison  v.  Bacon,  5  Bing.  N.  C.  246.  246. 
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allow  for  fees  to  counsel  on  the  second  trial,  with  reference 
to  the  iiniount  of  those  given  on  the  fir.st  {h). 

Whore,  in  actions  on  a  policy  of  insurance  again.st  several, 
the  attorney  had  only  niaue  out  a  full  hrief  in  one  case,  and 
short  statements  in  the  others,  hut  the  master  allowed  for 
the  full  hriels  in  all,  the  Court  of  King's  liench  made  a  rule 
for  him  to  review  his  taxation  {t). 

The  expenses  of  evidence  and  of  witneases  generally  form 
a  very  serious  item  in  the  costs  of  the  cause,  and  the  dis- 
cretion of  the  masters  as  to  these  costs  is  almost  unlimit- 
ed. The  costs  of  witnesses  have  heen  already  considered 
in  the  first  Volume,  p.  236.  And  the  costs  of  proceeding  for 
the  examination  of  witnesses  ahroad,  have  been  treated  of 
in  Vol.  I.,  p.  245.  And  the  rules  as  to  the  costs  of  proving 
documentary  evidence  have  heen  stated  in  Vol.  I.,  p.  213.  It 
will,  therefore,  only  be  necessary  to  mention  here  a  few 
points  as  to  the  costs  of  other  .species  of  evidence.  In  an 
action  on  the  case  for  the  disturbance  of  a  watercourse,  the 
expenses  of  plans  used  for  the  information  of  the  court  at 
the  trial  have  been  allowed  {it) ;  so  have  costs  of  successful 
searches  for  pedigree  {v).  But  the  costs  of  experiments  made 
to  enable  scientific  men  to  give  evidence,  have  been  disal- 
lowed {x).  A  charge  for  a  document  tendered,  but  not  re- 
ceived in  evidence,  cannot  be  supported  (j/). 

A  defendant  in  error  after  affirmance  is  entitled  to  double 
costs  of  settling  the  bill  of  exceptions,  such  costs  being  costs 
in  error,  and  not  in  the  court  below  (^). 
Costs  of  other  The  costs,  in  case  of  plea  in  abatement  (a),  nul  tiel  record 
Proceedings,  pleaded  (6),  on  demurrer  (c),  in  error  (c?),  on  no?ipros{e),  non- 
suit (/"),  new  trial  (^),  venire  de  novo  (A),  judgment  non  obstante 
veredicto  (i),  arrest  of  judgment  (^),  and  the  various  other  pro- 
ceedings in  an  action,  are  noticed  under  the  respective  heads, 
throughout  the  Work.     (See  the  Index), 

Where  the  cause  is  made  a  remanet,  the  costs  incurred  in 
bringing  up  witnesses,  attendances,  &c.,  are  allowed  to  the 
party  ultimately  pre  vailing  (/) ;  and  the  same  where  a  cause 
goes  off^  upon  any  other  occasion,  without  the  fault  or  con- 
trivance of  the  parties,  and  is  afterwards  brought  to  trial  (?^i). 
Where  one  of  the  jurors  absconded,  and  the  plaintiff^  re- 
fused to  proceed  with  the  remaining  eleven,  and  he  after- 
wards took  the  cause  down  to  trial,  and  had  a  verdict,  he  was 
held  entitled  to  the  costs  of  both  trials  (w).  As  to  costs 
where  a  new  trial  is  granted,  see  ante^  1104. 

A  plaintiff"  laying  his  venue  out  of  London  or  Middlesex 
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(s)  Wilkinson  v.  Malin,  2  Dowl.  65: 
see  Lord  v.  Wardle,  6  Dowl.  174. 

(?)  Martineau  v.  Barnes,  1  Tidd,  66f). 

(m)  Holmes  v.  Holmes,  9  Moore,  158;  2 
Bing.  75. 

{v)  Johnson  v.  Lawson,  2  Bing.  341. 

(X)  Severn  v.  Olive,  3  B.  &  B.  72  ;  6 
Moore.  235,  S.  C. 

(y)  Bagnall  v.  Underwood,  11  Price, 
511. 

(2)  Francis  v.  Doe  d.  Harvey,  5  M,  &  W. 
273,  in  Cam.  Scac. 

(a)  Ante,  656. 

(6)  Ante,  671. 

(f)  Ante,  667. 


(rf)  Ante,  Vol.  I.  379. 

(e)  Ante,  1056. 

(/)  Ante,  Vol.  I.  314. 

(g)  Ante,  1104. 

(>/)  Ante,  1107. 

(t)  Ante,  1108. 

(k)  Ante,  1110. 

(I)  Standen  v.  Hall,  .=;ay.  272;  1  Ld. 
Ken.  338 :  Gibbins  v.  Phillipps,  8  B.  &  C. 
4.38  ;  2  M.  &  R.  236,  S.  C. .-  Sparrovj  v. 
Turner,  2  Wils.  366. 

(»w)  Burchall  v.  Bellamy,  5  Burr.  2693: 
see  Seeley  v.  Powis,  3  Dowl.  372. 

(«)  Harrison  v.  Bennett,  1  Dowl.  627. 
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for  the  purpose  of  obtaining  speedy  execution,  is  entitled,  if  Chap.  xxxr. 

he  succeeds,  to  his  costs  of  trying  in  the  place  of  trial,  un-  ~ 

less  the  venue  has  been  so  laid  for  the   purpose   of  oppres-  for  sake  of   ' 

Sion  (o).  speedy  Exe- 

As  to  the  taxation  of  costs,  where  there  are   several   de- ^j^^^.^' ^.j^^^.^ 
fendants,  see  ante,  1158  ;  where  there  are  several  issues,  ante,  are  several 
1154  to  1160  ;  and  where  there  are  double  or  treble  costs,  ante,  bie"cos£°&c 
1160. 

Directions  to  taxing  Officers  as  to  the  Taxation  where  Amount  Directions  to 
under  £20  {p).']    By  R.  H.,  4  W.  4,  "  in  all  actions  oi assumpsit,  f^l^l^^l^, 
debt,  or  covenant,  where  the  sum  recovered  or  paid  into  court,  and  ation. 
accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  where 
to  be  paid  on  the  settlement  of  the  action,  shall  not  exceed  twenty  a^°""*^ """ 
pounds  without  costs,  the  plaintiff's  costs  shall  be  taxed  accord- 
ing to  the  reduced  scale  hereunto  annexed  (jo).     Provided  that 
in  case  of  a  trial  before  a  judge  of  one  of  the  superior  courts, 
or  judge  of  assize  (^),  if  the  judge  shall  certif}'^  on  the  postea 
that  the  cause  was  proper  to  be  tried  before  him,  and  not  before 
a  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed 
upon  the  usual  scale."     Writs  of  inquiry  are,  it  seems,  included 
in  these  directions  (r)  ;  and  where  the  writ  having  been  issued 
for  more  than  20^.,  the  plaintiff,  before  execution,  (judgment 
having  been  signed  as  for  want  of  a  plea),  had  given  credit 
for  a  cross  demand,   reducing  the  amount   of  his  claim   to 
\VJl.,  the  court  held  that  the  costs  should  be  taxed  on  the 
reduced  scale  (5).      But   the   costs  of  a  writ  of  inquiry  in 
covenant  for  unliquidated  damages  are  not  to  be  taxed  upon 
the  reduced  scale  (^).     Also  where  the  plaintiff  had  recovered 
by  verdict  a  sum  beyond  another  sum  paid  into  court,  the  two 
sums  together  amounting  to  20/.,  the  court  held  that  the  taxa- 
tion of  costs  ought  not  to  be  on  the  reduced  scale  (  u).     A  re- 
covery of  a  judgment  under  20/.  entered  up  under  an  award  is 
within  the  above  directions,  and  the  costs  should  be  taxed  on 
he  reduced  scale  accordingly  (^),  and  the  directions  are  not,  it 
leems,  confined  to  those  cases  only  which  are  triable  before  the 
sheriff  (y).     In  an  action  on  an  attorney's  bill,  to  which  there 
was  a  set-off,  the  cause  being  partially  heard,  was  referred  to 
he  master,  who  was  to  enter  into  the  whole  account :  the 
naster  found  a  balance  in  favour  of  the  plaintiff  of  2L  12s.:  it 
vas  held,  that  the  costs  should  be  taxed  on  the  reduced  scale  {z). 
iVhere,  in  an  action  for  unliquidated  damages  an  order  is  made 
or  staying  proceedings  on  payment  of  a  sum  under  20/.,  and 
osts  to  be  taxed,  the  plaintiff  is  only  entitled  to  costs  on  the 
ower  scale  (a). 
It  is  not  necessary  for  the  judge  who  certifies  under  the  pro-  Certificate  to 
iso  in  the  above  rule,  to  enable  a  plaintiff  to  obtain  full  costs,  entitle  Plain- 


n 


Terc  V.  Afoo;*e,  5  Dowl.  367;  3Bing.  (t)  Savage  v.  lApecomhe,  5  DowL  365; 

261,  S.  C.  Patteson,  J.,  diss, 

(p)  See  the  Appendix.  [u)  Croft  v.  Miller,  3  Bing.  N.  C.  975;  6 

\{q)  See  the  scale   in  the  Appendix  at  Dowl.  73. 

|ie  end  of  Vol.  II.  (x)  Masters  v.  Tickler,  2  H.  &  W.  81. 

j(r)  It  is  not  necessary  for  the  judge  (y)   Wallen,  v.  Smith,  3  M.  &  Wels.  138; 

Iho  certifies  to  enable  a  plaintiff" to  obtain  5  M.  &  W.  159;  6  Dowl.  103;  7  Dowl.  394, 

111  costs,  to  hear  the  cause  throughout.  S.  C. 

Ifokes  V.  Frazer,  3  Dowl.  330).  (s)  Parker  v.  Serle,  6  Dowl.  334. 

](«)  Hoppell  V.   Leigh,  5   Dowl.   40 ;    3  (a)  Cook  v.  Hunt,  7  DowL  397;  5  M.  & 

[oo.  &  Scott,  188 ;  2  Hodges,  107,  S.  C.  W.  161,  S,  C. 
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Book  iv. 
Part  i. 


tifltofiiU 
Costs. 


Reviewing 
the  Taxation, 


3.  Remedy 
for  Costs. 


to  hoar  tlic  cause  thro\ip^hoiit(/>>);  the  cause  need  only  be  hrouglit 
on  for  trial.  There  is  no  sj)ecifi(;  time  in  which  the  certificate 
must  he  fi^iven  U).  If  the  cause  he  tried  at  Nis-i  J*rius^  and  the 
jud<^e  ])ef()re  whom  it  is  tried  die  without  making  his  certih- 
cate,  the  plaintiff  is  without  remedy  as  to  the  extra  costs (c?). 
Where  a  cause  at  Nisi  Prius  is  referred  to  arbitration,  care 
should  be  taken  to  give  the  arbitrator  a  power  of  certifying 
that  the  cause  was  proper  to  be  tried  before  a  judge,  otherwise 
the  attorney  will  only  be  able  to  claim  costs  upon  the  lower 
scale  (e). 

Remewing  the  Taxation.']  The  court  or  a  judge  will  not, 
before  taxation  of  costs,  make  an  order  as  to  the  principle  on 
which  they  are  to  be  taxed,  if  objection  be  taken  to  that 
course  (/),  but  they  will  sometimes  order  the  taxation  to  he 
reviewed  by  the  master,  upon  application  by  the  party  dis- 
satisfied therewith,  where  the  taxation  has  been  made  upon  a 
wrong  principle.  Several  instances  of  this  have  been  given  in 
the  preceding  pages.  In  general,  however,  the  master  is  the 
sole  judge  as  to  what  witnesses  shall  be  allowed  on  taxation, 
and  as  to  the  mode  of  taxing  costs  ;  and  the  discretion  used  by 
him  in  taxation  will  not  be  brought  into  review  before  the 
court  as  a  matter  of  course.  Where  the  mistake,  if  any,  arises 
from  the  ambiguity  of  an  award,  no  attempt  to  set  aside  which 
has  been  made,  the  court  will  not  interfere  (^).  The  applica- 
tion to  review  the  taxation  must  be  supported  by  an  affidavit 
pointing  out  specifically  the  objections  to  it{h).  No  objections 
can  be  gone  into  on  the  application,  unless  they  are  specified 
in  the  affidavit  or  rule(«).  The  affidavit  should  not  enter 
into  the  merits  of  the  case.  It  should  shew  that  the  master 
has  made  his  allocatur  (k).  Affidavits  used  before  the  master 
on  the  taxation  cannot  be  read  on  shewing  cause  against  a 
rule  for  reviewing  the  taxation,  unless  they  are  referred  to  in 
the  rule  ;  and  notice  that  they  will  be  used  is  not  sufficient  (/). 
The  costs  of  a  rule  for  reviewing  the  taxation  are  not  given 
where  the  mistake  is  with  the  master (w).  An  application  to 
review  the  taxation  of  costs  on  a  bill  of  exceptions,  or  other 
proceeding  in  error,  should  be  made  in  the  court  of  error  (w). 

3.  Remedies  for  Costs. 

The  remedy  for  costs  for  which  judgment  has  been  obtained 
is  by  action  or  execution  in  the  ordinary  way.  The  remedy 
for  costs  payable  by  rule  of  court  is  by  attachment,  as  to 
which  see  post,  1264,  or  by  execution  under  the  provisions  of 
14-2  V.  c.  110,  s.  18,  as  to  which  see  post,  1196. 

As  to  an  attorney's  remedy  for  costs  against  his  client,  see 
ante,  Vol.  I.  69  to  89. 

(b)  Nokes  v.  Fraser,  3  Dowl.  339: 
Broggref  v.  Hawke,  6  Dowl.  67:  Bur- 
chell  V.  Clark,  9  Leg.  Obs.  330. 

(c)  Ivey  V.  Young,  13  Leg.  Obs.  381 ;  .5 
Dowl.  450,  S.  C. 

(d)  Southwell  v.  Bird,  7  Dowl.  557, 

(e)  Hallen  v.  Smith,  7  Dowl.  394;  5  M. 
&  W.  159,  S.  C. ,  nam.  WcUlen  v.  Smith. 

if)  Head  v.  Baldry,  8  Ad.  &  El.  605. 
(i-)  See  Rertnie  v.  Mills,  5  Bing.  N.  C. 
249. 


(h)  Daniel  v.  Bishop,  M'Clel.  61  ;  13 
Price,  129,  S.  C.  .•  Williams  v.  Hunt,  1 
Chit.  Rep.  321  :  Aliven  v.  Fumivai,  2 
Dowl.  49. 

(t)  Aliven  v.  Furnival,  2  Dowl.  49. 

(k)  Cleaver  v.  Hargreave,  2  Dowl.  689| 
Exch. 

(1)  Cliffe  V.  Prosser,  2  Dowl.  21. 

(m)  fVard  v.  Bell,  2  Dowl.  76. 

(n)  Francis  v.  Doe  A.  Harvey,  5  M.  & 
W.  272. 
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As  to  setting  off  costs  against  costs,  see  ante,  Vol.  I.  457.  Chap.  xxxr. 
Where  the  defendant  after  judgment  signed,  in  order  to  avoid 
execution,  paid  debt  and  costs  in  the  action,  insisting  however, 
at  the  same  time,  that  he  had  a  right  to  set  off  the  costs  of  a 
rule  obtained  by  plaintiff,  which  had  been  discharged,  but  not 
making  any  formal  demand,  upon  motion  the  court  directed 
the  plaintiff  to  refund  the  amount  of  those  costs  (o). 

As  to  when  security  for  costs  may  be  compelled  to  be  given, 
see  ante,  1012. 

{o)  Ah&rnethy  v.  Faton^  5  Bing.  N.  C.  276. 
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Book  iv. 
Part  i. 

When  neces- 
sary in  gene- 
ral. 


As  to  the 
awarding  of 
the  Venire. 


In  Local  Ac- 
tions to  pre- 
vent Delay. 


WHEREVER,  by  the  provision  of  an  act  of  parliament,  or 
otherwise,  a  person  not  a  party  to  the  record  is  to  l)e  affected 
by  a  judgment,  or  where  the  judgment  upon  the  record  is  to 
be  such  as  would  not  be  ordinarily  warranted  by  the  previous 
proceedings  on  the  record,  the  proper  course  is,  in  some  cases, 
to  issue  a  scire  facias  against  him,  and  in  others,  to  enter  a 
suggestion  on  the  rolf;  so  that  the  i)arty  to  be  affected  by  it 
may,  in  the  former  proceeding,  appear  and  plead  to  it,  and 
in  the  latter  proceeding,  that  he  may  demur,  if  he  thinks  the 
facts  suggested  are  insufficient  in  point  of  law,  or  to  plead  if 
he  means  to  deny  them  (a).  We  shall  proceed  to  notice  in 
this  Chapter  the  latter  mode  of  proceeding  in  the  following 
cases.     As  to  the  proceeding  by  scire  facias,  see  ante,  815. 

Suggestions  as  to  the  Awarding  of  the  Venire,  1170. 

— ^ in  Debt  on  Bond,  1171. 

as  to  the  Death  of  Parties,  1172. 


for  Costs,  id. 

As  to  the  Awarding  of  the  Venire.']  If  the  sheriff  be  interested 
in  the  event  of  the  cause,  or  related  by  blood  or  affinity  to 
either  of  the  parties,  a  suggestion  to  this  effect  may  be  entered 
on  the  issue,  immediately  before  the  award  of  the  venire  ;  and 
the  mnire  is  then  awarded  to  the  other  sheriff,  if  there  be 
two(5);  or  if  there  be  but  one,  then  to  the  coroner  (c);  or  if  the 
coroner  be  interested,  &c.,  then  to  two  persons  appointed  by 
the  court,  <ialled  elizors  (d).  Any  matter  may  be  thus  suggested 
which  would  be  a  good  principal  challenge  to  the  array  of 
the  jury(e). 

In  local  actions  in  the  superior  courts,  by  the  S  S^  4.  W.  4, 
c.  42,  s.  22,  after  reciting,  that  "  unnecessary  delay  and  expense 
is  sometimes  occasioned  by  the  trial  of  local  actions  in  the 
county  where  the  cause  of  action  has  arisen  ;  "  it  is  enacted, 
"that  in  any  action  depending  in  any  of  the  said  superior 
courts,  the  venue  in  which  is  by  law  local,  the  court  in  which 
such  action  shall  be  depending,  or  any  judge  of  any  of  the  said 
courts,  may,  on  the  application  of  either  party,  order  the  issue 
to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  ani/  other  county 
or  place  than  that  in  which  the  venue  is  laid  ;  and  for  that 
purpose,  any  such  court  or  judge  may  order  a  suggestion  to  be 
entered  on  the  record,  that  the  trial  may  be  more  conveniently 
had,  or  writ  of  inquiry  executed,  in  the  county  or  place  where 
the  same  is  ordered  to  take  place"  (/).      The  application  to  a 


(a)  See  Bartlett  v.   Pentland,    1   B.  & 
Adol.  704. 

(b)  Rex    V,   Warrington,   1  Salk.  152: 
Letsom  v.  Beckley,  5  M.  &  Sel.  144. 

(c)  Fortesc.  de  Laud.  LL.  c.  25:   Co. 
Litt.  158. 


{<!)  Id.  :  Holland  v.  Heron,  Barnes, 
465.  See  forms  of  such  suggestions, 
Chit.  Forms,  635. 

(e)  See  upon  this  subject,  Vol.  I.  305. 

(/)  See  the  forms.  Chit.  Forms,  636. 
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court  or  a  judge  for  this  purpose  should  he  supported  hy  an  Chap.  xxxn. 
affidavit,  shewing  tlie  unnecessary  delay  or  expense  that  will 
take  place  by  the  trial  or  execution  of  the  writ  of  inquiry  in 
the  county  in  which  the  action  is  brought. 

So,  in  local  actions,  where  a  fair  and  impartial  trial  cannot  Or  to  secure 
be  had  in  the  county  where  the  venue  is  laid,  the  court,  upon  ttj™.^*'^''^^ 
a  proper  case  being  stated  to  them  by  affidavit,  will,  upon  mo- 
tion, grant  leave  to  enter  such  a  suggestion  upon  the  issue,  with 
a  nient  dedire,  in  order  to  have  a  trial  in  the  next  adjoining 
county  (^)  ;  and  it  seems  to  be  immaterial  whether  the  next 
adjoining  county  be  a  county  palatine  or  not  (A).  The  affida- 
vits upon  which  such  an  application  is  founded,  should  specify 
the  facts  from  which  it  is  to  be  inferred  that  a  fair  trial  cannot 
be  had  in  the  county  where  the  venue  is  laid(«).  In  transi- 
tory actions,  it  is  more  usual  to  move  for  leave  to  change  the 
venue  (j). 

Also,  in  actions  transitory  or  local,  depending  in  any  of  the  Where  Venue 
courts  at  Westminster,  where  the  venue  is  laid  in  the  county  o^'cuvor^"'^^ 
of  any  city  or  town  corporate  in  England,  (with  the  exception  Town  Cor- 
of  London,  Westminster,  Bristol,  Chester,  and  the  borough  of  p**'^^^^'  ^^• 
Southwark  ),  the  court,  upon  the  application  of  either  party, 
may,  if  they  think  proper,  award  the  venire,  &c.,  to  the  sheriff 
J3f  the  county  next  adjoining  to  the  county  of  such  city  or  town 
orporate,  in  order  that  the  action  may  be  there  tried  (38  G. 
3,  c.  52,  ss.  1,  10)  (k);  and  it  should  seem  that  this  would  be 
;he  case,  even  although  the  venue  has  been  changed  to  the  city 
ipon  the  usual  affidavit (^). 

Where  the  venue  is  laid  in  Berwick-upon-Tweed,  or  other  Where  Venue 
)lace  where  the  queen's  writ  oi  venire  does  not  run,  then  upon  w^ck-upon- 
i  suggestion  that  the  issue  ought  to  be  tried  in  the  next  ad-  Tweed, 
oining  English  county,  the  venire  is  awarded  to  the  sheriff  of 
uch  county  accordingly  (w)  ;  thus,  where  the  venue  is  laid  in 
ierwick-upon-Tweed,  the  venire,   upon   suggestion,  may  be 
warded  to  the  county  of  Northumberland  {n)  ;  and  the  like  (o). 
The  suggestion  should  always  be  made  at  the  proper  stage  When  made, 
the  proceedings,  when  the  fact  which  gave  rise  to  the  ne- 
ssity  for  making  the  suggestion  took  place. 

In  all  cases,  where  either  party  would  suggest  any  special  Notice  of  the 
latter,  as  to  the  awarding  of  the  venire  out  of  the  common  should  be 
)urse,  a  copy  should  be  given  to  the  opposite  party,  and  he  given, 
lould  be  allowed  a  reasonable  time  to  consider  of  it,  before  a 
lent  dedire  is  entered  (/>). 

Of  Breaches  in  Debt  on  Bond.']  As  to  the  suggestion,  &c.,  in  of  Breaches 

I  •  ,      K«o  J.    ^ctf\  i*^  Debt  on 

[us  case,  see  ante,  /23  to  rZv.  Bond. 

)  Rex  V.  Hairis,  3  Burr.  1333  ;  1  W.  Forms,  637. 

.  379,  S.  C.  .•   Rex  v.  Amery,  1  T.  R.  (I)  Bird  v.  Mmse,  7  Taunt.  .385. 

r-Rex  V.  Hunt,  3  B.  &  Aid.  444.  (m)  See  the  former  decisions  as  to  when 

h)  Rex  ^r.  The  Inhabitants  of  St.  Mary,  the  venue   was   in  Wales,    Goodright  d. 

\R.  735.  Richards  v.  Williams,  2  M.  «k  Sel.  270: 

ij  iter  V.  Harris,  3  Burr.  1,333.    See  and  see  Ambrose  v.   Rees,  11  East,  370: 

na  of  suggestion,  and  award  of  ve-  Rex  v.  Cott'te,  2  Burr.  855. 

[8  into    the  adjoining;   county.    Chit.  (n)  Mayor  of  Berwick  v.  Ewart,  2  W. 

is,  637.  Bl.  1036. 

See  ante,  956.  (o)  See  also  Way  v.  Yally,  2  Salk.  651 : 

ic)  See  Rex  v.  Inhabitants  of  St.  Mary,  and  see  form  of  suggestion  and  award  of 

>'j  ■'.  R.  735.    See  the  form  of  the  sugges-  venire,  Chit.  Forms,  103. 

S  ■!  in  such  a  case,  and  award  of  the  ve-  (p)   Brocas   v.   London,  City  of,   1  Str. 

f  into  the  adjoining   county,    Chit.  235. 
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of  Parties. 

Before  final 
Judgment. 
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to  enter  it. 


After  final 
Judgment. 


Death  of  De- 
fendant in 
Error. 


For  Costs. 

Where  De- 
fendant enti- 
tled to  more 
than  usual 
Costs. 


Of  the  Death  of  Parties.']  Where  there  are  two  or  inoro 
phiintiff's  or  deftjiulants,  and  one  or  more  of  them  die,  if  tlie 
cause  of  action  survive  to  or  against  the  survivors(y),  the 
action  sliall  not  l)e  therehy  al)ate(l  ;  l)ut  such  death  being 
suggestcul  uj)on  the  record,  the  action  sliall  jtroceed  at  the  suit 
of  or  against  the  survivors  (r).  The  death,  in  this  case,  if  it 
occur  l)efore  issue  joined,  is  suggested  at  the  commencement  of 
the  next  pleading,  and  of  course  aj)pears  upon  the  face  of  the 
issue  when  made  up.  But  if  it  liappen  after  issue  joined,  it 
seems,  according  to  one  case,  that  it  is  not  necessary  that  it 
should  he  suggested  upon  the  Nisi  Prius  record  ;  and  that  if 
it  he  suggested  upon  the  issue  roll,  it  will  be  sufficient  (6'). 
But,  according  to  a  more  recent  decision  at  Nisi  Prius ^  it 
would  seem  that  it  should  be  suggested  on  the  Nisi  Prius 
record  (<).  And  inasmuch  as  there  is  now  no  distinct  issue 
roll(z<),  it  would  seem  that  the  suggestion  should  be  made  on 
the  Nisi  Prius  record.  Even  after  motion  to  set  aside  pro- 
ceedings for  irregularity,  because  one  of  two  plaintiff's  died 
before  interlocutory  judgment,  and  the  suit  proceeded  to  ex- 
ecution in  the  names  of  both,  the  court  allowed  the  surviving 
plaintiff  to  suggest  the  death  of  the  other  on  the  roll,  and  to 
amend  the  ca.  sa.  without  payment  of  costs (^). 

If  the  death  happen  after  final  judgment,  then,  upon  suggest- 
ing the  death  upon  the  roll,  you  may  sue  out  execution  by  or 
against  the  survivor(j/)  ;  or  you  may  sue  out  execution  in  the 
names  of  all,  but  it  can  be  executed  as  against  the  survivor 
only  (^).  The  lands,  however,  of  a  deceased  defendant  are  still 
liable  in  satisfaction  of  the  judgment,  although  he  leave  others 
of  the  defendants  surviving  him  ;  for  the  judgment  survives  as 
to  the  personalty  only,  and  not  as  to  the  realty  (  Vol.  I.  444); 
and  therefore,  if  the  plaintiff  wish  to  sue  out  an  elegit  against 
the  lands  of  a  deceased  defendant,  as  well  as  against  the  sur- 
vivor, he  may  have  a  scire  facias  against  such  survivor  and 
the  heir  and  terretenants  of  the  deceased,  to  have  execution 
against  the  lands  and  goods  of  the  former,  and  the  lands  of  the 
latter  («). 

If  one  of  several  defendants  in  error  die,  upon  suggesting 
the  death  upon  the  roll,  you  may  proceed  against  the  sur- 
vivors (6). 

For  Costs.']  Where  the  effect  of  an  act  of  parliament  is  tc 
alter  the  law  in  respect  of  giving  costs  to  a  defendant  in  a  caa 
where  the  plaintiff,  in  ordinary  circumstances,  would  be  entitlec  Ug, 
to  them,  the  proper  course  is  to  enter  a  suggestion  on  the  rol  *< 
of  the  facts  necessary  to  entitle  the  defendant  to  those  costS;  ^^ 
so  that  the  plaintiff  may  demur,  if  the  defendant  do  not  sd  ''Ho 
forth  the  facts  which  bring  the  case  within  the  act  of  parli4  iSeti 
ment,   or  may  traverse  those  facts  if  they  be  untrue  (c).    Ij 


{q)  See  Checchi  v.  Vowell,  6  B.  &  C.  253. 

(>•)  8&9  W.  3,  c.  11,  s.  7. 

(s)  Farr  v.  Benn,  1  Burr.  363. 

(t)  Rex  V.  Cohen,  I  Stark.  511. 

(u)  See  Hodges  v.  Diley,  7  Dowl.  444. 

(x)  Newnham  v.  haw,  5  T.  R.  577-  See 
forms  of  suggestions  of  death,  before  is- 
sue joined,  Chit.  Forms,  638  ;  after  issue 
joined,  Id.  639. 

(y)    Withers  v.  Harris,  2  Ld.  Raym. 


Brace,  1   Salfc  >  •• 
Raym.  24|  ^ 


808:  and  see  Pennoir  v. 
319  ;   1   Show.  404;    1  Ld. 
S.  C. 

\z)  2  Saund.  50  k,  72  k,  o:  ante,  819. 

ia)  Ante,  820.  -, 

(b)  Vol.  I.  355.    See  a  form  of  tti  * 
suggestion,  Lill.  Ent.  217.  J   fl^. 

(c)  Hickman  v.  Collei/.  2  Str,  11S8  '•'■/ 
Bartland  v.  Pentland,  1  B.  &  Adol.  7l'  J^^ 
In  Rawson  v.  Dundas,  3Bing.  N.  C.  l^j!' 
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the  act  of  parliament  be  repealed  pending  the  suit,  it  seems  Chap,  xxxn. 
that  the  costs  must  be  awarded  as  if  the  act  had  never  ex- 
isted,  unless  there  be  some  express  saving  in  the  repealing 
act(^). 

If  a  defendant  be  entitled  to  double  or  treble  costs  on  a  ver-  Double  or 
diet  for  him,  because  sued  for  something  done  by  virtue  of  his  ^^  ^ 
office  of  justice  of  peace,  constable,  officer  of  excise  or  customs, 
&c.,  {see  ante,  913,  914),  if  it  do  not  appear  upon  the  face  of 
the  record  that  the  action  was  brought  against  him  as  such 
officer,  for  something  done  by  him  in  the  execution  of  his 
duty,  then,  upon  obtaining  a  certificate  to  that  effect  from  the 
judge,  at  or  after  the  trial  (e),  or,  in  case  of  a  nonsuit  or  non- 
pros, upon  his  making  an  affidavit  of  the  fact,  the  court  will 
allow  him  to  enter  a  suggestion  (/)  of  it  upon  the  record  (^). 
And  the  same  in  all  other  cases  where  the  defendant  is  en- 
titled to  double  or  treble  costs  (A).  But  unless  the  statute  re- 
quire it,  it  does  not  seem  absolutely  requisite  that  this  sugges- 
tion should  be  entered («);  if  it  otherwise  appear  on  the  face 
of  the  record  that  the  case  is  within  the  statute. 

If  an  action  be  brought  in  one  of  the  courts  at  Westminster  Under  Court 
for  a  cause  of  action  which  might  have  been  sued  for  in  the  ^l^^^^'^^^^'^^ 
court  of  requests  or  court  of  conscience  of  any  city,  borough,  or 
town,  there  is  usually  a  clause  in  the  statute  creating  the  juris- 
diction of  the  inferior  court,  by  which  it  is  provided,  that  if 
the  plaintiff  in  the  superior  court  recover  any  sum  within  the 
limits  of  the  cognizance  of  the  inferior  court,  he  shall  not  be 
sntitled  to  costs ;  or,  if  the  defendant  have  a  verdict,  he  shall 
}e  entitled  to  double  costs (^).     We  shall  not  attempt,  in  a 
work  of  this  description,  to  enumerate  the  provisions  of  this 
lature  in  all  the  statutes  which  establish  courts  of  conscience ; 
ill  that  is  here  intended  is,  to  state  some  general  principles 
?v^hich  the  courts  seem  to  have  established  upon  the  subject, 
md  which  are  applicable  to  all  these  courts  of  conscience, 
mless  expressly  controlled  by  the  words  of  the  statute  creating 
leir  jurisdiction,    or  by   necessary   implication.     All   these 
tatutes  have  one  common  object,  and  should  all,  as  far  as 
possible,  receive  a  uniform  construction  (/). 
The  courts  of  conscience  are,  in  general,  restrained  to  debts  or  to  what 
her  demands  certain,  capable  of  beinff  ascertained  by  mere  Cases  Court 
omputation(w).   Consequently,  in  all  other  cases, — as,  for  in-  Acts  in  gene- 
ral extend. 

DowL  207,  S.  C. ,  the  court  refused  to  S.  C. 

How  to  be  entered  on  the  roll  a  sugges-        (t)  See  Wells  v.  Odt/,  3  Dowl.  799;  2  C, 

on  of  the  grounds  of  their  judgment  M.  &;  R.  128,  S.  C.    It  was  a  ease  on  the 

sclosed  on  a  motion  to  enter  up  judg-  Building  Act.    {Sed  vide  Tldd,   9th  ed. 


t  on  the  certificate  of  the  Speaker  of  988). 

iCHouse  of  Commons,  under  the  9  Geo.  (k)  See  the  forms  of  suggestions,  &c., 

c.  22,  s.  63,  for  costs  incurred  in  the  Chit.  Forms,  643. 

osecution  of  a  petition  in  parliament.  (I)  Shadduk  v.  Bennett,  7  D.  &  R.  232. 

{d)  Warne  v.  Beresford,  6  Dowl.  157:  (m)  Jonas   v.  Greening,  5  T.  R.  529: 

iarrington  v.  Meatheringham,  5  Dowl.  Fornin  v.  Oswell,  1  M.  &  Sel.  393:    see 

14.  Foot  V.  Coare,  2  B.  <&  P.  588:  Parker  v. 

(e)  Harper   v.   Carr,  7  T.   R.  448;    1  Vaughan,  Id.  29:    Sandby    v.   Miller,    5 

9Ug.  307,   308,   n.,  S.  C. :    Devenish    v.  East,    194 :     Rex     v.     Commissioners   of 

ertins,  2  Str.  974:   and  see  Atkins  v.  London  Court  of  Requests,  7  East,  292: 

mwell,  3  East,  92.  Holden  v.  Newman,  13  East,  161 :  M'Cob- 

(/)  See  a  form  of  rule.  Chit.  Forms,  ham  v.  Carr,  1  B,  &  P.  223;  1  Doug.  245. 

An  action  for  use  and  occupation  of  fur- 
jig)  Barton  v.  Miles,  Hardw.  125  ;  Ca.  nished  lodgings  is  within  the  39  &  40  Geo. 
1.  C.  B.  16.  3,  c.  104,  s.  13.  {Kidd  v.  Mason,  3  Dowl. 
\h)  See  Collins  v.  Ponei/,  9  East,  322:  96  :  and  see  Drew  v.  Fletcher,  1  B.  &  C. 
ite  V.  Hodgetts,  I  Bjng,  182:  Wells  v.  283). 
\y,  3  Dowl.  799;  2  C,  M.  8f  R.  185, 
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stance,  in  an  action  on  tlie  cas^^  for  nej^ligence  in  <lrivinj,'  a 
caiTiagc(w),  or  in  a  .special  action  of  «.v.sM/w;mM"or  tlie  bicach 
of  an  afi^reenient(oV  or  the  like, — the  defendant  cannot  phnul 
tlie  statute,  nor  will  the  court  allow  him  to  enter  a  su^^efition 
\ij)on  the  record,  however  trifling  the  damages  may  lje(/>»). 
It  is  in  jj^eneral  necessary,  also,  in  order  to  sue  in  these  courts 
of  conscience,  that  the  cause  of  action  have  arisen,  and  the 
defendant  or  plaintiff,  or  hoth,  reside  within  the  jurisdic- 
i\ofi(q);  but  this  depends  entirely  upon  the  wording  of  the 
statute  in  each  particular  case,  and  sometimes  it  may  he  other- 
wise (r).  It  would  seem,  that  where  the  act  of  narliiiment 
makes  no  express  provision  as  to  the  residence  of  the  parties, 
as  a  general  rule  the  i)laintiff  need  not,  but  the  defendant 
must,  be  resident  within  the  jurisdiction (5).  It  is  the  amount 
of  debt  or  damages  found  by  the  jury,  and  not  as  laid  in  the 
declaration,  which  is  to  determine  whether  it  might  have  been, 
sued  for  in  the  inferior  court  or  not(^).  And  the  fact  of  the 
cause  being  tried  on  a  writ  of  trial  does  not  affect  the  ques- 
tion (?«).  And  although  reduced  below  the  limited  sum  by  a 
payment  in  part  (a:),  or,  it  seems,  by  payment  into  court  (^), 
or  by  the  plea  of  the  Statute  of  Limitations (2^),  or  by  the  plea 
of  infancy,  or  other  defence  set  up  to  the  action  (a),  it  is,  in 
general,  within  the  statute.  But  otherwise  if  reduced  by  a 
set-off  (6),  or  tender  (c),  if  pleaded.  Merely  pleading  a  tender, 
however,  does  not  preclude  the  defendant  from  the  benefit  of 
the   statute,  when  the   original  debt  is  under  the    limited 


(n)  Lawson  v.  Moggridc;e,  1  Taunt. 
.306:  see  Melton  v.  Garment,  2  N.  R.  84: 
Fost  V.  Coare,  2  B.  &  P.  .588. 

(o)  Jonas  V.  Greening,  5  T.  R.  529:  see 
Vm-nin  v.  Oswell,  1  M.  &  Sel,  SJ)."?. 

(p)  See  Drew  v.  Fletchei;  1  B.  &  C.  283. 

(q)  Welsh  V.  Tro,vte,  2  H.  Bl.  29:  Tubb 
V.  Woodward,  (i  T.  R.  175:  Smith  v. 
O' Kelly,  1  B.  &  P.  76:  Dillamore  v. 
Capan,  1  Ring.  388;  8  Moore,  429,  S.  C: 
Bailey  v.  Chitty,  5  Dowl.  307;  2  M.  &  W. 
28,  S.  C. 

(r)  See  Busby  v.  Fearon,  8  T.  R.  235 : 
Barney  v.  Tubb,  2  H,  Bla.  .352:  Jonas  v. 
Greening,  5  T.  R.  529 :  Re  c  v.  Danser,  6  T. 
R.  242 :  Harwood  v.  Lester,  3  B  &  P.  617 : 
Baildon  v.  Fitter,  3  B.  &  Aid.  210:  Reeves 
V.  Stroiid,  1  Dowl.  .399.  Under  the  Mid- 
dlesex Court  of  Requests  Act,  the  plain- 
tiff need  not  be  resident  within  the  juris- 
diction (PritcJiard  v.  M' Gill,  2  M.  &  W. 
380);  but  the  defendant  must,  and  the 
cause  of  action  must  have  arisen  within 
it.  (Wells  V.  Langridge,  5  Dowl.  509: 
Francis  v.  Ball,  B.  C,  M.  1839;  3  J.  1077). 
But  it  seems  that  the  affidavit  in  support 
of  the  application  for  a  suggestion  need 
not  state  that  it  arose  within  the  juris- 
diction, it  rests  with  the  plaintitf  to  shew 
this.  (Bishop  V.  Marsh,  C.  P.,  M.  1839;  3 
Jurist,  1000).  As  to  what  is  seeking  a  live- 
lihood, &c.,  within  the  meaning  of  the 
London  Court  of  Conscience  Act,  see 
Bouble  V.  Gibbs,  1  Dowl.  583;  1  C.  &  M. 
246,  S.  C,  and  cases  there  cited :  Rice  v. 
hegh,  2  Id.  105.  Under  the  Gravesend 
Court  of  Requests  Act,  the  plaintiff  will 
not  be  deprived  of  costs,  though  the  de- 
fendant reside  within  the  jurisdiction  of 
that  court,  if  the  cause  of  action  accrued 
elsewhere.  (Gray  v.  Soames,M.l838;  Bail 
Court,  Q.  B,,  Coleridge,  J.,  2  Jurist,  1040). 

(s)  See  Pritchard  v.  M'Gill,  2  M.  &  W. 


380. 

(t)  Cross  v.  Collins,  5  Bing.  N.  C.  194: 
Barnes  v.  Winkler,  2  C.  &  P.  345:  Badd- 
ley  V.  Oliver,  1  Dowl.  598,  and  cases  there 
cited  in  notes;  1  C.  &  M.  219,  S.  C: 
Moore  v.  Jones,  2  Dowl.  38 :  Younger  v. 
Wilsby,  6  Taunt.  542:  Weston  v.  Donnely, 
Say.  273  :  Drew  v.  Coles,  1  Dowl.  580: 
Baildon  v.  Fitter,  3  B.  &  Aid.  210 :  Bra- 
ham  V.  Browne,  2  C.  &  J.  327 :  and  see 
Shaddick  v.  Bennett,  7  D.  &  R.  229;  4  B. 
&  C.  769,  S.  C. 

(u)  Wells  v.  Langridge,  5  Dowl.  509: 
Turner  v.  Barnard,  5  Dowl.  170. 

(x)  Walker  v.  Watson,  8  Bing.  414;  1, 
Moo.  &  Sc.  674,  S.  C:  Clark  v.  Askew,  8 
East,  28.  Horn  v.  Hughes,  Id.  347:  Foun- 
tain V.  Young,  1  Taunt.  60:  see  Forter  v. 
Philpot,  14  East,  344:  M'CoUam  v.  Con-j^ 
1  B.  &  P.  223  Harsant  v.  Larkin,  3  B.  & 
B.  257;  7  Moore,  68,  S.  C;  Abbey  v.  Litt, 
5  Bing.  299;  2  Moo.  &  P.  534,  S.  C. 

(y)  Turner  v,  Barnard,  5  Dowl.  17O ;  1 
H.  &  W.  580,  S.  C. ;  vide  Farrent  v.  Mot*, 
gan,  3  DowL  792 :  ante,  978. 

(2)  L(yrd  Huntingtower  v.  Heely,  7  D.  *»■ 
R.  369 :  Rotheray  v.  Munnings,  1  B.  Stf 
Adol.  18  a. 

(a)  Bateman  v.  Smith,  14  East,  301. 

(b)  Fitts  v.  Carpenter,  2  Str.  1191 :  Grow 
V.  Fisher,  3  Wils.  48 :  Jenkinson  v.  Mvf* 
ton,  1  M.  &  W.  2i)0;  1  T.  &  G.  676;  » 
Dowl.  74,  S.  C,  which  was  on  a  trial  be- 
fore the  sheriff.  And  see  Gobed  v.  Birt,  % 
Chit.  394:  Cottle  v.  Langman,  9  Moow^ 
625:  Bailey  v.  Chitty,  2  M.  &  Wels.  28;  f 
Dowl.  307,  S.  C. ;  Jones  v.  Ha>-ris,  I  Dowl, 
374.  Aliter,  if  the  set-off  be  not  pleadedir 
(Id.) 

(c)  Heaward  v.  Hopkins,  2  Doug.  44t» 
Waistell  v.  Atkinson,  3  Bing.  289;  U 
Moore,  14,  S.  C-  Downes  v.  Ray,  1  H.  • 
W.  649. 
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amount (c?).  Sometimes  the  act  expressly  excepts  a  demand  chap.xxxh. 
originally  exceeding  the  limited  amount :  and  where  a  ver- 
diet  was  given  for  21.  85.  Qd.  for  goods  sold,  after  deducting 
4:1.  195.  Qd.  for  tuition  and  money  payments ;  it  was  held,  that 
the  claim  was  a  balance  of  an  account  on  a  demand  originally 
exceeding  5/.  within  the  47  G.  3,  s.  1,  c.  4  (Blackheath  Act); 
therefore  no  suggestion  to  deprive  the  plaintiff  of  costs  could 
be  entered (e).  But  it  has  been  held,  under  the  Q&;7  W.  4, 
c.  120,  s.  22,  (new  Blackheath  Act),  which  excepts  a  debt  for 
"  any  sum  being  the  balance  of  an  account  originally  exceed- 
ing 5^.,"  that  the  jurisdiction  extends  to  cases  where  the 
debtor  side  of  the  account  amounts  to  above  5Z.,  and  the  ba- 
lance has  been  reduced  by  occasional  payments  below  that 
sum,  if  it  appear  that  so  much  as  5/.  was  not  at  any  time 
due(/). 

Executors  and  administrators,  as  defendants,  are  not  in  ge-  How  court  of 
neral  within  any  of  these  statutes (^)  ;  but  as  plaintiffs  they  Acts  must  be 
are  (A);  nor  are  attornies,  either  as  plaintiffs  or  defendants,  taken  advau- 
unless  specially  named  therein  {ante,  847).     But  assignees  of  ^^eo. 
a  bankrupt  are  {i) ;  so  are  barristers  {Jc). 

Where  the  statute  prescribes  a  particular  mode  of  proceeding, 
to  enable  the  defendant  to  avail  himself  of  it,  he  must  follow 
that  mode,  and  the  court  will  not  permit  him  to  follow  any 
other  (^).     If  the  statute  creating  the  court  of  conscience  con- 
tain ?ii prohibitory  clause,  declaring  that  no  action  shall  be  brought 
elsewhere  for  the  causes  of  action  therein  mentioned,  the  statute 
in  such  a  case  may  be  offered  as  a  defence,  pleading  it  specially; 
and  though  the  statute  gives  no  form  of  plea,  yet  it  may  be 
pleaded  {in).  Therefore,  if  the  statute  gives  the  defendant  leave 
|to  plead  the  matter  specially,  as  the  means  of  taking  advan- 
jtage  of  it,  if  he  omit  to  plead  it,  he  will  lose  the  benefit  of  the 
jstatute.     Thus,  where  the  act  provided  that  in  cases  within 
the  jurisdiction  of  the  court  of  requests,  where,  upon  the  trial, 
the  debt,  &c.,    should  be  found  not  to   amount  to  405.,  no 
judgment  should  be  entered  on  the  verdict,  and   if  it  were 
entered  should  be  void,  and  the  defendant  should  have  costs ; 
tt  was  held,  that  the  defendant  could  not  take  advantage  of 
ihe  act,  by  suggestion  on  the  roll,  but  was  bound  to  plead 
t  in  bar(w).     Such  plea,  however,  will  be  bad  non  obstante 
leredictOy   if  the   statute    be    repealed    in   the   course   of  the 
;uit(o).     On  the  other  hand,  where  the  statute  contains  no 
fluch  prohibitory  clause,  it  cannot  be  pleaded;  the   mode   of 
aking  advantage  of   it  in  that  case  is,  by   the  defendant's 

[d)  Jordan  v.  Strong,  5  M.  &  Sel.  196.  {k)  WeUmhall  v.   Wakefield,    10  Bing. 

(e)  Moreau  v.  Hicks,  1  Harr.  &  W.  87:  385  ;  3  Moo.  &  Sc.  805;  2  Dowl.  759,  S.  C. 
nd  see  Green  v.  Bolton,  4  Bing.  N.  C.  (l)  Taylor  v.  Blair,  3  T.  R.  452;  1  East, 
08 ;  6  Dowl.  436,  S.  C.  (decided  on  the  352,  S.  C,  .•  and  see  Anslee  v.  Liley,  1  M. 
'ower  Hamlets  Court  of  Requests  Act) ;  Hf  Ry.  564:  Oark  v.  Hamlet,  1  H.  &  W. 
nd  Fountain  v.  Young,  1  Taunt.  60  (de-  177:  IVestx.  Turner,  1  Nev.  &  P.  617- 
ided  on  the  then  Southwark  Court  of  (m)  Parker  v.  Elding,!  East,  352:  Bar- 
lequests  Act).  ney  \.  Tubbs,  2  H.  Bl.  350:   Jacknumv. 

if)  Pope  V.  Banyard,  6  Dowl.  571.  Cother,  5  M.  &   W.   147;  Tidd,    9th    ed. 

ig)  Ailway  v.  Burrows,   1  Doug.  263:  960.    It  seems  that  the  plea  need  not  be 

;e  Wase  v.  Wyburd,  Id.  246:    Webb  v.  to  theiMmdic^jow  of  the  court.  (%eeWest 

'rown,  5  T.  R.  535.  v.  Turner,  per  Denman,  C.  J.,  1  Nev.  &. 

(h)    Wase   V.   Wi/burd,    1   Doug.    246:  P.  617:    see  the  principle  in  Moore  v. 

(shop  V.  Marsh,  C.  P.,  M.  1839;  3  Jurist,  Dent,  1  M.  &  Rob.  462 :  Defries  \.  Snell 

m.  4  Dowl.  680/. 

(t)  Keay  v.  Rt^^^g-,  1  B.  &  P.  11 ;   Ward  v.  (n)  Jackman  v.  Cother,  5  M.  &  W.  147. 

brahams,  1  B.  &  Aid.  307.  {o)  Wame  v.  Bev^sford,  6  Dowl.  157- 
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DooK  IV.  movinp,  after  verdict,  or  execution  of  writ  of  inquiry  in  case 
'^^"^  '•  of  u  jiidf^nneut  l>y  default,  Jiiid  lu'fore  final  iudi,niu'i)t(7>),  (upon 
affidavit  .siatin<i^  Iuh  reHJdeuce  within  tlu;  inferior  jiirisdittiou  at 
the  time  of  the  couiiuenoeuient  of  the  action,  and  that  he  is 
liahle  to  he  warned  or  summoned  to  the  inferior  court,  together 
with  sucli  other  circumstances  as  may  he  necessary  to  hring 
liim  within  the  statute),  for  leave  to  enter  a  suggestion  to  that 
effect  upon  the  record(</).  Or,  where  the  statute  merely  disenti- 
tles the  plaintiff  to  costs  in  general  terms,  without  directing  any 
particular  mode  of  proceeding  by  ])lea  or  suggestion,  lie  may 
move  the  court  to  stay  the  proceedings,  upon  payment  of  the 
sum  recovered,' without  costs (r).  Though  the  plaintiff,  by  his 
indorsement  on  the  writ,  claims  an  amount  recoverable  in  « 
court  of  requests,  still  the  court  will  not,  it  seems,  on  payment 
of  the  sum,  relieve  the  defendant  from  costs  before  trial,  but  wil] 
leave  him  to  apply  to  enter  a  suggestion,  or  plead  the  act,  as 
the  case  may  be  {s).  The  application  to  enter  the  suggestior 
must  not  be  maae  hefore{t)  verdict,  but  must  be  promptly 
after  it,  or  after  the  execution  of  the  writ  of  inquiry,  in  case  o 
a  judgment  by  default ;  it  is  too  late  to  make  it  in  the  tern 
after  judgment  signed  and  execution  levied,  if  it  could  have 
been  made  in  that  term(w)i  Where  a  judge  at  the  assizes,  ii 
pursuance  of  the  1  W.  4,  c.  7,  {amte,  Vol.  I.  331),  orders  tha 
the  plaintiff  shall  have  execution  within  a  limited  time,  am 
judgment  is  thereupon  entered  and  execution  issued,  the  de 
fendant  is  not  precluded  from  applying  in  the  first  four  day; 
of  the  next  term  to  the  court  above  to  enter  the  suggestion 
but  a  judge  at  the  assizes  has  no  power  to  order  the  entry  (^) 
So,  the  defendant  is  not  precluded  from  applying  to  have  tht 
suggestion  entered,  though  the  cause  was  tried  before  th" 
sheriff  with  the  defendant's  consent,  and  though  costs  hav' 
been  taxed,  final  judgment  signed,  and  execution  issued  (y) 
And  in  such  a  case  it  is  not  necessary  that  there  should  be  i 
previous  order  to  stay  the  proceedings(  z).  So,  where  judgmen 
by  default  is  signed  in  vacation  and  execution  issued,  the  de 
fendant  may,  nevertheless,  apply  to  the  court  in  the  followinj 
term  to  have  such  suggestion  entered  on  the  terms  of  hi 
paying  the  plaintiff's  costs  since  the  judgment  (a);  whicl 
terms  would,  it  seems,  be  imposed  in  other  similar  cases :  an«  H' 
the  only  mode  of  avoiding  them  is,  before  they  are  incurred 
to  obtain  a  judge's  order  to  stay  the  proceedings  till  the  nex 
term. 
Where  Defen-  Lastly,  where  the  plaintiflF  does  not  recover  the  amount  fo 
held  toBaU^"  w//2cA  he  has  holdeu  the  defendant  to  hail^  the  defendant  shall  b 
for  too  much,  entitled  i>o  costs,  if,  upon  motion  for  that  purpose,  and  upo 

43  G.  3,  c.  46, 

*■  ^'                        (p)  Calvert  v,  Everard,  5  M.  &  Sel,  510:  Moo.  &  Sc.  225;  1  Dowl.  252,  S.  C. 

Unwin  v.  Kivg,  2  Dowl.  593;  2  H.Bla.  (m)   Watchom  v.  Cook,  2  M.  &  Sel.  .341 

352.  and  see  Hippesley  v.   La^ng,  4  B.  &  ( 

iq)  Barrtey  v.  Tuhbs,  2  H.  Bl.  352:  Fitz-  863;  7  D.  &  R,  265  S.  C. 

Patrick  v.  Ptcfeerjw^,  2  Wils.  68:  Watrhorn  (a-)  Baddley  v.  Oliver,  1  Dowl.  598;  1  < 

V.  Cook,   2   ^!.  &  Sel.  348:  see   Harris  v.  &  M.  219.  S.  C. 

Lioyd,  4M.  &  Sel.  171:  Swinglehurst  v.  {y)  Bond  v.  Bailey,  3  Dowl.  808;  2C 

Altham,  3  T.  R,  139:  Sandall  v.  Bennett,  M.  &   R,  246,  S.  C. ;  and  ste  Godson 

3  Dowl.  2!)4.  Lloyd,  4  Dowl.  157:  Shaw  v.    Oates,  I 

(j)  Duvsfer  v.  Day,  8  East,  239:  Corn-  720:  Kidd  v.  Mason,  3  Dowl.  85:  Croad 

forth  V,  Loircock,   1  M.  &  R.  321 :  and  see  Harris,  4  Dowl.  616;  1  H.  &  W.  657,  SC 

Baildonv.  Fitter,  3  B.&:  Aid.  210 ;  1  Chit.  Bernard  v.   Burner,    1    M.   &  W.  580; 

Rep.  636,  notes.  Dowl.  I70,  S.  C. 

(s)  King  V.  M'/ers,  5  Dowl.  687.  (2)  Johnson  v.  Veal,  7  Dowl.  487. 

it)  Meredith  v.  Drew,  8  Bing.  142;   1  (a)  Hea/e  v.  £arZe,  2  M.  &  Wels.  383. 
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learing  the  parties  by  affidavit,  it  shall  appear  to  the  court  Chap,  xxxn. 
;hat  there  was  no  reasonable  or  probable  cause  for  holding  the 
lefendant  to  bail  for  that  amount  {b). 

The  motion  for  leave  to  enter  the  suggestion^  is  for  a  rule  to  The  Motion 
\hew  cause  why  the  plaintiff  should  not  bring  the  postea  into  court  ?*^*?7^^te"" 
md  carry  in  the  roll^  so  that  the  defendant  may  enter  a  sugges-  suggestion 
ion  thereon^  and  that  all  proceedings  he  stayed  in  the  meantime,  ^^""^  Costs. 
Deliver  a  brief  motion  paper  to  counsel^  accompanied  with  the 
iMdavit{c).     The  affidavit  must  clearly  bring  the  case  within 
he  act  (6?),  and,  in  general,  should  expressly  state  that  the 
lefendant  was   liable   to  be  summoned   to   the  court  of  re- 
quests (e).     And  where  the  act  applies  to  defendant's  residing 
ivithin  the  jurisdiction,  the  affidavit  ought  to  shew  that  the 
lefendant  was  residing  there  at  the  time  of  action  brought  (/). 
A.nd  where  the  act  requires  it,  it  should  state  that  the  cause  of 
iction  arose  within  the  jurisdiction.     But,  in  a  case  under 
the  Middlesex  Court  of  Requests  Act,  the  Court  of  Common 
Pleas  held  that  the  affidavit  was  sufficient  without  this  state- 
ment, and   that  it  rested  on  the  plaintiff  to  make  out  the 
contrary,  if  he  could  (^).     The  copy  of  the  writ  of  summons, 
annexed  to,  and  referred  to  by,  the  affidavit,  and  indorsed  for 
£4.  2s.  5d.  debt,  is  sufficient  evidence  of  the  action  being  for 
1    debt    not    exceeding    £5  (Ji).      The    record    need    not,    it 
5eems,  be  produced  in  court,  for  the  purpose  of  making  the 
lpplication(^).     On  the  rule  nisi  being  obtained,  draw  it  up 
mth  one  of  the  masters,  and  serve  a  copy  upon  the  plaintiff'^ s 
ittorney  or  agent,  at  the  same  time  shewing  him  the  original; 
md  then  proceed  to  make  the  rule  absolute  upon  affidavit  of 
service.     As  sooti  as  it  is  made  absolute,  get  the  suggestion  drawn 
yy  counsel  or  pleader  {Jc):  indorse  it  upon  the  Nisi  Prius  record, 
md  get  one  of  the  masters  to  enter  it  upon  the  roll.    If  the  statute 
me  the  defendant  costs,  give  notice  to  the  plaintiff'' s  attorney  of 
he  time  of  taxing  them;  bespeak  the  roll  of  the  masters,  and 
'Mend  before  one  of  them  with  the  postea,  who  will  thereupon  tax 
he  costs,  and  mark  them  upon  the  postea  and  roll.     If  the  roll 
a,s  not  been  carried  in,  and  the  plaintiff  refuses  to  carry  it  in, 
hen  apply  to  the  court  by  motion,  or  to  a  judge  on  summons,  to 
ompel  him  to  deliver  it  up  to  you,  in  order  to  enable  you  to  enter 
he  suggestion  thereon.     It  affords  no  answer  to  such  an  appli- 
ation,  that  the  plaintiff's  attorney  has  absconded  with  it,  or 
le  like(?).     This  suggestion  may  be  traversed  or  demurred 
D  by  the  plaintiff  (w). 

(6)  43  G.  3,  c.  46,  s.  3.    See  this  statute,  see  Burton  v.  Campbell,  6  Dowl.  451. 

ite,  1148,  and  see  the  cases  there  cited.        (g)  Bishop  v.  Marsh,  C.  P.,  M,  1839;  3 

ee  the  form  of  suggestion,  Chit.  Forms,  Jurist,  1000. 

14.  {h)  Burton  v.  Campbell,  6  Dowl.  451. 

Sic)  See  form  of  affidavit    and    rules,        (i)  Kidd  v.  Mason,  3  Dowl,  85. 
lit.  Forms,  641,  642.  (k)  See  form,  Chit.  Forms,  641  to  645. 

(d)  Newton  v.  Peacock,  1  Dowl.  677-  (l)    See  Jones  v.  Harris,  1  Dowl.  433. 

(e)  Unwin  v.  King,  2  Dowl.  492:  Fos-  (m  Jeffries  v.  PVatts,  1  New  Rep.  157: 
ttv.  Godfrey,  Id.  587-  Hickman  v.  Colley,  Andr.  380.  Barney  v. 
(/)  Moreau  v.  Hicks,  1  Harr.  &  W.  87:  Tubb,  2  H.  Bl.  354:  and  see  Hickman  v. 
e  Bond  V.  Bailey,  3  Dowl.  808.  As  to  Colley,  2  Str.  1120  :  Bartlett  v.  Pentland, 
hat  affidavit  of  this  fact  is  sufficient,  1  B.  &  Adol.  710. 
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What  Actions  survive  to  or  against  Executors  or  Adminis 
trators.']  BEFORE  we  consider  the  effect  the  death  of  .' 
party  has  upon  a  suit,  it  will  be  necessary  to  ascertain  wha' 
actions  survive  to  or  against  their  executors  or  administrators. 

Actio  personalis  moritur  cum  persona,  is  a  rule  that  admit; 
of  many  exceptions  (a).  All  saich  personal  actions  as  ar< 
founded  upon  any  obligation,  contract,  debt,  covenant,  or  an] 
other  duty  to  be  performed,  survive,  and  do  not  die  with  th 
person,  but  may,  by  the  common  law,  be  brought  by  or  agains 
the  personal  representatives  of  the  deceased  parties  {b).  Oni 
species  of  contract,  however,  is  within  the  rule  above  men 
tioned,  viz.  a  promise  of  marriage,  an  action  for  the  breach  o 
which  cannot  be  maintained  by  an  executor  or  administrator 
except,  perhaps,  where  a  special  damage  to  the  personal  estat 
of  the  deceased  has  been  caused  by  its  breach  (c).  Accoun.lv" 
did  not  lie  at  common  law  for  or  against  an  executor,  &c. ;  bu 
it  is  given  to  executors  by  stat.  Westm.  2nd,  (13  Ed.  1),  st.  1,  c 
28 ;  and  against  executors  by  the  4 <^ 5  -4.  c.  16,  s.  27.  So,  deb 
on  simple  contract  did  not  lie  against  an  executor  (c?) ;  unles 
on  a  contract  made  by  him  in  his  representative  capacity  {e) 
but  debt  for  rent,  and  assumpsit  upon  the  simple  contract  c 
the  testator,  always  did  (/).  And  now,  by  the  recent  act,  3  < 
4  W.  4,  c.  42,  s.  14,  "  an  action  of  debt  on  simple  contrac 
shall  be  maintainable  in  any  court  of  common  law  against  an; 
executor  or  administrator.'*  An  executor  may  support  deb 
for  not  setting  out  tithes  (^).  So,  replevin  or  detinue  will  li 
for  or  against  executors,  where  the  goods  taken  away  contimi 
still  in  specie  in  the  hands  of  the  wrong-doer,  or  of  his  ex 
ecutor  (h) ;  or,  if  they  be  consumed,  then,  an  action  for  moiie,|ift,,. 
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(a)  See  1  Chit.  PI.  5th  ed.  68,  89. 

(6)  Mason  v.  Dixon,  Latch.  168:  Per- 
Jcinson  v.  Gilford,  Cro.  Car.  540:  Hambly 
V.  Trott,  Cowp.  375. 

(c)  Chamberlain  v.  Williamson,  2  M.  & 
Sel.  416. 

(d)  Co.  87:  Hambly  v.  Trott,  Cowp. 
375. 
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ie)  Ridden  v.  Stcttm,  2  Moo.  &  P.  M 
5  Bing.  200,  S.  C. 

(/)  9  C.  17  b:  Norwood  v.  Read,  Plow 
180.  ^    „, 

ig)  Hon  V.  Bradford,  1  Sid.  88;  2  Ea^   >.* 
307. 

(h)  Le  Mason  v.  Dixon,  W.  Jon.  173.    b^ 
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lad  and  received,  to  recover  the  value  {i).  So,  where  the  goods  Chap.xxxih 
)f  a  testator  have  been  carried  away  in  his  lifetime,  the  ex- 
ecutor may  afterwards  maintain  trespass  against  the  wrong- 
loers  (4  Ed.  3,  c.  7);  and  the  same  as  to  administrators,  (81 
Ed.  3,  c.  11),  and  executors  of  executors  (^).  These  statutes 
ire  construed  as  giving  the  same  remedies  to  executors,  &c., 
[OY  injuries  to  the  personal  estate  that  the  deceased  might  have 
tiad  (/);  so  that  they  may  have  trespass  or  trover  (m),  action 
for  a  false  return  (/i),  action  for  an  escape  (o),  action  for  re- 
moving goods  taken  in  execution  before  the  landlord  (the  tes- 
tator) was  paid  a  year's  rent  {p),  action  against  an  attorney 
for  negligence  (^),  or  any  other  action  of  the  like  kind,  for 
njuries  done  to  the  personal  estate  of  the  testator  in  his  life- 
:ime  (r).  But  these  statutes  do  not  extend  to  injuries  done 
:o  the  person  of  the  testator ;  and  therefore  an  executor  shall 
lot  have  an  action  for  assault  and  battery,  false  imprisonment, 
)r  slander,  or  other  actions  of  the  like  kind  (5).  Nor  can  an 
executor  be  sued,  where  the  cause  of  action  is  founded  upon 
1  tort  to  the  person  where  the  plea  must  be  "  not  guilty;"  such 
is  false  imprisonment,  assault  and  battery,  and  slander  {t). 

The  above  statutes  of  4  Ed.  3,  c.  7  and  31  Ed.  3,  c.  11,  and  When  Execu- 

25  Ed.  3,  c.  5,  did  not  extend  to  injuries  done  to  the  freehold  or^be™ued  for 

)f  the  testator,  and,  therefore,  an  executor  could  not  sue  for  injuries  to 

iiverting  a  watercourse,  obstructing  lights,  cutting  trees,  or  '^*    ^^"^^  ^' 

)ther  actions  of  the  like  kind  {u).     And  an  executor  could  not 

)e  sued  where  the  cause  of  action  was  founded  upon  any  mal- 

eazance  or  nonfeazance,  or  where  it  was  a  tort,  or  arose  ex 

lelicto;  such  as  trespass  for  taking  goods,  &c.,  trover,  deceit, 

scape,  and  many  other  cases  of  the  like  kind,  where  the  de- 

laration  imputes  a  tort  done  to  the  person  or  property  of  the 

laintiff  by  the  deceased,  and  the  plea  must  have  been  "  not 

^uilty"  {x).     Yet,  if  the  plaintiff's  goods  were  taken  away  by 

e  testator,  and  still  continued  in  specie  in  the  hands  of  the 

ecutor,  replevin  or  detinue  would  always,  as  it  still  will,  lie 

ainst  the  executor  (j?) ;  or,  if  they  be  consumed,  then,  an 

tion  for  money  had  and  received,  to  recover  the  value  {z). 

nd  now,  by  the  3  »Sf  4  W.  4,  c.  42,  s.  2,  reciting,  that  "  there 

no  remedy  provided  by  law  for  injuries  to  the  real  estate  of 

iiy  person  deceased,  committed  in  his  lifetime,  nor  for  certain 

rongs  done  by  a  person  deceased  in  his  lifetime  to  another,  in 

spect  of  his  property,  real  or  personal  ;  for  remedy  thereof," 

is  enacted,  "  that  an  action  of  trespass,  or  trespass  on  the  case, 

t)  Hamhly  v.  Trott,  Cowp.  377-  breach  of  contract  was  an  injury  to  the 

Vc)  25  Ed.  3,  c,  5.  person,  &c.,  see  Chamberlain  v.  William- 

f)  Masm  V.  Dixon,  Latch.  168.  son,  2  C,   M.  &  R.  597;  2  Will.'s  Exors., 

m)  5  Co.  27  a:  Le  Mason  v.  Dixon,  W.  2nd  ed.  5(57. 

1.  174.  (f)  Le  Mason  v.  Bison,  W.  Jon.   174: 

n)   Williams  v,  Cary,  4  Mod.  403.  Mason  v.  Dixon,  Latch,  167,  168:  Hole  v, 

j>)  Berwick  v.  Andrews,  2  Ld.  Raym.  v.    Bradford,    Ld.    Raym.  57:  Carter  v. 

L  Fossatt,  Palm.  330:    Perkinson  v.  Gilford, 

w>)  Ptilgrave  v.  Wyndham,  1  Str.  212.  Cro.  Car.  540:  Kinsey  v.  Heyward,  1  Ld. 

\)  Knight  V.  quarles,  2  B.  &  B.  J03;  4  Raym.  433:  Hambly  v.  Trott,  Cowp.  375. 

lore,  232,  S.  C.  (u)  Le  Mason  v.  Dixon,  W    Jon.  174: 

T)  See  also  Rutland   v.  Rutland,  Cro.  Mason    v.    Dixon,  Latch,   168;  Emerson 

[377-    Emerson  v.   Emerson,   1    Vent.  v.  Emerson,  1  Vent.  187. 

Le  Mason  v.  Di^on,  W.  Jon.   174:  (x)  See  the  cases  cited  in  note  (r)>  su- 

'Ack  V.  Andrews,  2  Ld.  Raym.  974.  pra. 

Le  Mason  v.   Diion,  W.Jon.   174:  (y)  Le  Mason  v.  Diron,\y.  Jon.  173,  174. 

[■on  V.  DL( on.  Latch,   168:  Emerson  v.  (2)  Hambly  v.  Trott,  Cov/p.  377' 

rson,  1   Vent.  187-    As  to  wnen  the 
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Book  iv. 
Paut  I. 


as  tlio  case  may  Ix',  may  1)0  maintained  l)y  the  oxecutorH  or 
adiiiinistiatois  of  any  ]»erH()n  deceased,  for  any  injury  to  tlie 
'real  estate  of  such  person,  committed  in  his  lifetime,  for  which 
an  action  mit^ht  have  ])een  maintained  hy  such  i)erson,HO  as  such 
injury  shall  have  ])een  committed  within  six  calendar  months 
hefore  the  death  of  such  deceased  i)erson,  and  })rovided  such  ac- 
tion shall  he  hrouj^ht  w^ithin  one  year  after  the  death  of  such 
person  :  and  the  damages,  when  recovered,  shall  he  j)art  of  the 
personal  estate  of  such  person ;  and  further,  that  an  action  of  ties- 
pass,  or  trespass  on  tlie  case,  as  the  case  may  be,  may  be  main- 
tained aji^ainst  the  executors  or  administrators  of  any  person  de- 
ceased for  any  wrong  committed  by  him  in  his  lifetime  to  ano- 
thei-,  in  resj)ect  of  his  property,  real  or  jjcrsonal,  so  as  such 
injury  shall  have  been  committed  within  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be 
brought  within  six  calendar  months  after  such  executors  or 
administr.itors  shall  have  taken  upon  themselves  the  adminis- 
tration of  the  estate  and  effects  of  such  person  ;  and  the  damages 
to  be  recovered  in  such  action  shall  be  payable  in  like  order  of 
administration  as  the  simple  contract  debts  of  such  person."  It 
will  be  observed,  that  this  enactment  has  some  limitations,  and 
does  not  extend  to  injuries  to  i\).Q person.  Although  the  statute 
expressly  gives  an  action  in  form  ex  delicto,  yet,  where  an  ac- 
tion ex  cmitractu  would  lie  before  the  statute,  it  may  still  be 
brought.  Therefore,  where  the  testator  had  wrongfully  taken 
coal  from  the  plaintiff's  land,  and  sold  it,  and  received  the 
proceeds,  though  no  direct  evidence  was  given  of  the  sum 
received,  but  merely  of  the  fact  of  the  sale,  it  was  held,  that 
the  plaintiff  might  bring  money  had  and  received,  for  so  much 
as  was  raised  before  the  six  months,  and  trespass  under  the 
above  act,  for  so  much  as  was  raised  within  the  six  months  (a). 
If  an  action  be  brought  by  a  termor  upon  the  7  <^*  8  G^.  4,j 
c.  81,  for  an  injury  done  to  his  house,  within  three  calendar 
months  from  the  offence  committed,  and  that  action  abates  by 
the  death  of  the  termor,  after  the  three  months  have  expired, 
his  executor  cannot,  it  seems,  bring  a  fresh  action  (6).  And  if 
is  a  matter  of  doubt,  whether  an  executor  of  a  termor  can,  in 
any  case,  bring  an  action  upon  that  statute  for  an  injury  sus- 
tained in  the  lifetime  of  his  testator  (c). 


Death  before  Death  before  Verdict  or  Judgment  hy  Default.~\  If  a  solt 
Verdict  or  plaintiff  or  defendant  die  before  verdict  or  judgment  by  de* 
Default."^  ^^  fault,  the  action  abates,  and  the  plaintiff  or  his  executor  if 
obliged  to  commence  a  ncAV  action  against  the  defendant  oi 


his  executor,  provided  the  cause  of  action  survive  to  or  against 
the  executor(<^).  But  where  a  person  admitted  to  defend  aloiM 
as  landlord  in  ejectment  died  before  trial,  having  devised  aH 
his  real  estates  to  J.  S.,  and  the  Statute  of  Limitations  preventec 
the  lessor  of  the  plaintiff  from  bringing  a  fresh  ejectment,  tlw 
court,  upon  application,  gave  the  lessor  of  the  plaintiff  leavi ' 


irties 


IBtl 


(a)  Powell  V.  Bees,  2  Nev.  &  P.  571 ;  7 
Ad.  &  E.  426,  S.  C. 

(b)  Adam   v.   Inhabitants  of  Bristol,   4 
Nev,  &  M.  144;  2  Ad.   &    Ell.  389,  S.  C. 

(c)  See  1  Williams  on  Executors,  2ud 
ed.  565. 


(d)  See  Cutfield  v.   Coney,  2  Wils.  83 
Wallop  V.  Irwin,  1  Wils.  315:  Taylor^ 
Harris,  3  B.  &  P.  549.      As  to  when  tb 
death  takes  place  during  the  assizes  o,,! 
sittings,  see  ante,  822. 


%*) 


Beathy  ^c,  of  Parties.  1181 

to  sign  judgment  against  tlie  casual  ejector  in  the  old  suit,  Chap.xxxui 
unless  J.  S.  would  appear  and  defend  the  action  as  landlord  (c?). 
Where  a  sole  plaintiff  dies  pending  the  action,  it  seems  the 
proper  course  for  the  defendant  to  take,  if  the  action  he  con- 
tinued, is  by  plea  in  abatement  or  writ  of  error,  according  to 
the  stage  of  the  cause.  The  Court  of  Exchequer  refused  to 
arrest  the  judgment  or  to  stay  the  postea  in  the  hands  of  the 
associate,  though  circumstances  were  brought  before  them 
shewing  a  strong  probability  of  the  plaintiff's  having  died 
before  the  trial  (e). 

Where  there  are  several  plaintiffs  or  defendants,  and  some  of  one  of 
of  them  die,  if  the  cause  of  action  survive  to  or  against  the  several, 
others,  the  action  does  not  abate  ;  but  the  death  being  suggested 
upon  the  roll,  the  action  proceeds  by  or  against  the  survi- 
vors (/).  But  in  an  action  by  husband  and  wife  for  money  lent 
by  the  wife  before  marriage,  the  death  of  the  wife  before  trial 
was  holden  to  abate  the  suit(^). 

Death  after  Verdict  and  before  Final  Judgment.']  If  a  sole  Death  after 
plaintiff  or  defendant  die  after  verdict,  or  even  after  the  assizes  u^'re fin"i^ 
begin,  or  after  the  first  day  of  the  sittings,  though  before  the  judgment. 
trial,  and  before  final  judgment,  the  action  is  not  thereby  of  a  sole 
abated  ;  but  final  judgment  is  signed  within  two  terms,  as  if  oefendaiiL 
the  party  were  alive,  and  then  revived  by  scire  facias  by  or 
against  the  executor,  &c.(A).     See  fully  as  to  where  and  how 
the  judgment  in  this  case  must  be  entered,  &c.,  ante,  821,  822. 
The  action  would  not,  in  this  case,  be  abated,  although  it  were 
for  a  cause  of  action,  as  for  a  libel,  &c.,  which  could  not  be 
originally  brought  by  an  executor  (2). 

So,  if  one  of  several  plaintiffs  or  defendants  die  after  verdict  of  one  of 
and  before  judgment,  the  action  does  not  abate  ;  but  the  death  ^^^^^^  • 
being  suggested  on  the  roll(^),  judgment  is  entered  by  or 
against  the  survivors,  and  execution  sued  out  accordingly  (^). 

Although  the  plaintiff  has  died  after  verdict,  the  court  may.  New  Trial 
it  seems,  grant  a  new  trial  on  the  application  of  the  defendant,  ^^^^^' 
md  would  in  such  case  impose  terms  on  him  to  prevent  his 
;aking  advantage  of  the  plaintiff's  death  {in). 

Death  between  Interlocutory  and  Final  Judgment.]  If  a  sole  Death  be- 
waintiff  or  defendant  die  after  iudgment  by  default,  and  before  f!^^f!ii"it5H 

ti'T  1  "  111  1  •  f   •      t  ^  locutory  ana 

inal  judgment,  the  action  shall  not  abate,  11  it  be  such  as  FinaUudg- 
pight  originally  be  prosecuted  by  or  against  the  executors  (tz);  "^^^t. 
mt  the  judgment  may  be  revived  by  scire  facias,  and  the  ^^Q*J^gfen-° 
larties   may  thereupon  proceed  to  final  judgment  (o).     The  dant. 
)urt,  in  such  a  case,  before  the  recent  rule  of  ^.  T.,  4  JV.  4,  r.  2, 
mte,  Vol.1. 341),  referred  it  to  the  master  to  compute  principal 
id  interest  on  a  bill  of  exchange,  during  the  same  term  in 
Irhieh  the  plaintiff  died,  without  a  scire  facias;  because  the 

|(d)  Doe  Grubb  v.  Grubb,  5  B.  &  C.  457.  Hartop,  1  Moore,  287  ;  7  Taunt.  571,  S.  C. 

|(e)  Johnson  v.  Hamilton,  4  Dowl.  762.  (k)  See   forms    of    suggestions,    Chit. 

[(/)  Ante,  1171,  1172.  Forms,  638,  639. 

\{g)  Checchi  v.  Powell,  6  B.  &  C.  253.  {I)  Ante,  823. 

I(ft)  17  Car.  2,  c.  8:  ante,  821,  822.  (m)  Griffiths  v.  Williams,  1  C.  &  J.  4?. 

|(t)  Palmer  v.  Cohen,  2  B.  &  Adol.  .966:        (n)  See  Ireland  v.  C?iampneys,  4  Taunt. 

;  Cbplep  V.  Day,  4  Taunt.  702 :  Toulmin  884,  858:  Wallop  v.  Jewin,  1  Wils.  31.^. 

[  Anderson,    1    Id.    385  :    Toussaint   v.        (o)  Ante,  823. 
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Book  iv.    filial  jiid^Mnciit  Would  he  Hii^iicd  as  of  the  Hiune  term,  and,  liuving" 
relation  to  the  hr.st  day  of  it,  would  apjjear  to  have  been  Hi^iied 


before  the  plaintiff  N  death (/>)  ;  hut  since  tliat  rule,  an  judj;^- 
ments  have  not  relation   to  the  first  day  of  tlie  term,  l)ut  only 
to  the  day  on  which  they  are  actually  signed,  this  would  not 
he  j)ermitted. 
Of  one  of  So,  if  one  of  several  plaintiff's  or  defendants  die  after  judg- 

severai.  ment  by  default  and  before  final  judgment,  the  action  does 

not  abate  ;  but  the  death  being  suggested  on  the  roll,  the  action 
proceeds  by  or  against  the  survivors (</). 

Death  after         Death  after  Final  Judgment.']  If  a  sole  plaintiff  or  defendant 

merft^"'*^      die  after  final  judgment,  and  before  execution,  the  action  is  not 

Of  sole  Plain- ^^^^^'^by  ^^''1'^^^  j  but  the  judgment  must  be  revived  by  scire 

tiff' or  Defen-  facias  by  or  against  the  executors,  &c.(r). 

ant.  j^^^  where  there  are  several  plaintiffs   or  defendants,  and 

several.  some  of  them  die  after  final  judgment  and  before  execution, 

execution  may  be  sued  out  by  or  against  the  survivors,  in  the 

names  of  all  ;  or,  upon  suggesting  the  death  upon  the  roll, 

execution  may  be  sued  out  by  or  against  the  survivors  by 

name  ;  or,  where  it  is  desired  to  have  execution  by  elegit  of 

the  lands  of  a  deceased  defendant,  the  judgment  may  be  revived 

by  scire  facias  against  his  heirs  and  terretenants,  and  against 

the  surviving  defendants,  and  an  elegit  thereupon  sued  out 

against  the  lands  of  the  deceased,   and  the  lands  and  goods  of 

the  survivors  (5). 

Death  after  Death  after  Execution,']  If  plaintiff  die  while  defendant  is 
Execution,  charged  in  execution,  and  administration  is  not  taken  out  to 
the  plaintiff,  the  court  will  discharge  the  defendant,  unless 
cause  be  shewn  by  the  next  of  kin  to  the  contrary  {t). 
Where  either  party  dies  in  execution,  the  other  may  sue  out 
execution  afresh  against  his  land  or  goods (m).  See  fully  as  to 
the  effect  of  death  of  plaintiff  after  execution,  ante,  818,  872  ; 
of  defendant.  Vol.  I.  620,  397. 

Death  after  a  Death  after  a  Writ  of  Error.]  The  death  of  a  plaintiff  in 
nto  rror.  gppQp^  before  errors  assigned,  abates  the  "writ ;  but  if  it  happen 
after  the  assignment  of  errors,  it  does  not(.»).  The  death  of  a 
defendant  in  error,  however,  in  no  case  abates  the  writ ;  but 
the  death  being  suggested  on  the  roll,  the  writ  proceeds  against 
the  survivor  ;  or,  if  all  the  defendants  die,  the  executors  01 
administrators  may  be  made  parties  by  the  scire  facias  ad 
audiendum  error es  (y). 

Death  of  De-  Death  of  Defendant,  how  far  a  Discharge  of  his  Bail.]  li 
f^r  a^oi's-  "^  ^^^  principal  die  at  any  time  before  the  return  of  the  ca.  sa„ 
cha-ge  of  his   the  bail  are  thereby  discharged ;  but  if  he  have  not  been  arresfi- 

{j>)  Berger  v.  Green,   1  M.  &  Sel.  229:  (t)  Parkinson  v.  Horlock,  2  N,  R.  240 

see  Calvert  v     Tomlin,  5  Bing.   1,  5;    2  Broughton    v.  Martin,   1   B.   &   P.  176 

Moo.  &  P.  1  S.  C. :  ante  679.  Wagstaffe  v.  Darby,  Barnes,  366. 

(q)  Ante,  1171.   See  form.  Chit.  Forms,  (u)  21  Jac.  1,  c.  24:   see    Famcombe  yi 

640 :    see  Fort   v.    Oliver,   1   M.    &    Sel.  Kent,  2  Dowl.  464. 

242.  {X)  Vol.  I.  354. 

(r)  Ante,  819.  (y)  Vol.  I.  354,  355. 

(s)  Ante,  1171 
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ed  on  the  ca.  sa.y  and  die  after  it  is  returnable,  the  bail  are  Chap.xxxhi 
fixed  (2^).     This,  however,  has  reference  only  to  bail  to  the 
action  ;  bail  in  error  are  liable,  notwithstanding  the  death  of 
their  principal.     See  also  in  what  cases  the  death  of  the  de- 
fendant is  a  discharge  of  the  bail  to  the  sheriff.  Vol.  I.  567. 

Bankruptcy  of  Parties.']   We  have   already   seen   how   far  Bankruptcy 
the  bankriiptc;)/'  of  parties  abates  the  action  (ante,  825,  826).     °  Parties. 

If  a  defendant  become  a  bankrupt,  and  obtain  his  certificate 
before  his  bail  are  fixed,  the  bail  are  thereby  discharged  (a) ; 
and  the  same,  it  seems,  as  to  bail  to  the  sheriff  (i).  And  if  a 
bankrupt  be  in  custody  in  execution,  and  obtain  his  certificate, 
he  may  be  discharged  upon  application  to  the  court  wherein 
judgment  was  obtained,  or  to  a  judge  at  chambers  (c).  Also, 
before  the  bankrupt  has  obtained  his  certificate,  a  creditor  at 
whose  suit  he  is  in  custody  cannot  prove  his  debt  under  the 
fiat  until  he  have  first  relinquished  his  action  against  the 
debtor,  and  all  benefit  whatever  from  the  same  (d).  Nor 
can  a  creditor,  who  has  taken  his  debtor  in  execution,  sue 
out  a  fiat  of  bankruptcy  against  him  for  the  same  debt  (e). 

Marriage  of  Feme  Plaintiff  or  Defendant.]  The  marriage  of  Marriage  of 
a  feme  sole  plaintiff  renders  the  suit  abateable,  but  the  de-  tiff™^  Defen- 
fendant,  to  take  advantage  of  it,  must  plead  it  specially  (/).  dant. 
If  a  feme  sole  plaintiff  obtain  judgment,  and  marry  before 
execution,  a  scire  facias  must  be  sued  out  in  order  to  make  the 
husband  a  party  to  the  judgment  (_^).  So,  if  a  feme  sole 
defendant,  after  judgment  against  her,  marry  before  exe- 
cution, a  scire  facias  will  be  necessary,  in  order  to  make 
the  husband  a  party  to  the  judgment,  so  as  to  have  execu- 
tion against  both  (^) ;  or  a  ca.  sa.  may  be  sued  out  against 
the  wife  alone  {h).  Where  a  feme  sole  defendant  in  eject- 
ment married  before  trial,  and  judgment  was  signed  and 
a  writ  of  possession  and  fi.  fa.  issued  against  her,  the  court 
refused  to  set  them  aside;  inasmuch  as  the  judgment  and 
writ  of  possession  were  not  irregular,  and  the  fi.  fa.  was  in- 
operative («).  But  if  a  feme  sole  plaintiff  in  error  marry 
pending  the  writ,  the  writ  is  thereby  wholly  abated  (Jc). 

As  to  the  effect  of  marriage  on  an  action  in  general,  see 
mte,  896,  &c. 

{%)  Vol.  I.  620.  see  M'Master  v,  Kelt,  1  B.  &  P.  302. 

(a)  Vol.  I.  620,  621.  (/)  Morgan  v.    Painter,  6   T.  R.  265, 

(b)  Id.  568,  571.  per  cur.:   Mollis  v.  Freer,  2  Bing.  N.  C. 

(c)  6  G.  4,  c.  16,  s.  126:   and  see  ante,    719. 

07.  (g)  Ante,  824. 

(d)  6  Geo.  4,  c.  16,  s.  59:  and  seeante,  903,  (h)  Cooper  v.  Hunchin,  4  East,  521. 
04.  (i)  Doe  V.  Butcher,  3  M.  &  Sel.  557. 

(e)  Cohen  v.  Cunningham,  8  T.  R.  123:  (k)  Vol.  I.  355. 
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MOTIONS    AND    RULES. 


Sect.  1.  Rules  granted  upon  Motion  hy  Counsel^  1184. 

2.  Rules  granted  without  Motion  hy  Covm,sel,  1195. 

3.  Enforcing   Rules  for  Payment  of  Money ,  Costs, 

4c  under  \S^2V.  c.  110,  s.  18, 1196. 


Sect.  1. 


Book  iv.  RuUs  granted  upon  Motion  hy  Counsel, 

Part  i. 


On  what  Side  RULES  granted  upon  motion  by  counsel  are  granted  in  the 
of  the  Court.  Queen's  Bench,  either  on  the  plea  side,  or  on  the  crown  side  of 
the  court.  There  is  no  crown  side  in  the  Common  Pleas  or 
Exchequer  of  Pleas.  But  rules  for  attachment  in  cases  of  con- 
tempts, &c.,  which  are  indeed  of  a  criminal  nature,  though 
having  relation  to  a  civil  suit,  may  be  moved  for  in  any  one 
of  the  courts,  and  they  shall  be  considered  in  a  subsequent 
part  of  the  Work,  where  we  shall  have  to  treat  of  attachment 
generally. 

Rules  on  the  plea  side  of  the  courts  are  common  or  special : 
the  former  being  obtained  from  the  master  without  any  assist- 
ance of  counsel,  the  latter  being  obtained  through  means  of 
that  assistance. 
Rules  granted      Rules  granted  upon  the  plea  side,  upon  motion  by  counsel, 
by°Counse?of  ^^^7  ^^  classed  under  the  following  heads  : — 1st,  Those  which 
three  Kinds,    are  granted  upon  the  motion  paper  being  merely  signed  by 
counsel,  without  any  motion  being  actually  made  in  court ; — 
2ndly,  Those  which  are  considered  so  much  as  a  matter  of  course, 
that  the  grounds  of  the  motion  are  not  particularized  by  coun- 
sel, and  where  in  some  instances  counsel  may  hand  the  motion 
paper  to  one  of  the  masters,  without  making  the  motion  vivA-^ 
voce  ; — and  3rdly,  Those  which  are  granted  upon  the  grounds  * 
of  the  motion  being  particularized  by  counsel.  .^ 


i 


Rules  abso-  Rules  Absolute  in  the  first  Instance,  or  Nisi,  how  obtained,  S)C.^ 
firsVinstance,  The  first  class  of  the  above  rules,  namely,  those  which  are 
or  Nisi,  how  granted  upon  the  mere  signature  of  counsel,  are  absolute  in  the 
obtained,  &c.  ^^.^^  instance,  and  may  be  obtained  thus  : — Get  the  motion  papef) 
signed  by  counsel ;  take  it  to  the  master's  office,  and  draw  up  thik 
rule  ;  serve  a  copy  of  the  rule  upon  the  opposite  attorney. 

The  remaining  two  classes  of  the  above  rules  are  either  ab- 
solute in  the  first  instance,  or  rules  to  shew  cause.     If  absolute 
in  the  first  instance,  they  are  obtained  thus  : — Let  an  affida 
be  made  of  the  facts  necessary  to  support  the  application,  {see  post^^^i 
1207),  annex  it  to  the  motion  paper,  and  indorse  the  latter  cor- 


Rules  on  Motion  by  Counsel.  1185 

rectlt/as  to  the  nature  of  the  rule  required.  (As  to  before  whom  CHAP.xxxr 
the  affidavit  should  be  made  see  post.  Chap.  86).  TJiengive  the  ^^"'  ^' 
motion  paper  and  a/ffidavit  to  counsel,  who,  after  signing  it,  will 
either  give  it  to  one  of  the  masters,  or  move  it  in  court  before  the 
single  judge,  sitting  in  pursuance  of  the  11  Geo.  4  c^-  1  W.  4,  c. 
70,  s.  1,  according  to  the  nature  of  the  motion.  The  motion 
paper  and  affidavit,  however,  must  be  handed  in  to  one  of  the 
masters,  whether  the  rule  be  granted  or  refused.  If  the  rule  be 
granted,  call  in  the  evening  at  the  master^s  office,  and  draw  up 
the  rule,  and  serve  a  copt/  of  it  upon  the  attorney/  or  agent  of  the 
opposite  party ,  as  directed  post,  1188. 

If  the  rule  required  be  a  rule  nisi  only,  give  the  motion  paper, 
with  the  affidavit  annexed,  to  counsel,  who  will  move  it  accordingly. 
The  motion,  unless  in  cases  of  criminal  information,  new  trials, 
in  arrest  of  judgment,  and  other  very  special  motions,  should 
now  in  general  be  made  before  a  single  judge,  sitting  in  pur- 
suance of  the  11  G.  4:6^1  W.  4,  c.  70,  s.l.  If  granted,  draw 
up  the  rule  with  one  of  the  masters,  and  serve  a  copy  of  it  as 
hereafter  directed  (  «  ) . 

The  affidavit  upon  which  the  motion  is  founded  must  be  Affidavit  in 
made  before  the  rule  is  moved  for,  and  produced  in  court  at  the  luiir,"  when  ^ 
time  of  making  the  motion,  and  must  be  filed  or  deposited  with  the  and  how  made 
masters,  otlierwise  the  rule  shall  not  be  drawn  up,  or,  if  drawn  ^"  e  .  «• 
up,  shall  be  of  no  force  or  effect {b).  The  affidavits,  if  not 
already  filed,  must  be  handed  in  to  the  master,  whether  the 
rule  nisi  be  granted  or  refused  (c).  And  where  an  affidavit  has 
3een  sworn  in  the  afternoon  before  a  judge  at  chambers,  after 
the  rising  of  the  full  coui-t,  the  masters  will  not  draw  up  a 
rule  nisi  of  that  day.  A  party,  in  order  to  make  use  of  an 
affidavit,  sworn  or  filed  after  he  has  drawn  up  and  served  a 
rule  nisi,  must,  in  general,  withdraw  his  motion  and  move  it 
again  (6?).  But  before  the  rule  is  drawn  up,  he  may  apply  to  the 
court  to  have  it  drawn  up  on  reading  the  supplemental  affidavit 
also  (e).  Sometimes,  also,  as  in  motions  to  stay  proceedings 
on  bail  bonds,  for  setting  aside  an  attachment,  or  against  the 
sheriff  on  payment  of  costs,  if  on  shewing  cause  it  be  objected 
ihat  the  affidavits  on  which  the  rule  nisi  was  obtained  are  in- 
formal, as,  on  account  of  not  swearing  in  a  strictly  formal 
manner  to  a  defence  on  the  merits,  or  that  the  application  is  at 
the  instance  of  the  bail,  the  court  will  enlarge  the  time  for 
discussing  the  rule,  and  permit  a  supplementary  affidavit  to  be 
produced  and  filed  (/).  And  in  a  recent  case,  the  Court  of 
Queen's  Bench  allowed  a  fresh  affidavit  to  be  filed  in  support  of 
a  rule  nisi  to  set  aside  an  award  afterthe  rule  \vas  obtained(^). 
If  you  intend,  in  arguing  the  case,  to  rely  on  any  affidavits 
in  the  same  cause,  already  on  the  files  of  the  court,  such 
affidavits  must  be  specified  in  the  rule  nisi(Ji)  ;  and  it  may  be 

(a)  See  as  to  the  form  of  a  rule  nisi,  (e)  P«-  Littledale,  J.,  Bail  Court,  M. 

Chit.  Forms,  €49.  1838,  2  Jurist,  99(). 

(6)  R.  H„   36  G.  3.    See    Williams  v.  (/)  Merri/nuin  v.  Quibble,  1  Chit.  Rep, 

Reeves,   2  Chit-   Rep.    218:    Ditchett  v.  127:  Chit.  Sum.  Prac.  103:  see  Anderson 

Vollett,  3  Price,  259:  Salloway  v.  Whore-  v.  Ell,  3  Dowl.  73. 

wood,  2  Salk.  461-.  Ej- p.  Dica«,  2  Dowl.  92.  Ig)   Perrin  v.  Kymer,  1  H.  &  W.  20;  4 

.(c)  Ex  p.  Dicns,  2  Dowl.  92:  Ex  p.  El-  Nev.  &  M.  477. 

'm-ton.  Id.  5(J8.  (h)  MS.,  E.  1824,  per  Bayletj,  J.:    De 

id)  Tilly  V.  Henly,  1  Chit.  Rep.   136:     Wool/  v. ,  2  Chit.  Rep.  14. 

Sftaw  V.  Mansfield,  7  Price,  709. 
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Rook  iv.    ri^ht  to  mention  the  fact  to  tlie  court,  at  the  time  of  making 

t'^»T  '•      tile  motion.     As  to  wlicn  sucli  affidavits  cannot  l)e  used,  see 

posty  11!)2.     An  affidavit  sworn  before  judgment  signed,  has 

been  held  good  on  motion  to  issue  exe(;ution,  notwithstanding 

a  tricky  writ  of  error (i).     And,  in  general,  it  seems  to  be  no 

objection  to  an  affidavit  that  it  was  sworn  before  the  ])recise 

circumstances  arose  on  which  the  motion  is  founded,  provided 

it  could   in  any  way  be  material  at  the  time(^*).     As  to  the 

title  and  jli«r«^,  and  other  parts  of  the  affidavit,  see  post,  1207 

to  1213.     If  unnecessiirily  long,  the  court  will  s<^nnetimes  refer 

it  to  the  masters,  and  make   the  party  using  it  pay  the  costs 

occasioned  by  the  unnecessary  matter  (^). 

What  Matters      In  somc  cases,  where  the  rule  is  nisi  only,  you  cannot  move 

cannot  be        qj^  ^j^g  /^^^  day  Qf  ^\^q  term,  as  for  an  attachment  (0  ;  or  in  some 

moved  on  last  ,  .        •  i  i  /     \  x  \i.  v 

Day  of  Term,  cases  to  set  aside  an  award  (w)  ;  or  to  answer  matters  oi  an 
affidavit («)  ;,  or  to  stay  proceedings  (o).  But  where  the  sub- 
ject-matter of  the  motion  has  occurred  at  the  end  of  the  term, 
and  the  party  could  not  complete  his  affidavits^ before  the  last 
day,  and  the  matter  is  of  a  nature  pressing  for  immediate  de- 
cision, the  court,  or  the  judge  sitting  in  pursuance  of  the  11 
(x.  4  (5f  1  W^  4,  c.  73, 5.  1,  on  the  last  day  of  the  term,  will 
sometimes  grant  a  rule  nisi  to  shew  cause  in  the  following  va- 
cation, on  an  early  day,  (say  a  week  or  more),  before  a  judge 
at  chambers(/>),  or  direct  the  party  to  apply  by  summons  to 
a  judge  at  chambers  ;  and  such  judge  would,  when  justice 
requires  it,  either  make  an  order,  or  stay  the  proceedings  till 
the  next  term,  in  order  to  give  the  party  an  opportunity  then 
to  move  the  court.  And  although  the  full  court  will  not  per- 
mit a  matter  of  law  to  be  discussed  on  the  last  day  of  term, 
they,  in  a  recent  case,  allowed  cause  to  be  shewn  against  a  rule 
praying  for  a  writ  of  restitution,  where  it  was  referred  to  the 
full  court  from  the  Bail  Court,  and  counsel  had  been  unable  to 
bring  it  on  till  the  last  day,  owing  to  the  press  of  business  in 
the  court,  the  case  being  very  urgent  (^).  A  motion  for  au 
attachment  for  non-payment  of  costs,  and  against  the  sheriff 
for  not  returning  the  writ  or  bringing  in  the  body,,  may  be 
moved  for  on  the  last  day  of  the  term(r).. 
Notice  of  Mo.  Previously  to  moving  for  a  rule  nisi,  a  notice  of  the  in- 
tion,  when  tended  motioQi  is  sometimes  given  to  the  opposite  party,  par- 
effect  oL  ticularly  where  it  is  desired  that  time  and  expense  may  be 
saved  by  affording  the  adverse  party  an  opportunity  of  shew- 
ing cause  against  it  in  the  first  instance,  or  where  the  object 
is  to  induce  the  court  to  disallow  the  costs  af  proceedings 
had  after  such  notice,  and  before  motion  (5).  In  the  Queen's 
Bench,  notice  of  motion  is  necessary  in  the  case   of  an   in- 

(i)  Baskett  v.  Barnard,  4  M.  &  Sel.  3.31.  site  party  could  act  shew  cause  in  that 

(j)  Read  v.   Massie,  4  Dowl.  (381:  see  term.     (Ex  p.  Anon.,  uhi  sujn-a). 

Lang  V.  Comber,  4  East,  348.  (o)  Baili/  v.  Jones,   1   Chit.   Rep.  744: 

ik)  Lewis  v.  Woolrych,  3  Dowl.  692.  Anon.,  2  Price,  143. 

{/)  ^Mow.,  3  Smith,  118.  [p)  Chit.  Sum.  Prac.  106:  sedvideFaS 

(rn)  Nettleton  v.  Crosby/,   Tidd,   Pract.  v.  Fall,  2  Dowl.  88. 

9th  ed.  498:  Treance  v.  Pinneger,  Cowp.  {q)  Doe  Stevens  v.  Lord,  6  Dowl.  256. 

23,  {r\  1  Burr.  651 :  Rex  v.  York,  5  Burr. 

(n)  Bail!/  v.  Jones,  1  Chit.  Rep.  744:  Ex  2686:  Rex,  in  the  case  of  Walker  v.  Who- 

p.  Anon.,  2    Dowl.  227:  Re    Turner,    3  ley,  and  MEvoy  v.  M'Intosh,  1  Chit.  Re^. 

Dowl.  557.    The  Court  of  Exchequer  has  249. 

refused  to  permit  such  a  motion  to  be  (s)  Tidd,  441:   see   Anon..,    1  VVils,  36. 


made  so  late  in  the  terw  that  the  oppo-    And  see  Chit  Forms,  648. 
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formation,  or  to  quash  a  conviction  (t).  It  need  not,  in  Cmap.xxxtv. 
that  court,  be  given  in  order  to  obtain  a  rule  for  a  stay  of  ^^^'^'  ^' 
proceedings  (w),  unless,  perhaps,  in  the  case  of  a  rule  under 
the  first  section  of  the  Interpleader  Act  (x) :  but  in  the 
Exchequer  it  is  otherwise  (x) ;  and  so  in  the  Common  Pleas (j/); 
and  in  the  Exchequer  a  two  days'  notice  is  requisite  (s).  By 
a  general  rule  of  all  the  courts  of  II.  Tl,  2  TV.  4,  r.  1,  s.  68, 
{ante,  1076),  "a  rule  nisi  for  judgment  as  in  case  of  a  non- 
suit may  be  obtained  on  motion  without  previous  notice, 
but  in  that  case  it  shall  not  operate  as  a  stay  of  proceedings." 
Where  no  proceedings  have  been  had  for  four  terms  exclusive,  a 
term's  notice  of  motion  is  in  general  requisite  («):  but  as  the 
object  of  the  rule  is,  that  the  opposite  party  may  be  informed 
of  an  intention  to  take  a  step  in  proceeding  to  judgment,  it 
does  not  apply  to  applications  to  set  aside  proceedings  (6). 

The  rule   nisi  thus   granted,    unless    when  moved   for  on  For  what 
the  last  day  of  the  term,  requires  the  opposite  party  to  shew  ^ime  the  ^^ 
cause  upon  someday  certain  in  term,  usually  three  or  four  be  drawn  up. 
daj^s   in  a  town   cause,  or  six   days  in  a  country  cause,  or 
more,  (according  to  the  distance  of  the  opposite  party's  resi- 
dence), after  it  is  drawn  up;  but  where  the  rule  is  obtained 
the  day  before  the  last  day  of  term,  and  the  transaction  to 
which   it  relates  took  place  in  town,  it  may  be  drawn  up 
for  the  last  day  of  term,  and  may  be  made  absolute  at  the 
rising  of  the  court  on  that  day.     A  rule  nisi  for  setting  aside 
an  award,  however,  should  not  be  drawn  up  for  the  last  day 
of  term;   for  by  JR.  M.,  36  G.  3,  counsel  cannot  be  heard 
to  shew  cause  against  it  on  that  day  (c).     A  rule  nisi  granted 
in  court  will  not  be  drawn  up  to  shew  cause  in  chambers; 
at  least  it  is  very  unusual  to  do  so  (c?). 

The  rule  should  be  drawn  up  in  such  a  manner  that  all  those  What  Parties 
who  are  to  be  affected  by  it,  and  upon  whom  it  is  intended  ciu^e^^^^  ^"* 
0  be  served,  shall  be  required  to  shew  cause  against  it ;  for 
le  court  cannot  make  an  order  upon  any  person,  not  even 
)n  the  attorney  in  the  cause  for  payment  of  costs,  unless  he 
8  called  upon  by  the  rule  nisi  to  shew  cause  against  it  (e). 
A  rule  nisi  cannot  be   supported   or  made  absolute   on  a  Grounds  of 
ground  different  from  that  stated  therein  (/).     Also,  by  i2.  T.,  ^{J^  ^"^f^ 
2  G.  3,  K.  B.  (g) ;  R.  M.,  10  G.  4,  r.  2,  C.  P.  {li\  "  where  correctir 
rule  to  shew  cause  is  obtained  in  this  court  for  the  purpose  stated. 
f  setting  aside    an  annuity,  the   several  objections   thereto 
titended  to  be  insisted  upon  by  the  counsel  at  the  time  of 
aking  such  rule  absolute  shall  be  stated  in  the  said  rule 
0  shew  cause.  "     So,  by  R.  E.,  2  G.  4,  K.  B.;  R.  M.,  10 
.  4,  r.  3,  C.  P.  (i),  "  where  a  rule  to  shew  cause  is  obtained 
.  this   court  to  set  aside  an   award,  the  several  objections 
lereto  intended  to  be  insisted  upon  at  the  time  of  making 
iich  rule  absolute  shall  be  stated  in  the  rule  to  shew  cause." 

(t)  Rex  V.  Johnson,  M.,  22  Geo.  3,  Q.  B.;  (c)  See  post,  1254. 

idd,  New.  Pract.  241.  (d)  Fell  v.  Fell,  2  Dowl.  88. 

(M)  Stratton   v.   Regan,    2  Dowl.  58.^:  (e)  Cheslyn  v.    Pearce,    4    Dowl.   693: 

ierrulinsf  Fortescue  v.  Jones,  1  Id.  524.  NoHon  v.  Curtis,  3  Dowl.  245. 

(x)  Smith  V.   Wheeler,  3  Dowl.  431;  1  (/)  See  Smith  v.  Clarke,  2  Dowl.  218: 

lie,  15,  S.  C.  post,  1193. 

(y)  See  Rolfe  v.  Brown,  1  Hodges,  27.  (g)  2  East,  569. 

(2)  Hannah  v.  Wyman,  3  Dowl.  673.  (h)  6  Bing.347. 

[a)  Tipton  v.  Meeke,  8  Moore,  579.  (t)  And  see  11  Price,  57. 
(6;  Lumley  v.  Hempson,  6  Dowl.  558. 
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If  the  rule  be  drawn  up  wrong  l)y  mistake,  the  court  will 
order  it  to  l)e  corrected  («). 

Service  o/.]  A  copy  of  tlie  rule  nisi,  or  the  rule  wm  itself  (.;), 
must  be  served  on  the  party  against  whom  it  has  been  ob- 
tained. 

Jiy  a  general  rule  of  all  the  courts  of  //.  T.,  2  W.  4,  r. 
51,  "  it  shall  not  be  necessary  to  the  regular  service  of  a  rule, 
that  the  original  rule  should  be  shewn,  unless  sight  thereof 
be  demanded,  except  in  cases  of  attachment  "(^). 

It  must  be  served  at  or  before  nine  o'clock  at  night ;  if 
served  after  that  hour,  the  service  will  be  void  (^).  It  can- 
not be  served  on  a  Sunday  (m).  It  must  be  served  a  rea- 
sonable time  before  the  day  sj^ecified  in  it  for  shewing  cause. 
Where  a  rule  nisi  to  compute  was  served  at  York  on  the 
day  cause  was  to  be  shewn,  it  was  held  insufficient  to  au- 
thorize making  the  rule  absolute,  even  although  ten  days  had 
elapsed  since  the  service  (w).  As  to  enlarging  the  rule  when 
it  is  served  so  late  that  the  party  cannot  shew  cause  against 
it  in  time,  &c.,  see  post,  1190. 

Personal  service  is  required  only  in  the  case  of  a  rule 
nisi  for  an  attachment,  or  where  a  rule  is  served,  and  the 
money  or  other  thing  required  by  it  is  demanded,  with  a 
view  to  obtaining  an  attachment  for  the  disobedience  of  it ; 
and  in  such  a  case,  the  original  must  be  shewn  to  the  party  at 
the  time  the  copy  is  delivered  to  him.  Service  on  the  under- 
sheriff,  &c.,  is,  however,  sufficient  in  case  of  rule  against  the 
sheriff  (o). 

Where  personal  service  is  not  required,  the  rule  may  be  left 
for  the  party,  if  he  have  not  appeared  to  defend  in  person,  at 
his  place  of  business  or  dwelling-house,  if  his  family  be  re- 
siding there,  though  he  himself  have  gone  aAvay  (/>),  upon 
his  clerk,  or  some  person  who  may  be  presumed  to  have 
authority  from  him  to  receive  it;  and  if  served  upon  an 
attorney,  it  must  always  be  left  for  him  at  his  chambers 
or  place  of  business  before  nine  o'clock  at  night,  unless  there 
be  some  satisfactory  reason  to  the  contrary.  Service  of  a 
rule  nisi  to  compute  upon  the  defendant's  mother  at  his 
residence  has  been  deemed  sufficient  (5').  Service  by  leaving 
the  rule  with  a  porter  at  a  club-house,  where  the  party  was 
a  member  of  the  club,  and  the  action  w^as  on  a  bill  ac- 
cepted by  him  payable  at  the  club-house,  and  it  was  sworn 
that  his  servant  called  there  every  day  for  his  letters,  ike, 
was  deemed  sufficient  (r).  Wliere  there  is  a  board  on  the 
door  of  the  defendant's  chambers,  desiring  all  messages  and 
parcels  to  be  left  at  a  particular  place,  service  there  will 
not,  perhaps,  of  itself  answer  (s);  but  if  it  be  left  ther% 
and  the  person   with    whom  it  is   left  afterwards  says  t 

(i)  Ante,  U36. 

ij)  See  Leaf  v.  Jones,  3  Dowl.  315. 

{k)  In  the  C.  P.  the  practice  was  for 
inerly,  it  seems,  otherwise.  (Wi/e  v. 
Wright,  Barnes,  403:  sed  vide  Holmes  v. 
Senior,  4  Moo.  &  P.  828:  7  Bing.  Ki2,  S.  C.) 
It  was  always  the  practice  in  Q.  B.  {R.  v. 
Smithers,  3  T.  R.  351 :  Bellous  v.  Poult- 
net/,  6  M.  &  Sel.  230 ;  1  Chit.  Rep.  466, 
S.  C.) ;  and  in  Exch.  (Farnstone  v.  Taylor, 
2  Y.  &  J.  30). 


(?)  R.  H.,  2  W.  4,  r.  50:  ante,  Vol.1. 

(m)  M'lleham  v.  Smith,  8  T.  R.  86. 

(w)  Farrell  v.  Dale,  2  Dowl.  15,  per 
Gurney,  B. 

(o)  Ante,  Vol.  I.  550. 

(ju)  See  Payett  v.  Hill,  2  Dowl.  GGd. 

(q)  Warren  v.  Smith,  2  Dowl.  216:  aol 
see  Payett  v.  Hill,  Id.  688. 

{r)  Ridgivay  v.  Baynton,  2  Dowl.  183L 

(5)  Stout  V.  Smith  1  Dowl.  506. 
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he  gave  it  to  the  defendant,  that,  it  seems,  will  be  suffi-  Chap.xxxiv. 
cient  {t).  Service  at  the  chambers  of  an  attorney  on  his  '^^"^  '*' 
laundress  will,  it  seems,  suffice,  if  she  act  as  the  servant 
of  the  attorney,  and  the  affidavit  of  service  state  that  fact, 
or  the  deponent's  belief  to  it(w);  otherwise,  not.  But 
where  it  was  served  at  the  defendant's  chambers  on  a  female 
servant  (^),  or  on  the  servant  of  the  laundress,  the  service 
was  deemed  insufficient  (y).  And  service  of  a  rule  by  put- 
ting it  under  the  door  of  the  defendant's  (an  attorney's) 
chambers  is,  it  seems,  not  sufficient,  although  the  laundress 
afterwards  stated  that  the  defendant  would  probably  have  the 
rule  in  the  course  of  the  day  {z).  So,  service  of  a  rule  by  leav- 
ing it  at  chambers  in  college  where  there  is  no  person  there  to 
receive  it,  is  not  sufficient  {a).  Nor  is  service  at  a  house 
or  place  of  business  which  the  defendant  has  left  (6).  Nor 
is  service  on  a  workman  on  "the  defendant's  premises "(c). 
Nor  is  service  on  his  landlady  at  his  lodgings  (<^),  unless  it 
be  afterwards  ascertained  that  the  party  has  received  it. 

Where  a  copy  of  a  rule  nisi  was  sent  in  a  letter  by  post  By  Post, 
to  the  defendant  with  the  rule  itself,  and  the  latter  was  re- 
turned indorsed,  "  received  a  copy  of  the  within  rule, "  and 
signed  by  the  defendant,  the  service  was  held   to  be   suffi- 
cient (e). 

In  the  case  of  a  prisoner,  service  with  the  turnkey  of  the  On  Prisoner, 
prison  in  which  he  is  detained  will  suffice  (/). 

Where  several  suffer  judgment  by  default,  in  an  action  on  On  one  of  se- 
a  promissory  note  they  acknowledge  a  joint  cause  of  action,  ^^'^  ' 
and  that  quoad  hoc  they  are  partners ;  service,  therefore,  on 
one  is  service  for  all  {g). 

In  all  cases,  even  where  personal  service  is  required,  any  irregularities 
irregularity  in  it  is  deemed  to  be  waived  by  the  party's  moving  h"  ^^wa'^fe'd. 
to  enlarge  the  rule(/i),  or  appearing  to  shew  cause   against 
ii{i).     But  by  appearing  he  does  not  waive  any  irregularity 
in  the  copy  of  the  rule  served,  as  that  it  is  not  intitled  in  the 
cause,  or  the  like  (/{-•). 

Sometimes,  in  the  absence  of  the  opposite  party,  or  where  Substitution 
his  residence  is  unknown,  the  court  will  make  it  part  of  the  wherrAe^'i 
rule  that  it  be  served  in  a  particular  manner.     Where  regular  deuce  un- 
service  of  a  rule  is  endeavoured  to  be  dispensed  with  on  the  ^"°^°'    '^• 
»round  of  absence  or  otherwise,  the  affidavit  must  shew  what 
efforts  have  been  made  to  serve  the  party  before  secondary 
service  will  be  allowed  (Z).     Service  of  a  rule  by  sticking  it 
up  in  the  office  will  not  be  allowed  upon  an  affidavit  that  the 
attorney's  residence  is  unknown,  unless  it  is  also  sworn  that 
the  party's  residence  is  unknown (m).     Where,  on  account  of 

(t)  Engleheart  v.  Morgan,  1  Dowl.  422.  see  Grant  v.  Stoneham,  7  Dowl.  126. 

(«)  Kent V.  Jones,  3Dov/l.2iO:  Williams  (/)  Moore  v.  NewMd,  II  Leg.  Obs.307. 

V.  Passmoi-e,  Id.  211,  n.  {g)   Figgins  v.  Wa7-d,  2  Dowl.  364;  2  C. 

(t)  Alnnson  v.  Walker,  3  Dowl.  258.  &  M.  424,  S.  C;  see  Carter  v.  Southall,  3 

(.y)  Smith  v.  Spurr,   2  Dowl.  231:  sed  M.  &  W.  128. 

vide  Dodd  v.   Drummond,  1  Dowl.  381  :  {h)  Cartwright  v.  Blackwwth,  1  Dowl. 

'Stout  V.  Smith,  Id.  506.  489. 

(z)  Strutton  v.  Hawkes,  3  Dowl.  25.  (i)  Tidd,  445:    Levy  v.   Buncombe,  3 

(a)  Chaffers  v.  Glover,  5  Dowl.  81.  Dowl.  447. 

(6)  Black  V.  Cloup,  4  Dowl.  270:  Castle  (k)  Wood  v.  Critchfield,  1  C.  &  M.  72; 

V.  Sowerhy,  4  Dowl,  669.  1  Dowl.  587,  S.  C. .-    and   see  Clothier  v. 

(c)  Hitchcock  v.  Smith,  5  Dowl.  248.  Ess,  3  Moo.  ct  Sc.  216;  2  Dowl.  731,  S.  C. 

(d)  Gardner  v.  Green,  3  Dowl.  343.  (I)  Mudie  v.  Newman,  2  Dowl.  639. 
(€)  Smith  V.  Campbell,  6  Dowl.  728:  and  (m)  Wright  v.  Gardner,  3  Dowl.  657. 
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Part  i. 


AfTulavit  of 
Service. 


the  (lofondant's  residoiico  l)ei)i<^  unknovvji,  tlie  court  gives  leave 
to  serve  liiiii  in  u  ])articiilar  manner,  tliey  will  not,  in  general, 
make  a  prospective  lule,  that  service  of  future  rules,  &c.,  niay 
be  effected  in  the  same  \vay(«). 

In  general,  the  affidavit  of  a  service  of  a  rule  must  allude  to 
the  "  rule  annexed^''  and  not  "  the  rule  in  this  cause"  (o).  An 
affidavit  stating  the  service  of  "  a  true,"  omitting  the  word 
"  coj)y,"  has  been  held  sufficient(/»).  So  has  an  affidavit  of  the 
service  of  the  original  rule,  and  not  a  copy  (17). 

How  far  a  How  far  a  Rule  operates  as  a  Stay  of  Proceedings.']  As  to 

Rule  operates  this,  see  ante,  1045,  1187.     If  a  rule  nisi  be  moved*  for  on  the 

o  c  Q  S  t  T  v  or  '  7  7" 

Proreedings.  lust  day  of  term,  it  will  not  operate  as  a  stay  of  proceedings, 
nor  will  the  court  allow  the  rule  to  be  worded  so  as  to  give  it 
such  an  o})eration,  unless,  perhaps,  under  very  special  circum- 
stances(r).  If  the  rule  operate  as  a  stay  of  proceedings,  and 
if  any  proceedings,  directly  or  collaterally,  be  had  in  the 
cause  in  the  meantime,  the  court,  upon  application,  will  set 
them  aside  (5). 


Abandoning 
Rule  Nisi. 


Abandoning  Rule  Nisi.]  A  party  who  has  obtained  a  rule 
nisi  cannot  be  compelled  to  proceed  with  it(^);  and  it  would 
seem,  that  he  may  abandon  it,  even  after  service,  on  giving 
notice  of  abandonment  to  the  opposite  side,  and  paying,  or 
offering  to  pay,  any  costs  which  may  have  been  incurred  in 
consequence  of  the  rule. 

Shewing  Shewing  Cause  against  or  Enlarging  a  Rule  Nisi.]  Upon  the 

*^ii^i  N^'"^*  ^^y  appointed  by  the  rule,  the  opposite  party  must  shew  cause 
against  it,  unless  by  consent  it  stand  over  until  another  day  in 
the  same  term.  In  some  cases  cause  is  permitted  to  be  shewn 
in  the  first  instance,  but  this  is  a  matter  entirely  in  the  dis- 
cretion of  the  court,  even  where  notice  has  been  given  to  the 
party  moving  («).  No  person  not  included  in  the  rule  nisi 
has  a  right  to  shew  cause  against  it,  even  though  he  may  have 
been  served  with  a  copy  of  the  rule,  and  the  court  will  not 
allow  him  his  costs  of  appearing  (-y).  After  the  day  men- 
tioned in  the  rule,  no  cause  can  be  shewn  against  a  rule  nisi 
for  costs  of  the  day,  or  any  other  rule  which  becomes  absolute 
without  further  motion  (x). 

Either  party,  if  not  prepared  to  support  or  shew  cause 
against  the  rule,  should  move  that  it  be  enlarged  to  a  future 
day  in  the  same  or  the  next  term ;  or  to  support  or  shew  cause 
against  it  before  a  judge  at  chambers  in  the  vacation.  In  a  re- 
cent case,  it  was  considered,  that  where  a  defendant  resides  such 
a  distance  from  town  that  he  cannot  be  served  before  the  day  for 
shewing  cause,  and  the  term  expires  on  the  day  after  that  day, 
the  rule  maybe  revived  in  the  next  term(y).  If  a  rule  be 
drawm  up  to  shew  cause  in  one  term,  it  cannot  be  made  abso- 
lute in  the  next  term  without  enlarging  it,  though  it  may  be, 


Enlarging 
Rule. 


(n)  Mat-tin  v.  Cdvill,  2Dowl.  694:  Lay- 
ton  V.  Mason,  6  Dowl.  275. 

(o)  Fidlettv.  Bolton,  4  Dowl,  282. 

ip)  R.  V.  Sheriff  of  Stafford,  5  Dowl. 
238. 

(q)  Leaf  v.  Jones,  3  Dowl.  315. 

(r)  Ante,  1187. 

(5(  Ante,  1045. 


(t)  Doe  Harcourt  v.  Roe,  4  Taunt.  883.J 
See  form  of  notice,  Chit.  Forms,  605. 

(m)  Doe  V.  Smith,  3  Nev.  &  P.  .335:  see] 
Quin  V.   King,  4   Dowl.    736:  Anon. 
Taunt.  690. 

(v)  Johnson  v.  Marriott,  2  Dowl.  343. 

U)  Scott  V,  Marshall,  2  C.  &  J.  60. 

{y)  Rowbottom  v.  Ralphs,  6  Dowl.  291. 
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revived  (0).  But  it  is  not  by  any  means  of  course  that  the  Chap.xxxiv. 
court  should  thus  enlarge  a  rule ;  sufficient  grounds  must  be  ^^^'^'  ^' 
stated  to  induce  them  to  do  so  (a).  If  the  application  be  made 
by  the  party  who  obtained  the  rule,  the  court  usually  grant  it 
w^here  it  is  in  his  own  delay ;  but  not  where  it  would  have  the 
effect  of  detaining  the  opposite  party  in  custody ;  nor  in  other 
cases,  without  consent  or  some  evident  necessity :  if  moved  for 
by  the  opposite  party,  the  court  will  frequently  enlarge  it 
upon  terms;  or,  if  the  rule  were  not  served  in  time  to  give  the 
party  an  opportunity  of  shewing  cause  against  it,  he  may  de- 
mand that  the  rule  be  enlarged  as  a  matter  of  right  (6).  For- 
merly, if  a  party  wished  to  have  a  rule  enlarged,  it  was  usual 
to  give  notice  to  the  counsel  for  the  adverse  party  of  the  in- 
tended motion  to  the  court  to  have  it  enlarged;  and  the 
Court  of  Common  Pleas  would  not,  if  the  rule  nisi  had  been 
served,  have  enlarged  the  rule  unless  such  notice  had  been 
given (c).  And  now,  by  a  general  rule  of  all  the  courts  of 
H.  T.,  2  W.  4,  s.  1,  r.  97,  "  a  rule  may  be  enlarged,  if  the 
court  think  fit,  without  notice."  It  is  not  the  practice  to  serve 
enlarged  rules,  because  both  parties  are  before  the  court  (J). 
If  it  be  enlarged  to  a  subsequent  term,  it  is  set  down  in  the 
peremptory  paper,  and  called  on  in  its  order  {see  Vol.  I.  96); 
but  if  it  be  enlarged  or  stand  over  to  another  day  in  the  same 
term,  either  party  may  bring  it  on,  upon  the  day  so  appointed, 
by  moving  to  discharge  the  rule,  or  make  it  absolute. 

In  order  to  shew  cause  against  a  rule  nisi,  get  an  office  copy  Cause,  how 
)/  the  rule,  and  of  the  affidavit  {/)  upon  which  it  was  granted;  shewn. 
\i(,nd  give  them,  together  with  an  affidavit  when  necessary,  and  a 
\rief,  to  counsel. 

The  affidavits  should  be  sworn,  and  handed  to  the  coun-  Affidavits  for, 

el  who  is  to  shew  cause,  before  the  day  named  in  the  rule  made  and^°^ 

or  shewing  cause ;    and,  after   shewing  cause,  counsel   can-  filed,  &c. 

lot  come    on   another   day  in   such   term   with   better  affi- 

avits(^).     But,  in  general,  an  affidavit  sworn  after  the  ap- 

ointed  day,  but  before  the  actual  time    of  shewing   cause, 

lay  be  read  for  the  party  shewing  cause  (/*).     When,  how- 

ver,  a  particular  day  or  time  for  filing  affidavits  is  prescribed 

y  the   rule  nisi,  or,  as  is  more  frequent,  in  the  case  of  en- 

iiged  rules,  no  affidavit  filed  afterwards  is  admissible,  unless 

nder  special  circumstances  of  inevitable  accident  (^)  ;  and  then 

special  motion  should  be  made  before  the  day  of  shewing 

mse  for  leave  to  file  the  affidavits  nunc  pro  tunc(k).     In  the 

ixchequer,  upon  an  enlarged  rule,  the  affidavits  must  be  filed 

.^fore  shewing  cause,  although  it  be  not  so  expressed  in  the 

lie  of  enlargement  (^) ;  but  in  that  court,  if  a  rule  is  enlarged 

om  Trinity  to  Michaelmas  term,  if  the  affidavits  are  filed  a 

|2)  Smith  V.  Collier,  3  Dowl.  100.  142 :  Tripp  v.  Bellamy,  5  Price,  384 :  Oakes 

]a)  MS,  E.  1814.  v.  Albin,  M'Clel.  582;  Chit.  Sum.  Prac. 

16)  Tidd,  447,  448:   see  ^noM.,  1  Smith,  104. 

1.  (h)  I  Chit.  Rep.  27  a :  Tilly  v.  Henly, 

c)  R.  M.,2Geo.  2,  C.P.:  andsee^non..  Id.   136:  Braine  v.  Hunt,  2  Dowl.  391: 

|s.  Pr.  C.  P.  67-  Graham  v.  Beaumont,  5  Dowl.  49. 

i)  Anon.,  1  Smith,  199.  (i)  R.  M.,  36  G.  3:  Hoar  v.  Hill,  1  Chit. 

f)  This  does  not  seem  absolutely  re-  Rep.  27:  Harding  v.  Austen,    8  Moore, 

fsite.     (Pitt  V.  Coombs,  1  H.  &  W.  13,  523:  Turner  v.  Unwin,  1  H.  &  W.  186;  4 

]B.;  4  Nev.  &  M.  535,  S.  C;  but  see  Dowl.  16,  S.  C. 

\wn  V.  Probert,  1  Dowl.  659).  (k)  Hoar  v.  Hill,  1  Chit.  Rep.  27. 

r)  Kibblewhite  v.  Jeffreys,  1  Chit.  Rep.  (/)  Barker  v.  Richardson,  1  Y.  &  J.  362. 
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Book  tv. 

I'AHT  I. 


The  Argu- 
ment, &c. 


Eeference  to 
Master. 


Motion  to 
make  Rule 
absolute 
where  no 
Cause  shewn. 


week  before  Miehnelmus  term,  tliat  is  sufficient (m).  And  in 
tlie  Queen's  Bench,  affidavits  to  shew  cause  against  an  en- 
]arf»:ed  rule  must  l)e  filed  a  week  ])efore  tlie  term  to  wliich  it  is 
enhirged(w).  And  the  same,  it  seems,  in  tlie  Common  ]*leas  (o). 
Where  a  rule  is  enlarged,  and  affidavits  to  he  used  on  shewing 
cause,  are,  hy  the  rule,  to  he  filed  on  a  certain  day,  if  affidavits 
are  filed  accordingly,  the  opposite  l)arty  has  a  right  to  take 
office  copies,  and  make  use  of  them,  though  the  party  who 
filed  them  may  not  he  desirous  of  doing  so(/>).  Affidavits 
sworn  in  opposition  to  one  rule  on  which  the  allegations  in 
them  may  be  immaterial,  cannot  y)e  used  without  re-swearing 
in  opposition  to  another  rule  on  which  they  may  become 
material,  although  the  same  question  may  be  intended  to  be 
raised  by  the  first  rule  which  was  actually  raised  on  the  se- 
cond (^).  But  if  they  could  be  material  at  the  time,  it  would 
seem  they  may  be  used(r).  If  there  is  a  defect  in  the  inti- 
tling  the  affidavits  produced  in  shewing  cause  against  a  rule, 
the  court  will  sometimes  allow  the  rule  to  be  enlarged,  in 
order  that  the  title  may  be  amended  (.?).  If  a  rule  is  moved 
without  affidavits,  none  can  be  used  in  answer  to  it(^).  No 
affidavits  can  be  used  in  reply  to  those  used  by  the  party 
shewing  cause  (««).  It  is  usual  for  the  counsel  who  is  in- 
structed to  shew  cause  to  hand  over  the  affidavits  on  his  side 
to  the  opposite  counsel,  in  a  reasonable  time  before  the  day 
appointed  for  shewing  cause. 

Upon  the  day  for  shewing  cause,  or  usually  the  day  after, 
(except  when  a  rule  is  drawn  up  in  one  term  to  shew  cause  in 
another,  and  the  same  is  put  into  the  peremptory  paper,  when 
cause  must  be  shewn  on  the  very  day  for  which  the  rule  is 
drawn  up (v)),  your  counsel  will  shew  cause  accordingly; 
and  the  counsel  for  the  party  who  obtained  the  rule  will  then 
be  heard  in  reply :  also,  if  cause  be  shewn  in  the  first  instance, 
the  counsel  who  moved  for  the  rule  nisi  is  in  like  manner  en- 
titled to  the  reply  (.?:).  Although  the  court  will  seldom  heal 
more  than  one  counsel  upon  moving  for  a  rule  nisi,  yet,  upoi(  jfj. 
shewing  cause,  the  number  is  not  limited:  and  if  there  be  t^lj' 
or  more  counsel  on  either  side,  they  are  heard  in  the  order  a 
their  precedence.  After  the  argument  is  concluded,  the  coufl 
deliver  their  opinion,  and  make  the  rule  absolute  or  dischaigl 
it  accordingly. 

Or  in  a  case  involving  complicated  accounts,  or  confused  09 
contradictory  statements  of  fact,  the   court  will  frequendj; 
refer  the  case  to  one  of  the  masters.     On  such  a  reference,  tht 
master  may  receive  fresh  affidavits,  but  cannot,  except  by  spe 
cial  direction  in  the  rule,  receive  viva  voce  evidence (y). 

If  no  cause  be  shewn  on  the  day  appointed,  counsel  maj 
move  on  the  following  day  to  make  the  rule  absolute,  on  m 
affidavit  of  service  of  the  rule  nisi{z)  ;  and  if  cause  be  W 


(m)  Johnson  v.  Marryatt,  2  Dowl.  343. 

(n)  GUson  v.  Carr,  4  Dowl.  618. 

(o)  See  Harding  v.  Austen,  8  Moore, 
523. 

(p)  Pj-ice  V.  Hai/man,  4  M.  &  "VV.  8. 

(q)  Quelle  V.  Bouc-her,  1  Scott,  283;  3 
Dowl.  107,  S.C. 

(r)  See  Baskett  v,  Barnard,  4  M.  &  Sel. 
.•)31 :  Lang  v.  Comber,  4  East,  348:  Read  v, 
Massey,  4  Dowl.  681. 


(s)  Anderson  v.  EU,  3  Dowl.  73:  Mfl 
1137.  -i 

it)  Atkins  V.  Meredith,  4  Dowl.  618:  i^ 
V.  Baytun,  1  H.  &  W.  270. 

(u)  Shaw  V.  Mansfield,  7  Price,  709. 

(y)   Warner  v.  Wood,  3  DowL  ^2. 

(X)  Anon.,  4  Taunt.  600. 

(.y)  Noy  V.  Reynold*,  4  Nev.  &  M.  XSk 

(2)  See  forms  of  affidavit.  Chit.  Font' 
337,  587. 
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then  shewn,  the  court  will  grant  a  rule  for  making  the  former  chap.xxxiv. 
rule  absolute  («).  Draw  up  this  latter  rule  with  one  of  the  ^^''^'^-  ^- 
masters,  and  serve  a  copy  of  it  upon  the  opposite  attorney,  or 
agent,  before  nine  at  night (h).  But  when  the  counsel  who  is 
instructed  to  shew  cause  informs  the  opposite  counsel  that  he 
is  instructed  so  to  do,  it  is  the  usual  practice  for  the  opposite 
counsel  not  to  move  for  the  rule  absolute  till  a  subsequent 
day.  And  if,  after  a  rule  has  been  made  absolute,  it  appear 
that  counsel  Avas  instructed  in  time,  it  is  usual  and  proper 
courtesy,  in  most  cases,  to  open  the  rule,  and  obtain  back  the 
brief,  without  compelling  such  counsel  to  move  the  court  that 
he  may  be  heard  ;  but  if  this  be  refused,  the  court  will  order 
the  rule  to  be  opened  (c). 

The  rule  nisi  cannot  be  supported  or  made  absolute  upon  a  Rule  not 
ground  different  from  that  stated  therein  :  therefore,  if  a  rule  J^^^^  "^^nd  "^^ 
nisi  be  drawn  up  for  setting  aside  proceedings  for  irregularity,  different  from 
it  cannot  be  made  absolute  on  the  ground  of  such  proceeding  that  stated 
being  against   good  faith  {d).     The  court,  however,  are  not 
bound  by  the  exact  terms  of  the  rule  nisi,  but  may  mould  it  so 
as  to  meet  the  justice  of  the  case  {ante,  1136), 

Title  and  Date  of  Rule.']  By  rule  of  all  the  courts  of  H,  T.,  Title  and  ^^ 
1  Vict,  r,  4,  it  is  ordered,    "  that   henceforth  every  rule  of    *  ^  ^^ 
court,  delivered  out  in  vacation,  shall  be  dated  the  day  of  the 
month  and  week  on  which  the  same  is  delivered  out,  but  shall  be  . 
intitled  as  of  the  term  immediately  preceding  such  vacation." 

I     CostsJ]  The  costs  of  the  application  are  wholly  in  the  dis-  Costs. 

eretion  of  the  court.     When  the  rule  nisi  is  drawn  up  upon 

payment  of  costs,  whether  cause  be  shewn  against  it  or  not, 

and  whether  made  absolute  or  discharged,  the  court  almost 

ilways   make    the    party   who   obtained    the    rule   pay    the 

30sts.     If  the  rule  nisi  be  drawn  up  with  costs,  if  no  cause  be 

shewn  against  it,  it  is  made  absolute,  with  costs,  as  of  course  ; 

f  cause  be  shewn  against  it,  and  the  rule  be  made  absolute, 

fhe  court  will  make  it  absolute  with  costs,  or  without,  in 

heir  discretion,  according  to  the  circumstances  of  the  case  ; 

)ut,  if  it  be  discharged,  the  court  almost  uniformly  discharge 

t   with    costs   to  be    paid   by   the   party   who   obtained   it. 

-Vhere  the  rule  nisi  is  for  setting  aside  proceedings  for  irregu- 

'irity,  if  no  cause  be  shewn  against  it,  it  is  made  absolute,  as 

f  course,  with  costs  ;  if  cause  be  shewn  against  it,  and  the  rule 

e  made  absolute,  it  is  made  absolute  almost  uniformly  with 

osts;  if  discharged,  it  is  also  almost  always  discharged  with 

jsts,  to  be  paid  the  party  who  obtained  it ;  and  by  the  R.  M.,  37 

'.  3,  shall  be  deemed  to  have  been  so  discharged,  even  although 

le  rule  discharging  it  contains  no  special  directions  upon  the 

ibject.     But  if  the  rule  be  silent  as  to  costs,  then,  if  no  cause 

I  shewn,  neither  party  is  ordered  to  pay  costs  ;  but  if  cause 

}  shewn,  the  rule  is  made  absolute  or  discharged,  with  or 

ithout  costs,  in  the  discretion  of  the  court,  according  as  they 

e  of  opinion  that  the  motion  ought  or  ought  not  to  have 

a)  See  the  form,  Chit  Forms,  649.  (d)  Smith  v.  Clarke,  2  Dowl.  218:  and 

h)  Ante,\\m.  see  aw^e,  1187. 

c)  Chit.  Sum.  Pract.  108. 
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heen  made,  and  ou[>;lit  or  not  to  Iiave  been  r('HlHted(/?).  In 
_  gi'iioral,  where  a  i)arty  hIu'wh  cauHe  Hueccssfully  in  the  first 
instance,  lie  is  not  entitled  to  cost8(/).  If  the  party  who 
ohtained  the  rule  sncceed  only  in  ])art,  tiie  court  will  not  ^nve 
costs (r/)  ;  and  it  seems  that  the  oj)posite  i)arty  would  he  en- 
titled to  costs  if  he  gave  notice  that  he  was  ready  to  yield  the 
])oints  on  which  the  rule  was  afterwards  made  absolute (/f). 
Where  aparty  aj)})lies  to  the  court  where  he  ought  to  have  ap- 
plied to  a  judge  at  chamhers,  he  will  not  in  general  be  allowed 
costs(z).  Where  a  rule  is  discharged  on  a  mere  technical  objec- 
tion, it  is  g-enerally  so  without  costs  (/{;),  but  sometimes  with 
costs  (/).  Where  a  rule  to  refer  a  matter  to  the  master  has  been 
moved  without  costs,  and  thesubject-matter  for  inquiry  is  mat- 
ter of  fact  only,  the  court  will  not  entertain  an  application  for 
costs  of  the  inquiry  after  the  report  of  the  master  is  made(m). 
Where  libellous  and  impertinent  matter  is  introduced  into  an 
affidavit  in  support  of  the  rule,  the  court  will  sometimes 
deprive  the  party  of  the  costs  of  the  rule  to  which  otherwise 
he  would  have  been  entitled  (;^). 

Opening  and  Opening  and  rescinding  the  Ruhy  or  moving  again.']  There  is 
the'^Ruie^or  ^^  ^^^  ^'^^^^  ^^  court,  H.,  3  J.  1,  by  which  it  is  ordered,  that  if 
moving  again.  ^  cause  he  moved  in  court  in  the  presence  of  counsel  of  both 
parties,  and  the  court  shall  thereupon  make  an  order,  no 
.  person  shall  afterwards  cause  the  same  to  be  moved  contrary 
to  such  rule  or  order,  under  pain  of  an  attachment ;  and  the 
counsel  knowingly  making  such  motion  shall  not  be  heard 
here  in  any  cause  during  the  same  term.  If,  however,  the 
rule  have  been  made  absolute  too  soon,  or  either  party  have 
been  taken  by  surprise,  the  court  will  open  the  rule,  upon 
application.  But  they  will  not  open  a  rule  merely  because 
the  affidavit  upon  which  cause  was  shew^n  against  it  was  . 
false (o);  or  because  counsel  omitted  to  present  to  their 
notice  a  statute,  or  other  authority,  which  might  have  af-  » 
fected  their  decision (/^).  A  rule  made  in  the  Bail  Court  is  f 
not  more  liable  to  be  re-opened  than  a  rule  made  in  full 
court ;  therefore  such  a  rule  will  not  be  permitted  to  be  re- 
opened and  argued  in  full  court  after  the  term  in  which  it  ^ 
was  made,  although  the  judge  w^ho  heard  the  case  sanctioned 
the  application  to  the  full  court  (  q). 

This  rule  against  opening  or  rescinding  rules  made  after 
hearing  both  parties  does  not  apply  to  rules  which  are  macll 
absolute  in  the  first  instance.     The  party  against  whom  su(4f 


% 


rules  are  made  absolute  may  move  to  discharge  them,  o|l 
shew^ing  sufficient  reasons  why  they  should  not  have  be^ 
granted,  as  in  the  case  of  the  common  rule  for  changing  tht 
venue  {ante,  962). 


(e)  See  Anon.,  1  Chit.  Rep.  390,  n.: 
Tilly  V.  Henly,  Id.  136:  and  see  Husset  v. 
Parkin,  1  Bing.  65:  Rex  v.  Sheriff  of  Mid- 
dlesex, in  Duncombe  v.  Crisp,  2  Dowl.  5. 

(/)  Fitch  V.  Gi-een,  2  Dowl.  493:  Reed 
V.  S/eer,  5  Dowl.  330:  and  see  Begbie  v. 
Oi-eenville,  3  Dowl.  502. 

{g)  Aliven  v.  Furnival,  2  Dowl.  49. 

(h)  Id.:  and  see  M'ATidreiv  v.  Adam,  3 
Dowl.  120. 

(i)  Vaughan  v.  Trewent,  2  Dowl.  299. 


{k)  Prudt/  V.  Lovell,  4  Dowl.  671- 

(I)  Houlditch  V.  Sivinfen,  5  Dowl.  36. 

(m)  Holmes  v.  Edwards,  6  Dowl.  51. 

(n)  Thompson  v.  Dicas,  2  Dowl.  93. 

(o)  Davies  v.  Cottle,  3  T.  R.  40.5:  Row* 
V.  Hartley,  1  H.  &  W.  581 :  7  A.  &  E.  52ft 
n. :  Dillamore  v.  Capon,  1  Bing.  398. 

(p)  Dillamore  v.  Capon,  8  Moore,  462;  I 
Bing.  398,  S.  C. 

iq)  Todd  V.  Jeffry,  2  Nev,  &  P.  443;  7 
A.  &  E.  519,  S.  C. 


k 
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Rules  without  Motion  by  Counsel,  1195 

Filing  Affidavits. ']  Whether  the  court  grant  the  rule  nisi  Chap.xxxiv. 
or  not,  or  make  it  absolute  or  discharge  it,  the  affidavits  on      ^^^'^'  ^' 
both  sides  must  be  filed  with  the  masters,  as  has  been  already  Filing  Affida- 
tnentioned(r).  ^"*' 

The  instances  of  the  rules  granted  in  the  course  of  a  suit, 
apon  motion  by  counsel,  have  been  already  fully  noticed  in 
the  course  of  this  work. 


Sect.  2. 

Rules  granted  without  Motion  by  Counsel. 

Rules  obtained  upon  a  Judges  Fiat.~\  The  following  rules  Rules  obtain- 
ire  obtained  in  this  manner  : —  j^d^""  %•  * 

That  an  infant  be  admitted  to  sue  by  prochein  amy,  or 
!^ardian(5)  ;  that  an  infant  be  admitted  to  defend  by  guar- 
iian(^)  ;  that  plaintiff  may  sue  \n  forma  pauperis {u)  ;  to  dis- 
charge a  prisoner,  upon  bail  being  justified  in  vacation (ij);  for 
\  distringas  in  now-haHahYQ  actions,  in  vacation  (a;)  ;  to  change 
ihe  venue,  in  vacation  (y)  ;  to  plead  several  matters,  not  enu- 
jnerated  in  the  rule,  T.  T.,  1  TV.  4(^)  ;  to  compute,  in  vaca- 
ion(a)  ;  for  leave  to  sign  judgment  on  a  scire  facias,  where 
efendant  was  not  summoned  (5)  ;  that  a  writ  of  inquiry  be 
xecuted  before  a  judge  at  Nisi  Prius(c);  for  making  a 
nbmission  to  arbitration  a  rule  of  court  (6?). 

When  you  have  obtained  the  judge^ s  fiat,  takent  to  the  office  of 

le  masters,  and  they  will  thereupon  draw  up  the  rule.     In  the 

th,  Sth,  and  10th  instances  above  mentioned,  you  must  also  take 

motion-paper,  signed  by  counsel,  to  the  masters,  together  with 

'efiat. 

Rides  obtained  from  the  Masters,  upon  a  Praecipe.']  The  fol-  Rules  ob- 
wing  are,  it  seems,  the  only  rules  obtained  in  this  manner : —  !^'"m  %°^ 
Rule  to  plead  generally  (e)  ;  to  plead  in  scire  facias(f)  ;  to  upon  a  Pree- 
ow  in  replevin  (^)  ;  for  a  view(7i)  ;  to  appear  to  a  mre  "P^- 
cias(i)  ;  for  judgment  on  demurrer ()(;)  ;  for  judgment  on 
'J  tiel  record  (^)  ;    for  judgment   on  scire  facias (m)  ;    for 
;,dgment  in  error  (?^). 

In  these  cases  you  malce  out  a  praecipe  or  memorandum  of  the 
dc  you  want ;  take  it  to  the  masters,  and  they  will  draw  up 
P  rule. 

Rules  obtained  from  the  Masters,  without  a  Praecipe.']  The  Rules  ob- 

f  lowing  are  the  rules  obtained  directly  from  the  masters  : —  the"Masters, 

Rule  to  declare  in  replevin(o);  to  appear  in  replevin  (/>) ;  without  a 

1  Ante,  1185,  1191 :  and  see  post,  1217.       (e)   Vol.  1. 157. 

i  Ante,  890.  (/)  Ante,  835. 

Ante,  892.  (g)  Ante,  801. 

)  Ante,  918.  (h)  Vol.  I.  257. 

)  Vol.  I.  612.  (i)  Ante,  834. 

)  Vol.  I.  128.  [k)  Ante,  665. 

I  Ante,  936.  {l)  Ante,  670. 

I  Ante,  Vol.  I.  178.  (m)  Ante,  8;M. 

1  Ante,  721.  (n)  Vol.  I.  388,  391. 

Ante,  833.  (o)  Ante,  798. 

Ante,  713.  (p)  Ante,  797. 

Post,  1251,  1256. 


1 1 9G  Motions  and  Rules. 

Book  IV,    to  roply(r)  ;  to  rejoin,  surrejoin,  &c.(*)  ;  that  the  defendant 
P-*"'''  '•      })ro(hiee  the  record  on  tiultiri  record (<)  ;  to  return  the  certio- 
rari  in   error  to   tlie    (.'ourt   of  (Queen's   Jiendi   or  Connnon 
l*leas(?<)  ;  for  hetter  I)ail  in  error  (a)  ;  to  return  the  certiorari 
in  error  to  the  Exchequer  Chani})er(y). 

Side-bar  Side-har  Rules.']  Tliese  rules  were  formerly  moved  for  by 

Rules.  i^i^p  attornies  at  the  Hide-l)ar  in  court ;  ])ut  they  may  now  he 

liad  of  the  masters,  upon  a  praecipe  or  memorandum,  in  the 
manner  above  mentioned.  "  Side-bar  rules  may  be  obtained 
on  the  last,  as  well  .as  on  other  days  in  term"(cr).  If  ob- 
tained irregularly,  the  court,  upon  a})plication,  will  grant  a 
rule  to  shew  cause  why  they  should  not  be  discharged 
which  rule  may  afterwards  be  made  absolute  in  the  ordinary 
way,  if  no  sufficient  cause  be  shewn. 

The  following  is  a  list  of  most  of  the  side-bar  rules  : — 
Rule  that  the  sheriff  return  the  writ(«)  ;  that  the  sheriflF 
bring  in  the   body(/>)  ;    for  time  to   declare,  or  for  further 
time(c)  ;  for  special  imparlance (6?)  ;  for  leave  to  pay  money 
into  court  under  3  (^  4  TV.  4,  c.  42,  s.  21  (e)  ;  for  leave  to  dis 
continue  before  verdict,  &c.(/)  ;  to  be  present  at  the  taxing 
of  costs,  unless  where  notice  of  taxation  is  required  to  be 
given  (^)  ;  for  a  scire  facias  to  revive  a  judgment  more  than 
seven  years  old,  and  not  ten  (h)  ;  for  the  marshal  or  warden 
to  acknowledge  the  defendant  in  his  custody  (i);    and  tb 
consent  rule  in  ejectment (X). 

Rule  to  plead  R'^^'l^  to  plead  several  Pleas  obtained  from  the  Masters,  upi 
several  Pleas  the  Engrossment  of  the  Pleas,  or  a  Draft  or  Copy  thereof.]  Thi 
the  Masters"™  following  is  a  list  of  the  pleas  which  may  be  pleaded  together] 
upon  the  En-  or  any  two  or  more  of  them,  under  this  rule  : — non  assumpsi 
Se^Pkas*^"^  or  nunquam  indebitatus  (J),  or  non  detinet,  with  or  without  Aj^ 
a  Draft  or  jilca  of  tender  as  to  part,  a  plea  of  Statute  of  Limitations,  setBi 
Copy  thereof,  gff^  bankruptcy  of  defendant,  discharge  under  an  insolven|i|(rj 

act,  plene  administravit,  plene  administravit  prceter,  infanc 

and  coverture  (m). 


Sect.  3. 

Enforcing   Rides  for  Payment  of  Money,  Costs,   S^c,   undel 
1  c^  2   V.  c.  110,  s.  18. 

Effect  of  Previously  to  the  1  <5j-  2  V.,  c.  110,  the  only  mode  of  enj 

Rules  for       forcing  rules  of  court  was  by  attachment,  and  this  is  still  tl 
M^mey"c()s^s  ^^^^  ^^  *^  ^^^  rules  not  included  in  the  provisions  of  that  ac^ 
&c.,  under.   '  The  18th  section  enacts, — 

(>•)  Vol.  I.  195.  (e)   Ante,  972. 

(s)  Vol.  I.  197.  (/)  Ante,  1058.                                       ^^ 

(t)   Ante,  669,  670.  (g)  Ante,  1162.                                     •iMT'!' 

(m)  Vol.  I.  mi,  387.  W  Ante,  831.                                        '*Wk] 

(.r)  Vol.  I.  366.  (j)    Ante,  850. 

(.y)  Vol.  I.  371.  ik)  Ante,  751. 

(2)  R.  H.,  2  W.  4,  r.  96.  (l)  Nil  debet  is  the  plea  mentioned 

(a)  Vol.  I.  549,  550.  the  rule,  but  that  plea  is  abolished,  ai 

(6)  Vol.  I.  553.  the  new    plea    of   nunqitam    indebitat 

(c)  Vol.  1. 138, 139.  comes  within  the  spirit  of  the  rule. 

(d)  Ante,  803.  (m)  R.  T.,  1  W.  4,  Vol.  I.  178,  179. 
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"  That  all  decrees  and  orders  of  courts  of  equity,  and  all  Chap.xxxiv. 
rules  of  courts  of  common   law,  and   all  orders  of  the  Lord      ^^^^'  ^' 
Chancellor  or   of  the  Court  of  Review  in  matters  of  bank-  \J^  ^^'  ^' 
ruptcy,  and  all  orders  of  the  Lord  Chancellor  in  matters  of      '  •    * 
lunacy,  whereby  any  sum  of  money,  or  any  costs,  charges,  or 
expenses,  shall  be  payable  to  any  person,  shall  have  the  effect 
of  judgments  in  the  superior  courts  of  common  law  ;  and  the 
persons  to  whom  any  such  monies  or  costs,  charges  or  ex- 
penses, shall  be  payable,  shall  be  deemed  judgment-creditors 
within  the  meaning  of  this  act ;  and  all  powers  hereby  given 
to  the  judges  of  the  superior  courts  of  common  law  with  re- 
spect to  matters  depending  in   the  same  courts  shall  and  may 
be  exercised  by  courts  of  equity  with  respect  to  matters  therein 
depending,   and   by  the  Lord  Chancellor  and   the    Court  of 
Review  in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor 
in  matters  of  lunacy ;  and  all  remedies  hereby  given  to  judg- 
ment-creditors are  in  like  manner  given  to  persons  to  whom 
any  monies  or  costs,  charges  or  expenses,  are  by  such  orders 
or  rules  respectively  directed  to  be  paid." 

This  section,  it  will  be  perceived,  renders  the  rules  men- 
tioned in  it  of  equal  force  with  judgments,  both  with  regard 
to  their  operation  in  equity,  and  the  remedies  by  which  they 
may  be  enforced  at  law.  Execution  may,  therefore,  be  sued 
out  upon  them,  and  stock,  shares,  &c.,  attached  in  the  same 
manner  as  upon  a  judgment (?^).  And  a  judge's  order  may 
be  enforced  in  the  same  way,  after  first  making  it  a  rule  of 
court,  as  directed  in  the  following  Chapter  (o).  And  in  all  cases 
where  a  judgment  must  be  registered  in  order  to  be  effectual, 
so  must  a  rule  of  court.  It  will  therefore  suffice  here,  to  refer 
to  the  first  volume  of  this  work,  pp.  388,  341,  in  which  the  pro- 
visions of  1  (^-  2  V.  c.  110,  as  to  the  effect  and  registration  of 
judgments,  have  been  already  considered. 

A  rule  for  payment  of  costs  cannot,  it  would  seem,  be  con- 
sidered perfect,  so  as  to  admit  of  being  enforced  by  execution, 
until  the  costs  are  taxed  (/>). 

The  practice  as  to  suing  out  execution  on  such  rules  is  the  same, 

mutatis  mutandis,  as  that  of  suing  out  execution  on  a  judgment, 

\which  is  fully  treated  of  in    Vol.  /.,  title,   "  Execution^     No 

previous  leave  of  the  court  or  dem,and  or  notice  to  the  party  liable 

ito  pay  the  money  or  costs  is  necessary  [q).     And  the  law  as  to 

\the  mode  of  executing  the  writs  sued  out  is  the  same  as  that  stated 

under  the  above  title  with  respect  to  writs  of  execution  on  a 

judgment.      The  forms  of  writs  of  execution  framed  by  the 

judges  in  Hilary  Term,  1889,  in  pursuance  of  the  20th  section 

of  the  1  &;  2  V.  c.  110,  will  be  found  in  the  reports  for  that 

term,  and  in  Chit.  Forms.     See  also,  as  to  the  consequence 

of  not  adhering  to  those  forms,  Vol.  I.  403. 

It  may  be  necessary  to  mention,  that  decrees  and  orders  of 
the  courts  of  equity  should  be  enforced  by  process  sued  out  of 
those  courts,  and  not  out  of  the  courts  of  law,  the  equity 
judges  having  framed  writs  for  the  purpose. 

in)  See  Vol.  I.  341 ,  as  to  the  effect  of  a  (p)  See  Butlet-  v.  Bulkeley,  8  Moore,  104. 

udgment.  \q)  See  Wallis  v.  Sheffield,    Exeh.,  M^ 

(o)  Wallis  V.  Sheffield,  Excb.,  M.  1839;  1839;  3  Jurist,  1002,  per  Parfre,  B. 
i  Jurist,  1002. 
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Power  of  a  Judge  to  grant,  and 

in  IV hat  Instances,  1198. 
Taking  out  Summons,  and  Service 

of,  1199. 
When    Summons    operates   as  a 

Stay  of  Proceedings,  1200. 
Proceedings    on    Summons,    and 

Order  thereon,  1201. 
Costs,  1202. 
Order  not  operative  unless  drawn 

up  and  served,  1203. 
Who  may   draw  up  the    Order, 


1203. 

Effect  of  the  Order,  and  En 
forcing  of,  1204. 

When  and  how  it  may  be  Aban 
doned,  id. 

How  Impeached,  id. 

Orders  granted  without  Sum- 
mons, 1206. 

How  to  proceed  if  Order  re 
fused,  and  Party  dissatia- 
fied  with  Refusal,  id. 
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Power  of  a  Judge  to  grants  and  in  what  Instances.']  WHEN 
in  the  progress  of  a  suit,  it  becomes  necessary  to  obtain  th( 
order  of  the  court  relative  to  any  of  the  proceedings,  we  hav« 
seen,  in  the  last  Chapter,  that  the  parties  may  apply  for  it  ii 
term  time  by  motion  to  the  court.  But  in  vacation,  in  mos 
instances,  or  in  term  time,  in  all  matters  of  minor  importance 
the  same  effect  may  be  had  by  obtaining  the  order  of  a  judgi 
at  chambers.  And  by  the  11  6r.  4  t^  IW.  4,  c.  70,  s.  4  k^ 
every  judge  is  authorized  to  transact  such  business  at  chamber  [(lie 
or  elsewhere  depending  (a)  in  any  of  the  superior  courts  [a  dn 
relates  to  matters  over  which  the  said  courts  have  a  commoi  i,j(\ 
jurisdiction  (J)  and]  as  may,  according  to  the  course  and  prac  |i^ 
tice  of  the  court,  be  transacted  by  a  single  judge.  And  b;  g^ 
1  S)  2  V.  c.  45,  s.  1,  every  judge  of  the  superior  courts  i  ^i 
authorized  "  to  transact  out  of  court  such  business  as  may  1^ 
according  to  the  course  and  practice  of  the  court,  be  so  trans  [  Jg, 
acted  by  a  single  judge,  relating  to  any  suit  or  proceeding,  L  jjng 
either  of  the  said  Courts  of  Queen's  Bench  or  Common  Pleai  i^ 
or  on  the  common  law  or  revenue  side  of  the  said  Court  (mum 
Exchequer,  or  relating  to  the  granting  writs  of  certiorari 
habeas  corpus,  or  the  admitting  prisoners  on  criminal  charge 
to  bail,  or  the  issuing  of  extents  or  other  process  for  the  recc 
very  of  debts  due  to  her  majesty,  or  relating  to  any  othe  ijn/e 
matter  or  thing  usually  transacted  out  of  court,  although  th 
said  courts  have  no  common  jurisdiction  therein,  in  like  mar 


(a')  Even  before  the  1  &  2  V.  c.  45,  an 
affidavit  to  hold  to  bail  sworn  before  a 
commissioner  of  the  court,  was  held  to 
be  business  "depending"  in  court,  so  as 
to  authorize  a  judge  of  another  court  in 


making  an  order  to  hold  to  bail  at  chan 
bers.  (Griffin  v,  Taylor,  6  Dowl.  620). 

(6)  Now  extended  to  cases  in  whic 
there  is  not  a  common  jurisdiction.  (1 
2  V.  c.  45,  s.  1). 
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ner  as  if  the  judge  transacting  such  business  had  been  a  judge  chap.xxxv. 

of  the  court  to  which  the  same  by  law  belongs."     And  by  the . 

2nd  section  of  the  same  act,  a  judge  at  chambers  may  relieve 
sheriffs  and  other  officers  under  the  6th  section  of  the  Inter- 
pleader Act,  (1  c^  2  W,  4,  c.  68),  and  make  such  order  therein 
as  shall  appear  to  be  just,  and  the  costs  are  in  his  discretion(6). 
The  judges  may  also,  besides  granting  summonses,  and  making 
orders  thereon  at  chambers,  by  stat.  1  G.  4,  c.  55,  ss.  5,  6, 
^rant  and  make  them  upon  circuit,  in  cases  depending  in  any 
of  the  courts  at  Westminster,  in  which  the  issues,  if  brought 
to  trial,  would  be  tried  upon  their  circuits  respectively,  in  the 
same  manner  as  if  they  w^ere  judges  of  the  court  in  which  such 
causes  shall  be  so  depending.  In  a  case  where  a  cause,  in 
w^hich  there  was  no  notice  of  set-off,  having  been  referred  by 
order  of  Nisi  Prius,  the  judge,  during  the  assizes,  made  a 
second  order  to  enable  the  defendant  to  give  a  notice  of  set- off; 
the  court  held  that  this  statute  did  not  authorize  this  second 
5rder(c).  Where  a  statute  expressly  directs  the  application 
bo  be  made  to  the  court,  a  judge  at  chambers  has,  it  seems,  no 
power  to  interfere (c^),  and  vice  versdCe)  ;  nor  has  a  judge  at 
chambers  any  power  over  a  rule  of  tne  full  court,  unless  the 
jourt  direct  it,  or  unless  by  consent  of  the  parties  (/).  Unless 
there  is  a  cause  in  court,  an  application  cannot  be  made  at 
chambers  against  an  attorney  (^).  Though  a  judge  at  cham- 
bers may  make  an  order  for  staying  the  proceedings  on  payment 
)f  debt  and  costs,  he  cannot  order  payment  by  instalments, 
lor  give  the  defendant  more  time  than  he  would  have  had  by 
.aw(/i).     As  to  his  power  in  respect  of  costs,  see  post ,  1202. 

The  instances  in  which  these  summonses  may  be  granted, 
md  orders  made  thereon,  have  been  already  fully  noticed  in 
:he  course  of  this  work. 

Talcing  out  Summons,  and  Service  of.']  To  obtain  a  judge's  Taking  out 
>rder,you  must  in  general  first  summon  the  attorney  or  agent  ^"s^rvfce 
)f  the  opposite  party  before  a  judge  (^)  ;  for  which  purpose,  of. 
naJce  a  memorandum  of  the  order  required,  and  take  it  to  the 
udge's  clerk  at  the  chambers  in  Rolls'  Garden,  Chancery -lane,  who 
'Ml  thereupon  make  out  the  summons  {k).    If  the  order  required  be 

0  set  aside  any  proceedings  for  irregularity,  the  ground  of  that 
rregularity  must  be  particularized  in  the  summons,  otherwise  it 
nil  not  be  available  to  the  party.  The  summons  should  bear  date 
he  day  of  the  month  on  which  it  is  issued,  but  an  imperfect 
lesignation  of  the  year,  or  even  its  omission,  is  immaterial  (?). 
Wake  a  copy  of  this  summons,  and,  let  the  person  who  is  to  serve 
f  examine  it  with  the  original,  that  he  may  be  able  to  swear  to 
he  service,  if  it  afterwards  become  necessary  to  do  so;  then  serve 
\e  copy  on  the  attorney  or  agent  of  the  opposite  party.    As 

;  (6)  Ante,  1004  to  1011.  (t)  In  sqme  cases  the  judge  may  proceed 

(c)  Ashworth  v.  Heathcote,  6  Bing,  596;  ex  parte,  as  in  making  an  order  to  hold  ' 

!  Moo.  &  P.  396,  S.  C.  to  bail  (post,  1206);    but  if  he  proceed 

(  (d)  Shaw  V.  Roberts,  2  Dowl.  25  :  Jones  ex  parte,  where  the  opposite  party  ought 

1  Fitzaddams,  2  Dowl.  Ill;  3  Tyr.  904;  to  have  had  an  opportunity  of  shewmg 
C.  &  M.  855,  S.  C.  y  Tidd,  New  Pract.  cause,  the  order  will  be  rescinded  on 
>2.  application  to  the  court.  (See  Clark  v. 
(e)  Seeper  Coleridge,  J.,  7  Dowl.  725.  Stocken,  2  Bing.  N.  C.  651). 

(/)  See  Joseph  v.  Perry,  3  Dowl.  699.  (k)  See  as  to  the  form.  Chit.  Forms, 

{g)  Ex.  p.  Higgs,  1  Dowl.  495.  654. 

(h)  Kirhy  v.  Ellier,  4  Tyr.  239;  2  C.  &  [1]  Solomon  v.  Nainby,  7  Dowl.  459. 
[.  315;  2  Dowl.  219,  S.  C. 
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Hook  iv.  matter  of  prccantioii ^  tlw  person  who  ?>  to  serve  the  summons 
^^^"^  '•  should  indorse  on  the  oriffinal^  immediately  after  seroiee  of  the 
copi/y  the  daif  when  and  the  place  where  served^  that  he  may  he 
able  to  sur.ar  to  the  .serdce^  if  necessary.  The  HUinmoiiH  .should 
ho  .served  like  a  rule  7iisi  of  the  eourt,  as  noticed  ante^  1 1H8. 
A  |)ers()n:il  service  is  not,  in  general,  necessary.  Jt  will  he 
sutticient  if  it  he  left  with  some  person  re.sident  at  or  he- 
longing  to  the  place  of  husiness  of  the  party  to  whom  it  ie 
addressed;  and  if  the  opposite  attorney  or  agent  he  an  at 
torney  of  the  Court  of  Q,ueen's  Bench,  the  .summons  may  he 
served,  hy  leaving  a  copy  at  the  ])lace  mentioned  in  the 
hook  at  the  master's  office  (m),  with  any  per.son  re.sident  a1 
or  helonging  to  such  place;  and  if  such  attorney  have  nol 
entered  his  name  and  place  of  ahode,  ike,  in  the  said  hook, 
then  fixing  up  the  copy  in  the  Queen's  Bench  Office  shall 
he  deemed  a  sufficient  service  (w).  It  is  irregular,  however, 
to  leave  the  summons  inclosed  in  a  sealed  letter;  and  11 
so  delivered,  in  the  absence  of  the  attorney  to  whom  it  if 
addressed,  it  is  no  service  (o).  It  must  he  served  before  niiw 
o'clock  at  night,  otherwise  the  service  will  be  void  (/>). 

When  .Sum-         When  Summons  operates  as  a  Stay  of  Proceedings.'^  A  sum- 
mons ope-       mons  is  a  stay  of  proceedings  only  from  the  time  at  whicl: 
of  Proceed-^^  it  is  attendoble  (</),  and  not  from  the  time  of  the  service  (r) 
ings.  therefore  a  summons  for  further  time  to  plead,  or  to  pleac 

several  matters,  is  a  stay  of  proceedings  if  it  is  returnable  a' 
the  time  the  judgment  office  opens  on  the  day  after  the  time 
for  pleading  expires  (.9).  And  it  has  been  held  that  a  sum 
mons  for  time  to  plead,  returnable  at  ten  o'clock  in  th< 
morning  in  term  time  at  chambers,  operates  as  a  stay  of  pro 
ceedings,  although  it  is  well  known  that  a  judge  does  no' 
attend  at  chambers  at  that  hour(^).  It  operates,  as  a  staj 
of  proceedings  from  the  time  it  is  attendable  until  it  is  dis 
posed  of,  provided  the  party  who  obtained  it  use  due  dill 
gence  in  following  it  up  (m),  that  is  to  say,  by  obtaining 
and  serving  a  second  summons  on  the  same  day  the  first  wa; 
attendable,  in  case  the  opposite  party  failed  to  attend  it 
and  then  an  order.  Also,  when  a  party  has  been  mislec 
by  the  service  of  a  summons,  the  court  will  not  permit  tht 
adverse  party  to  take  advantage  of  the  mistake.  Therefore 
when  a  defendant  took  out  a  summons  to  put  off  a  trial  a 
the  assizes,  in  consequence  of  the  absence  of  a  materia 
witness,  and  the  hearing  of  the  summons  was  only  four  day 
before  the  commission  day,  and  no  order  was  made  on  it 
but  the  plaintiff  countermanded  the  trial,  thinking  he  migh 

(m)  See  Vol,  I.  52.  Watmore,  5  B.  &  C.  im.  Anthill  v.  MetcalSi 

in)  R.  H.,  8G.  3:  R.  M.,  1  W.  4,  r.  2,  2  New  Rep.  169:  Redfm-d  v.  £die,6Taun 

s.   8.    See  Blackburn  v.  Peate,  2  Dowl.  240:  aw^e,  Vol.  I.  160. 
293;  2  C.  &  M.  244,  S.  C.  («)   fVelis  v.  Secret,  2  Dowl .  447 :  Knou'h 

(o)  Arrowsmith  v.  Ingle,  3  Taunt.  234.  v.  Vallance,  1  Gale,  16:  Roberts  v.  CuthU. 

(p)  R.  H.,  2  W.  4,  r."5(t,  ante,  52;  and  4  Dowl.  204:  Spenceleijv.  Shouls,  5  Dow 

Bee  further  as  to  the  service,  ante,  1188.  562. 

(9)  In  term  time  it  is    attendable    at        (t)  Bi/lesv.  Walter,  5  Dovil.  232:  sembb 

three  o'clock  in  the  afternoon,   and  in  that  if  the  summons  were  not  taken  ots 

vacation  at  eleven  o'clock  in  the  morn-  bond  fide,  the  court  would  not  set  asM 

ing.  intermediate  proceedings.  {Bebbv.  Wale> 

(r)  Morris  V.Hunt,  2    B.  &   Aid.  .355;  5  Dowl.  458). 
1  Chit.  Rep.  93,  S.  C:  Rex  v.  Sheriff  of       (u)  Knowles  v.    Vallance,   1   Gale,    M 

Middlesex,  5  B.   &  Aid.  746  :    Glover  v.  Speuceley  v.  Shouls,  5  Dowl.  562. 
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be  put  to  inconvenience,  it  was  holden,  that  there  had  been  Chap.  xxxv. 
no  default  which  would  entitle  the  defendant  to  move  for 
judgment  as  in  case  of  a  nonsuit  («).  When  the  object  of 
the  summons  is  collateral  to  the  time  for  pleading,  as  to 
discharge  the  defendant  out  of  custody  on  filing  common 
bail,  it  will  not,  in  general,  operate  as  a  stay  of  proceed- 
ings (^).  A  summons  to  tax  an  attorney's  bill,  though 
served,  does  not  operate  as  a  stay  of  proceedings  from  its 
return,  so  as  to  prevent  the  attorney  issuing  a  writ,  the 
defendant  not  having  signed  an  undertaking  to  pay  the 
amount  of  the  taxation  {z). 

Proceedings  on  Summons  and  Order  thereon.']   When  the  Proceedings 
opposite   attorney  is  served  with  a  Qopy  of  the  summons,  if  ancf okiT""^' 
he  have  no  cause  to  shew,  he  may  indorse  upon  the  sum-  thereon, 
mons  his  consent  to  an  order  being  made ;  it  is  optional  with 
him,  however,  whether  he  do  so  or  not.     If  he  indorse  his  Where  Con- 
consent,  ^ou  may  immediately  take  the  summons  so  indorsed  ^^^^  ^^imteA 
to  the  judge^s  chambers,  and  the  clerk  will  make  out  the  m^der  on  the  Sum- 
as  a  matter  of  course  {a).     Then  serve  the  order  on  the  opposite  ™""S' 
attorney  or  agent.     Unless  the  order  be  actually  drawn  up 
and  served  without  delay,  the  other  party  ma}'^  proceed   as 
if  no  summons  had  been  taken  out,  and  this  although  he 
have  indorsed  his  consent,  as  above  mentioned  [h). 

If  the   opposite  attorney   or  agent  do  not  consent  to   an  Where  oppo- 
order,  attend  at  the  judge'' s   chambers  at  the  hour  appointed  thlr^consent 
by  the  summons,    and  wait  there  half-an-hour  {c) ;  and  «/"  ^^e  nor  attend. 
opposite  attorney  or  agent,   or  some  person  for  him,    do    not 
attend  within  that  time,  then  take  out  a  second  summons,  and 
serve  him  with  a   copy  of  it,  as  at  first;  and  if  he  do  not 
attend  within  the  half-hour  after  the  time  appointed  by  such 
second  summons  (d),  then  upon  affidavit  of  the  two  smnmonses 
and  attendances {e\  the  judge's  clerk  will  make  out  the  order 
required,    and  give  it  to  you;    then  serve   the  order   on   the 
opposite  attorney  or  agent,  as  directed  with  respect  to  the  ser- 
vice of  the  summons  {ante,  1199). 

In  some  cases,  however,  the  summons  is  granted  peremp-  J^^  '^fu^m-^" 
torily  in  the  first  instance,  and  a  second  summons  is  not  re-  mons. 
quired ;  as  for  an  order  to  deliver  or  tax  an  attorney's  bill, 
,if  the  first  summons  have  been  served  two  days  before  it 
is  returnable  (/) ;  or  for  a  supersedeas  to  discharge  the  de- 
Ifendant  in  a  town  cause  out  of  custody,  for  not  declaring 
[against  him  in  due  time,  &c.  (^).  Where  on  motion  to  set 
iside  an  irregular  judgment  of  nonpros,  it  appeared  that  the 
plaintiff's  attorney's  clerk  without  authority,  though  with- 

(«)  Rendall  V.Bailey,  2  Dow].  113.  monses  for  attendance  before  a  judge, 

\y)  Anon.,    M.  T.,  28  Geo.  3,   Q.   B.;  upon  the  same  matter;   and  the   party 

Tidd's  New    Pract.  256;   Tidd,  9th  ed.  taking  out  such  summonses  shall  been- 

170.  titled  to  an  order  on  the  return  of  the 

(s)  Williams  v.  Roberts,  3Dowl.  512;1  second  summons,  unless  cause  is  shewn 

^.,  M.  &  R.  676;    1  Gale,  56,  S.  C-  ante,  to  the  contrary."    Before  this  rule  there 

/ol.  I.  80.  must  have  been  three  summonses,  and  an 

'  ia)  See  the  form,  Chit.  Forms,  654.  affidavit  of  attendance  thereon,  before  the 

(6)  Joddrell  v.  ,  4   Taunt.  253:  judgecouldmakeanorderfor  non-attend- 

lid  see  post,  ¥203.  ance.    (Tidd,  9th  ed.  511). 

ic]  R.  T.,  35  G.  3.  (e)  See  a  form.  Chit.  Forms,  654. 

(rf)  R.  T.,  1  W.  4,  r.  9.    That  rule  pro-  (/)  R.  H.,  2  W.  4,  r.  91 :  ante,  1199. 

ides,  "  That  hereafter  it  shall  not   be  {g)  R.  H.,  2  W.  4,  r.  89:  see  ante,  867- 
lecessary  to  issue  more  than  two  sum- 
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out  any  sinister  motive,  had  inserted  tlie  word  peremptory 
in  a  ]>revi()UH  smnnions  lor  the  nurpose,  tlie  court  made 
the  ]»laintiff's  attorney  ])ay  costs  (//V 

Jn  country  causes,  the  order  for  a  prisoner's  discharge 
is  drawn  uj),  unhss  cause  l)e  shewn  in  four  days,  or  such 
further  tinie  as  the  jnd^^e  directs,  in  order  to  /.(ive  the  at- 
torney or  aj,'ent  an  op])ortunity  of  consulting  his  client(^). 

But  if  tlu!  o])posite  attorney  or  ap;ent  attend  upon  any  of 
tliese  summonses,  you  will  be  called  in  before  the  judge  in 
your  turn,  and  u])on  your  stating  the  grounds  of  the  aj»pli- 
cation,  and  the  oj)posite  attorney  shewing  cause  against  it, 
the  judge  either  grants  or  refuses  the  order  as  he  thinks  fit. 

The  party  applying  is  bound  to  state  fully  and  fairly  the 
grounds  of  his  application.  Thus,  before  the  introduction 
of  the  new  practice,  which  requires  the  grounds  of  irregu- 
larity to  be  particularized  in  the  summons,  to  set  aside  pro- 
ceedings on  that  account,  it  was  considered  that  a  party  ap- 
plying to  set  aside  any  proceeding  was  bound  to  state,  on 
his  first  application,  all  the  grounds  why  he  prayed  that 
it  may  be  set  aside  [k).  And  in  a  case  where  a  party  applied 
to  a  judge  in  vacation  to  set  aside  an  execution,  upon  the 
ground  that  he  had  not  been  served  with  written  notice 
of  taxation,  but  said  nothing  of  a  subsisting  writ  of  error, 
the  allowance  of  which  must  have  been  known  to  him,  when 
he  took  out  the  summons;  upon  motion  to  the  court  after- 
wards to  set  aside  the  judgment,  on  the  ground  that  a  writ 
of  error  had  been  sued  out,  the  court  refused  to  interfere, 
because  the  defendant,  by  not  communicating  the  circum- 
stance in  the  first  instance,  had  induced  the  plaintiff  to  take 
another  step  attended  with  expense  (l). 

In  general,  an  affidavit  is  not  necessary  in  support  of  the 
application  or  against  it,  unless  expressly  required  by  aci 
of  parliament,  or  by  rule  of  court  (w).  Where,  however,  the 
facts  are  disputed,  and  sometimes  in  other  cases,  the  judge 
requires  one. 

In  ordinary  cases,  the  attornies,  by  themselves  or  theii 
clerks,  attend  before  the  judge  and  support  the  application, 
or  shew  cause  against  it;  but  in  cases  of  difficulty  they 
usually  attend  with  counsel,  or  special  pleader,  in  which 
case  they  have  precedence.  If  you  attend  by  counsel  oi 
pleader,  you  will  have  to  pay  the  judge's  clerk  5s. 


Costs.']  A  judge  at  chambers  has  power  to  give  costs  or 
a  summons  (n) ;  but  the  practice  as  to  his  giving  them  is  by! 
no  means  certain  (o);  and  the  judges  recently  resolved  nol 
to  give  them  but  in  extreme  cases  (p).  Where  the  plaintifl 
signed  an  irregular  judgment,  and  on  the  defendant  taking 


lori 
us 


,fe)  finnertyv.  Smith,  1  Bing.  N.  C.  649. 

(t)  R.  H.  2  W.  4,  r.  89:  see  ante,  867: 
see  Bagley's  Pract.  21. 

(k)  7  T.  R.  455 ;  1  H.  Bla.  101;  1  East, 
537;  5  Taunt.  850;  Bagley's  Pract.  26. 

(/)  Thorpe  v.  Beer,  1  Chit.  Rep.  124. 

(m)  See  Best  v.  Argles,  3  Dowl  701. 

(w)  Doe  Prescott  v.  Roe,  1  Dowl.  274; 
2  Moo.  &  Scott,  119;  9  Bing  104,  S.  C- 
Hughes  \.  Brand,  2  DowL  131:  sed  vide 
S/Acer  v.  Todd,  2  C.  &  J.  1&5;  1  Dowl. 
306,  S.  C;  Keat  v.  Lee,  2  B.  &  Adol.  415; 


1  Dowl.  52,  S.  C.    In  Collins  v.  A  rron, 
Bing.  N.  C.  233;  6  Dowl.  423,  the  judg« 
taxed   the  costs   of  an   amendment   a 
3s.  id.,  and  the  court  held  he  had  powc 
so  to  do, 

(o)  See  Davy  v.  Brown,  1  Scott,  384 
1  Bing.  N.  C.  460. 

{p)  Re  Bridge  and  Wright,  4  Nev.  & 
M.  5;  2  Ad.  &  Ell.  48,  S.  C;  Sheriffs 
Gresley,  5  Nev.  &  M.  491 ;  1  H.  &  W.  588 
S.  C:  Doe  Prescott  v.  Roe,  2  Moo.  i 
Scott,  119;  9 Bing.  104;  1  Dowl.  274,  S.C 
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out  a  summons  to  set  it  aside,  he  informed  the  defendant  Cmap.  xxxv. 
that  the  judgment  was  withdrawn,  the  court  held  that  the 
defendant  had  no  right  to  get  an  order  drawn  up  for  setting- 
aside  the  judgment  with  costs;  and  therefore  that  he  was 
liable  to  pay  the  expense  of  it  {q).  And  where  a  judgment 
was  set  aside  for  irregularity,  on  a  summons  before  a  judge 
at  chambers,  and  no  order  was  made  as  to  costs,  the  court 
refused  to  order  the  payment  of  costs  of  setting  aside  the 
judgment,  .and  discharged  a  rule  obtained  for  that  purpose 
with  costs  (r).  It  is  not  usual  for  the  judges  to  give  costs 
at  chambers  on  the  discharge  of  a  summons  {s),  but  where 
an  action  of  debt  having  been  settled,  a  summons  was  after- 
wards taken  out  by  the  defendant  to  set  aside  the  proceed- 
ings on  the  ground  of  irregularity,  which  was  dismissed,  a 
rule  was  granted  to  shew  cause  why  the  costs  of  attending 
to  set  aside  the  summons  should  not  be  paid  (5).  If  the 
judge  refuses  to  give  costs,  the  party  should  not  in  general 
apply  to  the  court  for  them  {t).  If  nothing  is  said  in  the 
order  as  to  the  costs  of  it,  such  costs  will  not  in  general  be 
costs  in  the  cause  {u). 

When  the  order  contains  a  condition  which  requires  the 
taxation  of  costs,  it  may  l)e  taken,  in  the  first  instance,  to  the 
master  for  an  appointment,  which  he  will  mark  on  the  original 
order.  The  appointment  so  marked  should  then  be  copied  on 
the  order  to  be  served,  and  the  master's  appointment  should, 
of  course,  be  attended  to,  or  he  will  proceed  ex  parley  without 
making  a  second  appointment  (??). 

Order  not  Operative^  unless  Drawn  up  and  Served.~\    If  an  Order  not 
order  be  made,  it  must  be  drawn  up  and  served  forthwith,  or  "igrdr avm "u li 
the  opposite   party  may  treat  it  as  abandoned  and  proceed,  and  served, 
even  though  the  order  was  drawn  up  by  consent  («).     There 
is  a  rule  in  the  Queen's  Bench  of  H.  T.y  59  Geo.  3,  that  "  no 
summons    for   further    time  to    plead,  reply,   or    rejoin,   or 
summons   for   further  particulars  of  the   plaintiff's   demand, 
defendant's  set-off,  or  other   particular,  be   granted   in   any 
action,  depending  in  that  court,  unless  the  last  previous  order 
"or  time,  further  time,    or  particulars  respectively,  be  first 
drawn  up,  and  such  order  produced  at  the  time  of  applying 
for  any  such  summons.  " 

Who  may  draw  up  the  Order. '\  Where,  upon  a  summons  who  may 
attended  at  a  judge's  chambers,  the  judge  indorses  a  minute  of  q^^jJ^j.^^  "^^^ 
an  order,  it  is  at  the  option  of  the  party  by  Avhom  the  sum- 
mons was  taken  out,  to  have  an  order  drawn  up  in  pursuance 
of  such  minute  or  not(^).  If  he  do  not  draw  it  up,  and  the 
party  summoned  considers  that  the  order  pronounced  is  in  his 
favour,  he  should  take  out  a  cross  summons  for  the  purpose  of 

(9)  Kargrave  v.  HoMen,  3  Dowl.  176.  f^r)  Charges  v    Farhnll,  4  B.  &  C.  RHS; 

(r)  Davt/  V,  Brown,  1  Bing.  N.  C.  460;  7  D.  &  R.  422,  S.  C. .-  Edensorv.  Hoffman, 

I  Scott,  384;  1  Hodges,  22,  S.  C  2   C.  &   J.   140:   Sedgwick  v.  Allerton,  7 

(s)  Thorncroft  v.  Dellis,  11  Leg.  Obs.  East,    542:  see    Wright  v.  Stevenson,     5 

261;  Tidd,  New  Pract.  256.  Taunt.  850:  Wilson  v.  Hunt,  1  Chit.  647- 

(t)  See  Davyv.  Brown,  1  Scott,  384;  1  iy)  Mncdougall  v.  Nicholls,   5  Nev.   & 

Bing.  N.  C.  460,  S.  C.  M.  366  ;  3  Ad.  &  Ell.  813;  1  Har.&W. 

(m)  Mummei-y  v.  Campbell,  10  Bing.  511;  462,  S.  C. ,-  Tidd,  New  Pract.  258:  Solly  v. 

1  Moo.  &  Scott,  379.  Richardson,  6  Dowl.  774. 

iv)  R.  H.,  2  W.  4,  r.  1,  s.  92. 
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«)l)tainiii^  u  .similui-  ()I(Ut(.:').  And  if  parties,  l)ein^  Ijefore 
judge  at  chambers,  go  by  consent  into  matter  not  within  the 
summons,  and  the  judge  make  a  minute  of"  an  order,  the  i)arty 
in  whose  favour  such  minute  is  made,  is,  it  seems,  entitled  to 
draw  up  an  onk'r  accordingly  (^). 

Effect  of  the  Order,  and  aiforcing  of.~\  The  order  made  as 
above  mentioned,  if  acquiesced  under,  is  in  effect  as  binding 
and  imperative  as  a  rule  of  court(«),  and  it  may  in  like  man- 
ner be  enforced  by  attachment,  or  if  for  j)ayment  of  money  oi 
costs,  by  execution  (/>»),  l)y  j)reviously  moving  to  make,  and 
making  it  a  rule  of  court  (c).  Where  an  attorney  is  in  con 
tcmj)t  by  disobeying  a  rule  of  court,  founded  on  a  judged 
order,  the  proper  course  of  proceeding  against  him  is  by  moving 
for  an  attachment,  and  not  by  applying  to  strike  him  off"  th< 
roll(c?).  A  conditional  order  for  payment  of  costs  cannot  h( 
enforced  by  attachment,  although  the  step  to  be  allowed  on  pay 
ment  of  costs  has  been  taken  without  such  payment  (e).  Th< 
rule  for  making  a  judge's  order  a  rule  of  court  is  absolute  ii 
the  first  instance  (/)  ;  where  the  original  order  cannot  be  oh 
tained,  a  duplicate  may  be  sometimes  made  a  rule  of  court  (^^) 
If  a  judge's  order  is  made  in  vacation,  it  cannot  be  made 
rule  of  court  as  of  the  preceding  term  (A). 


When  and 
how  it  may 
be  abandoned. 


How  im- 
peached. 


By  Applica* 
tion  to  the 
Court. 


lie 


When  and  how  it  may  he  abandoned.']  It  seems  that  whei 
the  order  is  drawn  up  and  served,  it  is  binding  upon  the  part; 
who  obtains  '\i{i\  unless,  indeed,  it  gives  him  liberty  to  adop 
its  terms  or  not;  as  an  order  for  liberty  to  amend (^),  or  plea 
several  matters,  &c.,  in  which  case  he  may  abandon  it  (/),  o 
perhaps  any  part  of  it,  if  such  part  does  not  affect  the  resi 
When  an  order  for  a  stay  of  proceedings  is  obtained,  there 
?^  locus penitentiw  ViwiW.  \i  is  ^ev\QdL\  but  when  once  served, 
cannot  be  got  rid  of  without  an  instrument  of  equal  force  an 
authority;  therefore  defendant  cannot  abandon  an  order  for  pai 
ticulars  by  notice  at  foot  of  a  demand  of  declaration,  and  judj; 
ment  of  wow^ro5  signed  pending  such  order  will  be  irregular(w 

How  impeachedr\  If  the  party,  against  whom  an  order  h£ 
been  made,  be  dissatisfied  ^\\i\\  it,  if  made  in  term,  he  ma 
immediately  apply  to  the  court  to  have  it  set  aside  (/i)  ;  or, 
made  in  vacation,  he  may  apply  to  the  court  in  the  followin 
term  to  have,  not  only  the  order,  but  also  all  other  proceeding 
which  have  been  had  under  it,  set  aside  (o)  ;  by  w^hich  meai 


loai 


(s)  Macdougall  v.  Nicholls,  5  Nev.  &  M. 
366;  3  Ad.  &  Ell.  813;  1  Har.  &  W.  462, 
S.  C;  Tidd,  New  Praet.  258:  Solly  v. 
Richardson,  6  Dowl.  774. 

(a)  See  per  Lord  Mansfield,  C.  J.,  in  R.  v. 
Wilkes,  4  Burr.  2569  :  Wood  v.  Plant,  1 
Taunt.  47 :  Lench  v.  Pargiter,  Doug.  68  : 
Briggs  V.  Sharp,  6  Bing.  517- 

(6)  1  &  2  V.  c.  110,  s.  18,  ante,  1196. 

(c)  See  lb. :  Hart  v.  Drape)-,  2  Marsh, 
358;  7  Taunt.  43,  S.  C:  Bakery.  Rye,  1 
Dowl. 689:  Exp.  Lawrence,  2  Dowl.  230: 
Jameson  v.  Raper,  3  Moore,  65,  n. 

(d)  Ex  p.  Townley,  3  Dowl.  39. 

(e)  Rexv.  Fenn,  2  Dowl.  182:  Turner 
V.  Gill,  3  Dowl.  30. 

(/)   Wilson  V.  Northorp,  2  C  ,  M.  &  R. 


JDOI 


326 :  Swaine  v.  Stwie,  4  Moo.  &  Scott,  5\ 

(g)  Thomas  v.  Phelby,  2  Dowl.  145. 

(h)  Rex  V.  Price,  2  C.  &  M.  212;  2  Dov 
233   S.  C. 

(?•)    Wilson  V.  Hunt,  1  Chit.  Rep.  647. 

(At)  Black  v.  Sangstei;  3  Dowl.  206: 
C,  M.  &  R,  521,  S.  C. 

(7)  Macdougal  v.  Nicholls,  3  Ad.  &  EM.'f; 
813;  5  Nev.  &  M.  366 ;  4  Dowl.  76,  S.  C.^  ''^ 

(m)   Wickens  v.  Ccx,  4  M.  &  W.  67, 

(n)  Jones  v.  Kirk,  1  Chit.  246:  Pes 
tress  V.  Hardy,  1  B.  &  Ad.  154:  Doe  D 
ram  v.  Mowe,  4  Moo.  &  P.  761 ;  7  Dot 
124,  S.  C. :  Ewbank  v.  Owen,  5  Ad.  &  E 
298. 

(0)  See  per  Lord  Mansfield,  C.  J., 
Rex  V.  Wilkes,  4  Burr.  2569. 
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he  obtains  the  opinion  of  the  court  upon  the  propriety  or  va-  chap.  xxxv. 
lidity  of  the  order,  and  it  is  set  aside  or  confirmed  accordingly. 
The  application  may  be  made  before  a  single  judge  sitting  in 
the  bail  court (/>).  The  application  to  set  aside  the  order 
should  be  made  on  producing  a  copy  of  the  order (</),  which 
should  be  annexed  to  or  set  forth  in  the  affidavit,  or  the  affida- 
vit should  state  the  substance  of  the  order,  which  has  been  held 
sufficient  without  producing  a  copy  (r).  It  does  not  seem 
necessary  to  make  the  order  a  rule  of  court  before  moving  to 
set  it  aside  (5).  Where  the  application  is  to  set  aside  anything 
done  under  an  order,  (for  instance,  to  strike  out  pleas),  it 
should  include  a  discharge  of  the  order  {t).  The  application 
should  be  made  as  early  as  possible,  so  as  to  prevent  the 
opposite  party  from  incurring  further  expense  (w),  and  at 
all  events  in  the  next  term,  if  the  order  has  been  made  in 
vacation  (^);  and  after  a  judge's  order  had  been  made  a 
rule  of  court,  it  is  too  late  to  object  in  answer  to  a  rule 
calling  upon  the  party  to  pay  money  in  pursuance  of  such 
order,  that  the  judge  had  no  power  to  make  it(^).  The 
same  affidavits  as  were  used  before  the  judge  on  obtaining 
the  order  may  be  used  on  the  application  to  set  it  aside  (y). 
In  general  no  costs  are  allowed  on  the  rescinding  (sr). 

When  an  order  has  been  made,  or  the  conditions  annexed  By  Summons 
to  an  order  imposed,  under  a  mistake,  or  wlien  new  circum-  5u^^e.^ 
stances  arise  which  render  it  clearly  essential  to  the  justice  of 
a  case,  a  judge  will  vary  or  amend  his  order,  or  will  sometimes 
even  rescind  it,  when  it  appears  to  have  been  irregularly  and 
improperly  obtained  (a).  The  application  for  this  purpose 
must  be  by  summons,  as  in  the  first  instance,  which  will  be 
granted  by  any  judge  of  the  court,  but  it  can  only  be  heard 
before  the  judge  who  made  the  order  ;  and,  in  general,  no 
judge  will  hear  a  summons  relating  to,  or,  indeed,  interfere  in 
any  way  with  the  order  of  another  judge  (6),  unless  the  judge 
who  made  the  order  is  not  in  town,  or  some  new  matter  is  to 
be  considered,  or  when  urgent  and  peculiar  circumstances  ren- 
der it  obviously  necessary  for  the  purposes  of  justice  (c). 

The  decision  of  a  judge  at  chambers  as  to  amendments  of  when  the 
pleadings,  within  the  limits  of  its  discretionary  power  over  ,^""//e^,'or 
such  amendments,  will  not  be  interfered  with  by  the  court  (<?).  not. 
And  the  court  will  not  interfere  with  the  judge's  decision, 
as  to  the  costs  of  the  application  to  him(e).     The  court  has 
power,  it  seems,  in  an  action  brought  by  executors,  to  review 

judge's  order  granting  a  discontinuance  without  costs  (/). 
[f  an  order  be  made  ex  parte  in  a  case  where  the  party  against 

(p)  King  V.  Myers,  5  Dowl.  686.  5  Ad.  &  Ell.  298. 

(q)  Hoby  v.  Pritchard ,  5  Dowl.  300.  (a)  Clark  v.  Manns,  1  Dowl.  656;  Bag- 

(r)  Shirley  v,  Jacobs,  3  Dowl.  101.  ley's  Prac.  29. 

(s)  Spicer  v.  Todd,  2  C.    &  J.   165;    1  (b)  2  Chit.  Rep.  83:  Wright  \.  Steven- 

Dowl.  306,  S.  C. :  sed  vide  Hawes  v.  John-  son,  5  Taunt.  850. 

Ion,  1  Y.  &  J.  12.  (c)  Price's  N.  P.  317. 

(t)  South  Eastern  Railway  v. ,  (rf)  R.  v.  Archbishop  of  Ytn-k,  3  Nev.  & 

).  B.,M.  1839,  3  Jurist,  1076.  M.  453;  1  Ad.  &  Ell.  394,  S.  C. :  and  see 

(u)  Thompson  v.  Carter,  3  Dowl.  657.  Atkinson  v.  Bayntun,  1  Bing.  N.  C.  740; 

\v)  Granby  v.  Frowd,  11  Leg.  Obs.  213.  1  Hodgf  s,  144,  S.  C. 

(a.)  Wilson  v.Northorp,  A  HowlAAl.  (e)  See  Dar?/ v.  i?roM;«,  1  Scot t,  .381;   1 

(y)  Pickford  v.  Ewington,  4  Dowl.  453;  Bing.  N.  C.  460,  S.  C. 

T.  &  G.  29;  1  Gale,  357,  S.  C.  (/)  Lnkin    v.    Massie,  1  Gale,  270;    4 

(2)  Hargreavev.  Holden,  3  Dowl.  176:  Dowl.  239,  S.  C:    sed  vide  Maddock  v. 

Vrightv.  Skinner,  T.  &  G.  69:   Wilkes  v.  Phillips,  5  Nev.    &  M.  370;  3  Ad.  &  Ell. 

Wey,  2  Nev.  &  P.  99:  Ewbankv.  Owen,  198,  S.  C,  contra. 
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Hook  iv.    wlioiii  it  wiis  iiiado  is  entitled  to  a  sumnioiiH,  tlie  order  will 
_  '1L'^''_.  be  set  aside (/).     An    order   ol>tained   from  a  judge's  clerk, 
under  a  mis-statement,  is,  it  seems,  a  nullity  (^). 

Orders  grant-  Ordcrif  granted  without  Summons. ~\  liesides  the  orders  granted 
uj)()n  summons,  in  the  instances  before  mentioned,  there  are 
some  cases  where  a  judge  at  chambers  will  make  an  order 
without  summons  ;  such  as  an  order  that  defendant  may  be 
holden  to  bail  (A)  ;  that  ])laintiff  may  issue  a  distringas  to 
com])el  the  aj)pearance  of,  or  to  outlaw  defendant (2);  that 
plaintiff  may  sue  ifi  forma  pauperis (j)  ;  that  unless  an  in- 
fant defendant  appear,  John  Doe  may  be  assigned  as  his  guar- 
dian, and  a  common  appearance  be  entered  for  him(^);  to 
compel  the  attendance  of  a  witness,  or  the  production  of 
documents,  before  an  arbitrator (/)  ;  to  amend  the  teste  or 
return  of  a  distringas,  or  habeas  corpora,  or  clause  of  Nisi 
Prius(m)  ;  or  to  charge  a  prisoner  in  custody  on  a  criminal 
account  with  a  civil  action  (w),  or  to  enter  up  judgment  on  an 
old  warrant  of  attorney  (0). 

There  are  also  other  cases  in  which  the  judge's  order  or  fiat 
merely  requires  one  of  the  masters  to  draw  up  a  rule  of  court, 
where  such  rule  becomes  necessary  in  vacation  (/?). 

How  to  pro-       How  to  proceed  if  Order  refused,  and  Party  dissatisfied  with 

r^us'^d^and^   Rrfusal.']  When  an  order  is  refused  by  a  judge,  the  applicant. 

Party  dissatis-  if  dissatisfied,  sliould  apply  to  the  court,  and  not  to  another 

fusar"'^  ^^    J^^G^'     The  practice  of  applying   to  a  second  judge  for  an 

order  which  has  been  refused  by  the  first,  has  been  severely 

reprobated  ( •2').     And  when  notice  to  justify  bail  was  given 

before  one  judge,   who  decided  that  he  had  no  authority  to 

take  the  bail,  and  the  defendant's  attorney  afterwards  gave 

two  other  notices  of  the  same  bail  to  justify  before  different 

judges,  the  Court  of  King's  Bench,  upon  application  againsf 

the  attorney,  referred  it  to  the  master  to  ascertain  what  costs 

were  incurred  by  the  plaintiff  in  opposing  bail  under  suet 

vexatious  circumstances (r). 


(/)  Clarke  v.  Stocken,  2  Bing.  N.  C.  651.        (m)  Atite,  1 128, 1129. 

(g)   fVooeiiamv,  Price,  1  C.  &  M.  352  ;        (w)  Ante,  854. 
sed  qucere  ?  (o)  Ante,  693. 

(h)  Vol.  I.  497.  ip)  See  ante,  1195.    See  form  of  fiat 

(i)  Vol.  I.  131.  Chit.  Forms,  650. 

d)  Ante,  918,  919.  (q)  Wright  v.  Stevenson,  5  Taunt.  850. 

(k)  Ante,  893.  (r)  Uteer  v.  Smith,  1  Chit.  Rep.  80. 

(I)  Post,  1229. 
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AFFIDAVITS. 


Title,  1208. 

Deponent's  Abode,  1211. 

Deponent's  Addition,  1212. 

Deponent's  Signature,  1213. 

Jurat,  id. 

Before  whom  to  he  Sworn,  1215. 


When  to  he  Sworn,  1217. 
When  to  he  Filed,  id. 
How  long  in  Force,  1218. 
Defects,  when  Aided,  Amended^ 

8fC. ,  id. 


Chap.xxxvi. 


THE  contents  of  an  affidavit  must  necessarily  vary  accord-  Contents  of 
ing  to  the  circumstances  of  each  case.  The  rules  relating  the  Affidavit, 
to  them  in  particular  cases,  will  be  found  under  their  re- 
spective heads  throughout  the  Work  (a).  But  the  only 
general  rule  which  can  be  laid  down  is,  that  the  affidavit 
should  set  forth  all  the  facts  and  circumstances  necessary 
to  be  stated  in  each  particular  case,  explicitly  and  with  cer- 
tainty (J),  and  that  where  a  deponent  swears  to  any  fact  as 
within  his  own  knowledge,  he  must  swear  directly  and  posi- 
tively. For  instance,  material  dates  must  be  sworn  to  posi- 
tively, and  the  word  "  about "  being  considered  to  depend 
upon  the  conscience  of  the  party  making  the  affidavit,  should 
not  be  used  in  specifying  them(c).  Where  the  fact  is  not 
within  his  knowledge,  so  much  precision  is  not  necessary  (<^). 
Where  the  deponent  states  a  fact  from  information,  he  should 
in  general  add  that  he  believes  it  to  be  true.  An  affidavit 
that  the  deponent  "  verily  believes  "  is  entitled  to  some  credit 
in  the  absence  of  a  contrary  affidavit  (e).  Affidavits  in  support 
of  a  rule  to  set  aside  proceedings  must  shew  a  clear  case  for  re- 
lief ;  and  therefore,  when  it  was  moved  to  set  aside  a  judgment 
on  the  ground  that  the  accounts  between  the  parties  had  been 
investigated  and  found  to  be  incorrect,  and  that  the  plaintiff 
had  agreed  that  any  error  should  be  rectified^  it  was  held  tliat 
the  affidavits  were  defective,  in  not  stating  that  the  error  was 
in  the  amount(/").  So,  on  application  for  a  review  of  taxation 
of  costs,  the  affidavit  should  state  the  specific  objections  to 
the  taxation  (^). 

When  the  affidavit  is  made  by  one  person  only,  it  begins 

thus  :   "yi.  B.y  of ,  Gentleman,  maketh  oath  and  saith, 

thaV  S<;c. ;  but  when  made  by  more  than  one  person,  then 
thus  :    "yi.  i?.,   of ,  Gentleman,  and  C.  Z>.,  of , 


(o)  As  to  the  form  of  an  affidavit  of 
merits,  see  ante,  705,  706.  Affidavit  to  ob- 
tahi  judge's  order  to  hold  to  bail,  ante, 
Vol.  I.  p.  484;  affidavit  of  service  in  eject- 
ment, ante,  743.    And  see  Index. 

(6)  As  to  the  degree  of  certainty  requir- 
ed, it  has  been  held  that  an  allegation 
that  deponent  objects  that  there  is  no  no- 
tice, &c.,  is  not  a  sufficient  averment  that 


in  fact  there  was  no  notice.     ( R.  v.  Man- 
chester Railway  Co.,  3  Nev.  &  P.  43!)). 

(c)  Willes  V.  James,    1  Dowl.   498 :  see 
Basket  v.  Barnard,  4  M.  &  Sel.  231. 

(d)  See  West  v.  Eyles,  2  W.  Bl.  1059, 

(e)  Pe>'  Lord  Abint^er,  Maton  v.  Hayter, 
Eq.  Exch.  T.  T.  1839;  3  Jurist,  769. 

(/)  Preedy  v.  Lovell,  4  Dowl.  671. 
i^)  See  Daniel  v.  Bishop,  M'Clel.  61. 
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Hi)OK  IV.     /enquire,  sereral/y  make  oath  and  saj/;  and  first  this  deponent  A. 

I'AKT  I.  li.^  fur  himself  saithy  that''  i!sc.;  ''and  this  deponent  C.  JJ.,for 
himself  saith^  that''  ^c.  And  if  tliere  be  any  facts  to  wh id i 
I»t)tli  of  tlu'iu  can  swear,  then  '' and  these  several  deponmUs^  A. 
B.  and  C  1).^  say y  that""  S^T.(h).  An  affidavit  in  vvliich  the 
word  "  oath  "  was  omitted  (^),  and  another  in  which  the  word 
"said"  was  snhstituted  for  "  saith,"  were  held  insufficient(j). 
So  was  an  affidavit  of  service  in  ejectment  omitting  tlie  word 
*' copy  "(X;).  Bnt,  in  general,  clerical  errors  and  mistakes  in 
8j)elling  are  not  considered  a  sufficient  ground  for  rejecting  an 
affidavit  when  the  meaning  is  clear (/).  An  unauthorized 
alteration  in  the  jurat  or  other  parts  of  the  affidavit  after  it  is 
sworn,  will  render  it  null,  and  invalidate  any  proceeding 
founded  on  ii(m).  It  may  l)e  here  observed  that  the  affidavit 
should  not  contain  unnecessary  matter  ;  and  if  it  does  so  to 
any  great  extent,  the  court  will  refer  it  to  the  master,  and 
make  the  party  using  it  pay  the  costs  occasioned  by  the  un- 
necessary matter  (w). 

Title.  Title.J^  If  there  be  a  cause  in  court,  all  affidavits  made  use 

of  in  the  progress  of  it  must  be  intitled  correctly  in  the  court^ 

In  the  Court,  or  Otherwise  shew  that  it  is  sworn  in  the  court  (o).  An 
affidavit  of  debt  not  intitled  in  the  court,  but  purporting 
at  the  foot  of  it  to  have  been  sworn  before  "  J.  Y.,  deputy 
filazer"(  jo),  or  "  at  the  King's  Bench  Office,  Inner  Temple, 
before  me,  T.  C."  (</),  has  been  held  sufficient.  So,  if  the 
affidavit  be  sworn  before  a  commissioner  of  the  court,  it  need 
not  be  intitled  in  it,  if  on  the  face  of  the  affidavit  or  jurat  he 
appear  to  be  such  commissioner  (r).  And  by  R.  H.,  2  W.  4, 
r.  4,  "  an  affidavit  sworn  before  a  judge  of  any  of  the  Courts  of 
King's  Bench,  Common  Pleas,  or  Exchequer,  shall  be  received 
in  the  court  to  which  such  judge  belongs,  though  not  intitled 
of  that  court,  but  not  in  any  other  court,  unless  intitled  of 
the  court  in  which  it  is  to  be  used."  Where  an  affidavit  of 
debt  was  sworn  in  Ireland,  before  a  commissioner  of  the 
Common  Pleas  and  Exchequer,  it  was  holden  that  the  title  of 
the  court  need  not  be  prefixed  to  the  affidavit  when  sworn, 
but  that  the  affidavit  might  be  taken  before  such  commissioner 
to  be  afterwards  intitled,  and  used  in  either  of  the  courts  (s). 
And  it  seems  that  it  may  be  used  in  either  court  without 
being  previously  intitled,  if  it  appear  by  the  jurat  that  the 
})erson  before  whom  it  was  sworn  is  a  commissioner  of  both 
courts  (^). 

(/»)  Freed!/  v.  Lovell,  4  Dowl.  671.     See  Rex  v.  Hare,  13  East,  189:  Osbom  v,  Ta- 

Chit.  Forms,  654.  turn,  1  B.  &  P.  271.    As  to  proceedings  on 

(t)  Oliver  v.  Price,  3  Dowl.  261.  habeas  corpus  cum  causa,   see    Pe^rrin  v. 

{j}  Howorth  V.  Huhbersty,  3  Dowl.  455.  West,  5  Nev.  &  M.  291 :  and  see  Rolfe  v. 

(k)  Anon.,  1  Chit.  562,  n.  Burke,  12  Moore,  298;  4  Bing.  101,  S.  C, 

(l)  Howorth  V.  Hubbersty,  3  Dowl.  455.  in  which  case  the  affidavit  was  intitled, 

(m)  Finnerty  v.  Smith,  IBing.  N.C.649:  in  the"Cominon  Place"  instead  of  "Com* 

Wright  V.  Skinner,  5  Dowl.  92.  mon  Pleas,"  and  held  pood. 

(w)  Bromley  v.  Foster,  1  Chit.  Rep.  562:  (p)  Bland  \.  Drake,  1  Cbiit.  Rep.  I(i5. 

Lewis  V.   Woolrych,   3  Dowl.   692:  Exp.  (q)  Hoivellv.  m//««,  7  B.  &  C.  783. 

Heullan,   7   Price,  594.      In    Williams  v.  {r)  Urquhart  v    Dick,  3  Dowl.  17.     In 

Hunt,  1  Chit.  321,   the  court  refused  a  that  case  the  affidavit  was  sworn  in  Scot< 

rule  to  review  taxation,  because  the  affi-  land. 

davit  on  which  it  was  moved  contained  (s)  Perse  v.  Browning,  1  M.  &  W.  362: 

a  mass  of  irrelevant  matter  as  to   the  see  White  v.  Irving,  5  Dowl.  289. 

merits  of  the  case.  {t)    White  v.  Irving,  5  Dowl.  289. 

(o)  Mollingv.  Poland,  3  M.  &  Sel.  157: 


ttll 
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The  affidavit,  if  made  after  the  commencement  of  a  suit,  in  Chap.xxxvt. 
support  of  or  opposition  to  a  motion  respecting  the  suit,  must  !„  ^j^g  ^ause 
also  be  intitled  in  the  cause,  (if  any),  stating  the  christian 
names  as  well  as  the  surnames  of  all  the  parties (w).     Inti- 
tling  it  T.  v.  G.  "  and  others,"  would  be  bad(v).  The  christian 
name  must  be  written  at  lengt1i{x).     It  must  also  clearly  ap- 
pear which  of  the  parties  are  plaintiffs  and  which  are  defend- 
ants (j^).     If  defective  in  either  of  these  respects,  the  court 
will  not  allow  them  to  be  read,  even  although  the  adverse 
party   be    willing   to   waive    the   objection (5^).     And   if  the 
affidavit  be  in  verification  of  a  plea  in  abatement,  the  plaintiff 
might,  for  such  a  defect,  sign  judgment  for  want  of  a  plea(«). 
An   affidavit   in   a  cause  intitled    "  G.  Shrimpton   v.   Wm. 
Carter,  the  elder,  sued  as  William  Carter,"  the  cause  being 
G.  Shrimpton  v.  Wm.  Carter,  has  been  rejected  as  badly  inti- 
tled (i).     And  it  has  been  held  that  affidavits  in  support  of  a 
motion  for  setting  aside  a  writ  of  summons  or  distringas  must 
be  intitled  in  the  same  names  as  are  in  the  summons,  although 
the   parties  are  there  incorrectly  described,  and  not  in  the 
right  names  (c).     An  affidavit  in  a  cause  intitled  "  C.  D.  ats. 
A.  B.,"  instead  of  "  A.  B.  v.  C.  D."  is  bad(6?).     An  affidavit 
in  a  non-bailable  action  against  two  before  declaration  may,  it 
seems,  be  intitled  "  A.  v.  B.,"  (the  defendant  who  makes  the 
application)  (e),  or  "  A.  v.  B.  sued  with  C."  (the  other  defend- 
ant) (/").     The  affidavit  should  also  shew,  in   its   title,  the 
character  in  which   the  parties  sue  or  are  sued(^).      Even 
styling  the  plaintiff  as  "  assignee,  &c.,"  without  saying  of 
whom,  is  defective  (A).     And  the  Court  of  Exchequer  declined 
to   act  upon  an  affidavit  intitled  "A.  v.  B.,  executor  &c.," 
without   specifying   the   party   of  whom  the  defendant  was 
executor  («).     It  seems  doubtful  whether  the  same  rule  ap- 
plies in   the  case    of  persons  empowered   to  sue   by   act   of 
parliament ()^).     But  where,  in  a  declaration  in  ejectment,  the 
lessors  of  the  plaintiff  are  described  to  be  executors,  the  affida- 
vit of  service  need  not,  it  seems,  in  stating  the  name  of  the 
caiise,  notice  the  character  of  the  lessors  stated  in  the  declara- 
tion (/).     And  where  in  a  declaration  in  ejectment  there  are 
both  joint  and  separate  demises,  the  title  of  the  affidavit  need 
not  distinguish   the  joint  from   the  separate  {m).     The  inti- 
tling  of  an  affidavit  by  describing  the  plaintiff  as  "Gent.,  one" 
&c.,  the  plaintiff  not  being  an  attorney,  does  not  vitiate  it, 
and  the  description  may  be  rejected  as  surplusage  (w).     If  an 
action  be  against  several  defendants,   if  they   be  not  all  in 

(m)  Fores  v.  Biemar,  7  T.  R.  661 :  Bull-  (c)  Borthwick  v.  Ravenstroft,  7  DowL 

man  v.  Callow,  1  Chit.  Rep.  727:   Andet--  393;  5  M.  &  W.  31,  S.C. 

son  V.  Baker,  3  Dowl.  107  :  see  Band  v.  (d)  Richard  v.  Isaac,  1  C,  M.  &  R.  136; 

Barnes,  1  Marsh.  403 ;  6  Taunt.  5,  S.  C. .-  2  Dowl.  710,  S.  C. 

Mackenzie  v.  MaHin,  Id.  286.     The  affi-  (e)  Band  v.  Barnes,  6  Taunt.  5. 

davit  of  verification  annexed  to  a  plea  in  (/)  Mackenzie  v.  Martin,  6  Taunt.  286. 

abatement    need  not  be  intitled  if  the  {g)  Steyner  v.  Cottrell,   3   Taunt.  377: 

plea  be  so.  (Prince  v.  Nicholson,  5  Id.  333 :  Wright  v.  Hunt,  1  Dowl.  4.57:  Anon.,  Ex- 

see   also  Boe    Spencer    v.     Want,   8    Id.  ecutors  v.  Administrators,  Id.  97. 

647  :  Thorpe  v.  Hook,  1  Dowl.  494).  (h)  Id. :  Phillips  v.  Hutchinson,  3  Dowl. 

(v)  Tomkins  v.  Geach,  5  Dowl.  .509.  23. 

(x)  Masters  v.  Carter,  4  Dowl,  577-  («)  Clark  v.  Martin,  3  Dowl.  222. 

(y)  Harris  v.  Griffiths,  Id.  289.  (k)  Marshall  v.  Adams,  Bail  Court,  T. 

(z)  Owen  v.  Hurd,  2  T.  R.  644.  1838,  per  Coleridge,  J.,  2  Jurist,  944. 

(a)  Poole  \.  Penibret/,  1  Dowl.  693.  (/)  Boe  Jenks  v.  Roe,  2  Dowl.  55. 

ip)  Shrimpton  v.  Carter,  3  Dowl.  648 :  \m)  Dr)e  v.  Koe,  5  Dowl.  447. 

see  Borthwick  v.  Ravenscroft,  infra.  (n)  Reeves  v.  Crisp,  6  M.  &  Sel.  274. 
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Hook  IV,  court,  tlio  aftiduvit  may  bo  intitled  in  thu  iiamts  of  those 
-^"il  !^ only  who  are  in  court  (o).  On  an  a])i)lication  against  a  claim- 
ant under  the  Jnter])leader  Act  lor  costs,  the  affidavits  should 
l)t!  intitled  in  the  oi-ioinal  action(7>).  Where  a  cause  is  re- 
moved into  the  Mx(die(|uer  ("hamher  hy  writ  of"  error,  all  affi- 
davits in  the  l^i\ehe(juer  Chamber  must  he  intitled  in  the 
cause  in  error,  and  not  in  the  original  action  (y).  And  so  on  a 
writ  of"  false  judgment(r).  It  seems  that  the  affidavits  in  sup- 
port of"  a  rule  for  11  procedendo  should  not  he  intitled  in  the 
cause  in  the  inferior  court,  hut  in  the  suj)erior  coui-t  only(.s*). 
On  moving  for  a  rule  ')i,isi  for  a  certiorari,  the  affidavits  must 
not  he  intitled  in  any  cause (^).  And  the  same  in  moving  for 
a  criminal  information  (m).  In  shewing  cause  against  a  crimi 
nal  information,  it  is  optional  to  intitle  them  or  not(:p).  An 
affidavit  in  sujiport  of  a  rule  to  set  aside  a  bail-l)ond,  on  the 
ground  of  a  mistake  in  the  defendant's  surname,  must  he  in- 
titled  with  the  right  name  of  the  party,  and  not  with  the 
name  hy  which  he  was  arrested  (_y).  And  an  affidavit  to  set 
aside  a  ca.  sa.  for  misnomer  should  he  intitled  in  the  name  by 
which  he  was  sued(5r).  An  affidavit  to  support  a  rule  nisi  for 
staying  proceeding  on  a  bail-bond  may  be  intitled  in  the 
action  against  the  bail(«)  ;  or  in  the  original  action (Z*)  ;  if, 
however,  proceedings  against  bail  be  founded  upon  a  judgment 
irregularly  obtained  by  the  plaintiff",  onl}'-  one  application  is 
necessary  to  set  aside  the  irregular  judgment  and  the  pro- 
ceedings against  the  bail ;  and  the  affidavits,  in  such  a  case 
must  be  intitled  in  the  original  action  (c).  On  an  application 
by  bail  to  set  aside  proceedings  in  the  original  action,  and  in 
the  action  against  themselves,  the  proceedings  may  be  intitled 
in  both  actions (c?).  A  motion  on  behalf  of  the  same  plaintiff, 
in  two  diif"erent  actions,  upon  the  same  ground  of  application, 
may  be  made  upon  one  affidavit  intitled  in  both  actions (e). 
Upon  an  application  for  a  rule  that  an  attorney  pay  over  a 
sum  of  mone}'',  or  give  up  a  document  received  by  him  in  a 
particular  cause,  the  affidavits  must  be  intitled  in  the  cause 
in  which  the  money  or  document  was  received  (/).  And  they 
may  be  so  intitled  although  judgment  has  been  signed  and 
execution  issued ((7).  But  where  there  is  as  yet  no  cause  in 
court,  the  affidavits  should  not  be  intitled  ;  otherwise  the 
court  probably  would  not  allow  them  to  be  made  use  of. 
Thus,  an  affidavit  to  hold  to  bail  before  1  S^  2  V.  c.  1 10,  must 
not  have  been  intitled;  or,  if  intitled,  it  could  not  be  read  (A), 
because,  as  yet,  there  was  no  cause  in  court ;  and  this  is,  it 

(0)  Dandv.  Barnes,  d'Faunt.  5;  1  Marsh.        {a)  Roberts  v.  Giddins,  1  B.  &  P.  337: 

403.  S.C;  6  Taunt.  «2b':  but  see  Bullman  Kelly  v.  Wrother,  2  Chit.  Rep.  I(t9. 
V.  Callow,  1  Chit.  Rep.  727,  728  a.  {h)  Stride  v.  Hill,  4   Dowl.   709:  Lines 

ip)  Elliott  V.  Sparruiv,  1  H.  &  W.  370.  v.  Chetwode,  Exch.  MS.,  Ifith  Jan,  1832; 

(7)  Gandellv.  Rogier,  4  B.  &  C.  862;  7  2  Tyr.  177:  sed  vide   Ham  v.  Fhilcox,    1 

D.  &  R,  259,  S,  C,  Bing.  142 ;  7  Moore,  521 ,  S,  C  ,  contra .-  and 

()•)  Watson  V.  Walker,  8  Bing,  315;   1  see  Black_fi)rd  v.  Hawkins,  7  Moore,  600. 
Moo,  K-  Scott,  437,  S,  C.  (c)  Barlow  v.  Kat/e,  4  T.  R.  688. 

is)  Jameson  v.  Schonswar,  1  Dowl,  175.        (d)  Pocock  v.  Cockertirn,  7  Dowl.  21. 

it)  Exp.  Nohro,  1  B.  &  C.  267.  (e)  Pittv.  Evans,  2  Dowl.  226:  but  see 

(m)  R.  v.  Harrison,  6  T.  R.  60:  R.  v.  Harper  v.  Mount,  Bail  Court,  M.  1838, 

Robinson,  6  T.  R.  642.  per  Littledale,  J..  2  Jurist,  990, 

(jc)  Id,  (f)  MS.,  E.  1814:   Simes    v.    Gibbs,    6 

(.v)  Finch  V.  Cocker,  2  Dowl.  383;  2  C,  Dowl,  310. 
&  M.  412,  S.  C:  Shaw  v,  Robitison,  8  D,        (g)  Simes  v.  Gibbs,  6  Dowl,  310. 
&  R.  423,  (ft)  R.  T.,  37  G.  3. 

(s)   Thorpe  v.  Hook,  1  DoHi.  494. 
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seems,  still  the  case  if  the  affidavit  be  sworn  before  the  writ  of  Chap.xxxm. 
summons  is  sued  out ;  which,  according  to  a  late  resolution 
of  the  judges,  it  may  be (2).  But  if  sworn  after  the  writ  of 
summons  has  been  issued,  then  it  would  seem  that  it  ought  to 
be  intitled  in  the  cause.  In  moving  for  leave  to  enter  up 
judgment  on  an  old  warrant  of  attorney,  the  affidavit  may  be 
intitled  in  a  cause  (J),  but  this  is  not  absolutely  requisite  (^). 
So,  an  affidavit  on  an  application  for  the  delivering  up  of  a 
warrant  of  attorney  may  be  intitled  in  a  cause  (/).  Where  a 
submission  to  arbitration  is  made  a  rule  of  court,  and  no 
action  is  pending,  the  affidavits  in  support  of  an  application  to 
set  aside  the  award,  or  for  an  attachment  for  not  performing 
it,  need  not  be  intitled  (m),  although  the  affidavits  in  shewing 
cause  must(n).  But  where  a  cause  is  referred  under  an  order 
of  Nisi  Prius,  the  affidavits  must  be  intitled  in  the  action  (0). 
The  proceedings  upon  an  attachment  in  a  civil  suit  being 
upon  the  civil  side  of  the  court  until  the  attachment  is  actually 
awarded,  the  affidavits  in  applying  for  the  rule  nisi(p),  and 
in  shewing  cause  against  it  (q),  must  be  intitled  in  the 
action ;  but  after  the  rule  is  made  absolute,  all  future  affidavits 
(as  upon  an  application  to  set  aside  the  attachment,  or  the 
like)  must  be  intitled  "  The  Queen  v. "  (the  party  at- 
tached) (r);  and  in  the  case  of  an  attachment  against  the 
sheriff,  you  generally  add  the  name  of  the  cause  thus  :  "  The 
Qusen  against  the  Sheriff  of  Middlesex,  in  a  cause  of  J.  N. 
against  J.  S.  y"  though  this  is  not,  it  seems,  absolutely  re- 
quisite (5). 

Deponenfs  Abode.']  The  affidavit  must  state  the  true  place  Deponent's 
of  abode  of  the  person  making  it(^),  otherwise  the  court  will  Abode, 
not  allow  it  to  be  used  ;  or,  in  the  case  of  an  affidavit  to  hold 
to  bail,  will  discharge  the  defendant  on  a  common  appear- 
ance (w).  The  deponent's  addition,  however,  need  not,  it 
seems,  be  stated  if  he  be  a  party  in  the  cause,  and  describe 
himself  as  such,  by  the  words,  "  the  above-named  plaintiff," 
or  "  above-named  defendant,"  or  the  like(^).  Where  a  de- 
ponent described  himself  as  of  "  the  city  of  London,  mer- 
chant," it  was  holden  to  be  sufficient (^)  ;  so,  where  he  de- 
scribed himself  as  "  of  Bath,  in  the  county  of  Somerset, 
Esquire  "(5-)  ;  or  as  "  of  Kennington,  in  the  county  of  Sur- 
rey" (a^  ;  or  as  of  "  Lawrence  Pountney,  in  the  city  of  Lon- 
don" (^),  without  stating  whether  parish,  place,  or  lane.     So, 

(i)    Ante,  Vol.  I. p.  485.  (u)  Jarret  v.  Dillon,  1  East,  18. 

(j)  Sowerby  v.   Woodroff,  1  B.  &  Aid.  i^)  Jni(el   v.   Ihler,   5    M.    &   W.   Ifj.3: 

567:  Poole  V.  Robherds,  Id.  568,  n.  Brooks  v.    Farlar,  5  Dow),  361,    C.   P.: 

[k)  Da ois  V.  Stanbmy,  3  Dowh  AAO:  Ex  Jackson  v.   Chard,  2   Dowl.  469,  Q.  B.: 

p.  GrefforT/,  8  B.  &  C.  409.  Poole  v.  Pembrey,  1  Dowl.  693;    ?,   Tyr. 

i  I)  Thompson  v.  Vaux,  5  Dowl.  691.  387.  Ixch.  S.  C.  .•  Jenis  v.  Jones,  4  DowL 

(m)  Bainbrigge  \.  Houlton,  5  East,  21.  61(»;   1   H.  &   W.  6,'74:  and  see  Shur>  v. 

(n)  Bevan  v.  Bevan,  3  T.  R.  601:  In  re  Johnston,  2  Bing.  N.  C.  246;  2  Scott.  4()7-, 

Houghton,  2  Moo.  &  P.  452.  4  Dowl.  324,  S.  C.     Latvson  v.  Case,  1  C. 

(o)  Doe  Clarke  v.  Stilwell,  6  Dowl.  305.  &  M.  481,  to  the  contrary,  is  a  solitary 

(p)   IVood  V.  Webb.  3T.  R.  253:  Ethring-  case,  and  clearly  wrong. 

ton  V.Kemp,  1  Chit.  727,  n.  (?/)   Vassier  v.  Alderson,  3  M.  &  Sel.  16.5. 

iq)  Whitehead  v.  Firth,  12  Fast,  165.  [z)  Coppin  v.   Potter,  4  Moo.  &  Scott, 

(r)  Rexv.  Sheriff  of  Middlesex,  7  T.  R.  272;  2  Dowl.  785. 

439,  527:   Whitehead  v.   Firth,   12   East,  (a)   Wilton  v.  Chambers,!  U.  ^ViWie: 

165.  and  see  Hunfsbail,  4  Dowl.  272;  1  H.  & 

(s)   Revv.  Sheriff  of  Middlesex,  5  B.  &  W.  .520,  S.  C. 

C.  389;  8  D.  &  R.  149,  S.  C.  (6)  Miller  v.  Miller,  2  Scott,  117. 

(t)  R.  M.,  15  C.  2:  see  4  Taunt.  154. 
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OK  IV.     where  lie  deHcrihed  liini.selfus  "  late  of  Tyrone,  in  the  county 

^'''  '• of  Tyrone,  in   Irehmd,  but  now  in  Dublin  Castle,"   it  was 

deemed  suttK'ient(r).  And  where  a  foreif!;ner,  wIjo  had  come 
to  thi.s  country  merely  for  temjjorary  ])ur])().seH,  described 
himself  as  of  his  j)lace  of  residence  al)road,  it  was  deemed 
sufficient (</).  So,  where  an  attorney's  clerk  stated  the  place 
of  business  of  his  employer  as  his  residence^e)  ;  so,  where  a 
clerk  described  himself  of  the  office  where  lie  did  business 
during'  the  day,  although  he  slept  elsewhere  at  night (/)  ; 
and  where  a  person  lately  discharged  from  prison,  but  who 
slept  there  at  night,  described  himself  as  late  of  that  prison  (^)  ; 
the  court  held  these  to  be  sufficient  descriptions  of  the  de])0- 
nent's  place  of  abode,  within  the  meaning  of  the  rule  of  court 
above  mentioned.  And  in  an  affidavit  by  an  attorney's  clerk 
it  is  enough  to  state  his  master's  residence  (A).  But  a  depo- 
nent describing  himself  as  "  clerk  to  the  defendant's  attorney," 
without  stating  any  residence,  is  insufficient (i).  If  the  de- 
fendant be  a  prisoner  in  the  custody  of  the  sheriff  (^),  or  in 
the  Fleet,  &c.,  merely  describing  as  such  will  suffice  ;  and 
this  although  when  he  made  the  affidavit  he  was  out  on  a  day 
rule(^).  A  deponent  cannot  describe  himself  as  late  of  a 
place  where  lie  has  ceased  to  reside,  w^hen  he  actually  resides 
at  another  place  at  the  time  of  making  the  affidavit  (m).  And 
where  the  deponent  described  himself  as  of  "  Dorset-place, 
Clapham-road,  Middlesex,"  and  his  true  place  of  residence 
was  Dorset-place,  Clapham-road,  Surrey,  it  was  holden  bad(w). 
The  court,  however,  have  in  some  cases  refused  to  try  the 
real  place  of  the  deponent's  abode  upon  affidavit  (o). 

Deponent's  Deponent's  Addition.']  The  rule  of  H.  T.,  2  JV.  4,  r.  5,  re- 

Addition,  quires  that  "  the  addition  of  every  person  making  an  affidavit 
shall  be  inserted  therein."  But  the  rule  does  not  extend  to 
an  affidavit  made  by  a  party  in  the  cause,  if  he  describe 
himself  as  such,  as  by  the  words  "  the  above-named  plaintiff," 
or  "  the  above-named  defendant,"  or  the  like(/>).  Where,  in 
an  affidavit  to  found  a  motion,  the  addition  of  the  deponent  is 
omitted,  the  court  will  not  inquire  whether  the  facts  sw^orn  to 
by  a  deponent  are  sufficient  to  support  the  application  ( 5' ). 
Merchant  (r),  and  manufacturer (5),  and  "  late  clerk  to," 
&c.(^),  and  "  managing  clerk  to,"  ikc.(u),  and  "  agent  and 
collector  to  A.  B.,  (the  plaintiff),  an  hotel-keeper"  («?),  have 
been  considered  sufficient(.r).  And  an  affidavit  commencing 
"  R.  J.,  late  of  the  city  of  W.,  victualler,  but  now  of"  &c., 

(c)  Steuart  v.  Gaverau,  1  H,  &  W^.  699.  246;    4  Dowl.  324,  S.  C. 

(rf)  Boutchet  V.  Kittoe,  3  Kast,  154.  (m)  Sedley  v.  White,  11  East,  529. 

(e)  Alexander  V.  Milton,  1  Dowl.  570;  2  (n)  Collins  v.  Goodger,  4  D.  &  R.  44;  2 

C.  &  J.  424,  S.  C:  Strike  v.  Blanchard,  5  B.  &  C.  563,  S.  C. 

Dowl.  216.  (0)  See  Tidd,  f)th  ed.  179;  2  Smith,  207, 

(/)  Haslop  V.  Thm-ne,  1  M.  &  Sel.  103:  S.  C. ;  Anon.,  2  Leg.  Obs.  382. 

Anon.,  2  Chit.  Rep.  15:  Alexander  v.  Mil-  (p)  Ante,  1211,  n.  (x). 

ton,  2  C.  &  J.  424.  (q)  Rex  v.  Justices  of  Carnarvon,  5  Nev. 

ig)  Sedley  v.  White,  11  East,  528.  &  M.  364. 

(h)  Strike  v.   Blanchard,  5  Dowl.  216:  (r)  Vassier  v.  Alderson,  3  M.  &  Sel. 

Bottomby  v.  Bellchambers,  4  Dowl.  26.  165. 

(i)  Daniels  v.   May,  5   Dowl.  83:   but  {s\  Smith  v.  Younger,  3  B.  8c  P.  550. 

see  Simpson  v.  Drummond,  2  Dowl.  473:  {t)  Simpson  v.  Drummond,  2  Dowl.  473. 

Bottomby  v.  Bellchambers,  4  Dowl.  26;    1  (m)   Per  Littledale,  J.,  Grates  v.  Brown- 

H.  &  W.  362,  S.  C.  ing,  6  Ad.  &  Ell.  80.'. 

(k)  Je)-vis  V.  Jones,  1  H.  &  W.  654;  4  (v)  Short  v.  Campbell,  3  Dowl.  487- 

Dowl. 610,  S.  C.  (r)  See  Vol.  I.  485:  see  Anon.,  6  Taunt. 

(l)  Sharp  V.  Johnston,  2  Bing.   N.   C.  73:  and  see  the  eases  as  to  the  description 
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without   any   further  addition,  has  been  held  sufficient  (j/).  chap.xxxvj. 

But  "  assessor"  is   not  a  sufficient   description  {z).     Nor  is 

"  acting  as  managing  clerk  to"  &c.(«).  An  affidavit  of  me- 
rits to  set  aside  an  interlocutory  judgment,  or  the  like,  must 
be  made  either  by  the  party  himself,  or  by  his  attorney 
in  the  cause,  or  by  the  managing  clerk  of  the  attorney,  who 
has  the  management  of  that  particular  cause  ;  and  he  must 
describe  himself  accordingly  in  the  affidavit(5).  In  a  joint 
affidavit,  an  objection  to  the  description  of  one  of  the  depo- 
nents does  not  render  the  statements  of  the  others  inadmis- 
sible (c). 

It  is  not  in  general  necessary  to  give  any  addition  to  any  Addition,  &c, 


of  other  Par- 
ties. 


other  party  but  the  deponent  (c?).  But  the  christian  and 
surnames  of  parties  ought  in  general  to  be  inserted,  if  practi- 
cable (e). 

Deponents  Signature.~\    Affidavits    made   in   this   country  Deponent's 
must  be  signed  by  the  deponent.     It  is  no  objection  to  an  Signature, 
affidavit  that  the  signature  is  in  a  foreign  character  (/").     An 
affidavit  sworn  before  a  judge  in  Germany  and   signed   by 
the  judge,  but  not  by  the  deponent,  has  been  held  sufficient, 
it  being  sworn  that  such  is  the  practice  in  Germany  (^). 

Ju7^at.~\  The  jurat  is  written  at  the  foot  of  the  affidavit.  Jurat 

to  the  left  of  the  page,  in  this   form :  "  Sworn  at ,  this 

da^  of ,  1838,  before  me, .  "     But  if  the 

affidavit  be  made  by  two  or  more  persons,  their  names  must 
be  severally  written  in  the  jurat  {Ji);  and  the  form  in  that 
case  will  be  thus :  "  The  above-named  deponents,  A .  B.  and 

C.  D.,  were   severally/  sworn    at  ,  this  ■  day  of 

,  1838,  before  me, ."     The  time  of  swearing  the 

affidavit  must  be  stated  in  the  jurat  (i) ;  and  if  sworn  be- 
fore a  commissioner,  the  jurat  should  state  the  place  where 
the  affidavit  was  sworn  (k),  though  the  Court  of  Common 
Pleas  have  held  that  the  omission  is  not  material  (l).  If 
sworn  abroad,  the  jurat  must  state  the  place  at  which  it 
was  sworn  (m).  Where  no  place  was  mentioned  in  the 
jurat,  but  the  affidavit  purported  to  be  sworn  before  the 
Chief  Justice  of  the  King's  Bench  in  Ireland,  and  to  be 
signed  by  him,  and  the  signature  was  verified  here  by  affidavit, 
it  was  deemed  sufficient  to  hold  a  defendant  to  bail  under  a 
judge's  order  (to).  If  the  affidavit  be  sworn  before  a  com- 
missioner of  the  court,  by  a  person  who,  from  his  signature, 

of  bail  in  the  notice  of  bail,  ante,  Vol.  I.  (g)  In  re  Eady,  6  Dowl.  fil5. 

580.  (h)  R.  M.,  37  G.  3,  r.  1:  7  T.  R.  82:  R. 

(y)  Angel  v.  Ihler,  5  M.  &  W.  163.  T.,  1  G.  4,  Exch. :  6  Bing.  236. 

(2)  Nathan  v.  Cohen,  3  Dowl.  370  ;    1  (i)  Doe  v.  Roe,  1  Chit.  Rep.  228:  Wood 

H.  &  W.  107,  S.  C.  V.  Stephens,  3  Moore,  236. 

(a)  Graves  v.  Browning,  6  Ad.  &  EL  (A;)  MS.,  E.  1814,  Q.  B.:    Rex  v.  Cock- 
805.  Shaw,  2  Nev.   &   M.  378:    R.   v.    West 

(b)  Neesom  v.  Whytock,  3  Taunt.  403:  Riding  of  Yorkshire,  3  M.  &   Selw.  493  : 
R.  V.  Sheriff  of  Middlesex,  1  Chit.  372.  Boyd  v.  Straker,  7  Price,  662. 

(c)  Nathan  v.  Cohen,  3Dowl..S70;  1  H.  (I)  Symmers  v.  Wason,  1  B.  &  P.  105. 
&    W.  107.  S.    C  ;    Ex   p.    Edmonds,    5  (ni)  Walker  v.  Christian,  cor.  Bosanquet, 
Dowl.  702:  but  see  K.  v.  Sheriffs  of  Car-  J.,   at  chambers,  3rd  April,  1835,  after 
narvon,  5  Nev,  &  M.  364.  consultation  with  other  judges:   also  in 

(d)  See   Watei-s    v.  Joyce,   1   D.  &  R.  another  case  on  same  day.     In  the  first 
150.  case  the  affidavit  was  sworn  in  the  Indies, 

(e)  See  Reynolds  v.  Hankin,  4  B.  &  Aid.  in  the  latter  at  Boulogne  ;  but  in  neither 
.536:  but  see  Howell  v.  Coleman,  2  B.  &  case  did  the  affidavit  state  it. 

P.  466.  (n)  French  v.  Bellew,  1  M.  &  Sel.  302. 

(/)  Nathan  v.  Cohen,  3  Dowl.  370. 
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Hook  IV  appears  to  ])0  illiterate,  sueh  cojiiniissioner  .shall  cfTtify  in  f 
^^^"^  '■  the  jurat  that  the  affidavit  waH  read  in  his  j)reHence  to  the 
party  makiufj^  the  same,  and  that  sueh  l)arty  seemed  ])er-  . 
t'eetly  to  understand  the  same,  and  that  the  party  wrote  | 
his  siu;n;ituri'  in  the  ])resenee  of"  the  eommissioner  (o) ;  hut 
if  sworn  hi-lore  a  judge,  or  in  eourt,  this  is  unnecessary. 
When  an  affidavit  is  made  hy  a  foreigner  in  the  English 
language,  an  interpreter  must  he  sworn  hy  the  officer  taking 
the  affidavit  to  interpret  it  truly,  and  the  jurat  should  state 
that  the  inter})reter  was  so  sworn,  and  did  interpret  the 
affidavit.  It  is  not,  however,  necessary  that  any  affidavit 
should  he  made  hy  the  intrepreter,  or  the  officer  taking  tlu; 
affidavit;  it  is  sufficient  that  the  latter  certifies  hy  iXm  jurat 
that  such  steps  were  taken  (/>).  If  an  affidavit  purports  to  I  ^ 
be  signed  by  a  deponent,  it  will  be  no  objection  that  it  is 
signed  in  a  foreign  character ;  and  there  is  no  statement  in 
the  jurat  to  shew  that  the  defendant  is  a  foreigner,  and  that 
the  writing  in  question  is  his  signature  (</).  In  the  case  also 
of  an  affidavit  made  by  a  marksman,  it  is  sufficient  for  the 
officer  making  the  jurat  to  certify  thereon,  that  it  was  read 
over  to  the  deponent,  and  seemed  to  be  understood  by  him, 
without  the  officers  making  an  affidavit.  If  the  affidavit  be 
in  a  foreign  language,  there  must  be  another  affidavit  by  an 
interpreter  as  to  its  translation  and  meaning  (r).  Also,  if 
sworn  before  a  commissioner,  it  should  appear  that  the  per- 
son before  whom  it  is  sworn  is  a  commissioner  of  the  court  (5); 
although,  perhaps,  this  would  not  be  considered  material,  if  j  ik 
the  affidavit  be  intitled  in  the  court  in  which  it  is  used, 
and  the  commissioner  be  in  fact  a  commissioner  of  the  court  (^). 
But  in  a  case  in  the  Common  Pleas,  it  was  held  that  an 
affidavit  of  debt  sworn  before  a  commissioner  in  the  country, 
without  stating  him  to  be  a  commissioner  in  the  jurat,  is  j 
insufficient,  although  intitled  in  the  court  {u).  The  jurat  \ 
of  an  affidavit  sworn  before  a  commissioner,  stating  it  to 
have  been  received  "  by  virtue  of  a  commission  forth, "  &c., 
omitting  the  word  "issued"  is  sufficient  (v). 
Erasure^or.  ^  The  rule  of  M.  T.,  87  Geo.  3,  (7  T.  R.,  82,  Q.  B.),  pro- 
in  Jurat!^'^°"  vides  "  that  no  affidavit  be  read  or  made  use  of  in  any  matter 
depending  in  this  court,  in  the  jurat  of  which  there  shall  be 
any  interlineation  or  erasure. "  A  line  drawn  through  two 
words  in  the  jurat,  leaving  them,  however,  perfectly  legible, 
is  an  erasure  within  this  rule,  and  vitiates  the  affidavit, 
though  the  omission  or  retention  of  the  words  would  not 
vary  the  sense  (x).  But  the  alteration  of  a  figure  in  the 
date  of  an  affidavit  in  the  jurat,  by  writing  one  figure  over 

(0)  R.  E.,  31  G.  3,  Q.  B.:   4  T.  R.  284:  lated,  and  the  translation  verified  ;   and 

R.  T,,  I  G.  4,  Exch.:  see  Haynes  v.  Poirell,  the  oath  may  be  administered  in  the  fo- 

3  Dowl.  599  ;  1  Chit.  Rep.  660.    It  must  reign  language  if  it  be  translated  by  an 

be  read  over  and  explained  by  the  com-  interpreter  to  the  deponent.    (Ini-e  Eadi/, 

missioner,  and  not  by  a  third  party.  {R.  6  Dowl.  615). 

V.  Sheriff  of  Middlesex  in  Disney  v.  An-  (s)  Rex  v.  Hare.  13  Fast,  189. 

thony,  A  Dowl.  765).    See  the  form,  Chit,  (t)  See  Kennet  Canal  Company  v.  Jones, 

Forms,  207,  7  T.  R.  451;  R.  T.,  3  W.  &  M.:  Sharpe 

(p)  Bosc  V.  Solliers,  6  D.  &  R.  514;  4  v.  Johnson,  4  Dowl.  324. 

B.  &  C.  358,   S.  C:    and   see  Marzetti  v,  (u)    Hoivard  v.  Brown,  1  Moo,  &    P, 

Jouffrov,  1  Dowl.  41.  22;  4  Bing.  393.  S.  C. 

(q)  Nathan  v.  Cohen,  3  Uowl.  370.  (v\  Daly  v.  Mahon,  6  Dowl.  192. 

(r)  It  is  no  objection   to  an  affidavit  (x)   Williams  v.  Cloxigh,  1  Adol,  &  El. 

sworn  before  a  foreign  court,  that  it  was  376:  see  Houlden  v.  Fassen,  6  Bing.  236; 

taken  in  the  foreign  language,  if  trans  4  Mo.o.  &  P.  127,  S.  C. 
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another,  is  not  an  erasure  or  interlineation  within  the  rule(^).  chap.xxxvi. 
And  if  the  words  "  before  me  "  in  the  jurat  are  struck  out, 
and  the  words  "by  the  court"  introduced,  it  is  not,  it  seems, 
within  the  rule  {z).     An   erasure   over   the  jurat   does   not 
vitiate  it  (a). 

In  general,  time  will  not  be  given  to  cure  a  defect  in  the  Amendment 
jurat  {b).     Where,  however,  the  names  of  the  deponents  were  of^^ur^t. 
omitted  in  i\\Q  jurat,  through  the  inadvertence  of  the  judge's 
clerk,  an  amendment  was  allowed  (c). 

Before  wliom  to  he  Sworn.']  Affidavits  intended  to  be  used  Before  whom 
in  the  course  of  any  proceedings  in  the  superior  courts  must  ^°  ^  sworn, 
be  sworn  either  in  the  court  in  which  the  proceeding  is  pend-  commission-' 
ing,  or  before  one  of  the  judges  sitting  at  Nisi  Prius  (d),  er,  &e. 
or  at   chambers  (e),  or  before   a  commissioner  of  the  court 
authorized  to  take  affidavits  by   stat.  29,  C.  2,  c.  5  (/) ;   or 
before  a  commissioner  empowered  to  take  affidavits  in  Scot- 
land or  Ireland,  by  the  stat.  3  (^-  4  JV.  4,  c.  42,  s.  42  (post, 
1216);  or,  in  case  of  an  affidavit  to   hold  to  bail,  (prior  to 
1  &  2  F.  c.  110),  before  the  officer  who  issued  the  process, 
or  his   deputy  (g).     It   has  been  held,  that,  since  the  11  G. 
4  <$f  1  W.  4,  c.  70,  s.  4,  it  is  no  objection  to  an  affidavit  to 
ground  an  attachment  against  a  witness  for  contempt,  that  it 
is  sworn   before  a  judge   of  a  different   court  from   that   to 
which  the  contempt  was  shewn  (A). 

A  commission  to  take  affidavits  does  not  authorize  the  com- 
missioner to  administer  an  oath  for  the  viva  voce  examina- 
tion of  a  witness  before  an  arbitrator  («'). 

By  a  general  rule  of  all  the  courts  of  if.  T.,  2  TV,  4,  r.  1,  Before  Attor- 
s.  3,  "no  affidavit  of  the  service  of  process  shall  be  deemed  SsSorhis 
sufficient,  if  made  before  the  plaintiff's  own  attorney,  or  his  Clerk, 
clerk. "  Also  affidavits  sworn  before  the  attorney  or  solicitor 
in  a  cause  cannot  be  read(^),  and  this  rule  extends  to  affi- 
davits taken  before  attornies,  as  commissioners,  in  causes 
wherein  the}'"  are  concerned  for  the  parties  in  whose  behalf 
such  affidavits  are  made,  except  where  they  are  made  for  the 
purpose  of  holding  the  defendant  to  bail  (/).  And  an  affi- 
davit made  before  a  commissioner,  who  acts  as  the  attorney 
of  the  defendant  before  an  appearance  is  entered,  cannot  be 
used,  for  he  is  within  the  limit  of  the  rule  as  the  attorney 
on  the  record  (m);  but  it  must  be  clearly  shewn  that  he 
acted  as  such  attorney  at  the  time  of  taking  the  affidavit, 
and  it  is  not  sufficient  to  shew  that  he  is  so  at  the  time  of 
making  the  objection  (n).  The  statement  of  a  party  that  a 
particular   person   is  his  attorney,  is  sufficient  evidence  to 

(.V)    Jacob    V.  Hungate,   3  Dowl.  456,  any  other  of  the  courts,  provided  it  be 

Exch,  intitled  in  that  other  court. 

(2)  Austin  V.  Grange,  4  Dowl.  576.  (/)  See  Rexv.  Jones,  2  Salk.  461.     The 

(a)  Atkinson  v.  Thomson,  2  Chit.  Rep.  statute  is  extended  to  the  Isle  of  Man  by 
19 :    and  see  Houlden  v.  Fassen,  6  Bing.  6  Geo.  3,  c.  5(),  s.  2. 

236;  4  Moo.  &  P.  127,  S.  C.  (g)  12    G.  1,  c.  29,  Vol    I.  496. 

(b)  See  Anon.,  2  Chit.  Rep.  20.  but  see  (h)  Phillips  v-  D)-ake,  2  Dowl.  45. 
Goodrich  v.  Furley,  4  Dowl.  392.  [i)  Rex  v.  Hanks,  3  Car.  &  P.  419,  per 

(c)  Exp.  Smith,  2  Dowl.  6l»7.  Gaselee,  J. 

(d)  Rex  V.  JoUiffe,  4  T.  R.  285.  (k)  R.  E.,  15  Geo.  2,  r.  11,  Q.  B.  i  R.  E. 
'.  I    \e)  It  has  been  already  noticed,  (ante,    13  Geo.  2,  r.  1,  C.  P. 

120b),  that  an  affidavit  sworn  before  a        (I)  Goodtitle  d.  Pi/e  v.  Badtitle,  8  T.  R. 

judge  of  the  superior  courts  is  receivable  638. 

in  tne  court  to  which  he  belongs,  though        (m)  Kidd  v.  Davis,  5  Dov;].  568. 

not  intitled  ;  and  that  it  is  receivable  in        (n)  Beaumont  v.   Dean,  4  Dowl.  354. 
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nooK  IV.    invalidate  the  affidavit  on   this  ground,  tliougli  tlic  fact  is' 
^^^"^  '•      not  positively  sworn  to  (o).     The   rule  which  prevents  the  ' 
swearing  oi"  affidavits  het'ore  the  attorney  or  solicitor  in   the 
cause,  did    not  fornu'rly  extend    to   the  attorney's  clerk  (//). 
So,    in   the  Common    JMeas,   if  the  agent   in   town    were  the 
attorney  on  record,  it  was  no  ol)jection  to  an  affidavit  of  the 
party,   that  it  was    sworn  before  his   own   attorney    in  the 
country  {q).     But  now,  by  a  general  rule   of  all  the  courts 
of  //.  7'.,  2  W.  4,  reg.  1,  6-.  6,  "where  an  agent  in  town,  or 
an    attorney  in    the    country,  is  the   attorney  on  the  record, 
an  affidavit  sworn  before  the  attorney  in  the   country  shall 
not   be   received ;    and  an  affidavit    sworn   before   an   attor- 
ney's clerk   shall  not   be  received  in   cases   where  it   would 
not  be  receivable  if  sworn  before  the  attorney  himself;  but 
this  rule  shall  not  extend  to  affidavits  to  hold  to  bail. "     An 
affidavit  sworn  before  the  clerk  to  an  attorney,  who  makes  an 
application  that  his  client  may  be  admitted  as  a  party  to  a 
cause,  is  not  within  the  prohibition  of  this  rule(r). 
Commission        By  the  3  (^  4  W.  4,  c.  42,  s.  42,  a  power  is  given  of  grant- 
Affidavit"^in     ^"o  commissions  to  take  affidavits  in  Scotland  and   Ireland, 
Scotland  and   to  be  used  in  the  superior  courts  of  common  law  and  equity 
Ireland.  ^^  Westminster.     And  the  enactment,  after  reciting  that  "  it 

w^ould  be  convenient  if  the  power  of  the  superior  courts  oi 
common  law  and  equity  at  Westminster  to  grant  commission;- 
for  taking  affidavits  to  be  used  in  the  said  courts  respectively 
should  be  extended, "  is  as  follows  :  "  That  the  Lord  High 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  tht 
Great  Seal,  the  said  Courts  of  Law,  and  the  several  judge.' 
of  the  same,  shall  have  such  and  the  same  powers  for  grant- 
ing commissions  for  taking  and  receiving  affidavits  in  Scot- 
land and  Ireland,  to  be  used  and  read  in  the  said  court; 
respectively,  as  they  now  have  in  all  and  every  the  shire: 
and  counties  within  the  Kingdom  of  England,  and  dominioi 
of  Wales,  and  towTi  of  Berwick-upon-Tweed,  and  in  th< 
Isle  of  Man,  by  virtue  of  the  statutes  now  in  force ;  and  tha 
all  and  every  person  and  persons  wilfully  swearing  or  af 
firming  falsely  in  any  affidavit  to  be  made  before  any  persoi 
or  persons  who  shall  be  so  empowered  to  take  affidavits  un 
der  the  authority  aforesaid,  shall  be  deemed  guilty  of  per 
jury,  and  shall  incur  and  be  liable  to  the  same  pains  an< 
penalties  as  if  such  person  had  wdlfully  sworn  or  affirme 
falsely  in  the  open  court  in  which  such  affidavit  shall  b 
intitled,  and  be  liable  to  be  prosecuted  for  such  perjur 
in   any  court  of  competent  jurisdiction  in  that  part  of  th 


United  Kingdom  in  which  such  oflFence  shall  have  been  com 

mitted,  or  in  that  part  of  the  United  Kingdom  in  which  sue 

person  shall  be  apprehended  on  such  a  charge. "  ■ 

Commissioner      Where  it  appeared  from  the  affidavits  that  the  defendar 

not  in  Chief    had   been   arrested  for  the   amount   of  a   bill   of  exchangt 

hiTufficient!"'  upon  an  affidavit  made  at  Athlone,  county  of  Roscommmoi 

in  Ireland,  purporting  to   be  sworn  before   a   commissiom 

for  taking  affidavits  for  the  Court  of  Common  Pleas,  in  tt 

(0)  Haddock  v.  Williams,  7  DowL  327-  Williams  v,  Hockin,  8  Taunt.  435 ;   Tid 

(p)  Goodtitle  d.  P/,e  v.  Badtitle,  8  T.  R.  PracL,  9th  ed.  494. 
638.  (r)  Doe  Grant  v.  Roe,  5  DowL  409. 

iq)  Read  v.  Cooper,  5  Taunt.  89 :  and  see 
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said  county,  and  was  signed  "  John  Gaynor, "  who  stated  Chap.xxxvi. 
that  he  was  not  a  commissioner  for  taking  affidavits  in  the 
courts  of  Englandy  but  of  Ireland;  the  court  having  referred 
to  the  Chief  Justice's  clerk's  list  of  commissioners,  wherein 
Mr.  Gaynor's  name  was  not  found,  discharged  the  defend- 
ant out  of  custody  on  entering  a  common  appearance  (5). 

It  has  been  made  a  question,  but  not  decided,  whether  a  BritishConsui 
British  consul,  or  vice-consul,  resident  in  a  foreign  country,  insufficient. 
has  authority,  by  virtue  of  his  office,  to  administer  an  oath 
for  the  purpose  of  holding  a  defendant  to  bail  in  this  coun- 
try {t).  And  it  has  been  held  in  a  late  case  that  an  affi- 
davit of  the  verification  of  the  certificate  of  the  acknowledg- 
ment of  a  married  woman  under  the  Fines  and  Recoveries 
Act,  the  parties  being  resident  in  Germany,  must  be  sworn 
before  a  native  court,  and  an  affidavit  sworn  before  the  Brit- 
ish consul  is  not  sufficient  (w). 

If  an  affidavit,  intended  to  be  used  in  the  court,  be  sworn  Verification 
before  a  judge  in  Ireland  or  Scotland,  the  judge's  signature  &cf/where'^^ 
to  the  jurat  must  be  verified  by  an   affidavit  made  in  this  Affidavit 
country;  but,  if  sworn  before  any  other  person,  (except  a  ^^"'" ^^^°*^' 
commissioner  authorized  by  the  above  act,  3  <5f  4  W.  4),  or 
before  any  judge  or  other  officer  in  a  foreign  country,  not 
only  his  signature  to  the  jurat,  but  also  his  authority  to  ad- 
minister oaths  and  take  affidavits,  must  be  verified  in  like 
manner  (^);  or  by  the  certificate  of  a  notary  public  (y),  or, 
it  would  seem,  of  a  British  consul  {z).     The  Court  of  Ex- 
chequer in  this  country  have,  in  several  instances,  allowed 
an   affidavit    sworn   before  a  commissioner   of  the  Court   of 
Exchequer  in  Ireland,  or  a  magistrate   in   Scotland,  to   be 
read  (a). 

When  to  he  Swornr\  As  to  when  affidavits  in  support  of  When  to  be 
a  rule  must  be  sworn,  see  ante,  1185;  against  a  rule,  ante,^"^^^^' 
1191;    on  moving  for  new  trial,  ante,  1101;  to  hold  to  bail, 
ante.  Vol.  I.  485. 

Where  an  application  to  the  court  is  to  be  founded  on  an 
affidavit,  such  affidavit  must  be  sworn  and  produced  in  court 
before  the  rule  shall  be  drawn  up,  &c.  {b). 

When  to  be  Filed.']  Affidavits  to  hold  to  bail  are  filed  at  When  to 
the  time  you  sue  out  the  process  (c).     As  to  filing  affidavits 
on  motions,  see  ante,  1185,  1191,  1194.     By  rule  of  all  the 
courts  of  H.  T.,  1    Vict.,  it  is  ordered,   "that  all  affidavits 
read  before   a  judge   of  any  of  the  said  courts,  or  before   a 

(«)  Sharp  V.  Johnstcn,   4  Dowl.  324;  2  ment,  and  not  that  he  may  take  the  affi- 

Bing.  N.  C.  246;  2  Scott,  405 ;  1  Hodges,  davit  himself. 

298;  11  Leg.Obs.  117,  118,  S.  C-  and  see  (x)  See  Kench  v.  Bellew,   1  M.  &  Sel. 

Wranken  v.  Frowd,  11  Leg.  Obs.  261.  302:  O' Mealy  v.  Newell,  8  East,  364:  Dal- 
it) Piekardo  v.  Machado,  4  B.  &  C.  886;  tner  v.  Barnard,  7  T.  R.  2.')1:  Exp.  Wors- 
en. &.  R.  478,  S.  C. :  Exp.  Lad;/ Hutchin-  ley,  2  H,  Bl.  275:  Piekardo  v.  Mavhado,  4 

wn,   1  Moo.    &  P.  559;   4  Bin?.  606,  S.  B.  &  C.  886;  7  D.  &  R.  478,  S.  C. 

C:  Ridden  v.  Nash,  8  Moore,  632.  (y)  Ex.  p  Worsley,  2  H.  Bl,  275. 

1    (m)  InreEady,  6  Dowl.  615:  see  Rid-  (z)  See  In  re  Barber,    4  Dowl.  640,  per 

ilell  V.  Nash,  8  Moore,  632.  Iti  re  Barber,  Tindal,  C.J,;  and  qucere  as  tothemargin- 

\[  Dowl.  640,  seems  from  the  marginal  al  note  ? 

lote  to  be  an  authority  the  other  way,  (a)  Kilby  v.  Stanton,  2  Y.  &  J.  75:  El- 

'•JMit  the  real  point  decided  In  re  Barber  lis  v.  Sinclair,  3  Y.  &  J,  273:    Watson  v. 

«ems  to  be  merely  that  a  consul  may  certi-  Williamcon,  1  Dowl.  607. 

y  the  handwriting  and  authority  of  the  (b)  R.  H.,  36  G.  3,  r,  1 :  ante,  1185, 

rarty  taking  the  affidavit  of  acknowledg-  (c)  See  Vol.  I.  520. 
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master  of  tlie  .same,  sliull  l»c  fik'd  witli  the  masters  of  tli* 
said  courts,  and  he  alj)lial)etically  indexed.  Sueli  alfidavit 
to  ])e  delivered  to  the  said  masters,  in  order  to  l>e  lih-d. 
four  times  in  the  year  ;  that  is  to  say,  the  last  day  of  cacii 
term."  In  all  other  cases,  if  the  affidavit  he  sworn  in  town 
they  must  l)e  tiled  with  the  masters,  as  soon  as  used,  whe  , 
ther  the  motion  ho  granted  or  not,  in  order  that  they  may 
he  ji;iven  in  evidence,  if  necessary,  on  an  indictment  for  per- 
jury (^/);  hut  if  sworn  l)efore  a  commissioner,  in  strictness 
they  should  he  first  filed  with  the  masters,  and  then  copies 
taken  of  them,  for  the  purpose  of  heing  used  in  court  (e) 
which,  however,  is  not  attended  to  in  practice.  Affidavits 
used  hefore  the  master  on  taxation  of  costs  cannot  Ije  reac 
on  shewing  cause  against  a  rule  for  reviewing  the  taxation 
unless  they  are  referred  to  in  the  rule ;  a  notice  that  the^ 
will  he  used  is  not  sufficient  (/).  If  the  opposite  attorney 
on  demand  made,  refuse  to  file  the  affidavits,  or  give  a  coj)y  o 
them,  the  court  will  interfere  and  compel  him  {g).  Affidavits.  §i 
when  once  filed,  may  he  made  use  of  by  the  opposite  party 
though  the  party  who  filed  them  may  decline  to  use  them  (A) 

Also,  as  we  have  seen  ante,  1191,  1102,  in  all  cases  wner< 
a  special  time  is  limited  in  any  rule,  before  which  time  ai 
affidavit  is  required  to  be  filed,  no  affidavit  filed  after  tha 
time  shall  be  made  use  of  in  court,  or  before  the  master 
unless  it  shall  appear  to  the  satisfaction  of  the  court  that  th( 
filing  of  such  affidavit  within  the  time  limited  was  pre 
vented  by  inevitable  accident. 

By  rule  of  all  the  courts  of  H.  7\,  1  Vict.,  it  is  ordered 
"  that  on  and  after  the  fourth  day  of  the  present  Hilan 
term,  all  affidavits  sworn  before  a  commissioner  in  th 
country,  or  a  judge  of  assizes  on  the  circuit,  be  read  in  th 
several  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche 
quer,  or  before  any  judge  of  the  same,  or  any  of  the  master 
thereof,  in  like  manner  as  other  affidavits,  and  withou 
obliging  the  parties  filing  them  to  obtain  copies  of  th 
same. " 

How  long  in  Force.']  Age  is,  in  general,  no  objection  i 
an  affidavit  (f),  unless  the  case  is  one  in  which  the  lapse  o 
time  affects  the  matters  contained  in  it;  as  in  the  case  c 
an  affidavit  of  debt,  which  is  only  good  for  a  year,  it  bein 
presumed  after  that  period  that  the  debt  is  paid  {j). 

Defects,  when      Defects,  when  Aided,  Amended,  c^'c]  Defects  in  affidavits  ar 
aid^,  amend-  yery  rarely  aided ;  and,  if  defective,  time  is  seldom  grante 
'     "  to  cure  the  defect,  except  in  some  cases  in  the  justificatio: 

of  bail.     In   the  case    of  affidavits  to  hold  to   bail,   defect 
are  waived  in  general  after  the  expiration  of  eight  days  fror 
the  arrest  (  Vol.   I.   503) ;    but  they  cannot  in  any  case 
remedied  by  a  supplementary  affidavit.  {^Id.  502).     An   affi 
davit  cannot  be  made  use  of  if  altered  after  it  is  sworn  {k 


Affidavits 
sworn  in  the 
Country  may 
be  used  with- 
out taking 
Copies. 


!' 


How  long  in 
Force. 


ftl; 


(d)  Rex\.Crossley,  7  T.  R,  315:  Johns 
V.  Mills,  14th  Nov.  1832;  K.  B.  MS.;  1 
Dowl.  510,  S.  C. ;  Ex  p.  Dicas,  2  Dowl. 
92:  Exp.  Elde}-ton,  Id.  568. 

(e)  29C.2,  C.2:  R,  M.,  9  G.  2. 
(/)  ClWe  V.  Rosset;  2  Dowl.  21. 


ig)  Ex  p.  Dicas,  2  Dowl.  92. 

()i)  Price  V.  Hayman,  7  Dowl.  47. 

(i)  Doe  Clarke  v.  Stilwell,  3  Nev.  &  ] 
701:  but  see  Burt  v.  Owen,  1  Dowl.  691 
(i)  Ante,  Vol.  I.  497- 
\k)  Wright  V.  Skinner,  5  Dowl.  92. 
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Ajipearing  and  using  affidavits  in  opposition  to  a  rule  do  not  Chap.xxxvi. 
waive  an  objection  to  the  title  of  tlie  affidavit  on  which  the 
rule  was  moved  (^).  Two  months  delay  in  making  an  ob- 
jection is  no  waiver  of  it(»i).  Where  a  rule  has  been  ob- 
tained on  an  affidavit,  which  is  defective  in  not  having  a 
proper  Jt«ra#,  the  party  moving  cannot,  when  cause  is  shewn, 
and  the  objection  taken,  remove  the  effect  of  it  by  producing 
a  fresh  affidavit  similar  to  the  first,  with  a  proper  J^fra^.•  the 
proper  way  is  to  re-swear  the  original  affidavit,  and  the  court 
will  enlarge  the  rule  for  that  purpose,  or  allow  the  new 
affidavit  to  be  filed  (w).  Where  a  motion  for  a  rule  nisi 
is  made  upon  certain  affidavits,  the  j)arty  will  not  be  allowed 
afterwards,  when  cause  is  shewn,  to  make  use  of  any  other 
affidavits  made  subsequently,  at  least  without  the  leave  of 
the  court,  unless  such  additional  affidavits  be  merely  con- 
firmatory of  what  was  already  sworn  when  the  rule  nisi  was 
made  (o);  nor  will  he  be  allowed  to  make  use  of  any  other 
affidavits,  made  previously  in  the  same  cause,  and  already 
on  the  files  of  the  court,  unless  they  be  expressly  specified 
in  the  rule  nisi{p).  If  there  is  a  defect  in  intitling  affida- 
vits produced  in  shewing  cause  against  a  rule,  the  court  will 
sometimes  allow  the  rule  to  be  enlarged,  in  order  that  the 
title  may  be  amended  (5^).  In  a  recent  case,  the  court  re- 
fused to  allow  the  title  in  the  affidavit  to  be  amended  (r). 
See  further  as  to  the  amending  an  affidavit,  ante,llo6y  1187. 
If  the  affidavit  be  sworn  before  a  party  having  no  authority 
to  receive  it,  it  wi41  be  a  nullity.  It  seems  that  where 
a  rule  is  discharged  on  a  technical  objection  taken  to  an 
affidavit,  without  going  into  the  merits,  no  costs  are  al- 
lowed (s). 

U)  Clothier  V.  Ess,  3  Moo.  &  Scott,  216 ;  (p)  Pet- Baylei/,  J.,  MS,,  E.  1824:  and 

2  Dnwl.  731,   S.   C. :    see   Levy  v.  Dun-  see  Quelle  v.   Boucher,   1  Scott,   283;    3 

combe,  3  Dowl.  447.  Dowl.  IO7,  S.  C. 

(m)  Sharp  v,  Johnston,  4  Dowl.  324.  (</)  Anderson  v.  FM,  3  Dowl.  73. 

{n)  Goodricke  v.  Furlei/,  4  Dowl.  392:  (r)  PhilH/s  v.  Hutchinson,  3  Dow].  20. 

R.  V  Justices  of  Warwick,  5  Dowl.382:but  (s)   Preedyv.  Lovell,  4  Dowl.  671.  Exch,: 

see  jR.  V.  Cockshaw,  2  Nev.  &  M.  27K.  Harris  v.  Matthews,  4  Dowl.  608:  but  see 

(0)   See  ante,  1185,  1191;  SoUoway  v.  Houlditch  \,  Stvinfin,  5  Dowl,  36, 
Whorewood,  2Salk.461. 
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ARBITRATION. 


Sect.  1.  The  Reference,  1220  to  1227. 

2.  The  Award,  S^c,  1227  to  1239. 

3.  Setting  aside  the  Award,  1239  to  1254. 

4.  Enforcing  Performance  of  Award,  1255  to  1261. 
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Sect.  1. 


7%e  Reference. 


iir 


H^Aere  ^Aere  /«  a  Cause  in  Court, 

1220. 
Where  there  is  no  Cause  in  Court, 

1222. 
Alteration  of  Submission,  1124. 


Revocation  of  Submission,  Sfc. 

1225. 
Effect  of  Agreement  to  refer  ot< 

Right  to  Sue,  1227. 


rate 


Book  iv.  

Part  ii. 

Where  there  Where  there  is  a  Cause  in  Court.']  WHERE  the  matter  in 
is  a  Cause  in  tended  to  be  submitted  to  arbitration  is  also  the  subject  o: 
an  action  pending  in  one  of  the  superior  courts  at  Westmin 
ster,  if  the  defendant  has  been  liolden  to  bail,  it  is  usual  t( 
wait  until  the  cause  shall  be  called  on  at  Nisi  Prius,  an( 
then  take  a  verdict  for  the  damages  stated  in  the  declaration 
subject  to  the  award  of  the  person  to  whom  the  cause  ii 
to  be  referred :  otherwise,  the  reference  to  arbitration  woulc 
be  a  discharge  of  the  bail  (a).  But  if  the  defendant  hav< 
not  been  holden  to  bail,  then  the  cause  may  be  referred,  a 
any  time  before  trial,  by  judge's  order  or  rule  of  court ;  or 
when  the  cause  is  called  on,  by  order  of  Nisi  Prius,  witl  |^ 
or  without  a  verdict  being  taken,  as  the  parties  shall  judg<  \^ 
proper. 


(a)  Vol  I.  634:  2  Saund.  72  b. 
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Where  an  attorney  agreed  to  refer  a  cause  at  Nisi  Prius,      Sect.  i. 
^^ithout  the  consent    or  knowledge  of  his  client,  the  court  Attomev  has 
•efused  to  set  aside  the  rule   of  reference   on   that  account,  Power  to 
jven  although   the  application    for  that  purpose  was    made  ''^^^^• 
jrevioiisly  to    any    proceedings  being   had  before    the  arbi- 
;rator(6).     But   it  would  seem  that  a  client  would  not   be 
)ound  by  his  attorney's  unauthorized  agreement  to  refer  a 
;ause  in  an  unusual  manner  (c). 

If  the  cause  be  referred  at  Nisi  Prius,  the  leading  coun-  Rule  or  Order 
iel  for  both  parties  fix  upon  the  arbitrator,  indorse  their  how  obtaCied. 
)riefs  accordingly,  and  hand  them  to  the  clerk  of  Nisi  Prius, 
)r  associate,  in  order  that  he  may  draw  up  the  order  of  Nisi 
Prius  from  them(<:Z).  But  if  the  cause  is  to  be  referred  be- 
*ore  trial,  then  let  each  party  get  a  motion-paper  to  that  ef- 
fect signed  hy  counsel;  take  them  to  one  of  the  masters,  and 
iraw  up  the  rule{e).  Or,  hy  the  attornies  on  both  sides  sign- 
ing a  consent,  they  may  thereupon  obtain  a  judge''s  order  to 
he  same  effect  (/*)•  After  obtaining  the  rule  or  order,  you 
proceed  as  is  directed  in  the  next  Section.  The  rule  should  order 
;hat  all  proceedings  in  the  action  be  stayed,  otherwise  it 
kvill  not  operate  as  a  stay  of  proceedings  (^g).  It  may  be  here 
)bserved,  that  a  judge's  order  for  this  purpose  may  be  made 
I  rule  of  court,  even  after  revocation,  with  a  view  to  costs  {h). 

Where  all  matters  in  difference  in  the  cause  were  agreed  Amendment 
:o  be  referred,  and  the  associate,  by  mistake,  drew  up  the  Reference! 
)rder  of  reference  generally,  as  to  all  matters  in  difference 
between  the  parties,  the  court  refused  to  amend  it,  and  said 
;hat  the  order  of  reference  must  be  considered  as  a  mere  nul- 
ity,  and  the  parties  must  go  down  again  to  trial  (e).  And, 
m  the  other  hand,  an  order  of  Nisi  Prius  was  refused  to  be 
imended,  according  to  the  terms  of  a  paper  signed  by  coun- 
sel at  the  trial,  the  intention  of  the  parties  appearing,  from 
;heir  subsequent  acts,  to  be  in  favour  of  the  terms  of  the 
)rder  (X). 

Where  a  cause  was  referred  at  Nisi  Prius,  and  a  verdict  Substitution 
jaken  subject  to  the  award  of  a  barrister  as  to  the  damages;  when^fi/sT^'^ 
he  barrister  afterwards  declined  proceeding  in  the  reference,  unable  to 
[>n  the  ground  that  his  opinion  had  been  previously  taken  P'^^'*^^* 
)y  one  of  the  parties  relative  to  the  matter  in  dispute;  and 
he  defendant  thereupon  refused  to  join  in  naming  another 
.rbitrator,    insisting  upon   the  matter  being  submitted   to  a 
ury:  the  court,  upon  application,  ordered,  that,  unless  the 
lefendant  would  consent  to  refer  the  damages  to  another  ar- 
iitrator,  judgment   should  be  entered  up,  and  execution  is- 
ued  for  the  damages  given  by  the  verdict  {I).     But  where 
he  arbitrator  died,  and  another  was  substituted  by  consent 
•ut  afterwards  objected  to,  the  court  held  that  the  death  of 
he  arbitrator  without  making  his  award  had  the  effect  of 

(6'.  Filmer  v.  Delmer,  3  Taunt.  486:  see  ig)  R.  T.,  1  Anne,  2  Ld.  Raym.  789. 

'Mddell  V.  Dowse,  6  B.  &  C.  255:  see  Vol.  {h)  Aston  v.  George,  2  B.  &  A.  395:  see 

^   69.  Gloster  v,  Honan,  1  Jones,   Rep.  Exch. 

,   (t)  See  Iveson  v.  Carrington,  2  D.  &  R.  Ir.  269. 

'  t/;  1  B.  &  C.  160,  S.  C.  (i)  Rawtree  v.  King,  5  Moore,  167. 

e  \d)  See  form  of  order,    Chit.   Forms,  {k)  Pearman  v.  Carte)-,  2  Chit.  29. 

i6.  {I)   Woollei/  V.  Clark,   2  D.  &  R.  158;  1 

(e)  See  form  of  rule,  Chit.  Forms,  658.  B.  &  C.  68,  S. C:  see  Kirkus  v.  Hodgson, 

(/ )  See  form  of  order,  Chit.  Forms,  8  Taunt.  733;   3  Moore,  64,  S.  C. 
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Hook  iv. 
Pakt  II. 

Award  as  to 
(^luse  fauiiot 
exffC'd  Da- 
ma^jts  laid  in 
Declaration, 


ojJi'niiiL;-  tlic  cHUsc,  and  tluit    it  iiiij^lit    lie    re-tiio(l(m).     Se< 
furtluT  as  to  this,  yw.v/,  1215.'}. 

Jt  niiiy  1)0  lU'C'cssary  to  iiuMitioii  in  tliis  ])la(;c',  tliat  th 
arl»iti'at(jr  cannot  (aH  far  as  relates  to  tlio  action  rclViTcd 
award  the  ])aynient  of  a  greater  sum  than  is  laid  as  damage 
in  the  declaration  ;  nor  will  the  court,  ai'ter  a  verdict  takei  ere 
as  above  mentioned,  allow  the  declaration  to  be  amended 
so  HH  to  enlarge  these  damages,  even  \\\n)\\  affidavit  that  i 
greater  debt  can  be  j)roved  before  the  arbitiator (/i).  Jiu 
judgment  may  be  entered  up  for  the  amount  of  the  verdic 
or  damages  laid;  and  if  it  be  entered  up  for  the  greater  sum 
it  may  be  amended  (o). 


Where  there 
is  no  Cause  in 
Court. 


By  Deed  or 
Agreement, 


Warrant  of 
Attorney. 


Submission 
by  Person 
without  Au- 
thority, &c. 


IIIIJ 


Tt 
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Where  there  is  qio  Cause  in  Court.']  Matters  in  differenc 
between   parties,  which  are   not   the  subject   of  any   actioi 
pending  at  the  time,  may  be  referred  to  arbitration  in  an;; 
of  the  three  following  ways,: — 1st,  By  mutual  bonds  or  othe 
deed  or  written  agreement  of  sulnnission,  merely ;  2ndly,  B 
such  bonds,  deed,  or  agreement,  containing  also   the   })artieE 
assent  that  such  submission  shall  be  made  a  rule  of  court  (/?) 
and,  3rdly,    By  parol  agreement ;  in   which   case,  howevei 
the  submission  cannot  be  made  a  rule  of  court,  even  althoug 
the  parties  consent  to  it  {q).     It  is  sometimes  pnident  to  tak 
a   warrant   of   attorney   as  a  collateral   security   to   compcjofi 
performance  of  an  award;  as,  for  instance,  in  the  submissio 
of  the  title  to  land ;  for  if  a  party  in  possession  be  awarde 
to  deliver  possession  of  land  to  the  other,  the  only  mode  b    ote 
which  the  party  can  obtain  possession  is  by  ejectment ;  wherea;   m 
a  warrant  of  attorney  to  confess  judgment  in  ejectment  wit 
a  defeazance,  that  no  execution  should  be  taken  out,  unle 
the  arbitrator  should,  by  his  award,  direct  the  defendant  1 
yield  possession,  and  he  should  neglect  to  do  so  on  or  befor  lei 
the  day  appointed  by  the  award,  would  obviate  the  necessit 
of  an  ejectment  in  such  cases,  and  would  not  put  the  oppc 
site  party  in   any  w^orse  condition  (r).      The  submission, 
by  deed,  should  be  executed  by  the  parties  themselves,  and  nc 
by  their  attornies,  unless  by  virtue  of  a  power  of  attorney. 

Even  one  of  two  or  more  partners  cannot  bind  the  othei 
by  a  submission  to  arbitration  of  matters  arising  out  of  tb 
business  of  the  firm  (5),  without  a  power  of  attorney  ax 
thorizing  him  to  do  so.  And  where  a  person  signed  a  sul 
mission  as  attorney  for  another  without  a  power  auth( 
rizing  him  to  do  so,  and  the  arbitrator  awarded  that  tl: 
attorney  should  pay  a  sum  of  money,  the  court  held  thf 
the  attorney  should  perform  the  award,  and  that  his  princ 
pal  was  not  bound  by  the  submission  {t).  Also,  where  tw 
persons  bound  themselves  jointly  and  severally  to  perform  a 
award,  and  the  arbitrator  awarded  a  sum  to  be  paid  by  eacl 


(m)  Hai-per  v.  Abiahams,  4  Moore,  3. 
As  to  the  necessity  of  getting  rid  of  the 
former  verdict  before  re-trying,  see  Hall  v. 
Rouse,  4  M.  &  W,  24;  6  Dowl.  656,  S,  C. 

(n)  Pearse  v,  Cameron,  1  M.  <te  Sel. 
675:  Prentice  v.  Reed,  1  Taunt,  151. 

(0)  Id. 

ip)  9  &  10  W.  3,  c.  15,  s.  1.  See  form 
of  bond.  Chit.  Forms,  661. 

(q)  Ansellv.  Evans,  7  T.  R.  1  :  Godfrey 


V,  Wade,  6  Moore,  488, 

(r)  Bythewood's  Conveyancing,  Vol 
p,  639. 

is)  Stead  v.  Salt,  10  Moore,  389; 
Bing.  101,  S.  C, :  Adams  v.  Bunkart,  1  < 
M,  &  R.  681;  1  Gale,  48.  S.  C:  see  B( 
nell  V,  Minot,  4  Moore,  340, 

(t)    Bacon   v,    Dubarry,   1    Ld.  Ray. 
246;  1  Salk,  70,  S.  C. 
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the  court  held  that  both  were  jointly  liable  for  each  of  tlie      Sect.  i. 
sums  so  awarded  (w). 

Where  several  underwriters  on  a  policy  agreed  to  refer  the  Several 
demand  of  the  assured,  it  was  holden  that,  as  they  had    a  rgq^Jed^^^" 
community  of  interest  in  the  subject  of  the  insurance,  and 
were  all  underwriters  on  the  same  policy,  one  stamp  for  the 
submission  and  one  stamp  for  the  award  were  sufficient  (v). 

The  submission,  in  order  that  it  may  be  made  a  rule  of  What  Sub- 
court  pursuant  to  a  clause  of  consent  for  that  purpose,  {^post^  be  madeT^^ 
1124),  under  stat.  9  &^  10    W.  8,  c.  15,  s.  2(.x),  must  be  in  Rule  of 
writing,  for  a  parol  submission  cannot   be    made    a  rule    of  ^°^^^- 
court,  even  by  consent  (y) ;  also,  it  must  be  of  some  contro- 
versy or  suit,  "for  which  there  is  no  other  remedy  but  by 
personal   action    or   suit    in    equity. "     Therefore,   the  court 
have  refused  to  make  a  submission   a   rule  of  court,  where 
part  of  the  matter  agreed  to  be  referred  (namely,  an  assault) 
had  been  made  the  subject  of  an  indictment  (z).     It  has  been 
holden  that  the  right  of  real  property  cannot  pass  by  mere 
award  (a) ;  but  it  is  clear   that  a  conveyance  or   release   of 
land  may  be   awarded,  if  within   the   terms  of  the  submis- 
sion (b). 

The    submission   should   distinctly   specify   the   matter  of  i-'orm  of  Sub. 
controversy  submitted ;  or,  if  stated  generally,  it  should   be  whaut'in"^ 
"  of  all  matters  in  difference  between   the  parties. "     Where  eludes. 
an  action  is  pending,  it  may  be  "  of  all  matters  in  dispute 
in  the  cause  between  the  parties, "  or  "  of  all  matters  in  dis- 
pute between  the  parties  in  the  cause  "  (c) ;  the  former  con- 
fining the  submission  to  the  matter  of  the  suit  then  pend- 
ing (5),  the  latter  extending  it  to  all  matters  indifference; 
and  the  costs  being  to  abide  the  event  makes  no  difference  (e). 
It  is  now  more  usual,  in  case  of  a  general  reference,  to  use 
the  phrase  "of  all  matters  in  difference  between  the  parties," 
and  "of  all  matters  in  difference  in  the  cause,"  where  the 

(m)  Mansell  v.  Burridge,  7  T.  R.  352;  which  shall  be  made  concerning  them  by 

see  Barnes,  55.  the  arbitrators  or  umpire,  pursuant   to 

{v)  Goodson  v.  Forbes,  1  Marsh.  525;  6  such  submission;  and  in  case  of  disobe- 

Taunt.  171,  S.  C.  dience  to  such  arbitration  or  umpirage, 

(x)  That  section  enacts  that  "it  shall  the  party  neglecting  or  refusing  to  per- 
and  may  be  lawful  for  all  merchants  and  form  and  execute  the  same,  or  any  part 
traders,  and  others  desiring  to  end  any  thereof,  shall  be  subject  to  all  the  penal- 
controversy,  suitor  quarrel,  controversies,  tiesof  contemning  a  rule  of  court,  when 
suits  or  quarrels,  for  which  there  is  no  he  is  a  suitor  or  defendant  in  such  court, 
other  remedy  but  by  personal  action  or  and  the  court  on  motion  shall  issue  pro- 
suit  in  equity,  by  arbitration,  to  agree  cess  accordingly,  which  process  shall  not 
that  their  submission  of  their  suit  to  the  be  stopped  or  delayed  in  its  execution,  by 
award  or  umpirage  of  any  person  or  per-  any  order,  rule,  command,  or  process  of 
sons  should  be  made  a  rule  of  any  of  his  any  other  court,  either  of  lav/  or  equity. 
Majesty's  courts  of  record  which  the  unless  it  shall  be  made  appear  on  oath  to 
parties  shall  choose,  and  to  insert  such  such  court,  that  the  arbitrators  or  um- 
their  agreement  in  their  submission,  or  pire  misbehaved  themselves,  and  that 
ithe  condition  of  the  bond  or  promise,  such  award,  arbitration,  or  umpirage  was 
whereby  they  oblige  themselves  respect-  procured  by  corruption,  or  other  undue 
ively  to  submit  to  the  award  or  umpirage  means." 

'of  any  person  or  persons,    which  agree-  (y)  Ansell  v.  Evans,  7  T.  R.  1. 

men t  being  so  made  and  inserted  in  their  [z)   Watson  v.   M'Cullum,  8  T.  R.  520: 

submission  or  promise,  or  condition  of  see  R.  v.  Cotesbatch,  2  D.  &  R.  265:  R.  v. 

their  respective  bonds,  shall  or  may,  upon  Bardell,  1  Nev.  &  P.  74;  but  see  Baker  v. 

:  producing  an  affidavit  thereof  made  by  the  Townsend,  7  Taunt.  422;    1  Moore,  120, 

witness  thereunto,  or  any  one  of  them,  in  287. 

ithe  court  of  which  the  same  is  agreed  to  (a)  1  Ro.  Abr.  242:  Marks  v.  Marriot, 

I  be  made  a  rule,  and  reading  and  filing  the  1  Ld.  Raym.  115. 

Isaid  affidavit  in  court,  be  entered  of  re-  (6)  Bl.  Com.  16. 

jcord  in  such  court,  and  a  rule  shall  there-  {c)  Smith  v.  Muller,  3  T.  R.  626. 

upon  be  made  by  the  said  court,  that  the  (d)  Malcolm  v.  FuUarton,  2  T.  R,  644. 

parties  shall  submit  to,  and  finally  be  (e)  Id.  645;  2  Saund.  64,  (7). 
concluded  by,  the  arbitration  or  umpirage 
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Alteration  of 
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Arbitration. 

action  alone  is  ivlVircd.  It  lias  been  holdcii,  that  a  rct'crcncj 
"  of  all  matters  in  difference  between  the  parties"  does  no* 
preclude  one  of  the  ])arties  from  afterwards  suin^  for  a  cause 
of  action  suhsistinj^;  at  the  time  of  tlu;  reference,  if  such  mat 
ter  wei'c  not  a  matter  in  difference;  l)etween  the  parties 
nor  laid  before  the  arbitrator  (_^) ;  but,  in  a  case  where  th< 
reference  was  "of  all  actions  and  causes  of  actions  betweer 
the  parties,"  and,  after  the  award  made,  the  party  therel)} 
ordered  to  jiay  a  sum  of  money  wished  to  deeluct  from  it  i 
sum  due  to  him  by  the  opposite  party,  and  which  had  noi 
been  under  the  considei'ation  of  the  arbitrators,  the  coun 
held  that  he  could  not  do  so ;  for  the  rule  of  reference  waf 
large  enough  to  include  that  transaction,  and  it  should  have 
been  discussed  before  the  arbitrator  {h).  A  submission  tc 
arbitration  by  an  executor  or  administrator  is  not  of  itseL 
an  admission  of  assets  («');  but  it  impliedly  includes  in  it  i. 
submission  of  the  question  whether  the  executor  have  assets 
and  if  the  arbitrator  award  that  he  shall  pay  a  sum  of  money 
this  is  virtually  an  aAvard  that  he  has  assets  to  that  amount, 
and  he  must  pay  it  (;^).  Where  a  verdict  is  taken  subject 
to  an  award  or  certificate  on  the  cause,  and  all  matters  in 
difference,  the  arbitrator  is  in  the  place  of  a  jury,  and,  there 
fore,  should  find  for  the  defendant  only  on  the  issues  proved 
by  him,  though  by  the  terms  of  the  submission,  if  nothing 
be  found  due  to  the  plaintiff,  a  verdict  is  to  be  entered  foi 
the  defendant  (/). 

The  clause  of  consent  in  the  submission  that  it  shall  be 
made  a  rule  of  court  may  be  to  this  effect :  that  the  partiei 
do  thereby  "consent  and  agree  that  this  their  submissior 
to  the  arbitration  or  umpirage  above  mentioned  shall  b< 
made  a  rule  of  her  majesty's  Court  of  Queen's  Bench  a1 
Westminster,  pursuant  to  the  statute  in  such  case  made  anc 
provided."  Where  this  clause  mentioned  only  "the  court,'' 
without  stating  which  court,  the  Court  of  Common  Pleai 
allowed  the  submission  to  be  made  a  rule  of  that  court  {m) 
And  where  the  consent  was,  that  the  "  award "  instead  oi 
the  "  submission  "  should  be  made  a  rule  of  court,  the  court 
held  the  mistake  to  be  immaterial  {n).  Also,  where  the  clause 
was  conditional,  thus :  "  And  if  the  obligor  shall  consent  that 
this  submission  be  made  a  rule  of  court,  that  then "  &c.. 
the  court  held  it  to  be  sufficient  (o).  It  seems,  that  the  act 
only  authorizes  making  the  submission  a  rule  of  one  court, 
and  not  of  more  than  one  (/>). 

Alteration  of  Submission.']  After  a  submission  by  deed,  a 
new  arbitrator  may  be  substituted  in  the  place  of  one  of  the 
original  arbitrators,  by  consent  of  both  parties  without  deed. 


[g)  Ranee  v.  Fanner,  4  T.  R.  146: 
Thorpe  V.  Cooper,  5  Bing.  12S;  2  Moo.  & 
P.  245,  S.  C. :  Seddon  v.  Tuiop,  6  T.  R. 
607. 

{h)  Smith  V.  Johnson,  15  East,  213: 
Dunn  V.  Murray/,  9  B.  &  C.  780 :  and  see 
Martin  v.  Thornton,  4  Esp.  180  :  Shelling 
V.  Farmer,  1  Str.  646. 

(i)  Pearson  v.  Hevry,  5  T.  R,  6. 

(k)  Worthington  v.  Barlow,  7  T.  R. 
453:  Barry  v.  Rush,  1  Id.  691. 


(I)  Woolfe  V.  Cooper,  6  Dowl,  617;  ^ 
Bing.  N,  C.  449,  S.  C. 

(m)  Soilleux  v.  Herhst,  2  B.  &  P.  444. 

(n)  Pedley  v.  Westmacott,  3  East,  6(»3 
Ex  p.  Storey,  2  Nev.  &  P.  667;  7  Ad.  & 
El.  6it2 :  overruling  Harrison  v.  Grun- 
dy, 2  Str.  1178,  contra. 

{o)  Cheesly  v,  Baily,  1  Ld.  Ravm.  674; 
1  Salk.  72,  S.  C.  See  Chit.  Forms,  660. 
662. 

(p)  Winpenny  v.  Bates,  2  C.  &  J.  379. 
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and  such  appointment  constitutes  a  new  submission,  not  un-  sect.  i. 
der  seal,  incorporating  all  the  remaining  provisions  of  the 
former  submission  {q).  The  remedy  by  action  on  the  deed 
of  submission  would,  however,  be  lost  unless  the  substitu- 
tion were  also  by  deed  (r).  And  a  recognisance  to  perform 
the  award  of  B.  is  not  forfeited  by  non-performance  of  the 
award  of  C,  who  by  consent  of  the  parties  is  substituted 
for  B.,  by  rule  of  court  {s).  The  remedy  in  such  cases  is 
by  attachment,  or  action  on  the  award  {t).  The  same  prin- 
ciples seem  to  be  applicable  to  other  alterations.  As  to 
amendment  of  a  submission  by  rule  of  court,  see  ante,  1221. 

Revocation  of  Submission,  &;c.']  After  entering  into  the  sub-  Revocation 
mission,  and  consenting  that  it  should  be  made  a  rule  of  court,  °/  Submis- 
either  party,  before  the  act  of  8  (^-  4  W,  4,  c.  42,  might  revoke  g  Leave  of 
his  submission  by  deed,  at  any  time  before  the  making  of  the  the  Court, 
award,  and  before  the  submission  had  actually  been  made  a 
rule  of  court:  and  this,  though  the  cause  was  referred  by 
order  oi  Nisi  Prius{u);  and  if  the  arbitrator  had  afterwards 
proceeded  and  made  his  award,  notwithstanding  the  revoca- 
tion, the  party  would  not  have  been  liable  to  an  attachment 
for  a  non-performance  of  it,  (particularly  if  the  arbitrator  had 
had  notice  of  the  revocation  before  the  award  was  made)  (x), 
and  the  court  upon  apj)lication  would  have  set  it  aside  (y); 
and  could  not  have  vacated  the  revocation  (s).  Where, 
indeed,  it  appeared  doubtful  whether  the  arbitrators  had 
made  their  award  previous  or  subsequent  to  their  receiving 
notice  of  a  deed  of  revocation,  the  Court  of  Common  Pleas 
would  not  stay  the  proceedings,  but  left  the  party  to  plead 
such  mattev  puis  darrein  continuance  {a).  The  bond  of  sub- 
mission, however,  became  forfeited  by  such  revocation,  and 
the  obligee  might  immediately  have  sued  upon  it  (h) ;  or  the 
court  might,  upon  the  rule;  or  upon  the  judge's  order  being 
made  a  rule  of  court  (c),  have  ordered  the  party  revoking  to 
pay  the  other  "  such  costs  as  the  court  shall  think  reasonable 
and  just,"  according  to  the  terms  of  the  rule  or  order  (c?). 
Where  it  appeared  that  the  arbitrator's  authority  had  been 
revoked  merely  on  the  ground  that  the  party  could  not  pro- 
cure the  attendance  of  a  material  witness  before  the  arbitrator, 
the  court  refused  to  make  him  pay  costs(<?).  But  now,  by  the 
8  4'  4  W.  4,  c.  42,  s.  39,  it  is  enacted,  "  that  the  power  and 
authority  of  any  arbitrator  or  umpire  appointed  by  or  in 
pursuance  of  any  rule  of  court,  or  judge's  order,  or  order  of 
Nisi  Prius,  in  any  action  now  brought,  or  which  shall  be 
hereafter  brought,  or  by  or  in  pursuance  of  any  submission  to 

(q)  Re  Tunno,  2  Nev.  &  M.  39.8.  1  Bing.  87,  S.  C. 

(r)  Brown  v.  Goodman,  3  T.  R.,  592:  (2)  Skee  v.  Coxon,  10  B.  &  C.  483. 

post,  1255.  (a)  Lowes  v,  Kermode,  2  Moore,  30;    8 

(s)  R.  v.  Bingham,  3  Y.  &  J.  101.  Taunt.  146,  S.  C. :  and  see  Dicas  v.  Jay, 

{t)  Evans    v.   Thompson,  5   East,   189:  6  Bing.  519;  2  Moo.  &  P.  448,  S.  C. 

Re  Tunno,  2  Nev.  &  M.  328.  tb)  Warburton  v.  Stm-r,  4  B.  &  C.  103. 

(m)  See  Rex  v.  Bun-idge,  1   Str.   593:  (f)  See  Aston  v.  George,   2  B.  &  Aid. 

and  see  Lowes  v.  Kermode,  2  Moore,  38;  395;  1  Chit.  Rep.  200,  S.  C. 

8  Taunt.   146,   S.   C. .-    Gi-een  v.  Pole,  6  (d)  See  Skee  v.  Coxon,  10  B.  &  C.  483  : 

Bing.  443;  4  Moo.  &  P.  198,  S.  C.  Morgan  v.  Williams,  2  Dowl.  123. 

(X)  Milne  v.  Gratrix,  7  East,  608  :  King  (e)  Aston  v.  George,  2  B.  &  Aid.  395;  1 

V.  Joseph,  5  Taunt.  452.  Chit.  Rep.  200,  S.  C. 

(y)  Clapham  v.  Higham,  7  Moore.  703; 
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MitoK  IV.  reference  containiiig  iin  ;t,y:iv('iiu'iit  tliat  siicli  siilmiisHion  sliull' 
^'"^  "■  1)0  iimde  a  rule  of"  uny  of  his  inajcHty's  courts  of  record,  shall 
not  he  rcvoi-.ahle  })y  any  parti/  to  such  reference  without  the 
leave  of  tlie  court  hy  which  such  rule  or  order  shall  he  made, 
or  which  shall  he  nicntioncd  in  such  suhiuission,  or  hy  leave 
ofajudi^c;  and  the  arbitrator  or  nnipii-e  shall  and  may,  and 
is  herohy  rccjuii-ed  to  ])rocced  with  the  reference,  notwith- 
standinii:  any  such  revocation,  and  to  make  such  award, 
althounh  the  person  making  such  revocation  shall  not  after- 
wards attend  the  reference;  and  that  the  court,  or  any  judge 
thei'eof,  may  fi-om  time  to  time  enlai-ge  the  term(/')  for  any 
such  arbitrator  making-  his  award" (//).  It  has  heen  decided 
on  this  statute,  that  the  court,  or  a  judge,  cannot  make  a  rule 
or  order  for  revoking  the  arbitrator's  authority  without  hear- 
ing both  parties;  and  a  judge's  order  of  revocation,  made  ex 
2mrte,  Avas  rescinded  hy  the  court  (^).  The  statute  applies  to 
references  of  civil  proceedings  o\\\y[i).  To  bring  a  case 
within  the  act,  the  reference  must  l)e  complete,  therefore  the 
act  does  not  apply  to  arbitrators  appointed  in  pursuance  of  a 
clause  in  a  deed,  that  all  disputes  shall  be  refeiTed  to  the 
arl)itration  of  two  persons,  who  are  directed  to  choose  an 
umpire  before  they  proceed,  but  which  umpire  has  not  been 
appointed  (^■).  The  court  cannot  give  leave  to  revoke  the 
authority  of  an  arbitrator  after  he  has  made  an  award  (/) ;  but 
they  ma}',  of  course,  set  aside  the  award,  if  there  be  grounds 
for  it. 
Revocaton  Besides   this   mode  of  revocation   already  mentioned,  the 

Bankru^ptcy.  authority  of  the  arbitrator  may  be  impliedly  revoked  by  the 
death  of  either  party,  or  of  only  one  of  several  parties,  before 
the  award  is  actually  made(;»),  unless  the  submission  con- 
tains an  express  stipulation  to  the  contrary  (w);  and  such  a 
stipulation  may  be  inserted  with  effect  in  an  order  of  refer 
ence  or  rule  of  court(o).  Even  where  a  verdict  is  taken 
subject  to  the  award,  the  death  of  a  party  after  verdict,  and 
before  award  made,  is  a  revocation  (/>);  unless,  indeed,  th 
submission  expressly  or  imjDliedly  provide  the  contrary  (5-), 
And  where  differences  arose  betw^een  the  owners  of  a  ship  anc 
the  freighters,  (the  latter  having  distinct  interests  in  the 
cargo),  and  it  was  agreed  between  them  that  the  matters  ir 
difference  should  be  referred  to  arbitration,  it  was  holden 
that  the  death  of  one  of  the  freighters  before  award  mad^ 
only  affected  the  award  as  to  him,  and  was  no  revocation  ai 

if)  See  pos^  1231.  (n)  See  BiddeU  v.   Dnwse,  6  B.  &  C 

(j^)  See  form  of  order  permitting  revo-    255:    Clarke  v.  Crofts,^  Bing.  143;    1 

cation,  Chit.  Forms,  6G4,  (527;  and  order,    Moore,  349,  S.  C. 


k 


Sac,  for  enlarging  the  term.  Id.  (]Qn.  (o)  Macdougall  v.  Robertson,  1  Moo.  & 

(h)  Clarke    v.  Stocken,  2  Bing,   N.    C.  P.  147;  2  Y.  &  J.  11,  S.  C. 

651;  3  Scott,  90  ;  5  Dowl.  32;  2  Hodges,  (p)  See  Toussaint  v.  Hartop,  7  Taunt 

1,  S.  C.  571  ;    1    Moore,  287  ;    Holt,   a35  ;    nan 

H)  Rex  V.  Bardell,  1  Nev.  &  P.  74;  5  Anon.,  1  Chit.  Rep.  187  n.  a,  S.  C:    an 

Dowl,  238;  5  Ad.  &  Ell.  619,  S.  C,  see  Tyler  v,  Jones,  4  D,  &  R.  740  :  3  B. 

{k)  Bright  v.  Downell,  4  Dowl.  756  ;  1  C  144,  S.  C:  M'Dovgall  v,  Robertson, 

T.  &  G,  576,  S.  C.  Y,  &  J,  11;  1  Moo,  &  P.  147,  S.  C-  bu 

(I)  Phipps  V.  lugram,  3  Dowl.  669.  see  Bowi/er  v,  Taylo) ,  3  D,  &  P .  610  a 

(w)    Cooper    v,  Johnson,   2   B.   &   Aid.  (q)  Toussaint  v.  Hartop,  7  Taunt.  571 

394.  and  see  Bristow  v.  Binns,  3  D.  &  R,  1  Moore,  287,  S.  C:   and  see  BiddeU  y 

184:  Lowes  v.  Kei-mode,  2  Moore,  30;    8  Dowse,  fy  B,   &  C.  2.55:    Clarke  v.  Croft 

Taunt,   146,   S,   C-    Dowse  v.   Co^.e,   10  12  Moore,  349;  4  Bing.  14.3,  S,  C-  m-ig* 

Moore,  272:  3  Bing.  20,  S.  C;   Edmunds  son  \.  By  water,  6  Dowl.  35.9. 
V.  Cox,  2  Chit.  Rep,  432. 
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The  Award.  1227 

to  tlie  others  (r).  The  marriage  of  a  feme  sole  party,  after  Sect.  2. 
submission  and  before  award  made,  is  in  like  manner  a  revoca-  "~ 
tion  of  the  arbitrator's  authority  (5)  ;  but  the  bankruptcy  of  a 
plaintiff  may  not(^).  Where  the  rights  of  the  bankrupt 
having  passed  to  his  assignees,  and  the  arbitrator  having  no 
power  over  the  latter,  there  consequently  remaining  no  mu- 
tuality, the  bankruptcy  was  held  a  revocation  (m). 

Effect  of  Agreement  to  refer  on  Right  to  Sue.']  An  agreement  Effect  of 
to  refer  matters  in  difference  to  arbitration  does  not  oust  the  ^fJ^'JJ^R,^  ^7 
courts  of  law  or  equity  of  their  jurisdiction,  and  the  party  to  Sue. 
thereto    may    commence    proceedings    notwithstanding  (^) ; 
though  he  might  be  subject  to  a  cross  action  if  he  has  refused 
to  enter  into  such  arbitration.     And  if  a  reference  be  pending, 
and  it  has  been  agreed  that  it  shall  operate  as  a  stay  of  pro- 
ceedings, it  may  be  made  the  subject  of  an  application  to  the 
court  for  staying  the  proceedings  until  an  award  is  made(y). 


Sect.  2. 
The  Award,  S^c. 


Proceedings  upon  the  Reference, 

1227. 
Award,  1230. 
Enlargement  of  Time  for  making 

it,  1231. 

i  _ 


Umpire,  1234. 
Costs,  1235. 

Arbitrator^ s  Authority,  how  de- 
termined, 1239. 


Proceedings  upon  the  Reference.']  It  is  usual  to  have  those  Proceedings 
persons  sworn  who  give  evidence  before  the  arbitrator.     For  ference.  ^ 
this  purpose,  before  the  recent  act  of  3  &)  4  W.  4,  c.  42,  if  swearin<? 
he  cause  was  referred  at  Nisi  Prius,  and  the  witnesses  were  Witnesses. 
n  court,  each  attorney  wrote  down  the  names  of  his  witnesses, 
ogether  with  the  name  of  the  cause,  upon  a  piece  of  paper,  and 
lave  it  to  the  crier  of  the  court,  who  would  thereupon  swear  the 
witnesses  (z).     In  other  cases,  the  like  memorandum  was  made, 
itating  also  whether  the  persons  to  be  sworn  were  parties  hi  the 
aicse,  or  only  witnesses.     It  was  taken  to  the  judge^s  chambers, 
r  to  the  Court  at  Westminster,  and  the  judge's  clerk  had  the 
ntnesses  sworn,  and  gave  a  memorandu^n  to  that  effect,  signed 
y  the  judge.     This  course  may  still   be   pursued,   but   it   is 
aore  usual  to  have  the  witnesses  sworn  before  the  arbitrator, 
nder  the   3  &^  4   W,  4,  c.  42,  s.  41.     By  that  enactment, 
:  is  provided,  "  that  when  in  any  rule  or  order  of  reference, 
in   any    submission   to    arbitration   containing   an   agree- 
lent  that  the  rule  shall  be  made  a  rule  of  court,  it  shall  be 

(»•)  Per  three  Justices,  MS.,  H.  1820.  (j-)    Thompson   v.  Cfmrnoeh,    8  T.   R. 

(»)  Charrilei/  v.Winstanlet/,5East,26r,:  139:  Hill  v.  Hollister,  1   Wils.  129:    Tat- 

idsee  Marsh  v.   Wood,  9  B.  &  C.  659,  tersall  v.  Groote,  2  B.  &  P.  131:  Street  v. 

•1.  Rigby,  6  Ves.  jun.  815. 

{t)  Andrews    v.    Palmer,   4  B.   &   Aid.  (y)  Ante,  998. 

0:  Snook  v.  Helluer,  2  Chit.  43:  but  see  (z)  See  form  of  this  memorandum  for 

arsh  V.  Wood,  9  B.  &  C.  659.  t\\e  jurat,  Chit.  Forms,  665. 
(w)  Marsh  v.  Wood,  9  B.  &  C.  659. 
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Arbitration. 

ordeivd  or  agreed  that  tlie  witnesses  upon  such  reference 
shall  be  exaniined  upon  oath,  it  shall  he  lawful  for  the  arbi- 
trator or  uni])irc.  or  any  one  arbitrator,  and  he  or  they  are 
licrcby  autbori/cd  and  rc(|uircd,  to  a(hiunister  an  oatli  to  such 
witnesses,  or  to  take  tbcir  affirnjations  in  cases  wliere  afhnna- 
tion  is  alb)wed  l)y  law  instead  of  oath ;  and  if  upon  such  oath 
or  affirmation  any  j)erson  making  the  same  shall  wilfully  and 
corruptly  give  any  false  evidence,  every  j)erson  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall 
be  prosecuted  and  punished  accordingly."  A  provision,  in 
the  order  of  reference,  that  the  witnesses  shall  be  examined 
upon  oath,  "  to  be  taken  before  me"  (the  judge)  "or  some 
other  judge  of  the  Court  of  Exchequer,  or  before  a  commis- 
sioner," does  not  exclude  the  power  of  the  arbitrator  to 
administer  an  oath  under  this  act  (a).  But  the  court  or  a 
judge  have  still  a  concurrent  jurisdiction  to  swear  witnesses 
examined  before  an  arbitrator (i).  If  the  witnesses  or  par- 
ties be  examined  without  being  sworn,  yet,  if  no  objection 
on  that  account  be  made  before  the  arbitrator,  the  court  will 
not  set  aside  the  award  (c). 

The  next  step  is  to  obtain  an  appointment  from  the  arbi- 
trator. If  the  cause  have  been  referred  at  Nisi  PriuSy  get  the 
order  of  Nisi  Priusfrom  the  associate,  if  the  cause  was  tried  at 
the  assizes  ;  or  from,  the  clerk  of  Nisi  Prius,  if  it  were  tried  in 
London  or  Middlesex.  Then  get  an  appointment  in  writing 
from  the  arbitrator,  as  to  the  time  and  place  the  parties  and  their 
witnesses  are  to  attend  before  him(d)  ;  and  make  a  copy  of  the 
order  of  Nisi  Prius  and  appointment,  and  serve  it  on  the  oppo- 
site attorney/  :  it  is  usual,  also,  at  the  same  time,  to  inform  him  if 
you  purpose  attending  by  counsel.  If  the  cause  were  referred 
by  rule  of  court,  draw  up  the  rule  with  one  of  the  masters;  or, 
if  by  judge's  order,  draw  up  the  order,  as  already  mentioned ; 
get  an  appointment  from  the  arbitrator  {d)  ;  and  serve  a  copy  oj 
the  rule  or  order  and  appointment,  as  above  directed.  In  all 
other  cases,  a  notice  of  the  time  and  place  appointed  by  the 
arbitrator  will  be  sufficient.  Care  must  be  taken  that  it  be 
ordered  by  the  rule  that  all  proceedings  in  the  cause  be 
stayed  ;  otherwise  the  reference  will  be  no  stay  of  proceed 
ings(e). 

Each  party  is  next  to  furnish  the  arbitrator  with  a  state- 
ment of  his  case,  and  a  list  of  the  witnesses  he  intends  to  pro 
duce.  If  briefs  have  been  made  out,  and  the  arbitrator  be  J 
gentleman  of  the  profession,  this  is  usually  done  by  delivering 
to  him  one  of  the  briefs  on  each  side. 

Before  the  recent  statute,  there  was  no  mode  or  power  o: 
compelling  the  attendance  of  a  w^itness  before  an  arbitrator 
even  where  he  had  engaged  to  attend  (/).  But  now,  by  the  3 1 
4  W.  4,  c.  42,  s.  40,  "  when  any  reference  has  been  made  bj 
any  such  rule  or  order,  or  by  any  submission  containing  suci 
agreement  as  aforesaid  (^),  it  shall  be  lawful  for  the  court  bi 
which  such  rule  or  order  shall  be  made,  or  which  shall  b 
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(o)  Hodsoll  V.  Wise,  4  M.  &  W.  536;  7 
Dowl.  51,  S.  C. 

(h)  James  v.  Atwood,  5  Bing.  N.  C. 
628. 

(c)  Ridout  V.  Pye,  1  B.  &  P.  91. 


(d)  See  the  form,  Chit  Forms,  666. 

(e)  R.  T.,  1  Anne:  2Ld.  Raym.789. 
(/)  Wansall  v.  Southwood,   4  M.  &  P 

359. 

[g)  Ante,  1224.  _ 
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mentioned  in  such  agreement,  or  for  any  judge,  by  rule  or  srct.  2. 
order  to  be  made  for  that  purpose,  to  command  the  attendance 
and  examination  of  any  person  to  be  named,  or  the  production 
of  any  documents  to  be  mentioned  in  such  rule  or  order  ;  and 
the  disobedience  of  any  such  rule  or  order  shall  be  deemed  a 
contempt  of  court,  if,  in  addition  to  the  service  of  such  rule  or 
order,  an  appointment  of  the  time  and  place  of  attendance  in 
obedience  thereto,  signed  by  one  at  least  of  the  arbitrators,  or 
by  the  umpire,  before  whom  the  attendance  is  required,  shall 
also  be  served  either  together  w^ith  or  after  the  service  of  such 
rule  or  order  :  provided  always,  that  every  person  whose  at- 
tendance shall  be  so  required,  shall  be  entitled  to  the  like 
conduct-money,  and  payment  of  expenses,  and  for  loss  of 
time,  as  for  and  upon  attendance  at  any  trial ;  provided  also, 
that  the  application  made  to  such  court  or  judge  for  such  rule 
or  order,  shall  set  forth  the  county  where  such  witness  is 
residing  at  the  time,  or  satisfy  such  court  or  judge  that  such 
person  cannot  be  found  ;  provided  also,  that  no  person  shall 
be  compelled  to  produce,  under  any  such  rule  or  order,  any 
writing  or  other  document  that  he  would  not  be  compelled  to 
produce  at  a  trial,  or  to  attend  at  more  than  two  consecutive 
days,  to  be  named  in  such  order."  Independently  of  this 
enactment,  as  to  the  production  of  documents,  where  a  de- 
fendant submitted  all  matters  in  difference  to  arbitration,  and 
the  arbitrators  required  him,  in  pursuance  of  a  power  given 
to  them  for  that  purpose,  to  produce  certain  books  and  papers, 
and  an  attachment  was  moved  for  against  him  for  not  pro- 
ducing them,  the  court  held  that  he  could  not,  by  affidavit, 
bring  before  the  court  the  question,  whether  those  books  re- 
lated to  matters  in  difference  between  the  parties  or  not, 
though  it  was  expressly  sworn  that  the  books  merely  related 
to  old  accounts  which  had  been  long  since  settled,  and  which 
it  had  been  agreed  between  them  should  form  no  part  of  the 
reference,  because,  by  the  general  terms  of  the  submission  of 
all  matters  in  difference,  it  was  left  to  the  discretion  of  the 
arbitrator  to  say  what  Avere  matters  in  difference  and  what 
were  not  (A).  Where  it  is  requisite  to  resort  to  the  above  com- 
pulsory/ proceeding,  the  course  is  for  the  attorney  of  the  party 
desiring  the  attendance  of  the  witness  to  lay  before  a  judge  at 
chambers  a  memorandum,  signed  by  the  attorney,  stating  the  ex- 
istence of  the  reference,  that  the  witness  or  the  production  of  the 
documents  is  material,  and  annexing  or  inserting  a  copy  of  the 
appointment  of  the  arbitrator ;  and  upon  which  the  judge  will 
make  his  order (i)  for  the  attendance  of  the  witness.  Or  a 
motion  may  be  made  to  the  court,  and  a  rule  obtained  for  the 
attendance  of  the  witness  and  production  of  the  document.  An 
appointment  in  writing  of  the  time  and  place  of  attendance,  in 
obedience  to  the  rule  or  order  signed  by  the  arbitrator,  or,  if  more 
than  one,  by  one  at  least  of  the  arbitrators,  shotdd  be  obtained {i). 
A  copy  of  the  order  or  rule  and  appointment  should  then  be 
served  upon  the  witness,  a  reasonable  time  before  that  appointed 
for  the  attendance,  the  originals  being  at  the  same  time  shewn  to 
him,  and  a  sum  sufficient  for  his  expenses  and  loss  of  time  being 
paid  or  tendered  to  him  at  the  same  time.     If  the  witness  do  not 

(h)  Arbuckle  v.  Price,  4  Dowl.  174.  (t)  See  Chit.  Forms,  637. 
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coni])ly  witli  the  rule  or  order  and  appointment,  lie  may  1)0 
proceeded  against  as  guilty  of  a  contenij)t  of"  eourt(^).  In  case 
of  a  reference  at  Nid  Prius^  the  witness  will  not  be  subject 
to  an  attachment,  unless  the  order  of  Niai  Prim  has  heen 
regularly  drawn  uj)(/). 

At  the  time  ai)p()inte<l,  the  arbitrator  hears  the  parties,  or 
their  counsel  or  attornies,  and  hears  the  evidence,  in  the  same 
order  as  at  a  trial  at  Niai  PriiiH.  There  is  a  clause,  however, 
in  the  rule  and  order  of  reference,  authorizing  the  arbitrator 
to  examine  the  parties  themselves,  on  oath,  if  he  thinks  fit  ; 
and  this  has  been  holden  to  empower  him  to  examine  the 
plaintiff  to  a  point  u})on  which  no  other  evidence  could  be 
adduced  on  the  other  side(w).  It  is  entirely  in  his  discretion 
whether  he  will  examine  them  or  not(w).  If  the  submission 
to  arbitration  be  ''  so  that  the  witnesses  be  examined  on 
oath,"  affidavits  cannot  be  read  ;  and  if  they  are,  the  award 
may  be  set  aside  (o).  The  mode  of  conducting  the  reference 
must  in  general  be  left  to  the  arbitrator. 

Award r\  No  precise  form  of  words  is  necessary  to  consti- 
tute an  award :  it  is  sufficient  if  the  arbitrator  express  by  it  a 
decision  upon  the  matter  submitted  to  him.  A  mere  proposal 
or  recommendation  is,  however,  not  sufficiently  decisive  (7^). 
Where  an  enlargement  has  been  made,  the  omission  to  recite 
it  is  no  objection  to  the  award (^).  And  the  same  of  a  view 
which  the  submission  required  the  arbitrator  to  take(r). 
Where  a  cause  was  referred  to  three  arbitrators,  with  a  power 
to  them,  or  any  two  of  them,  to  make  an  award,  an  award 
made  by  two  of  them  was  holden  good,  it  appearing  that  the 
third  had  notice  of  the  meetings,  &c.(5).  When  the  award 
is  made,  the  arbitrator  gives  notice  to  the  attornies  of  the 
parties  that  it  is  ready,  and  that  each  of  them  may  have 
his  part  on  the  day  therein  specified,  on  payment  of  the 
expenses.  This  notice  is  deemed  the  publication  of  the 
award  ;  and  it  is  so,  according  to  a  decision  of  the  Queen's 
Bench,  though  the  arbitrator  demand  unreasonable  charges  (^) ; 
but  this  has  been  doubted  in  the  Common  Pleas  (««).  When 
an  award  purports  and  is  attested  to  be  published  on  a  cer- 
tain day,  the  court  will  presume  it  to  have  been  published 
on  that  day,  without  any  positive  affidavit  to  that  effect  (??). 
After  the  award  is  delivered (^),  or  after  notice  given  by  the 
arbitrator  of  its  being  ready  for  delivery  (y),  no  mistake  in  a 
material  part  of  it,  as  in  the  calculation  of  figures,  or  in  the 
sum  awarded,  &c.,  can  be  corrected  (0),  unless  with  the  con- 
sent of  both  the  parties  (c^)  ;  but  it  seems  that  a  mistake  in  an 
immaterial  part  may(6\     An  alteration  of  the  award  by  the 


(A;)  Seepos^,  1263. 

(/)  Cunis  V.  BUgh,  B.  C,  M.  ri3f);  3 
Jurist,  1152. 

(w)  Wan%e  v.  Bryant,  ."i  D.  &  R.  301  ;  3 
B.  &  C.  590,  S.  C. 

(n)  Scales  v.  East  London  W.  .  WCo., 
1  Hodg.  91. 

(o)  Banks  v.  Banks,  1  Gale,  46 

Ip)  Lock  V.  Vulliamy,  5  B.  &  Aaol.  600: 
see  Ferguson  v.  Norman,  4  Bing.  N.  C.  52. 

(q)  Gearge  v.  Lousley,  8  East,  13. 

(r)  Spence  v.  Eastern  Railway  CW.,  7 
Dowl.6!»7. 

(a)  nailing  \.  MotcheU,  Wille?,  215. 


(t)  M' Arthur  v.  Cawpbell,  5  B.  &  Adol. 
518:  but  see  Musselbrook  v.  Dunkin,  2 
Moo.  &  Scott,  740;  9  Bing.  605;  1  Dowl. 
722,  S.  C. 

(m)  Musselbrook  v.  Dunkin.  supra. 

(v)  Doe  Clarke  v.  Stilwell,  3  Nev.  &  P.  701. 

(i)  Irvine  v.  Elnon,  8  East,  54. 

{y)  Henfree  v.  Bromley,  6  East,  309 

[z)  See  Ward  v.  Dean,  2  B.  &  Adol.  234: 
Hall  V.  Alderson,  2  Bin?.  476. 

(a)  Ex  p.  Cuerton,  7  D.  &  R.  774. 

(6)  Treui  v.  Burton,  1  C.  &  M.  533  ;  and 
see  what  is  an  immaterial  part.  Id. 
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arbitrator  after  his  authority  is  at  an  end  is  the  same  as  if  __^^j_^___ 
made  by  a  stranger,  and  the  award,  if  legible,  will  stand  as  it 
originally  was(c).     As  to  the  form  and  contents  of  the  award, 
SQ&post,  1239^0  1250. 

The  award  is  engrossed  on  355.  stamp  paper,  and  signed  by  stamp, 
the  arbitrator  in  the  presence  of  a  witness.  If  it  contain,  how- 
ever, 80  common  law  sheets,  or  upwards,  (of  72  words  each), 
it  requires  an  additional  stamp  of  255.  for  every  15  sheets 
above  the  first  fifteen (<Z).  It  is  usual  to  make  out  the  award 
on  stamped  paper  for  the  party  in  whose  favour  it  is  made, 
and  to  give  copies  merely,  upon  unstamped  paper,  to  the 
others ;  unless  the  latter  require  originals  signed  and  stamped 
as  above  mentioned  (e). 

Sometimes,  however,  to  save  the  expense  of  the  stamp  and  Oertificate^of 
the  award,  a  verdict  is  taken,  subject  merely  to  the  certificate  Damages  in- 
of  an  arbitrator  as  to  the  amount  (/).     And  this  certificate  stead  of 
may  be  given  even  after  the  assizes,  and  after  the  return  of 
the  process(^),  though  no  order  oi  Nisi  Prius  has  been  ob- 
tained (/i). 

Enlargement  of  Time  for  making  it?^     If  it  be  necessary  that  ^"\Ym^fy'J' 
the  time  limited  for  making  the  award  should  be  enlarged,  the  making  it. 
arbitrator  may  enlarge  it  as  a  matter  of  course,  if  a  power  he  By  Arbitra- 
given   him  for  that  purpose  in  the  siibmission  or  order;    but  tor. 
notice  should  be  given  to  the  parties  of  his  having  done  so, 
otherwise,  it  seems,  the  court  will  not  grant  an  attachment 
for  disobedience  {i).     Such  notice  may,  it  seems,  be  given  by 
parol  at  the  time  of  serving  the  award  on  the  defendant,  and 
demanding  its  performance  (J).     The  mode  of  enlarging  the 
time  in  this  case,  however,  depends  entirely  on  the  terms  of 
the  submission  or  order  (^).     The  fact  of  enlargement  need 
not  be  stated  in  the  award,  but  it  is  convenient  to  do  so  to 
obviate  the  necessity  of  an  affidavit  of  the  fact(/).     As  to 
enlargement  by  an  umpire,  see  post,  1235. 

If  no  such  power  was  given,  but  the  parties  on  both  sides  By  Consent  of 
consent  to  the  time  being  enlarged,  then,  if  the  cause  be  re-  P*^^^^®* 
ferred  at  Nisi  Prius,  or  by  a  judge's  order,  or  if  the  submis- 
sion contain  a  clause  of  assent  that  it  be  made  a  rule  of  court, 
the  time  is  enlarged  thus: — Move  to  make  the  order  or  submis- 
sion a  rule  of  court;   draw  up  the  rule  with  the  masters,  and 
serve  a  copy  of  it  on  the  opposite  attorney;  get  motion-papers  {to 
enlarge  the  time  for  making  the  award)  signed  by  the  counsel  of 
each  party,  and  take  them  to  the  masters,  who  will  thereupon 
draw  up  the  rule  (m)  ;  theti  get  another  appointment  on  the  rule 

(c)  Henfree  v.  Bromley,  6  East,  309:  see        (?)  Hilton  v.  Hopwood,  1  Marsh. 66. 
Trew  V.  Burton,  1  C.  &  M.  533.  (j)  Doddington  v.    Bailward,    7    Dowl. 

(d)  55    G.  3,   c    184.    See   Goodson  v.    640. 

Fm-bes,  6  Taunt.  178 ;  1  Marsh.  525,  S.  C. .-  (k)  See  Reid  v.  Fnjatt,  1   M.  &  Sel.  1 : 

Bot/d    V.    Emerson,    4  Nev.    &     M.    99.  Davies  v.  Vass,  \5  K&st,  97:  Pat/ne  v.  Dea- 

What  is  an  award  within  the  act,  see  Jebb  kle,  1  Taunt.  .50}):  Barrett  v.  Parry,  4  Id. 

V.  M'Kierman,   1  M.  &  M.  24Q.    As  to  658.    A  submission  by  which  an  award  is 

the  consequences  of  a  wrong  stamp,  see    to  be  made  on  or  before  the day  of 

post,  1247.  ,  or  any  other  day  to  which  the  sub- 

(e)  See  forms  of  awards,  Chit.  Forms,  mission  may  be  enlarged,  is  a  general  au- 
668  to  674.  thority  to  be  executed  in  a  reasonable 

(/)  Salter  v.  Yeates,  5  Dowl.  291,  per  time.     {M'Doughall  v.  Robetison,  2  Y.  & 

Parke,  B.  J.  11 ;  1  Moo.  &  P.  147,  «.  C.) 

(g)  Salter  v.  Yeates,  5  Dowl.  291.  (I)  George  v.  Lousley,  8  East,  13. 

(h)  Tomes  v.  Hawkes,  2  Per.  &  D.  248.  (m)  See  form  of  rule,  Chit.  Forms,  668. 
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Hook  iv  from  the  arhitrntor,  and  serve  a  copy  of  this  rule  and  appoint- 
^^"^  "•  ment  on  the  opposite  attorney.  Wliere  the  cause  is  referred 
under  a  rule  of  court,  and  the  parties  thus  consent  to  the 
enlar^^emcnt, //r^  <//6'  motion-papers  signed  hy  counsel  (n);  draw 
tip  the  rule,  and  serve  a  cop>y  of  the  ride  and  appointment,  as 
above  directed. 

In  all  other  cases  of  consent,  a  consent  in  writing  by  the 
parties  will  he  sufficient  (o),  unless  the  submission  was  by 
deed,  in  which  case  the  consent  must  be  by  deed,  if  it  })e 
intended  to  retain  the  remedy  by  action  on  the  orig^inal 
deed  (/>).  And  even  where  the  submission  is  by  deed,  an 
agreement  to  enlarge,  indorsed,  (and  stamped  with  an  agree- 
ment stamp),  will  be  sufficient  to  make  an  award  within  the 
enlarged  time  enforceable  by  attachment  {q).  The  time  may 
also  be  enlarged  by  altering,  re-executing,  and  re-stamping 
the  arbitration  bonds  (r).  An  enlargement,  in  general  terms, 
virtually  incorporates  all  the  terms  of  the  original  sul)mission, 
and,  among  the  rest,  the  agreement  that  the  submission  should 
be  made  a  rule  of  court  {s). 
By  the  Court  If  no  such  power  was  given  to  the  arbitrator,  and  one  of 
or  a  Judge.  ^]^g  parties  would  not  consent  to  the  enlargement  of  the  time, 
then,  previously  to  the  3  <^  4  W.  4,  c.  42,  s.  39,  there  was  no 
mode  of  enlarging  the  time ;  and  this  is  still  the  case  where 
the  submission  is  not  by  rule  of  court  or  a  judge's  order,  and 
does  not  contain  a  consent  to  make  it  a  rule  of  court.  Now, 
however,  by  that  act(^),  in  case  of  reference  by  rule  of  court, 
order  of  Nisi  Prius,  judge's  order,  or  submission  containing 
an  agreement  that  it  shall  be  made  a  rule  of  court,  a  power  is 
given  to  the  court  or  a  judge  to  enlarge  the  time  for  making 
the  award,  although  one  of  the  parties  refuse  his  assent  to 
such  enlargement.  The  enactment  is  general,  as  to  the  power 
of  the  court  or  a  judge  to  enlarge  the  time  for  making  an 
award  (w),  and  it  seems  that  the  time  may  be  thus  enlarged, 
whether  the  arbitrator's  authority  has  been  revoked  or  not, 
and  although  the  submission  contains  no  power  to  enlarge  the 
original  term  [x).  And  even,  it  should  seem,  if  the  parties 
submitting  stipulate  expressly  that  no  award  is  to  be  made 
after  the  period  mentioned  in  the  submission,  they  cannot 
dejDrive  the  court  or  a  judge  of  the  jurisdiction  given  by  this 
enactment  {y^.  But,  where  an  arbitrator,  with  power  to 
enlarge  the  time,  intentionally  allows  it  to  expire,  the  court 
has  no  power  under  this  statute  to  compel  the  parties  to 
proceed  {z).  The  application  for  this  enlargement  should  be 
made  by  motion  to  the  court,  {the  ride  in  the  first  instance  being 
to  shew  cause),  or  by  summons  before  a  judge.  An  ex  parte  rule 
or  order  w^ould  be  bad  («). 

(n)  See  Halden  v,  Glasscock,  5  B,  &  C.  (t)  Ante,  1225,  1226. 

340:  Dickins  v.  Jarvis,  Id.  528.  (m)  Burle!f\.  Stevens,  4   DowL  770;   1 

(0)  See  Evans  v.  Thomson,  5  East,  189.  Gale,  374,  S.  C. 

See  the  form,  Chit.  Forms,  (J68.  (x)  Potter  v.  Newman.   2  C,  M.  &  R. 

(p)  Brown  v.  Goodman,  3  T.   R.  592,  742;  1  T.  &  G.  29;  4  Dowl.  504;  1  Gale, 

n.:  Greigv.  Talbot,  2  B.  &  C.  185,  188:  373,  S.  C. 

Rex  V.  Bingham,  3  Y.  &  J.  101,  113:  ante,  {i/i  For  the   summons  and  order,   see 

1225.  Chit.  Forms,  668. 

iq)  Evans  v.  Thomson,  5  East,  189;  per  (s)  Doe  Jones  v.  Powell,  7  Dowl.  539. 

Bai/let/,  J.,2B.  &L  C.185.  (a)  Clarke  v.  Stocken,   2  Bing.  N.   C. 

(r)   Watkinsv.   Philpotts,  M'Clel,  &  Y.  651;  3  Scott,  90;  5  Dowl.  32;  2  Hodges,  1, 

393.  S.  C. 


(s]  Evans  v.  Thomson,  5  East,  189. 
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A  power  to  enlarge  must  be  strictly  pursued,  therefore,  if     Sect.  2. 
by  the  order  of  Nisi  Prius,  or  the  judge's  order,  a  power  is  77"    TZ"" 
given  to  the  arbitrator  to  enlarge  the  time  for  making  the  largement  by 
award,  until  such  ulterior  day  as  he  shall  appoint  in  writing  Arbitrator, 
under  his  hand,  to  be  indorsed  on  that  order,  and  the  court,  or 
a  judge  thereof,  shall  order  it  is  necessary,  at  all  events  before 
making  the  award,  if  not  before  the  time  limited  for  making 
the   enlargement,   to   obtain   a  judge's    order    ratifying   that 
enlargement,  otherwise   the  award  would  be  bad  {b).     In  a 
somewhat  similar  case,  however,  it  was  held,  that  the  judge's 
order  might  be  obtained  after  enlargement   by  the  arbitra- 
tor (c).     A  general  power  to  enlarge  is  sufficiently  exercised 
by  appointing  a  subsequent  day  for  a  meeting  in  the  presence 
of  the  parties  (<i). 

An  objection  that  the  time  for  making  an  award  has  not  Proceedings 
been  duly  enlarged,  is  waived  by  proceeding  in  the  reference  l^r^e^^nt  has 
with  a  knowledge  of  that  fact(e).  In  some  cases,  where  a  been  omitted, 
verdict  has  been  taken,  subject  to  an  award,  or  to  the  amount 
of  damages,  and  the  arbitrator  has  accidentally  let  the  day 
pass  without  making  his  award,  and  the  defendant  will  not 
consent  to  the  time  being  enlarged,  the  court  wdll  grant 
liberty  to  the  plaintiff  to  enter  up  judgment,  and  issue  ex- 
ecution forthwith  for  the  whole  amount  of  the  verdict,  unless 
the  enlargement  be  consented  to  (/).  In  another  case,  where 
a  verdict  was  taken  for  the  plaintiff  for  damages,  subject  to 
the  award  of  an  arbitrator,  and  the  arbitrator  having  omitted 
to  make  the  award,  without  any  fault  on  the  part  of  the  de- 
fendant, the  court  refused  to  allow  judgment  to  be  entered  for 
the  plaintiff,  and  held  that  the  cause  must  go  down  to  trial 
again  (^).  And  where  there  is  no  verdict,  and  the  time  has 
been  intentionally  allowed  to  expire,  notwithstanding  the 
arbitrator  had  power  to  enlarge  it,  the  court  has  no  power  to 
compel  the  parties  to  proceed  (Ji).  In  some  cases,  where  a 
verdict  has  been  given,  the  verdict  (though  not  entered  on 
the  record)  must  be  got  rid  of  before  the  cause  can  be  tried 
again,  and  a  second  verdict  obtained  before  the  first  is  got  rid 
of,  is  irregular  («').  The  proper  and  regular  course  is  to  apply 
to  the  court  for  leave  to  re- try  at  the  next  assizes,  notwith- 
standing the  former  verdict  ( j). 

It  may  be  here  observed,  that  where  a  verdict  is  taken,  NoEniarge- 
subject  to  the  certificate  of  an  arbitrator  as  to  the  amount,  ^ry in'ca^e  of 
with  or  without  an  order  of  Nisi  Prius,  he  is  not  confined  to  Certificate. 
the  time  before  the  return  of  the  jury  process,  but  may  certify 
at  any  time,  and  no  enlargement  is  necessary  {k). 

(h)  Wrasonv.  Wallis,  10  B.  &  C.  107:  verifying  the  fact  by  affidavit. 

vice  versa,  Leggett  v.  Finlay,  6  Bing.  255;  (/)  Taylm-  v.  Gregory,  2  B.  &  Adol.  774 : 

3  M.  &  Sel.  629.  Wilkinson  v.  Time,  4  bowl.  37. 

(c)  Reidv.  Fi-yatt,  1  M.  &  Sel.  1.  (g)  Hale  v.  Phillips,  2  Moo.  &  Scott, 

(d)  Burley  v.  Stevens,  4  Dowl.  770.  167  ;  9  Bing.  89,  158,  S.  C. ;  Doe  v.  Saun^ 

(e)  Benwell  v.  Hinxman,  3  Dowl.  500;  ders,  3  B.  &  Ad.  783,  where  there  was 
1  C.,  M.  &  K.  935,  S.  C.  .•  Lawrence  v.  negligence:  Hooper  v.  ^6ra/iams,  4  Moore, 
Hodson,  1  Y.  &  J.  16:  Re  Hick,  8  Taunt.  3,  where  the  arbitrator  died:  and  see 
694:  Matson  v.  Trower,  R.  &  M.  17:  T-^g-  Evans  v.  Davies,  3  Dowl.  786. 

gettv.  Finlay,  3  Moo.  &  P.  629;  6  Bing.        [h)  Doe  Jones  v.  Powell,  7  Dowl.  539. 

255,  S.  C. :  Hallett  v.  Hallett,  7  Dowl.  389:        (i)  Hall   v.   Rouse,   4    M.  &   W.  24;  6 

post,  1251.    It  seems  to  be  in  general  un-  Dowl.  656,  S.  C. 

necessary  to  state  an  enlargement  on  the        (j)  Per  Alderson,  B.,  Id.  28:  Baker  v. 

face  of  the  award  {George  v.  Lousley,  8  Cresswell,  1  Hodges,  189. 

East,  13);  it  is,  however,  convenient  to       (k)  Salter  \.  Vea^e*,  5  Dowl.  291 :  Tomes 

do  so,  in  order  to  obviate  the  necessity  of  v.  Hawkes,  2  Per.  &  D.  248. 
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Umpire.']  Where  a  matter  is  referred  to  two  or  more  arl)i- 
tnitors,  it  is  usual  to  jirovide  in  the  suhmission,  that  if  the 
arbitrators  shall  not  agree  upon  their  award  before  a  time 
therein  sj)ecifie(l,  an  umpire  shall  be  aj)j)ointed,  by  whose 
award  the  ])arties  shall  abide.  'JMiis  umpire  is  either  named 
in  the  submission,  (which  is  much  the  preferable  mode),  or 
the  arbitrators  are  therein  given  a  power  to  appoint  one  gene- 
rally. In  the  latter  case,  the  ar])itrators  may  ai)point  the 
umpire  at  any  time  before  or  after  the  time  limited  for  them 
to  make  their  award,  provided  it  be  before  the  time  limited 
for  the  umpire  to  make  his  umpirage  (/) ;  and  they  may  do  so 
even  before  they  have  themselves  entered  u})on  an  examina- 
tion of  the  matter  referred  to  them,  even  though  the  suljmis- 
sion  only  give  power  to  appoint  in  case  of  disagreement  (w). 
Where,  by  the  terms  of  a  reference,  the  arbitrators  were  to 
appoint  an  umpire  previously  to  their  entering  on  the  con- 
sideration of  the  matters  referred,  and  to  make  their  award 
before  a  certain  day,  or  such  time  as  they  and  the  umpire,  or 
any  two  of  them,  should  appoint ;  and  the  arbitrators,  before 
appointing  an  umpire,  enlarged  the  time  for  making  their 
award,  and  afterwards  held  a  meeting  at  which  the  parties 
attended ;  the  Court  of  Common  Pleas  held,  that  the  parties, 
being  aware  of  these  facts,  and  having  afterwards  attended, 
could  not  now  make  any  objection  on  the  ground  of  the  en- 
largement of  the  time  having  been  made  before  the  appoint- 
ment {n). 

The  appointment  of  the  umpire  must  not  be  decided  by 
chance ;  and  where  the  umpire  was  chosen  by  lot,  the  court 
set  aside  the  award  on  that  account  (o).  But,  under  par- 
ticular circumstances,  such  an  appointment  has  been  held 
good,  where  it  was  employed  to  decide  between  two  equally 
eligible  persons  {p) ;  and  it  would  be  so  if  the  parties  assented 
to  it,  with  a  knowledge  of  all  the  circumstances  under  which 
the  choice  was  made  {q) ;  but  not  otherwise  (r).  And  a  con- 
sent by  the  attorney's  clerks  on  both  sides  is  not  sufficient  {s). 

Although  the  office  of  arbitrator  is,  in  general,  determined  by 
the  appointment  of  the  umpire  (^),  yet,  if  the  arbitrators  appoint 
an  umpire  who  refuses  to  act,  they  may  afterwards  appoint 
another  {u) ;  or,  if  they  join  with  the  umpire  in  his  umpirage, 
it  is  only  surplusage,  and  will  not  vitiate  the  instrument  (.r). 
It  follows,  however,  from  the  fact  of  the  arbitrator's  authority 
being  determined  by  the  appointment  of  an  umpire,  that  the 
award  cannot  properly  be  made  in  part  by  the  arbitrators,  and 


(I)  Harding  v.  Watts,  15  East,  556: 
Smailes  v.  Wright,  3  M.  &  Sel.  559:  see 
Sprigens  v.  Nash,  5  M.  &  Sel.  193:  Re 
Hick,  8  Taunt.  694. 

(m)  Roe  Wood  v.  Doe,  2  T.  R.  644: 
Bates  V.  Cook,  9  B.  &  C.  407:  but  see 
Ret/mMs  v.  Gi-aj/,  1  Ld.  Raym.  222;  1 
Sa'lk.  70,  S.  C. 

(n)  Re  Hick,  8  Taunt.  694:  and  see 
Matson  v.  Troiver,  R.  &  M.  17  :  Lawrerice 
V.  Hodgson,  1  Y.  &  J.  16 :  Leggett  v.  Fin- 
lay,  3  Moo.  &  P.  629:  6  Bing.  255,  S.  C. 

(o)  Fwd  V.  Jones,  3  B.  &  Adol.  248  :  10 
Law  Joum.  104,  S.  C. ;  Young  v.  Miller, 
4  D.  &  R.  263;  3  B.  &  C.  407.  S.  C. .-  Wells 
V.  Cooke,  2  B.  &  Aid.  218:  Re  Cassell,  9  B, 
&  C.  624 :  R.  v.  Hodson  S;  lyrury,  7  Dowl. 


569. 

(p)  Neale  v.  Ledger,  16  East,  51. 

(g)  Re  Tunno.  5  B.  &  Adol.  488. 

(r)  Jamieson  v.  Binns,  4  Ad.  &  E.  945: 
In  re  Oi-eenwood,  I  Per.  &  D.  461. 

(s)  Re  Hodson  Sf  Diury,  7  Dowl.  569. 

(t)  Reynolds  v.  Gray,  1  Ld.  Raym.  222; 

1  Salk,  70,  S.  C:  and  see  Mitchell  v.  Har- 
ris, 1  Ld.  Raym.  671;  1  Salk.  71,  S.  C; 

2  Saund.  133  a. 

(m)  See  Oliver  v.  Collings,  11  East,  367: 
Trippitt  V.  Eyre,  3  Lev.  263,  per  three 
Justices,  contra  C.  J. 

ix)  Bates  v.  Cook,  9  B.  &  C,  407 :  Beck 
V.  Sargent,  4  Taunt.  232 :  Sonlshy  v.  Hodg- 
son, 1  W  Bl.  463:  and  see  generally,  2 
Saund.  133,  n.  (7). 
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as  to  the  other  part  by  the  umpire  (_^),  unless,  indeed,  there  be      Sect.  2. 
an  express  provision  for  the  purpose  (0). 

The  umpire,  instead  of  examining  the  witnesses,  &c.,  him-  Examination 
self,  may  receive  the  evidence  from  the  arbitrators,  unless  the  of  Witnesses, 
parties,  or  one  of  them,  object  to  such  a  course,  and  require 
him  to  examine  them  himself  (a). 

The  umpirage,  like  the  award,  must  be  ready  to  be  delivered  Umpirage 
within  the  time  limited  for  it.    Where,  by  deed  of  arbitration,  Sin  liiSted 
dated  the  1^^  of  June,  the  arbitrators  were  to  make  their  award  Time, 
on  or  before  the  1*^  of  October,  with  power,  in  case  they  should 
not  agree  in  making  their  award  within  the  time,  to  appoint  an 
umpire,  and  his  award  to  be  binding,  so  as  it  were  made  within 
six  months  after  the  date  of  his  appointment ;  and  the  arbitra- 
tors appointed  an  umpire  within  the  time  allowed  to  them, 
who  made  his  umpirage  within  six  calendar,  but  not  within 
six  lunar  months  of  his  appointment,  the  court  held  that  the 
umpirage  was  ill  made  (h). 

In  a  case  where  the  arbitrators  were  to  make  an  award  by  Enlargement 
20th  August,  or  such  other  day  as  they  should  appoint,  and  of  Time  by 
in  case  they  disagreed  an  umpire  was  to  decide  by  the  20th  ™P^^^* 
September,  or  such  other  day  as  he  should  appoint ;  the 
arbitrators  enlarged  their  time  to  the  1st  November,  and  in 
October  gave  the  umpire  notice  of  their  being  unable  to  agree; 
the  umpire  had  previously  (on  17th  September)  enlarged  his 
time  to  December,  in  which  month  he  made  his  award ;  and  the 
court  held,  that  such  award  was  good,  inasmuch  as  the  power 
of  enlargement  by  the  umpire  was  not  suspended,  until,  by 
the  final  disagreement  of  the  arbitrators,  he  became  empowered 
to  decide  upon  the  case,  and  that  the  wow-agreement  of  the 
arbitrators  was  sufficient  to  authorize  his  interference  to  en- 
large his  time.  The  court  also  held,  that  notice  of  the 
enlargement  by  the  umpire  was  sufficiently  given  to  the 
defendant  by  a  verbal  intimation  at  the  time  of  serving  the 
award,  and  demanding  performance ;  and  that  the  non-agree- 
ment of  the  arbitrators,  so  as  to  authorize  the  umpire  to 
interfere,  was  sufficiently  notified  by  its  appearing  on  the  face 
of  the  award  (e). 

No  stamp  is  requisite  to  the  appointment  of  the  umpire  (c?).  stamps. 

Costs.~\  Where  there  is  no  cause  in  court,  the  award  as  to  costs, 
costs  depends  entirely  upon  the  terms  of  the  submission ;  if  where  there 
the  submission  21  ve  the  arbitrator  no  authority  as  to  costs,  he  is  no  cause  in 

•  Court 

cannot  award  them(e).  But  where  authority  is  given  to  him 
upon  that  subject,  he  may  order  either  party  to  pay  the  costs, 
or  each  to  pay  a  moiety,  unless  the  submission  require  that 
the  costs  abide  the  event ;  or  if  the  award  be  silent  as  to  costs 
each  party  must  pay  his  own  costs,  and  the  costs  of  the 
reference,  equally. 

Where  there  is  a  cause  in  court,  the  award,  as  to  the  costs  where  there 
of  the  reference,  depends  upon  the  terms  of  the  rule  or  order  '^a  Cause  m 

(y)  Tollit  V.  Saunders,  f)  Price,  612.  (c)  Boddington  v.    Bailward,   7   Dowl. 

(2)  Per  Wood,  B.,  Tollit  v.  Saunders,   9  640. 

Piiee,  619:  see  Heather  in  gton  V.  Robinson,  (d)  Routledge   v.    Thornton,   4  Taunt. 

7  Dowl.  192.  704.    See  the  form,  Chit.  Forms,  66?. 

(a)  Halt  V.  Lawrence,  AT.  R.  5H9:  post,  (e)  See  Candler  v.  Fuller,  Willes,  64: 
1 1248:  Re  Tunno,  2  Nev.  &  M.  328:  Two-  Bell  v.  Bellson,  2  Chit.  Rep.  157:  Firth  v. 
tgood  V.  Twogood,  Id.  335,  n.  Robinson,  1  B.  &  C.  277 :  see  Ketidridc  v. 

(b)  Re  Swinford,  6  M.  &  Sel.  226.  Davies,  5  Dowl.  693. 
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under  wliicli  the  cause  is  referred ;  and  if  tlie  rule  or  order 
give  tlic  arl)itrator  no  autliority  as  to  costs,  lie  cannot  award 
thcni(y).  But  if,  l»y  the  rule  or  order  of  reference,  the  costs 
{generally/)  are  to  a])ide  the  event,  this  includes  the  costs  of 
the  reference,  as  well  as  the  costs  of  the  cause  (j^).  And  gene- 
rally, the  costs  of  the  reference  are  costs  in  the  cause,  where 
the  reference  is  solely  of  the  matters  in  dispute  in  the 
action  (/i).  But  this  is,  it  seems,  otherwise  where  other 
matters  not  in  the  cause  are  referred  («').  And  in  a  case 
where  all  matters  in  difference  were  referred,  except  the  costs 
of  the  action  or  suit,  which  were  to  abide  the  event  of  the 
arbitration,  in  like  manner  as  if  the  cause  had  been  tried,  it 
was  decided  that  the  arbitrator  had  no  power  over  the  costs  of 
the  reference;  and  Gibbs,  C.  J.,  observed,  in  giving  judgment, 
"  The  substance  of  the  cases  cited  is,  that  where  parties  have 
agreed  that  the  arbitrator  shall  give  costs  generally,  they 
extend  to  the  costs  of  the  reference,  as  well  as  to  those  of  the 
suit;  but  there  was  no  such  agreement  here."  It  is,  how- 
ever, perfectly  clear,  that,  where  a  cause  is  referred,  and  the 
order  of  reference  is  silent  as  to  costs,  the  arbitrator  has  power 
over  the  costs  of  the  action,  but  not  over  the  costs  of  the 
reference  (^).  Where  the  arbitrator  awarded  the  costs  of  the 
reference,  but  did  not  specify  the  sum,  the  Court  of  Common 
Pleas  also  held,  that  it  might  be  ascertained  by  the  prothono- 
tary  ( I) ;  and,  in  other  cases,  where  the  sum  was  specified, 
that  court  held,  that  it  was  examinable  by  the  officer  of  the 
court,  who  might  reduce  it  if  he  thought  it  exorbitant  (m). 
If  each  party  be  ordered  to  repay  a  moiety  of  the  costs  of  the 
reference,  one  of  them  may  pay  the  entire  sum,  in  order  to 
get  the  award  from  the  arbitrator;  and  he  may  afterwards 
have  the  same  remedy  against  the  other,  if  he  refuse  to  repay 
his  moiety,  as  he  would  have  for  the  non-performance  of  any 
other  part  of  the  award  (/^).  In  practice,  however,  in  order 
to  obviate  all  questions  upon  this  point,  it  is  usual,  in  the 
award,  to  order  the  party  in  whose  favour  the  award  is  made 
to  pay  the  entire  costs  of  the  award  in  the  first  instance, 
and  then  that  the  other  party  shall  repay  him  a  moiety  of 
them(o). 

But  as  to  the  costs  of  the  action,  the  arbitrator  may  order 
either  party  to  pay  them,  although  no  express  authority  had 
been  given  to  him  upon  that  subject  by  the  rule  or  order  of 
reference  (/>).  But  if,  by  such  rule  or  order,  the  costs  are 
"to  abide  the  event,"  the  arbitrator  cannot  exercise  any 
discretion  in  the  awarding  of  them,  or  even  in  fixing  theii 


(/)  Firth  V.  Robinson,  1  B.  &  C.  277: 
Candler  v.  Fullei;  Willes,  M:  Striitt  v. 
Rogers,  7  Taunt.  213;  2  Marsh,  524,  S, 
C. :  see  Grove  v.  Cox,  1  Taunt.  165:  Mac- 
kintosh V.  Blt/th,  1  Bing.  269;  8  Moore, 
211,  S.  C. 

(g)  Wood  V.  a  Kelly,  9  East,  436;  but 
see  Barnes,  123 ;  Pract.  Reg.  103. 

(h)  Tai/lorv.  Gordon,  1  Dowl.  720:  see 
Firth  V.  Robinson,  1  B.  &  Cres.277. 

(i)  Tregoning  v.  Attenhorough,  1  Dowl. 
225;  5  Moo.  &  P.  453;  7  Bing.  733,  S.  C  : 
see  Mackintosh  v.  Blyth,  8  Moore,  211; 
1  Bing.  269,  S.  C. 

(k)  Firth  v.  Robinson,  1  B.  &  Cres.  277: 
Candler  v.  Fuller,  WiWes,  64;  Roll.  Arbitr. 
(K.)  13:  Whitehead  v.  Firth,  12  East,  167: 


Bell  V.  Bellson,  1  Chit.  Rep.  157;  I  B.  & 
P.  34. 

(I)  Barrett  v.  Pan-y,  4  Taunt.  658. 

(m)  Fitzgerald  v.  Graves,  5  Taunt.  342 
Miller  v.  Robe,  3  Id.  461,  cor.  Tenterden, 
C.J.,  at  chambers,  8th  March,  1832. 

(w)  Hicks  V.  Richardson,  1  B.  &  P.  93 
Stokes  V.  Lewis,  2  Smith,  12. 

(o)  This  is  of  use  for  another  purpose, 
viz.  to  secure  to  the  arbitrator  his  costs 
of  the  award,  for  which  it  is  very  doubt 
ful  whether  he  has  any  remedy.  (See 
Bwn-oughs  V.  Clarke,  1  Dowl.  48). 

(p)  Roe  Woodv.  Doe,  2  T.  R.644:  Firth 
V.  Robinson,  1  B.  &  C.  277:  see  Lewis  v. 
Harris,  4  D.  &  R.  129;  2  B.  &  C.  620,  S.  C. ! 
Rigby  V.  O'Kell,  7  B.  &  C.  57. 
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amount  (q),  unless  such  discretion  be  necessary  for  pro-  Sect.  2. 
perly  adjudicating  upon  all  the  matters  referred  (r) ;  and  the 
party  who  would  have  been  entitled  to  ordinary  (s)  costs  if 
the  action  had  proceeded,  shall  be  entitled  to  them  under 
the  award  (^),  and  to  the  same  amount,  and  under  the  same 
circumstances;  and,  therefore,  if  the  defendant,  from  the 
amount  of  the  damages  awarded,  would  have  been  entitled  to 
enter  a  suggestion  on  the  roll  under  a  court  of  conscience  act, 
if  a  verdict  for  the  same  amount  had  been  given,  he  shall  be 
entitled  to  costs  under  the  award ;  and  the  same  where  the 
plaintiff  is  awarded  no  more  than  what  is  paid  into  court (w). 
And  where  a  plaintiff  in  trespass  would  be  entitled  only  to  as 
much  costs  as  damages,  he  shall  have  no  more  under  the 
award  (?j).  And  the  arbitrator  need  not  notice  the  costs  of  the 
cause  where  they  are  to  abide  the  event  (w).  In  such  a  case, 
if  the  award  amount  to  a  legal  termination  of  the  suit,  each 
party  is,  in  general,  entitled  to  costs  on  the  issues  on  which 
he  succeeds  (.r).  If,  on  the  other  hand,  it  do  not  amount  to 
a  legal  termination  of  the  suit,  and  be  partly  in  favour  of  one 
party  and  partly  of  the  other,  neither  is,  in  general,  entitled 
to  costs  (y).  In  some  cases,  however,  as  where  several  actions 
are  referred,  the  submission  provides  that  the  costs  shall  abide 
the  event  of  each(0).  If  all  in  favour  of  one,  he  is,  of  course, 
in  such  case,  entitled  to  costs(a).  It  should  be  observed, 
however,  that  the  award  does  not  of  itself  entitle  the  party  in 
whose  favour  it  is  made  to  costs  allowed  by  particular  statutes, 
on  verdict,  nonsuit,  or  other  specified  mode  of  termination  of 
the  suit,  unless  the  arbitrator  has  and  exercises  the  power  of 
ordering  the  suit  to  be  terminated  in  that  particular  mode (6), 
Therefore  a  defendant  in  replevin  is  not  entitled  to  double 
costs,  under  11  G.  2,  c.  19,  on  an  award  made  in  his  favour 
in  pursuance  of  a  reference  before  issue  joined (c).  And  the 
court  cannot  award  costs  to  a  defendant  where  the  plaintiff, 
'  on  a  reference  before  issue  joined,  has  been  awarded  an 
amount  less  than  that  for  which  he  had  arrested  the  defend- 
ant (<?). 

When  the  cause  goes  ofF  upon  an  ineffectual  arbitration.  Costs  in  Case 
and  is  afterwards  tried,  costs  are  allowed  as  upon  a.remanet(e).  Reference! 
But  where  a  cause  was  referred  at  JVisi  Prius,  and  the  award 
thereon  was  afterwards  set  aside,  and  the  cause  tried  again,  it 
was  held,  that  the  party  ultimately  succeeding  was  not  en- 
titled to  the  costs  of  the  first  trial  (/)  And  where  a  cause 
was  referred  before  trial,  and  the  reference  proving  abortive, 
the  cause  was  afterwards  tried,  it  was  held,  that  the  successful 

(9)  Kendrick  v.  Davis,  5  Dowl.  693.  {iv)  Jupp  v.  Grayson,  1  C,  M.  &  R. 

(r)  Reeves y.  M'Ch-egor,1  Per.  &D.  372.  .523:  Grayson  \.  Jupp,  Id.:  Spivy  v.  Web- 

\s)  See  Gurney  v.  Buller,   1  B.   &    A.  ster,  2  Dowl.  46. 
670:  Holder-  v.  Raith,  4Nev.  &  M.  466.  (j")  Danbury  v.  Rickman,  1  Scott,  M'A. 

{t)  See  Highqate  Archway  Comj.any  v.         {y)  Yates  v.  Knight,  2  Bing.  N.  C.  277. 
Nash,  2  B.  &  AM.  597:  Boodle  v.  Davies,        (s)  Jones  v.  Foiuell,   6  Dowl.  483. 
4  Nev.  &  M.  78».  (a)  SeeRewme  v.M!7fe,5Bing.N.C.249. 

(u)  Dawson  \.  Garrett,  2  Tio-wX.GiA.  (b)  Per  Littledale,  J.,  Holder  v.  Raith, 

{v)  Swinglehurst  v.  Altham,  3  T.  R.  138,  4  Nev.  &  M.  466. 
139:  ante,   1142.    See   upon  this  subject        (c)  Gurneyv .  Bulle-r,  IB.  Si  A.  670:  see 

generally,   HuUock,  417  to  432;  Watson  Barnard  v.  Moss,  1  H.  Bl.  107. 
on  Awards,  89:  Finlaysun  v.  M'Leod,  1  B.        (d)  Holder  v.  Raith,  4  Nev.  &  M.  466. 
&  Aid.  663:   Pratt  v.  Hillman,  6  D.  &  R.        (e\  Burchell  v.  Bellamy,  5  Burr.  2694; 

481:  Rigby  v.  O'Kell,  7  B.  &  C.  57:  Strat-  Sayer,  Costs,  170,  S.  C.  ;   Tidd,  9th  ed. 

ton  V.  Green,  1  Moo.  &  Scott,  668;  8  Bing.  833:  and  see  Seeley  v.  Powis,  3  Dowl.  373. 
437,  S.  C;  Sfivy  v.  Webster,  2  Dowl. 46.  (/)   Wood  v.  Duncan,  5  M.  &  W.  87- 
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party  was  not  entitled  to  tlie  costs  of  the  reference  as  costs  in 
the  cause (//). 

Lastly,  as  to  the  taxation  of  the  costs  awarded : — If  the 
arl)itrator  have  not  awarded  a  gross  sum  for  costs,  hut  costs 
j,^cnerally,  with  or  without  any  express  direction  as  to  their 
being  taxed  hy  the  master,  move  to  make  the  order  or  submission 
a  ride  of  court;  draw  up  the  rule  with  one  of  the  masters ,  and 
get  an  appointment  from  him  at  the  foot  of  it;  give  the  usual  one 
day's  notice  of  taxation;  serve  a  copy  of  the  rule  and  appoint- 
ment on  the  opposite  attorney;  and  at  the  time  appointed  attend 
before  the  master,  who  will  tax  the  costs  and  mark  them  on  the 
rule.  When  the  arbitrator  directs  that  the  costs  of  the  cause 
should  be  taxed  by  the  })roper  officer,  they  should  l)e  taxed 
according  to  i\iQ  postea{h).  Even  where  the  cause  is  referred 
before  issue  actually  made  up,  the  rule  of  //.  T,,  2  W.  4, 
r.  74,  as  to  deducting  costs  of  issue  found  for  the  opposite 
party,  must  be  observed  on  the  taxation  of  costs (i).  Where 
a  cause  is  referred  at  Nisi  Prius,  and  less  than  20^.  is  awarded, 
the  costs  must  be  taxed  on  the  lower  scale,  unless  there  be  an 
express  provision  to  the  contrary  in  the  submission  (^*).  Care 
should  therefore  be  taken  to  insert  in  the  submission  a  pro- 
vision that  the  arbitrator  may  certify  that  the  cause  was 
proper  to  be  tried  before  a  judge.  Indeed,  even  in  a  case 
where  such  a  clause  was  inserted,  and  the  arbitrator  certified, 
but  the  judge  died  before  the  certificate  was  made  known  to 
him,  the  Court  of  Queen's  Bench  held,  that  they  had  no  power 
to  order  full  costs  [k).  If  the  arbitrators  award  the  defendant 
to  pay  the  plaintiff"  his  costs  of  suit,  to  be  taxed  by  the  proper 
officer  before  a  particular  day,  it  is  the  defendants  business 
to  have  them  taxed  before  that  day(^)  ;  and  if  he  do  not,  the 
plaintiff  may,  it  seems,  proceed  to  have  them  taxed  expartei^m'). 

It  may  be  here  observed,  that  an  arbitrator  cannot  award 
costs  to  be  taxed  by  any  person  except  the  proper  officer  of  the 
superior  court;  for  this  would  be  a  delegation  of  the  autho-* 
rity :  the  taxation  of  costs  by  the  master  being  a  ministerial 
act,  but  in  any  other  person  a  judicial  act  (w).  And  it  would 
appear  that  the  arbitrator  should  assess  the  costs  of  an  action 
in  an  inferior  court,  for  there  may  be  no  proper  officer  to  tax 
them(o).  Where  the  arbitrator  has  a  discretion  in  awarding 
costs,  he  cannot  award  any  other  than  the  common  costs  be- 
tween party  and  party,  unless  he  be  expressly  authorized  so 
to  do  (jK> ) ;  and  of  course,  where  the  arbitrator  awards  costs  to 
be  taxed  by  the  master,  such  costs  will  be  taxed  as  between 
party  and  party,  and  not  as  between  attorney  and  client  (9'); 
and  where  a  cause  was  referred  by  order  of  Nisi  Prius,  and  by 
the  order  the  costs  of  the  cause  were  to  abide  the  event  of  the 
award,  and  the  costs  of  the  special  jury,  which  had  been  ob- 
tained on  the  motion  of  the  defendant,  and  of  the  reference, 


(g)  Doe  Davies  v.  Morgan,  4  M.  &  W.  1 71. 

[h]  Allenbi/  v,  Proudlock,  5  Nev,  &  M.  636. 

(t)  Daubuz  V.  Rickman,  1  Scott,  564; 
1  Hodges,  75,  S.  C. 

ij]   Wnllen  v.  Smith,  5  M.  &  W.  159. 

(k)  Astley  v.  Joy,  1  Per.  &  D.  460. 

(;)  Candlei-  v.  Fuller,  AVilles,  62:  Big- 
land  V.  Kelton,  12  East,  438. 

(m)  Sadler  v.  Robins,  1  (Tamp.  253. 

(n)  Knott  V.  Long,  2  Stra.  1025;   Cas. 


temp.  Hardw.  181,  S.  C. 

(o)  Winter  v.  Garlick,  1  Salk.  75:  see 
Addison  v.  Grat/,  2  Wils  293 :  Fox  v.  Smith, 
Id.  268:  Hanson  v.  Liversedge,  2  Vent. 
242,  243. 

ip)  Whitehead  v.  Firth,  12  East,  167: 
Barke)-  v.  Tibson,  2  Bla.  Rep.  953 :  Marder 
V.  Cox,  Cowp.  127:  but  see  Hartnall  v. 
Hill,  I  Forest's  R.  73. 

[q)  Pratt  V.  Salt,  Cas.  temp.  Hardw.  ICl. 
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were  to  be  in  the  discretion  of  the  arbitrator;  the  court  held, 
that  the  arbitrator  had  only  the  power  of  allowing  the  costs  of 
the  special  jury  as  costs  in  the  cause,  if  the  party  who  moved 
for  the  same  were  to  succeed;  and,  therefore,  that,  after 
awarding  a  verdict  for  the  plaintiff,  he  could  not  award  that 
he  should  pay  the  costs  of  the  special  jury  (r).  Where  a  sub- 
mission is  made  under  an  order  of  Nisi  Prius,  the  arbitrator 
may  award  costs  subsequent  to  the  order.  But  where  the 
submission  is  by  bond,  he  cannot  award  subsequent  costs (5). 
An  error  as  to  costs  does  not  necessarily  vitiate  the  award (^). 

As  to  liability  to  pay  costs  caused  by  revocation,  default  of 
parties,  &c.,  see  Morgan  v.  Williams,  2  Dowl.  153,  and  ante, 
1225. 
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Sect.  3. 


Arbitrator's  Authority,  how  determined.']  The  arbitrator,  as  Arbitrator's 
soon  as  he  has  made  his  award,  is  functus  officio,  and  cannot  ^"w^dT^' 
afterwards  alter  it  in  any  material  part('M).     So,  if  he  do  not  mined, 
make  his  award  within  the  time  limited  by  the  rule,  order,  or 
submission,  or  within  the  enlarged  time,  (if  the  time  have  been 
enlarged),  any  award  made  by  him  afterwards  will  be  void(^). 
So,  in  general,  but  not  necessarily,  by  the  appointment  of  an 
umpire  (y),  or  by  an  express  revocation  of  the  submission  (s), 
or  by  an  implied  revocation  of  \i{a),  the  authority  of  the  ar- 
bitrator is  determined. 


Sect.  3. 


Setting  aside  the  Award. 


In  what  Cases,  1239. 

1.  Where  the  Arbitrator  has 

not  pursued  the  Submis- 
sion, or  has  in  any  other 
respect  exceeded  his  Au- 
thority, 1240. 

2.  Wherethe  Award  is  uncer- 

tain or  ambiguous,  1242. 

3.  Where  the  Award  is  not 

Final,  either  by  reason 
of  not  deciding  all  the 
matters  referred,  or 
otherwise,  making  subse- 
quent Proceedings  neces- 
sary, 1244. 

4 .  Where  the  Avjard  is  incon- 

sistent, 1247. 

5.  Where  the  Award  is  ille- 

gal, id. 


In  what  Cases — continued. 

6.  Where    the    Proceedings 

were  irregular,  or  frau- 
dulent, 1248. 

7.  Where  the  Arbitrator  has 

misconducted  himself,  id. 

8.  Where  it  appears  on  the 

face  of  the  Award  that 
the  Arbitrator  has  mis- 
taken the  Law,  1249. 

9.  Where  the  Award  is  bad 

in  a  Part  not  separable 

from  the  Residue,  id. 

Who  may  apply  to  set  aside  the 

Award,  and  how  objections 

may  be  Waived,  1250. 

How   and  within  what    Time, 

1251. 
Costs  of  Application,  1254. 


In  what  Cases.]  It  may  be  necessary  to  premise,  that  the  in  what  Cases. 
court  will  not  enter  into  an  examination  of  the  merits,  upon 


(r)  Finlayson  v.  M'Leod,  1  B.  &  Aid.  (u)  Ante,  1230. 

I    663.  (x)  Post,  1240. 

{«)  Tidd's  Pract.  888,  8th.  ed.;  Pr.  Reg.  (i/)  Ante,  1234. 

45;  Barnes,  58.  (s)  Ante,  1225. 

(t)  Aitcheson  v.  Cargey,  9  Moore,  381.  (a;  Ante,  1225. 
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the  Submis- 
sion, or  has 
exceeded  it. 


an  application  to  set  aside  an  award  («),  unless  it  appear 
manitestlv  from  the  merits  that  the  arbitrators  have  aeted 
dishonestly  or  coriiij)tiy(/>») ;  for  the  parties  liavin^  ehosen  to 
substitute  the  decision  of  an  arbitrator  for  that  of  a  judf^e  and 
jury,  must  abide  by  his  determination  in  matters  of  law  as 
well  as  of  fact(c).  Nor  will  the  court  set  aside  the  award  on 
the  ground  of  the  arbitrator  having  decided  contrary  to  law((Z); 
and  this,  though  the  arbitrator  be  not  a  barrister (e),  unless 
the  mistake  appear  on  the  lace  of  the  award,  or  upon  the  face 
of  another  paper  delivered  with  it(/).  But  every  ground  for 
relief  against  an  award,  in  a  court  of  equity,  is  equally  avail- 
able in  a  court  of  common  law(^). 

It  should  alsb  be  observed,  that  the  court  will  not  set  aside 
an  award  absolutely  void — for  instance,  one  made  after  the 
submission  has  been  revoked — unless  it  is  capable  of  being 
enforced  by  execution  without  suit(A).  Also,  where  there  is 
a  doubt  as  to  the  validity  of  an  award,  the  court  will  not  set 
it  aside,  nor  grant  an  attachment,  but  will  leave  the  party  to 
his  action,  unless  where  it  is  capable  of  being  enforced  without 
suit(2).  As  to  the  defence  to  an  action  on  an  award,  see/>o^, 
1255. 

The  following  are  the  most  usual  defects  for  which  an  award 
may  be  set  aside : — 

1st.  That  the  arbitrator  has  not  pursued  the  submission,  or 
has  in  any  other  respect  exceeded  his  authority : — 

If  the  award  do  not  pursue  the  submission  in  every  mate- 
rial point,  the  court  will  set  it  aside  (^).  Therefore,  if  the  sub- 
mission be  to  perform  the  award  of  the  arbitrators  and  their 
umpire,  it  would  seem  that  an  award  by  the  arbitrators  only 
is  bad(/).  And  where  an  arbitrator  awarded  payment  of  a 
debt,  which  did  not  accrue  until  after  the  parties  had  entered 
into  the  submission,  the  court  set  aside  the  award  (»^) ;  but 
the  court  will  not  presume  that  fact:  it  must  be  proved (m). 
If  the  award  be  not  made  and  delivered,  or  be  ready  for  deli- 
very, by  the  time  limited  in  the  submission,  and  according  to 
the  terms  of  it,  or  within  the  enlarged  time,  (when  the  time 
has  been  properly  enlarged),  any  award  made  afterwards, 
without  the  consent  of  all  parties,  will  be  bad(yi).  Also  an 
award,  whereby  the  arbitrator  assumes  to  reserve  a  power  over 
future  differences,  and  which  power  is  not  given  him  by  the 
award,  is  bad  (o).  So  it  is  bad  if  the  arbitrator  delegates  his 
authority,  as  an  award  that  a  party  shall  put  certain  pre- 


(a)  Lucas  v.  Wilson,  2  Burr.  701 :  An- 
derson V.  Coxeter,  1  Str.  .301. 

(b)  1  Saund.  327  d. 

(f)  See  Sharman  v.  Bell,  5  M.  &  Sel. 
504:  Richardson  v.  Nourse,  3  B.  &  Aid. 
237 ;  1  Chit.  Rep.  674,  S.  C. 

(d)  Wade  v.  Malpas,  2  Dowl.  638: 
Campbell  v.  Twemlow,  1  Price,  81 :  Wil- 
son V.  King,  2  Dowl.  638  n. :  and  see  fur- 
ther, post,  1247:  Hardy  v.  Ringrose,  1  H. 
&  W.  185. 

(e)  Ashton  v.  Poynter,  3  Dowl.  201  : 
Jupp  V.  Grayson,  Id.  199;  1  C,  M.  &  R. 
523,  S.  C. ;  Ferryman  v.  Steggall,  2  Id.  726; 
3  Moo.  &  Scott,  93,  S.  C.  overruled  by 
Ashton  V.  Poynter,  3  Dowl.  201. 

(/)  Kent  V.  Estob,  3  East,  18. 

ig)  Rex  V.  Wheeler,  3  Burr.  1259. 

{h)  Doe  Turnbully.  Brown,  5  B.  &   C. 


384 :  and  see  Manser  v.  Heaver,  3  B.  & 
Ad.  295. 

(t)  Richardson  v.  Nourse,  3  B.  &  A.  23/: 
Burley  v.  Stevens,  4  Dowl.  770. 

Ik)  Henderson  v.  Williamson,  1  Str. 
116. 

(?)  Heatherington  v.  Robinson,  7  Dowl. 
192. 

(m)  Banfil  v.  Leigh,  7  Dowl.  175:  but 
see  Fetch  v.  Fountain,  5  Bing.  N.  C.  442, 
S.  C,  nom.:  Fetch  v.  Conlan,  7  Dowl.  426. 

(w)  See  Marks  v.  Marriott,  1  Ld.  Raym. 
115:  Freeman  v.  Barnard,  Id.  247  >  1 
Salk.  69;  3  Id.  45,  S.  C-  Brown  v. 
Vaivser,  4  East,  584 :  Henfree  v.  Bromlep, 
6  East,  310;  ante,  1231. 

(o)  Manser  v.  Heaver,  3  B.  &  AdoL 
295;  Com.  Dig.  Arbitrament  (E.  15). 
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mises  in  repair  to  the  satisfaction  of  ^.  5.,  or  the  like (jo).  Sect.  3. 
And  a  submission  to  refer  a  cause,  and  the  subject-matter 
thereof,  and  the  issue  therein,  to  an  arbitrator,  does  not  au- 
thorize him  to  order  a  verdict  to  be  entered  up(^).  So,  under 
a  reference  of  all  matters  in  difference,  an  arbitrator  has  no 
right  to  state  facts  for  the  opinion  of  the  court,  unless  there  is 
a  special  direction  given  to  him  so  to  do(r).  Nor  does  an  au- 
thority to  enter  a  verdict  authorize  him  to  enter  a  stet  pro- 
cessus\s).  So,  where  there  was  an  agreement  for  a  lease  of  a 
coal-mine  for  sixty-three  years,  from  the  1st  May,  1801,  the 
lessee  to  be  allowed  three  years  from  that  time  for  winning 
the  colliery,  withoiit  payment  of  rent;  and  an  arbitrator, 
being  authorized  to  give  such  directions  for  a"  lease,  according 
to  the  terms  of  the  agreement,  as  he  should  think  lit,  directed 
a  lease  for  sixty- three  years,  from  the  1st  May,  1804 :  it  was 
holden,  that  he  had  exceeded  his  authority,  and  that  the 
award  was  consequently  bad(^).  So,  where  the  sufficiency  of 
a  title  is  referred,  the  arbitrator  exceeds  his  authority  by 
awarding  a  conveyance  with  a  bond  of  indemnity  («<).  So,  on 
a  reference  as  to  rent,  the  arbitrator  cannot  award  a  power  of 
distress  unless  expressly  authorized  (^).  So,  if  there  be  a  sub- 
mission of  a  particular  difference,  and  there  are  other  things 
in  controversy,  if  in  such  a  case  a  general  release  is  awarded, 
the  award  is  bad,  at  least  jt?ro  tanto;  but  it  must  be  shewn  that 
there  were  such  other  matters  to  avoid  the  award  ( j/).  So,  if 
an  award  be  made  in  favour  of  a  person  who  is  a  stranger  to  the 
submission,  it  will  be  bad,  unless  it  be  for  the  advantage  of  one 
who  is  a  party  to  it{z) ;  and  the  same,  of  course,  if  made  against 
a  stranger.  Also,  if  the  arbitrator  decide  upon  more  matters 
than  were  submitted  to  him,  the  award  will  be  bad ;  as,  if  by 
the  terms  of  the  submission  he  have  to  determine  the  boun- 
daries of  certain  lands,  and  he  enter  into  the  question  of  title, 
and  decide  upon  it,  or  the  like(<^).  And  the  same  where  he 
decides  upon  matters  abandoned  b}'  the  parties (6).  On  the 
other  hand,  where,  upon  a  submission  of  all  matters  in  differ- 
ence, by  partners,  the  arbitrator  awarded  that  the  partnership 
should  be  dissolved,  it  was  holden  good(c).  So,  where  a 
debtor  paid  his  creditor  a  sum  of  money,  and  the  creditor 
commenced  an  action  against  him  upon  a  further  claim,  and 
they  submitted  all  matters  in  difference  to  arbitration ;  the 
court  held,  that  the  arbitrator  in  his  award  might  order  the 
plaintiff  to  repay  a  part  of  the  sum  which  the  defendant  had 

(p)  Tomlin  v.  Mayor,  Sjc,  of  Fordwick,  post,  1250. 

.5  Ad.  &  El.  147:  see  Fetch  v.  Fountain,  j  (z)  Bedam   v.  ClarJcson,   1    Ld.   Raym. 

Dowl.  426,  as  to  an  award  of  a  set-off,  123:  Ecdestade  v.  Mallard,  Cro.  El.  4;  5 

not  due  at  time  of  action  brought.  Co.  73:    Bretton  v.  Prat,  Cro.  Ell.  758: 

{q}  Hutchinson  v.  Blackwell,  1  Moo.  &  Bird  v.  Bird,  1  Salk.  74 :  Fishei-  v.  Pim- 

Scott,  513;    8  Bing.  331;    1    Dowl,  2{)7,  bley,  11  East,  188:    Ingram  v.  Milnes,  8 

S.  C. ;  Jackson  v.  Clark,  1  M'Clel.  &  Y.  East,  445;  and  see  1  Ro.  Abr,  249,  pi.  15: 

200:  post,  1250:  Cartwright  v.  Blackworth,  but  in  Re  Skeete,  (7  Dowl.  618),  Williams, 

I  Dowl.  489,  which  shews  that  the  court  J.,  seems  to  have  been  of  opinion  that  an 

might  enforce  the  performance  of  such  an  award  of  a  sum  of  money  to  be  paid  to  a 

award,  is  overruled.    {Donlan  v.  Brett,  4  stranger,  was  good   under  the  circum- 

Nev.  &  M.  854  :   Hayward  v.  Phillips,  1  stances,  though  his  lordship  held  that  it 

Nev.  &  P.  288).  could  not  be  enforced  by  attachment. 

(»•)    Barret  v.   Wilson,  1   C,  M.  &  R.  (a)  See  Doe  Lord  Carlisle  v.  Bailiff  of 

586;  3  Dowl.  220,  S.  C.  Morpeth,  3  Taunt.  378  :  see  Price  v.  Pop- 

(s)  Hunt  v.  Hunt,  5  Dowl.  442.  kin,  2  Per.  &  D.  304. 

{t)    Bonner  v.  Liddell,  1  B.  &  B.  80.  (b)  Hooper  \.Hooper,  1  M'Clel.  &Y.  509 : 

(u)  Ross  v.  Boards,  3  Nev.  &  P.  382.  see  Bird  v.  Cooper,  4  Dowl.  148. 

(j?)  Pascoe  v.  Pascoe,  3  Bing.  N.  C.  898.  (c)  Green  v.  Waring,  1  W.  Bl.  475. 

(y)  HiU   V.   Thorn,  2   Mod.   309:    see 
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paid  liiin,  it  uppoarinii:  to  liavc  hccii  paid  in  a  mistake (cH. 
And  where  tlie  (uiestion  .suhmitted  was,  wliether  A.  or  U, 
had  the  ri^ht  to  the  tithes  of  certain  lands,  an  award  of  undi- 
vided moieties  to  l)otli  was  liolden  good(e).  So,  where  a  set-off 
was  pleaded,  and  l)y  a  judj^^e's  order  all  matters  in  difference, 
including  the  claims  of  (lefeiidant  in  liis  set-off  in  the  said 
action,  were  referred,  it  was  held  that  the  arhitrator  liad  pro- 
perly taken  the  set-off  into  consideration  as  a  matter  in  dif- 
ference, though  not  payahle  until  after  the  date  of  the  action 
and  judge's  order  (/).  And  where  a  suit  at  law  and  in 
equity  were  referred,  and  the  costs  were  "to  abide  the 
event,"  it  was  held,  that  the  event  meant  the  ultimate  and 
general  event,  not  each  particular  part,  and  that  the  arbi- 
trator might  exercise  a  power  over  the  costs  at  law,  which 
was  necessary  for  properly  adjudicating  upon  the  suit  in 
equity  {g).  An  arbitrator  who  had  authority  to  decide  on 
what  terms  a  partnership  agreement  should  be  cancelled, 
directed,  amongst  other  things,  that  one  of  the  partners 
should  have  all  the  debts  due  to  the  firm,  and  should,  if 
necessar}'^,  sue  for  them  in  the  name  of  his  late  partner :  it 
was  held,  that  in  authorizing  one  of  the  parties  to  sue  in  the 
name  of  the  other,  the  arbitrator  had  not  exceeded  his  autho- 
rity (7i).  Where  a  cause  is  referred  to  an  arbitrator,  it  is  not 
necessary  that  he  should  find  for  the  plaintiff  or  defendant  in 
the  very  words  of  the  issue ;  it  is  sufficient  if  he  decide  sub- 
stantially the  question  in  dispute  (2).  Where  the  part  in 
which  the  arbitrator  has  exceeded  liis  authority  is  distinct  and 
separable,  the  aw^ard  may  stand  good  for  the  rest  {post,  1249). 
It  may  be  added,  that  the  award  need  not  set  forth  in 
terms  the  performance  of  all  the  conditions  required  by  the 
submission,  provided  they  have  been  actually  fulfilled.  Thus, 
where  the  submission  required  that  the  arbitrator  should  take 
a  view  of  certain  premises  before  proceeding,  and  he  did  in 
fact  take  the  view,  the  non-recital  of  it  was  held  to  be  no 
objection  to  his  award (j). 


m 

lisp: 


m 


It 


2nd. 


That  the  award  is  uncei-tain  or  ambiguous ; 


If  there  be  any  uncertainty  in  a  material  part  of  the  award, 
at  least  if  it  do  not  contain  certainty  to  a  common  intent  (^;, 
it  is  bad  (^).  An  award  that  A.  or  B.  shall  do  an  act  is  void  for 
uncertainty  (m).  Upon  a  reference  to  a  surveyor,  of  a  cause 
and  all  matters  in  difference,  an  award  that  defendant  had  over- 
paid plaintiff  34?.  was  held  insufficient  to  entitle  the  plaintiff  to 
enforce  the  award  by  attachment (w).  So,  if  the  award  direct 
an  act  to  be  done,  it  should  point  out  the  manner  of  doing  it 
in  a  specific  manner,  so  as  that  it  may  be  strictly  obeyed  ; 
and  therefore  an  award,  that  a  party  should  put  up  certain 
grates,  without  stating  of  what  price  and  quality,  is  bad  (0). 
And  where  on  the  trial  of  a  cause  a  verdict  was  taken  for 


(rf)  Malcolm  v.  Fullaiion,  2  T.  R.  645. 

(e)  Prosper  v.  Goringe,  3  Taunt.  426. 

(/)  Peteh  V.  Fountain,  5  Bing.  N.  C. 
442:  S.  C,  nmn.  Petch  v.  Conlan,  7 bowl. 426. 

(fr)  Reeresv.  M'Gregor,  1  Per.  &  D.  372. 

(h)  Burton  (or  Burt)  v.  Wigmore,  (or 
Wiglei/),  1  Bing.  N.  C.  665;  1  Hodges, 
81 ;  1  Scott,  610,  S.  C. 

(?)   Wi/kes  V.  Shipton,  3  Nev.  &  M.  240. 

(j)  Spence  v.  Eastern  Counties  Railway 


Co.,  7  Dowl.  697. 

(k)  Hati'kins  v.  Calclough,  1  Burr.  274. 

(l)  See  Tipping  v.  Smith,  2  Str.  1024: 
Ferguson  v.  Norman,  4  Bing.  N.  C.  52. 

[m)  Lawrence  v.  Hodgson,  1  Y.  &  J. 
16:  and  see  B^gell  v.  Dalimore,  11  Moore, 
541 ;  3  Bing.  634,  S.  C. 

(n)  Thornton  v.  Hornby,  1  Moo.  &  Sc 
48;  8  Bing.  13,  S.  C. 

(o)  P7-ice  V.  Popkin,  2  Per.  &  D.  304. 
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3,000^.,  subject  to  a  reference,  the  arbitrator  to  direct  a  ver-  Sect.  3. 
diet  for  plaintiff  or  defendant  as  he  should  think  proper,  and 
determine  all  matters  in  difference  except  as  to  costs,  the  arbi- 
trator directed  a  verdict  to  be  entered  for  the  plaintiff,  (not 
saying  for  how  much),  and  that  defendant  should  at  a  time 
and  place  named  pay  plaintiff  or  his  attorney  260/. :  the 
award  was  held  bad  for  uncertainty  (jk>).  And  an  award 
that  a  sum  of  230/.  is  due  to  the  plaintiffs,  and  that  out 
of  the  said  sum  the  defendants  should  pay  the  arbitrators 
93/.  for  the  costs  of  the  agreement  of  reference  and  their 
award,  and  for  their  charge,  trouble,  and  attendance,  and 
for  costs  in  certain  actions  mentioned  in  the  reference,  has 
been  held  vmcertain,  for  not  specifying  the  sum  to  be  ap- 
propriated to  each  object (5').  And  under  a  submission  in  a 
dispute,  as  to  a  building  contract,  of  all  claims,  &c.,  as  to 
alleged  defects,  extra  work,  and  deductions  for  omissions,  and 
to  ascertain  what  balance  might  be  due  in  respect  of  extras 
and  omissions,  an  award  of  246/.  generally  to  the  builder  was 
held  bad  for  uncertainty  (r).  So,  where  a  cause  in  which 
there  were  several  issues  was  referred  at  Nisi  Prius,  the  costs 
to  abide  the  event,  and  the  arbitrators  found  for  the  defendant 
on  two  of  the  issues,  neither  of  which  covered  the  entire 
cause  of  action,  and  for  the  J3laintiff  on  the  others,  but 
omitted  to  award  damages,  the  award  was  held  bad,  it  being 
impossible  to  ascertain  from  it  which  way  the  arbitrator 
meant  to  find(5).  But  a  prima  facie  uncertainty  or  want  of 
conclusiveness  in  an  award  does  not  vitiate  it,  if  it  be  capable 
of  being  rendered  certain  or  conclusive,  and  the  award  may 
be  bad  or  good,  according  to  the  event  (^).  Where  an  award 
ordered  that  the  defendant  should  do  one  or  other  of  two 
things,  in  the  alternative,  it  was  holden  that  the  award  was 
good,  if  either  of  the  things  were  capable  of  being  per- 
formed (««).  So,  where  a  sum  of  money  was  ordered  to  be 
paid  within  a  certain  time  from  the  date  of  the  award,  and 
the  award  bore  no  date,  it  was  holden  to  be  sufficiently 
certain  (^).  So,  where  a  bond  was  ordered  to  be  delivered  up 
to  be  cancelled  within  a  certain  time  from  the  date  of  the 
said  bond,  without  stating  the  date,  it  was  considered  suffi- 
cient (^).  So,  where  an  action  on  a  money  bond,  and  all 
matters  in  difference,  were  referred  to  an  arbitrator,  and  he 
directed  a  verdict  to  be  entered  for  the  plaintiff  generally,  it 
was  holden  sufficient,  although  he  did  not  state  for  what 
amount  (5").  And  where  a  verdict  was  taken  for  the  plaintiff, 
subject  to  a  reference  of  the  cause  and  all  matters  in  differ- 
ence, the  arbitrator  having  power  to  vacate  the  verdict  or  reduce 
the  damages,  and  he  awarded  that  the  plaintiff  was  entitled  to 
demand  of  the  defendant  90/.,  in  respect  of  the  causes  of 
action,  and  that  the  defendant  was  entitled  to  set  off  35/.  in 
respect  of  his  journeys,  &c.,  mentioned  in  the  plea  of  set-off, 
and  that  the  defendant  should  deliver  up  certain  securities  to 

(p)  Mortin  v,  Burge,  4  Ad,  &  El.  973;  6        (u)  Simmonds  v.  Swaine,  1  Taunt.  549. 

Nev.  &  M.  201,  S.  C.  (.r)  Armitt  v.  Breame,  1  Salk.  76;  2  Ld. 

(q)  Robinson  v.  Henderson,  6  M.  &  Sel,  Raym.  1076,  S.  C 

76.  (y)  Bell  v.  Gip>s,  2  Ld.  Raym,  1141. 

(r)  In  re  Ridei;  3  Ring.  N.  C.  874.  (=)  Cai/me  v.  Watts,  3  D.  &  R.  224 :  and 

{.<)   Wood  V.  Duncan,  7  Dowl.  92.  see  Carcey  v.  Aiteheson,  2  B.  &  C.  170;  2 

(t)  Aiteheson  v.  Cargey,  13  Price,  639;  2    D.  &  R.  222;  13  Price,  639,  S.  C-    Dicas 

3.  &  C.  170;  2  D.  &  R.  222,  S.  C.  v.  Jay,  5  Ring.  281 ;  2  Moo.  &  P.  448,  S.  G 
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Book  iv. 
Part  n. 


3.  That  it 
does  not 
finally  settle 
all  the  Mat- 
ters referred. 


the  plaintiff:  it  vvns  held,  that  the  award  siifTuiently  ascer- 
tained the  aiiioimt  for  which  the  venhct  was  to  l)e  entered  («). 
Where  a  plaintifl'  makes  several  claims  against  a  defendant, 
and  the  defendant  makes  otliers  a^^ainst  the  j)laintilf,  if  aii 
arhitrator  to  whom  the  cause  is  referred  finds  that  the  ])lain- 
tiff  had  no  cause  of  .action,  his  award  is,  in  that  respect  a1 
least,  sufficiently  certain  (A).  Jn  an  action  a;;ainst  an  exe- 
cutor, where  the  arhitrator  found  a  certain  sum  due  to  tin 
j)laintitf  on  the  l)alance  of  accounts,  and  awarded  that  th< 
defendant  should  pay  it  out  of  assets  on  a  given  day  :  thi.' 
was  holden  to  he  sufficiently  certain,  without  stating  ex 
pressly  that  the  defendant  had  assets  to  that  amount (c).  So 
in  the  common  cases  of  costs,  where  their  amount  is  not  as 
certained  hy  the  award,  still  this  circumstance  does  not  rendei 
the  award  had  for  uncertainty  ;  the  maxim  in  these  and  tlu 
like  cases  being,  "  Id  certum  est  quod  certum  reddi  potest  ;^^  an< 
in  such  cases  the  master  or  other  officer  of  the  court  shall  ta> 
them(6?).  But  the  arbitrator  should  assess  the  costs  of  ai 
action  in  an  inferior  court,  for  there  may  be  no  proper  officei 
in  such  court  to  tax  them(e). 

3rd.  That  the  award  is  not  final,  either  hy  reason  of  noi 
deciding  all  the  matters  referred,  or  otherwise,  making  subse 
quent  proceedings  necessary : — 

The  award  must  be  a  final  and  conclusive  settlement  o' 
all  the  matters  referred;  otherwise  it  will  be  bad(/) 
Therefore  an  award,  which  is  no  more  than  a  mere  sug- 
gestion or  undecided  opinion,  is  bad(^^).  So,  if  the  aware 
be  ineff^ective, — as,  if  upon  a  submission  for  a  partition  be^ 
tween  tenants  in  common,  the  arbitrator  award  their  severa 
portions,  but  omit  to  order  deeds  of  conveyance  to  be  exe- 
cuted, so  as  to  vest  the  several  allotments  in  their  respectiv( 
owners, — the  award  is  bad(7i).  So,  where  several  matters  ar< 
submitted,  and  the  arbitrator  omits  to  decide  on  one  or  mor( 
of  them  (z)  ;  or  where  all  matters  in  difference  are  submitted 
and  the  arbitrator  omits  to  decide  as  to  some  one  matter  whicl 
has  been  pointed  out  to  him  (j),  or  makes  a  defective  awan 
as  to  it(^),  the  court  will  set  aside  the  award.  Where  cost; 
were  to  abide  the  event,  and  the  arbitrator  omitted  to  giv< 
any  opinion  as  to  some  of  the  counts  in  the  declaration,  th< 
award  was  held  bad(/).  And  where  the  declaration  con 
tained  counts  on  a  promissory  note  and  an  account  stated 
and  the  arbitrator  found  that  plaintiff  had  a  good  cause  o 


laii 


ia)  Piatt  V.  Hall,  2  M,  &  Wels.  391 : 
and  see  Smith  v.  The  Festiniog  Railway 
Company,  6  Dowl.  190:  King  v.  Earl  of 
Dundonald,  5  Dowl.  589. 

(6)  Hayllar  v.  Ellis,  6  Bing.  225;  3 
Moo.  &  P.  553,  S.  C. .-  Dickins  v.  Jarvis, 
5  B.SiC.  528. 

{c)  Love  V.  Hotteybourne,  4  D,  &  R. 
814  :  and  see  Doe  Williams  v.  Richardson, 
8  Taunt.  697:  ante,  1124. 

(d)  See  Cars^ey  v.  Aitcheson,  2  D.  &  R. 
222;  2  B.  &  C.  170,  S.  C;  Dudley  v,  Net- 
tlepld,  2  Stra.  737:  Fox  v.  Smith,  2  Wils. 
267.  Ill  Barrett  v.  Parry,  (4  Taunt.  658), 
the  point  was  raised,  but  not  decided. 

(e)  Winter  v.  Garlick,  1  Salk.  75 :  Ad- 
dison V,  Gray,  2  Wils.  293. 

(/)  See  Tipping  v.  Smith,  2  Str.  1024: 
Cargey  v.  Aitcheson,  2  D.  &  R.  222;  2  B. 


&  C.  170,  S.  C. :  2  Bing.  199,  S.  C,  ii 
error  :  Doe  Turnbull  v.  Brown,  5  B.  &  C^ 
384;  Manser  v.  Heaver,  2  B.  &  Adol 
295:  Plummer  v.  Lee,  2  M.  &  Wels.  495 
5  Dowl.  755,  S.  C. 

(g)  Lock  V.  Vulliamy,  5  B.  &  Ad.  600 
see  Fei-guson  v.  Norman,  4  Bing.  N.  C 
52. 

(h)  Johnson  v.  Wilson,  Willes,  248. 

(i)  Re  Robson,  1  B.  &  Adol.  723 :    Ran 
doll  V.  Randall,  7  East,  80  :    Bradford  v 
Bryan,  Willes,  268:    Price  v.   Popkin,  :    fe 
Per,    &    D.   304:    but    see    Simmonds  v 
Swaine,  1  Taunt.  549;  and  see  1  B.  &  Ald^ 
106. 

U)  Pnce  V.  Popkin,  2  Per.  &  D.  304. 

(At)  Mitchell  v.  Stavelej/,  16  East,  58. 

(/)  NoiTis  V.  Daniel.   4  Moo.  X   Scott  •!! 
383;  2  Dowl.  798;  10  Bing.  507,  S.  C.         h 
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action  on  the  promissory  note,  but  made  no  adjudication  on  Sect.  3. 
the  other  issue,  the  award  was  held  bad(??^).  And  the  same 
where  the  arbitrator  adjudicated  on  the  issues  joined,  but  omit- 
ted to  award  damages  on  a  new  assignment,  on  which  there 
was  judgment  by  default  {n).  And  where  a  cause  and  all 
matters  in  difference  were  referred  to  an  arbitrator,  and  by  his 
award  he  merely  directed  a  verdict  to  be  entered  in  favour  of 
the  plaintiff  for  one  entire  sum,  the  award  was  held  not  final, 
and  therefore  bad(o).  So  where,  in  a  submission  to  arbitra- 
tion, four  actions  between  distinct  parties,  and  all  matters  in 
difference,  were  referred  to  the  arbitrator,  and  the  award 
omitted  to  decide  upon  a  fifth  action  pending  between  the 
parties,  and  of  which  the  arbitrator  had  notice,  it  was  held 
bad(jo).  So,  where  all  matters  in  difference  in  a  cause  be- 
tween parties  in  an  action  against  two  defendants  were  re- 
ferred to  arbitration,  and  the  arbitrator  refused  to  adjudicate 
ujjon  the  subject  of  four  checks  drawn  by  one  of  the  defend- 
ants alone,  on  the  ground  that  it  was  not  a  matter  in  differ- 
ence between  the  parties  to  the  reference,  it  was  held,  that 
the  award  was  not  final  and  conclusive,  and  that  it  must  be 
set  aside  (^).  So,  where  an  action  of  ejectment  on  several 
demises  was  referred,  and  the  arbitrator  awarded  that  the 
plaintiff  was  entitled  to  a  certain  part  of  the  land  sought  to  be 
recovered,  which  he  set  out  by  metes  and  bounds,  the  award 
was  held  bad  on  the  face  of  it  for  want  of  finality,  because  it 
did  not  appear  that  the  remaining  part  of  the  premises  had 
been  taken  into  consideration,  and  also  because  it  did  not 
state  on  which  of  the  demises  the  plaintiff  had  succeeded  ; 
and  it  was  also  doubted  (but  not  decided)  whether  it  ought 
not  to  have  awarded  nominal  damages  (r).  Where  the  de- 
fendant Avas  ordered  to  pay  the  plaintiff  a  sum  of  money, 
junless  within  twenty-one  days  he  should  exonerate  himself 
by  affidavit  from  certain  payments,  &c.,  in  which  case  he  was 
to  pay  a  less  sum  ;  the  award  was  holden  bad  (5).  So,  w^here 
:he  award  ordered,  amongst  other  things,  that  the  defendant 
should  do  certain  work,  and  that  the  plaintiff  should  be  at 
iberty  to  produce  evidence  before  the  arbitrator  of  the  insuf- 
iciency  of  the  work  at  any  time  within  two  months,  the  court 
leld  that  part  of  the  award  bad(^).  So,  where  the  award 
vas,  that  the  defendant  should  beg  the  plaintiff's  pardon,  in 
uch  manner  and  place  as  the  plaintiff  should  appoint,  it  was 
lolden  bad  ;  for  the  manner  and  place,  which  were  the  most 
naterial  circumstances,  were  yet  to  be  determined  (w).  But 
vhere  the  parties  bound  themselves  to  abide  by  the  opinion 
>f  counsel  on  the  construction  of  a  statute,  and  the  counsel 
:ave  his  opinion  in  favour  of  one  of  the  parties,  it  was  holden 
hat  this  opinion  was  final  and  conclusive,  notwithstanding  it 

(m)  Gisburnev.  HaH,  7  Dowl.  402;  5  final,  it  not  being  shewn  that  anything 

I.  &  W.  50,  S.  C  remained  unadjudicated  upon.      {Day  v. 

(n)  Wykes\.  Shipton,  8  Ad.  &  El.  246,  n.  Bonnin,  3  Bing.  N.  C.  219:  see  Brown  v. 

(o)    Goode    V.   Burcher,    5    Dowl.    127.  Croydon  Canal  Company,  \  Per.  &i  D.Z2\). 
'his  would  be  good  if  the  cause  only        (p)  Stone  v.  Phillips,  6  Dowl.  247. 
ere  referred,  though  there  were  several        (q)  Samuel  v.  Cooper,  4  Nev.  &  M.  520 ; 

luses  of  action.     (See  Bird  v.  Cooper,  4  1  Harr.  &  W.  86:   and  see  Phipps  v.  In- 

owl.  148).    And  even  where  a  cause  and  gi  am,  3  Dowl.  669. 

1  matters  in  diiference  were  referred,  an        (»•)  Doe  Madkins  v.  Horner,  3  Nev.  & 

vard,  "  after  hearing  allegations  on  each  P.  344;  8  Ad.  &  El.  235,  S.  C. 
de,"  that  defendant  should  pay  plain tift"       (s)  Pedley  v.  Goddard,  7  T.R.  73. 
P  sura  of  money  in  dii=charge  of  all  de-        (t)  Manser  v.  Heaver,  3  B.  &  Ad.  295. 

ands  in  the  cause,  was  held  si"fB"'<=»i»1y        [u)  Glover  v.Bairie,  1  Salk.  71. 
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Book  iv.    also  recoininendcd  tluit  the  ])rinU'(l  statute  slioiild  1)C  ('oinpare< 
^^^"^  "•     with  the  ])arliainfiit  roll  before  the  matter  shoiihl  he  settled  (z) 
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So  an  award  that  one  of  the  parties  slioiild  pay  a  sum  o 
money  to  the  other,  on  a  future  day,  in  full  of  all  demands,  i 
sufficiently  hnal(y)  ;  and  an  award  that  one  should  give  th' 
other  his  })romissory  note  for  a  certain  sum,  is  ,y:ood,  hein<,'  th' 
Kiime  as  awardinji;  ])ayment  at  a  future  day(c').  So,  wher 
the  award  was,  that  an  action  j)endin<(  lietween  the  ])artie 
should  he  discontinued,  and  that  each  should  pay  his  owi 
costs,  it  was  considered  sufficiently  final,  heing  in  effect  ai 
awai'd  of  a  stet  processus  {a).  So,  where  a  cause  and  all  mat 
ters  in  difference  were  referred,  the  costs  to  abide  the  event 
as  n})on  a  trial  and  final  judgment,  to  he  entered  up  l)y  th' 
successful  l^arty,  the  arbitrator  awarded  that  the  plaintiff'  ha( 
no  cause  of  action,  and  that  he  should  pay  defendant  a  sum  o 
money,  hut  added  that  it  was  not  intended  to  prevent  plaintif 
recovering  on  a  certain  agreement  signed  hy  the  defendant 
but  only  that  at  present  he  had  no  cause  of  action,  the  awar< 
was  held  sufficiently  final  (6).  So,  where  by  an  order  iA  Nis 
Prius,  an  action  at  law  and  all  matters  in  difference  betweei 
the  parties  at  law  and  in  equity,  including  a  Chancery  suit 
were  referred  to  an  arbitrator,  who  hy  his  award  ordered  tha 
a  sum  of  money  should  he  paid  to  the  plaintiff  in  the  action 
and  that  the  bill  in  Chancery  should  be  dismissed,  and  tha 
all  proceedings  thereon  should  utterly  cease  and  determine 
the  Court  of  Queen's  Bench  held,  that  the  suit  in  equity,  am 
all  matters  in  difference  in  that  suit,  and  all  masters  in  differ 
ence  between  the  parties,  were  thereby  finally  determined 
although  one  of  the  matters  in  dispute  in  the  Chancery  sui 
was  brought  before  the  arbitrator,  as  a  matter  in  differenc 
between  the  parties,  and  was  not  otherwise  disposed  of  thai 
by  the  ending  of  the  Chancery  suit(c).  And  where  a  cans 
and  all  matters  in  dispute  between  the  parties  l)eing  referrei 
to  arbitration,  the  arbitrators,  "  having  heard  the  proofs  ant 
allegations  of  the  parties  touching  the  matters  in  differenc 
between  them,"  awarded,  "  concerning  the  same,"  that  th 
defendant  should  pay  plaintiff  11^.  5^.  in  full  of  all  demand 
in  the  cause,  it  was  held  sufficiently  final  (J).  And  where 
cause  was  referred  to  an  arbitrator,  who  was  to  settle  all  mat 
ters  in  difference  betw^een  the  parties  at  law  and  in  equity,  s 
that  he  made  his  award  by  a  certain  day,  ^with  power  of  en 
largement),  to  be  delivered  to  the  parties,  or,  if  either  of  then  J,^ 
should  be  dead,  to  their  personal  representatives  :  the  arbitra  ^, 
tor  was  to  be  at  liberty  to  make  one  or  more  awards  at  his  dis 
cretioti :  at  the  time  of  the  submission  two  equity  suits  wer 
pending,  in  wdiich  the  parties  to  the  action,  and  also  certah 
infants,  were  concerned  :  before  any  award  was  made,  one  o 
the  parties  to  the  equity  suits  died  :  the  arbitrator,  by  hi 
award,  ordered  a  verdict  to  be  entered  for  the  plaintiff,  da 
mages  500^.  ;  and  also  that  the  defendant  should  pay  to  th; 
plaintiff  850^.  for  grievances  not  included  in  his  declaration 


fw 


{x)  Price  v.  Hollis,  1  M,  &  Sel.  105.  (b)  Harding  v.  Forshaiv,  4  Dowl.  761. 

(.V)    Squire   V.   Grerett,    2    Ld.  Rayin.  (c)  Pearse  v.  Pearse,  9  B.  &  C.  484. 

961 :  Robinett  v,  Cobb,  3  Lev.  188.  (d)  Day  v,  Bonnin,  3  Bing.  N.  C.  220 

(z)  Booth  V.  Gamett,  2  Str.  1(»82,  see  Broun  v.  Croydon  Canal  Company, 

(a)  Blanchard  v.  Lilly,  J)  East,  497 :  and  Per.  &  D.  391 :  but  see  Goods  v.  Burcfie, 

see  Jackson  v.  Tabsley,  5  B.  &  Aid.  848.  5  DowL  127 :  ante,  1245. 
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iv-as  lield,  first,  that  the  award  was  sufficiently  final,  although  sect.  3. 
X  did  not  dispose  of  the  equity  suits  ;  secondly,  that  the  cir- 
cumstance of  infants  heing  parties  to  those  suits  did  not  inva- 
lidate it ;  thirdl}^,  that  the  arbitrator's  authority  was  not  re- 
iToked  by  the  death  of  one  of  the  parties  ;  and,  lastly,  that 
ihe  award  of  850Z.  was  sufficiently  certain  (e).  And  where,  in 
m  action  of  trespass,  the  defendant  pleaded  the  general  issue 
md  sundry  justifications,  and  the  cause  was  referred  to  an 
arbitrator,  the  costs  to  abide  the  event ;  the  arbitrator  awarded 
for  the  defendant  on  the  general  issue,  and  disposed  of  the 
[•ights  contested  in  the  pleas  of  justification,  but  did  not  in 
liis  award  decide  on  or  notice  the  issues  upon  those  justifica- 
tions ;  the  Court  of  Common  Pleas  refused  to  set  aside  the 
iward(/).  So,  where  a  cause  in  which  the  general  issue  and 
I  set  off  were  pleaded  was  referred,  the  costs  of  the  reference 
and  award  to  abide  the  event,  an  award  that  the  plaintiff  had 
not  any  cause  of  action  against  the  defendant  was  held  suffi- 
ciently final ;  the  arbitrator  having  thereby  determined  the 
iction,  and  not  being  bound  to  decide  upon  each  issue  unless 
requested  to  do  so(^^).  So,  where  one  of  the  parties  admits 
the  claim  of  the  other,  but  seeks  to  reduce  the  balance  by  a 
set-off,  it  is  sufficient  for  the  award  to  find  a  sum  due  to  one 
party  or  the  other,  without  noticing  the  set-oft' (A).  So, 
where,  on  a  reference  of  a  cause,  the  costs  to  abide  the  event, 
the  arbitrator  finds  for  the  defendant  on  a  plea  which  covers 
'he  whole  cause  of  action,  it  is  no  objection  to  the  award,  that, 
m  other  issues,  he  finds  for  the  plaintiffs  without  damages  («").  , 
t  may  be  added,  that  no  other  matters  in  difference  than 
lose  decided  on  will  be  intended  by  the  court,  unless  they 
lave  been  made  known  to  the  arbitrator  before  he  made  his 
iward  (j). 

4tli.  That  the  award  is  inconsistent: —  4,  That  the 

If  one  part  of  an  award  be  inconsistent  with  another,  it 
yill  be  bad :  as,  where  the  arbitrator  awarded  that  A.  should 
)ay  B.  100^.,  and  both  should  give  general  releases,  and  that 
it  a  subsequent  time  B.  should  pay  A.  20/.,  the  award  was 
lolden  bad  {Jc). 

5th.  That  the  award  is  illegal : —  5_  ^Ph^t  it  is 

If  the  arbitrator  award  any  of  the  parties  to  do  an  act  which  illegal, 
s  illegal,  the  award  is  so  far  bad  {I).  And  if  a  sum  awarded 
ppear  on  the  face  of  it  to  have  arisen  out  of  an  illegal 
ransaction,  the  award  will  be  bad  pro  tanto{in).  It  seems, 
lowever,  that  the  aw^ard  will  not  be  held  bad,  merely  because 
t  contravenes  some  rule  of  practice  (ji).  And  where  the 
ward  was  written  on  a  wrong  stamp,  the  court  refused  to 
et  it  aside  ujjoii  that  account ;  although  such  a  circumstance 

(e)  Wrightson  v.  Bywater,  6  Dowl.  359.  Bonnin,  3  Bing.  N.  C.  219. 

if)  Dibden  v.   Marquis  of  An  gleseij,   10        (k)  Starke  \.  De  Srneth,  Willes,(iG:   see 

ing.  568 :   and  see  also    Re  Leeming  <^  Fii:es  v.  Adams,  4  Taunt.  632:   Ames  v. 

'earnleij,  5  B.   &    Adol.  403:    Wykes  v.  Milward,  8  Id.  367,  2  Moore,  713,  S.  C. 
hiptor),3'Nev.Sz  M.2A0.  (1)  See  Alder  v.  Savill,  8  Taunt.   454. 

{g)  Duvktvorth  \.  Harrison,  7  Dowl.  71.  But  it  may  be  good  for  all  but  the  illegal 

{h)  Brown  v.  Croydon  Canal  Com,j.any,  part,  semble,  see  Doddington  v.  Bailu-ard, 

Per.  &  D.  391.  7  Dowl.  (40. 

(i)  Sarage  v.  Ashivin,   4  M.  &  W.  .530;        (m.)  Aubert  v.  Maize,  2  B.  &  P.  371 :  see 

•ntra,  if  the  plea  covers  only  part.  ( Wood  Steers  v.  L'lsJdei/,  6  T.  R.  (il. 

Duncan,  7  Dowl.  91).  {n)  See  Re  Badger,  2  B.   &   Md.  691: 

0)  Ingram  v.  Mil»es,  8  "'ast,   '14.");   see  Berlington  v  South  all,  A  Price,  2:'2:   see, 

nith  -v.  Johnson,  \5  Ka.%i,  13:  Pmkerton  however,    BroacUiurst    v.    Darlington,   2 

Ca*lon.  -2  B.  &  Aid.  704 :    see  Day  v.  Dowl.  33. 
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Hook   iv. 

I»AIlT    II. 

«.  That  the 
l»rocec(Un(;s 
were  irregu- 
lar or  fraudu- 
lent. 


7.  That  the 
Arbitrator  has 
misconducted 
himself. 


would  ])c  .1  good  answer  to  any  application  made  to  enforc« 
\i{n). 

6th.  That  the  proceedings  were  irregular  or  fraudulent: — 
If  tlicro  lijivo  ])coii  any  irrci^iilarity  in  the  proceeding — a.' 
if  no  notice  of  tlie  meeting  (o),  or  of  attendance  by  conn 
sel(/?),  were  given  to  the  party  against  whom  the  award  wai 
made,  or  the  like,  the  court  will  set  aside  the  award  (^) 
The  court  will  not,  however,  set  aside  the  award  on  tn( 
ground  that  the  order  of  reference  has  been  improperly  oh 
tained ;  the  application  in  that  case  should  l)e  to  set  asidi 
the  order  of  reference  itself,  and  should  l)e  made  within  j 
reasonable  time  after  the  order (r).  As  to  irregularity  in  th< 
appointment  of  an  umpire,  see  ante,  1234. 

An  award  will  not  be  set  aside  although  the  affidavits  ii 
support  of  the  application  disclose  strong  imputations  upoi 
the  testimony  of  a  material  witness,  who  was  examined  be 
fore  the  arbitrator  {s). 

7th.  That  the  arbitrator  has  misconducted  himself,  &c. : — 
If  the  arbitrator  have  been  guilty  of  any  misconduct  ii 
the  course  of  the  proceedings,  the  court,  will  set  aside  th 
award  {t),  (if  the  submission  can  be  made  a  rule  of  court) 
or  a  court  of  equity  may  afford  relief;  but  such  misconduc 
will  not,  it  seems,  afford  any  defence  to  an  action,  or  at 
tachment  {u).  Where  an  arbitrator  refuses  to  examine  wit 
nesses,  or  to  receive  evidence,  the  court  will  sometimes  se 
aside  the  award  (??);  and  this,  though  he  thought  that  h< 
had  sufficient  evidence,  without  examining  the  witnesses 
But  where  he  refused  to  examine  a  witness  because  he  though 
him  inadmissible,  the  court  refused  to  set  aside  an  award  {x) 
and  they  would  not  set  aside  the  award  in  a  case  where  th* 
arbitrator  refused  to  examine  a  i)arty  in  the  cause  who  couh 
have  contradicted  a  witness  (j/) ;  nor  would  they  set  it  asid 
where  the  arbitrator  admitted  an  incompetent  witness  (e) 
And  Mr.  Watson  (a)  states  it  to  be  now  settled,  that  th 
arbitrator  is  to  judge  as  to  the  competency  of  the  witnesses 
and  if  he  receive  the  evidence  of  an  incompetent  witness 
or  reject  the  evidence  of  a  competent  witness,  the  cour 
will  not  set  aside  the  award.  Where  the  arbitrator,  afte 
closing  the  examination,  refused  to  call  another  meeting,  an( 
made  his  award,  the  court  refused  to  set  aside  the  award 
although  the  defendant's  attorney  swore  that  he  was  in  pos 
session  of  evidence  which  would  have  repelled  that  upoi 
which  the  award  was  founded  {b).     So,  where  the  umpire  re 


(n)  Preston  v,  Eastwood,  7  T.  R.  95. 

(o)  Anon.,  1  Salk.  71- 

(p)  Whatley  v.  Morland,  2  Dowl.  249. 
for  it  is  not  reasonable  that  one  party 
should  have  the  advantage  of  counsel  and 
the  other  not.     (Per  Bayley,  B.,  Ibid.) 

(q)  Anon.,  1  Salk.  71. 

ir)  Sackett  v.  Owen,  2  Chit.  R.  39. 

(«)  Scales  V.  East  London  Water  Works 
Compamj,  1  Hodges,  91;  MS.,  E.  T.,  5  W. 
4,  S.  C. .-  Pilmore  v.  Hood,  C.  P. ;  3  Jurist, 
1153. 

(t)  See  Lucas  v.  Wilson,  2  Burr.  701: 
Anon,,  1  Salk.  71 :  Braddick  v.  Thomson, 
8  East,  344:  Gragebrook  v.  Davis,  5  B.  & 
C.  5.34:  Brazier  v.  Bryant,  10  Moore,  587: 
3  Bing.  Ifi7,  S.  C. ;  9  «&  10  W.  3.  c.  15,  s.  3. 
The  misconduct  need  not  be  such  hi  the 


bad  sense  of  the  word.    (See  Phipps  \ 
Ingram,  3  Dowl.  670). 

(u)  See  2  Saund.  .327:  Brazier  v.  Bryant 
3  Bing.  167- 

{v)  See  Phipps  v.  Ingram,  3  Dowl.  QG& 
Morris  \.  Retjnolds,  2"Ld.  Raym.  tio7; 
Salk.  73,  S.  C:  Hewlett  \.  iMycock,  2C.I 
P.  574 :  Samuel  v.  Cowper,  1  H .  &  W.  80 

(x)  Campbell  v.  Twemlow,  1  Price,  81. 

iy)  Scales  v.  East  London  Water  Work 
Co,,  1  Hodges,  91. 

(2)  Pe7-ri7nan  v.  Ste^gall,  9  Bing.  678 
3  Moo.  &  Scott,  93;  2  Dowl.  726. 

(a)  •'  Awards,"  p.  100,  citing  Lloyd  \ 
Archbowl,  2  Taunt.  324:  Perry  man  y 
Steggall,  9  Bing.  679  :  3  Moore  &  Scott 
93;  2  Dowl.  726,  S.  C. 

(&)  Ringer  V,  Joyce,  1  Marsh,  404:  bu 
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ceived  the  evidence  from  the  arbitrators  without  examining  Sect,  3. 
the  witnesses,  the  court  held,  that  the  award  was  not  bad 
on  that  account,  if  the  umpire  had  not  been  requested  to 
examine  them  (c).  So,  where  one  of  the  defendant's  wit- 
nesses was  examined  by  the  arbitrator,  after  the  evidence 
on  both  sides  was  closed,  and  the  plaintiff's  attorney  gone; 
although  upon  this  second  examination  he  gave  a  different 
evidence  from  what  he  had  given  before,  and  the  arbitra- 
tor's decision  was  influenced  by  it,  yet  the  court  held,  that 
this  circumstance  would  not  affect  the  award,  unless  it  were 
brought  about  by  the  management  of  the  defendant's  attor- 
ney (c?).  And  the  same  w^here  he  excluded  the  parties  and 
witnesses,  except  those  under  examination  (e).  Also,  an  award 
cannot  be  set  aside  on  a  mere  suspicion  of  favour;  for  in- 
stance, it  cannot  be  set  aside  merely  because  the  arbitrator 
is  indebted  to  one  of  the  parties,  though  the  other  party 
be  ignorant  of  the  fact,  and  object  as  soon  as  he  becomes 
aware  of  it(/).  Also,  any  objection  on  these  grounds  will 
be  waived,  by  proceeding  with  a  knowledge  of  it(^). 

8th.  That  it  appears  on  the  face  of  the  award   that  the  8.  Mistake  of 
arbitrator  has  mistaken  the  law: —  Face  of  the 

If  the  arbitrator  make  a  mistake  in  point  of  law,  and  it  Award, 
do  not  appear  upon  the  face  of  the  award,  the  court  will 
not,  in  general,  set  aside  the  award  upon  a  mere  suggestion 
of  the  mistake,  or  upon  affidavits  of  the  facts  {i) ;  but  if  the 
mistake  appear  upon  the  face  of  the  award,  or  even  upon  the 
face  of  another  paper  delivered  with  it  (^),  or  if  the  arbitrator, 
on  being  told  that  an  application  is  about  to  be  made  to  the 
court,  himself  assigns  the  ground  for  his  judgment  for  the  pur- 
pose of  enabling  the  party  to  make  such  application,  and  shews 
that  he  is  mistaken  (/),  the  award  will  be  set  aside,  pro- 
vided it  be  clearly  erroneous  {m).  And  where  an  action  was 
brought  by  an  attorney  on  a  bill  not  taxable,  and  a  verdict 
was  taken  subject  to  a  reference  as  to  the  amount  of  the 
charges,  and  the  arbitrator  awarded  a  certain  sum,  it  was 
held,  that  it  was  competent  for  the  court  to  examine  whether 
the  arbitrator  had  adopted  the  right  rule  (w). 

9th.  That  the  award  is  bad  in  a  part  not  separable  from  the  0.  That  the 

residue  • Award  is  bad 

If  an  award  be  good  in  part,  the  performance  of  that  part  separable 
which  is  good  may  be  enforced,  provided  it  be  final  in  itself  ^'^"™^^^^^®'' 
and   perfectly  distinct   from,  and  independent  of,  that  part 
which  is  bad  (0).     Therefore,  an  award  directing  a  defendant 

see  Boddington  v.  Hudson,  1  Bing.  384;  Taunt.  644;  1  Moore,  403,  S.  C-  Delve)- 

8  Moore,  163,  S.  C.  v.  Barnes,  1  Taunt.  48;  and  see  Sharman 

(c)  Hall\.  Lawrence,  4  T.  R.  589:  see  v.  Bell,  5  M.  &  Sel.  504:  In  re  Badger,  2 
He  Turner,  5  B.  &  Adol.  488.  B.  &  Aid.  (;91 :  Richardson  v.  Nonrse,  3 

(d)  Atkinson  v.  Abraham,  1  B.  &  P.  175:  Id.  237;  1  Chit.  Rep.  674,  S.  C-  Gonsham 
see  Re  Hick,  8  Taunt.  694.  v,  Germain,  II  Moore,  7:  Symes  v.  Good- 
ie) Hewlett V.  Hai/eock,  2  C.  8c  P. 57 i.  fellow, 'i  Dowl.  642:   Armstrong  v.  Mar- 
(f)  Morgan  v.  Mm-gan,  1  Dowl.  611.  shall,  4  Dowl.  593. 

{g)  Kingwell  v.  Elliott,  7  Dowl,  423.  [k)  Kent  v.  Elstob,  3  East,  18. 

(i)  Ashtonv.  Pointer,  3  Dow\. -201  :Jupp  {1}  Jones  v.  Carry,  5  Bing,  N.   C.  187: 

V.  Grayson,  Id.  199;  1  C,  M.  &  R.  523,  5.  but  see  Dne  Oxenden  v.  Cropper,  2  Per.  & 

C. ;  Ferryman  v.  Steggall,  3  Moo.  &  Scott,  D.  490. 

93;  2  Dowl.  726,   S.  C-  Hardy  v.   Ring-  (m)   Richardsony. Nourse, 3B.  Ik  A.237. 

rose,  1  H.  &  W.  185:   Chace  v,   Westmore,  (n)  Broadhm-st  v.  Darlington. -2  Dowl.  .38. 

13  East,  357:  Boutillier  v.   Thick,  1  D,  &  (o)  Candler  v.  Fuller,  uilles,  64.  253: 

R.  366:  Crump  V.  Symons,  ]  Bing.  104;  7  Addison  v.  Gray,  2  Wils.   293:    Ingram  v. 

Moore,  434,  S.  C. ;  Craven  v.  Craven,  1  Milnes,  8  East,  445:   George  v.  Lousley, 
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Book  rv. 
Pakt  II. 


Who  may 
apply  to  set 
aside  the 
Award,  and 
how  Objec- 
tions may  be 
waived. 

Party  in 
whose  Favour 
a  Mistake  is 
mado  cannot 
apply. 


to  removo  certain  Ijatclics,  part  of  wliicli  Ix'lon^ofl  to  liini  ;i1)- 
solutely,  ]»ut  in  other  piirts  of  which  lie  had  only  a  share;  at 
the  same  time  providinj^  that  the  directions  of  the  award 
shouhl  affect  the  hitter  only  so  far  as  his  interest  extended  ; 
was  held  j,'Ood  as  to  all  hut  that  part "  in  respect  of  which 
the  defendant  might  shew  his  inal)ility  to  j)roceed  (/>).  Jn 
a  case  where  the  arbitrator  assumed,  in  one  j)art  of  the 
award,  to  reserve  a  power  over  future  differences,  hut  the  rest 
of  the  award  was  f^ood,  the  court  rejected  the  improper  part, 
and  held  the  award  good  {q).  An  award  of  a  release  to  the 
time  of  the  award  wiis  formerly  holden  to  be  void  in  toto, 
not  being  divisible ;  but  now^  an  award  of  a  release  which 
would  extend  beyond  the  arbitrator's  power  is  held  to  be  void 
only  for  the  time  between  the  submission  and  the  award  (r). 
And  if  the  arbitrator  direct  mutual  releases  on  payment  of  f 
a  sum  over  which  he  has  jurisdiction,  and  also  of  a  sum  over 
which  he  has  none,  the  award  is  good  as  to  the  former  (6-). 
And  it  seems  that  when  an  arl)itrator  has  ordered  a  verdict 
to  be  entered  without  authority,  if  the  award  dispose  of  all 
the  matters  referred  independently  of  the  verdict,  that  part 
of  the  award  may  be  rejected  {t).  Where,  how^ever,  an  ar- 
bitrator, to  whom  a  cause  before  being  at  issue  was  referred 
by  rule  of  court,  awarded  thus  : — "  I  award  and  direct  that 
a*  verdict  in  this  cause  be  finally  entered  for  the  plaintiffs, 
with  £ — damages:  "  the  court  held,  he  had  exceeded  his  au 
thority  in  directing  the  entry  of  a  verdict,  and  that,  as  theBF 
award  consisted  of  only  one  sentence,  that  direction  could 
not  be  rejected,  and  the  residue  considered  as  an  award  that 
so  much  was  due  and  to  be  paid,  and  that  therefore  the  award 
was  l)ad  (w).  And  the  same,-  where  the  arbitrator  found  an 
indivisible  plea  (set-off)  partly  for  the  defendant  («)  ;  but  the  ™ 
plaintiff  was  allowed  to  waive  the  objection  in  that  case. 

Who  may  apply  to  set  aside  the  Award,  and  how  Objections 
may  he  waived.^  It  seems  that  a  party  in  whose  favour  a  mis- 
take has  been  made  cannot  avail  himself  of  it  to  set  aside  the 
award.  Therefore,  where  an  arbitrator  erroneously  found  a 
plea  of  set-off,  in  part  for  the  plaintiff,  and  in  part  for  the 
defendant,  instead  of  wholly  for  the  plaintiff,  the  court  refused 
to  set  aside  the  award  at  the  instance  of  the  defendant ;  and, 
as  they  had  no  power  to  amend,  they  gave  the  plaintiff  the 
option  either  of  having  the  aw^ard  set  aside,  or  of  letting  it 
stand,  if  he  were  willing  to  pay  the  defendant's  costs  on  the 
issue  erroneously  found  in  his  favour  (the  merits  not  being 
affected,  and  the  order  of  Nisi  Prius  precluding  a  writ  of 
error)  (^x). 
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Id.  13:  Stone  v.  PhilHps,  6  Dowl.  249: 
Kendrick  v.  Duties,  5  Dowl.  693.  In  Doe 
V.  Richardson,  8  Taunt.  697,  the  defect  in 
the  award  was  only  as  to  the  direction  of 
mutual  releases.  In  Aitcheson\.  Cargey, 
(2  Bing.  199),  the  arbitrator  exceeded  his 
authority  by  directing  the  mode  in  which 
the  matters  ordered  by  the  award  were 
to  be  done.  (See  Price  v.  Popkin,  2  Per. 
&  D.  304). 

(p)  Doddington  v.  Bailward,  7  Dowl. 
640. 

iq)  Manser  v.  Heave)-,  3  B.  &  Adol.  29.5: 
see  TowUn  v.  Mayor  of  Fordwick,  5  Ad. 
&  Ell.  147. 


{}■)  Pickering  v.  Watson,  2  Bla.  Rep. 
1117:  and  see  Watson  on  Awards,  1?H,  &c. 

is)  Kendrick  v.  Davies,  5  Dowl.  fi!)3. 

it)  See  Price  v.  Popkin.  2  Per.  &  D.  304. 

(m)  Jackson  v.  Clarke,  1  M.  &  Y.  iOO: 
and  see  Rex  v.  Washbrooke,  7  D.  &  P.  9^1 : 
see  Hayivard  Y.  Phillips,  I  Nev.  &  P.  288: 
Dmdan  v.  Brett,  4  Nev.  &  M.  854:  over- 
ruling Cartwright  v.  Blackworth,  1  Dowl. 
489. 

(x\  Moore  v.  Butlin,2  Nev.  &  P.  436. 
See  as  to  the  indivisibility  of  that  plea, 
Tuck  V,  Tuck,  .'5  M.  &  W.  109;  7  Dowl. 
373,  S.  C:  Kilner  v.  Bailey,  5  M.  &  W. 
384. 


m 


ill 


m. 


5lJffl 

w 


(Bill 


Setting  aside  Award,  1251 

After  an  award  has  been  made,  it  is  too  late  for  tlie  iinsuc-      Sect.  3. 
cessful  party  to  object  that  certain  infants  have  been  parties  ~     '.      ~ 
to  the  submission,  and  that  certain  other  interested  persons  to  Competen- 
have  not  been  made  parties  to  it,  for  the  party  entering-  into  S/  ^\  Want  of 
the  reference  "  must  be  taken  to  have  known  who  were  the  be  made  he- 
parties  to  the  actions  to  which  he  himself  is  a  party,  and  to  ^^re  Award, 
the  submissions  which  he  enters  into,  and  it  would  be  most 
unjust  to  allow  him  to  take  the  ciiance  of  an  award  in  his 
favour ;  and,  that  failing,  to  claim  to  set  aside  the  whole  pro- 
ceedings for  a  defect  in  the  submission  of  which  he  had  full 
cognizance  when  he  entered  into  it"(2;). 

An  objection  to  the  award  being  made  on  account  of  the  Waiver  of 
time  for  making  it  not  having  been  duly  enlarged,  or  to  an  <^bjections  by 
umpirage  on  account  of  the  umpire  not  having  been  duly  wUh^a  Kifow- 
appointed,  or  on  account  of  improper  conduct  in  the  arbitrator  ledge  of  it. 
or  umpire,  or  the  like,  may  be  waived  by  the  parties  attend- 
ing the  arl3itrator  or  umpire,  and  proceeding  in  the  reference 
or  umpirage  with  a  knowledge  of  the  fact  (a). 

Also,  if  a  party  accept  a  benefit  under  an  award — as,  for  Waiver  of  Ob- 
instance,  if  an  award  direct,  amongst  other  things,  that  the  ac^ce^uu^^a 
costs  of  the  cause,  and  of  the  reference,  be  paid  to  the  plaintiff,  Benefit  under 
and  he  accept  such  costs — he  is  thereby  precluded  from  after-  ^^'^  Award, 
wards  impeaching  the  award  (5).     Where,  however,  an  award, 
published  nine  days  before  the  end  of  Hilary  term,  directed 
the  defendant  to  pay  the  plaintiff  a  sum  of  money,  and  the 
plaintiff  to  lay  out  a  sum  of  money  on  premises  Which  the 
defendant  held  of  him  as  tenant,  it  was  held,  that  the  defend- 
ant had  not  waived  any  objections  that  might  be  taken  to  the 
award,  by  not  giving  notice  to  the  plaintiff  of  his  intention  to 
apply  to  the  court  after  he  had  heard  that  the  plaintiff  had 
commenced  the  repairs,  nor  by  the  defendant's  attorney  at- 
tending the  taxation  of  costs,  and  re<juesting  a  week's  time  to 
pay  the  money  (c). 

How  and  within  what  Time.']  Where  no  action  is  pending.  How  and 
and  where  the  submission  does  not  contain  a  clause  of  consent  ^!*^'"  "^^-^^ 
that  it  shall  be  made  a  rule  of  court,  the  award  cannot  be  set 
aside  by  any  application  to  the  court ;  but  if  the  party  grieved 
cannot  avail  himself  of  the  defects  in  it  by  pleading,  where  an 
action  is  brought  against  him  upon  the  bond,  &;c.,  his  only  re- 
medy is  by  application  to  a  court  of  equity ;  but  where  an  ac- 
tion is  pending  and  the  submission  is  by  rule  of  court  or  judg-e's 
order,  or  where  the  submission  contains  the  clause  above  men- 
tioned, the  award  may  be  set  aside  upon  application  to  the  court. 

Where  the  submission  contains  the  clause  of  consent  above  when  made, 
mentioned,  this  application  must,  by  the  9  6^  10  W,  3,  c.  15,  s.  2,  where  theSu'b- 
be  made  before  the  last  day  of  the  term  next  after  the  award  Deed^&c.f'* 
h  made,  and  published  to  the  parties {d).      Where  a  sum  is  and  contains 

(2)  Jonesv.  Powell,  6  Dowl. 483,  Coleridge,  made,  and  notice  of  the  fact  given  to  the 

^:  Wrightsonv.  B!/water,3M.  &  W.  199.  parties,  and  that  they  may  obtain  it  on 

(a)  See  ante,  1233;  and  see  Hewlett  v.  payment  of  fair  and  reasonable  charges, 

Laj/cock,  2C.  &  P.  574:  Kingwell  v.  Elliott,  {Mmselbrook  v.  Diwkin,  1  Dowl.  722,  per 

J  Dowl.  423.  Tindal,    C.    J.)    The   Court  of  Queen's 

(6)  Kennard  v,  Harris,  4  D.  &  R.  272;  Bench,  however,  liave  held  that  an  award 

JB.  &C.801,  S.  C.  is  published  when  the   arbitrator  gives 

(c)  Hayward  v.  Phillips,  1   Nev.  &  P.  the  parties  notice  that  it  may  be  had  on 
J88;  6  Ad.  &  Ell.  119,  S.  C.  payment  of  his  charges,  whether  they  be 

(d)  It  is  published  (according  to   the  reasonable  or  not,  {M' Arthur  v.  Campbell, 
jpjnion  of  the  Court  of  C.  P.)  when  it  is  5  B.  &  Ad.  .518;  2  Nev.  &  M.  444,  S.  C.) 
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1 252  Arbitration. 

M()«)K  IV.  awarded,  su})jc'ct  to  l)o  rcduciid  by  tlio  jud^inout  of  tlie  court 

^'"^""^  "•  on  a  statoiiK'iit  of  facts,  an   ajiplicatioii  for  the    exercise    of 

a  Consent  to  that   jii(lf,nnent  is,    in  effect,  an  a|)j)lication  to  set  aside  the 

make  it  a  nward,  and  must  l)e    made   within    the    ai)pointcd    tiine(«). 

IhileofC  oiirt.    ,,  '  ^■      ^-  .1     -     .1  i    1  i-  i    1        1      .      \  1 

l^jven  an  application  that  tlie  award  he  reierred  hack  to  tiie 
Siime  arbitrator  to  reconsider  it,  on  the  ground  that  he  had 
not  sufficient  materials  before  him  wlien  he  made  it,  must  })e 
made  within  that  time(y*).  If  the  award  l)e  made  in  vacation, 
the  aj)plication  to  set  it  aside  must  l)e  made  in  the  next  term; 
but  if  made  in  term,  the  parties  have  until  the  last  day  of  the 
second  term  to  make  the  application (^).  The  aj)])lication 
cannot  be  made  on  the  last  day  of  term  {h) ;  nor  will  the 
court,  after  the  time  above  mentioned,  entertain  a  motion  to 
set  aside  an  award  for  any  defect  whatever (2),  even  although 
such  defect  appear  upon  the  face  of  the  award  (^').  In  one  case, 
where  the  submission,  being  in  the  hands  of  the  successful 
l)arty,  could  not  be  procured,  in  order  to  make  it  a  rule  of 
court,  in  sufficient  time  to  move  in  the  term  next  after  pub 
lication,  the  time  for  making  the  motion  was  enlarged  by  the 
court  until  the  following  term(^).  But  this  appears  to  be 
an  evasion  of  the  statute,  and  probably  would  not  now  be 
permitted  (/). 
Where  the  The  statute  of  9  (5f  10  IV.  8,  c.  15,  however,  does  not  extend 

Submission  is  to  awards  where  the  reference  has  been  by  order  of  Nisi 
onie"/"^  P'^ius{m);  nor  to  other  cases  where  an  action  is  pending 
and  the  reference  has  been  by  rule  of  court  or  judge's  order  (w); 
yet  the  court  will  not,  in  such  cases,  unless  under  very  special 
circumstances,  entertain  the  motion  after  any  considerable 
lapse  of  time(w).  And  the  general  rule,  where  the  reference 
is  made  by  rule  or  order  not  at  Nisi  Prius,  appears  to  be  that 
the  application  should  be  made  before  the  last  day  of  the  next 
term  after  the  publication  of  the  award  (0).  And  the  same 
where  the  reference  is  made  at  Nisi  Prius  of  the  cause  and 
other  matters  in  dijference{p).  But  where  a  verdict  is  taken 
at  Nisi  Prius,  and  the  cause  only  is  referred,  and  the  arbitrator 
is  put  merely  into  the  place  of  a  jury,  the  motion  should,  in 
ordinary  cases,  be  made  within  the  time  limited  for  a  motion,  y 
in  arrest  of  judgment,  or  for  a  new  trial,  viz.  within  the  first 
four  days  of  term  which  occur  next  after  the  publication  of 
the  award  (5-). 


(e)  Andet-sonv.  Fuller,  \^.  &  W.  470;  1  Marsh,  471,   S.    C-   Sherry  v.    Oke,  3, 

7  Dowl.51,  S.  C.  Dowl.  349;    1    Harr,   &   W.    191,  S.C.i 

(/)  Zachary  \.  Shepherd,  2T.  R.  781.  Rushtvorth    v.    Bairon,   3   Dowl,   317;    1 

(g)  Re  Burt,  5  B.  &  C.  WIB:  Allenbu  v.  Harr.  &  W.  122,  S.  C. 


t 
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Proudlock,  4  Dowl.  45,    and  cases  there  (o)  Potter  v.  Newman,  4  Dowl.  504. 

cited.  (p)  Hat/ward  v.  Phillips,  1  Nev.  &  P. 

(h)  Freame   v.    Pinneger,    Cowp.    23:  288:  Moore  w  Butlin,  2  Nev.  &  P.  436: 

ante,  118(i.  Allenby  v.  Ptvudlock,  4   Dowl.:   but  see 

{i)  Pedlet/  v.  Goddard,  7  T.  R.  73:  Rey-  Lyng  v.  Sutton,  4  Dowl.  .38,  which  seems 

nolds  V.  Askew,  5  Dowl.  682.  to  limit  the  time  to  the  first  four  days  of 

(j)  Lowndes  v.  Lowndes,  1  East,  276 :  term. 

Sell  V.  Carter,  2  Dowl.  245.  (q)  Rawsthorne  v.  Arnold,  6  B.   &  C. 

(k)  Re  Perring,  3  Bow],  98: sed  qucn-e?  629:  and  see  Boiraudale  v.  Kitchener,  3 

(/)  See  per   Coleridi^e,   J.,    Reynolds    v.  B.  &  P.  244:  Kennard  v.  Harris,  2B.  &  C. 

Askew,   5  Dowl.  GBi^;  and  per  the  same  801;  4  D.  &  R.  272,  S.  C;  Sell  v.  Carter, 

learned  iudffe.  in  Re Sme7/i,  B.C.,  M.  1838;  2    Dowl.   245:    Thomson  v.   Jennings,  10 

2  Jurist.  1015.  Moore,  11(»:  Reynolds  v.  Askeir,  5  DowL 
(m\  Synge  V.  J er mis,  (\  East,  466:  Lucas  682:  A/lenby  v.  Proudlock,   4    Dowl.    54: 

V.  Wilson.  2  Burr.  /('I :  Manser  v.  Hearer,  per   Colervdne,  J.,    in  Lyvg  v.  Sutton,   4 

3  B.  &  Adol.  295:  Riusthome  v.  Arnold,  Dowl.  38:  hut  see  per  Littl'diile,  J.,  iter- 
6  B.  kC.  02'.}.  tin  v.  Burge.  4  Ad.  &  £.11.  974. 


"I  Si 

hi 

lOfe, 


(m)  Rogers  v.  nallimore,  6  Taunt,  111; 


Setting  aside  Avjard.  1253 

It  is  to  be  observed,  however,  that,  in  cases  not  within  the      sect,  a 
statute,  it  is  not  imperative  on  the  court  to  refuse  motions  ^^^^^,^^t^,y^i[^ 
made  after  the  times  above  specified,  provided  very  clear  and  some  Cases 
satisfactory  reasons   be   given   for   the  delay  (r).     Therefore,  J^^^^J  f^^^^^'^."- 
where  a  rule  was  obtained  in  time,  and  was  discharged  on  Belay  ae- 
grounds  merely  technical,  the  court  granted  a  new  rule  in  the  counted  for. 
second  term  after  the  publication  (5).     It  has  been  held   by 
the  Court  of  Queen's  Bench  not  to  be  a  sufficient  excuse  for 
lateness  that  the  arbitrator  had  refused  to  give  up  his  award 
without  payment  of  an  exorbitant  sum(^).     Nor  is  it  a  suf- 
ficient excuse  that  the  party  moving  did  not  believe  that  the 
other  party  intended  to  proceed  upon  the  award,  as  there  had 
been  a  previous  revocation  (w). 

It  may  be  necessary  to  add,  that  the  motion  to  set  aside  a  Motion  to  sc 
judgment  entered  up  on  an  imperfect  award  is  not  limited  to  ^^ide  Judg- 
the  periods  above  specified  (.«).     But  it  is,  in  general,  better  Award  not 
to  apply  in  proper  time  to  set  aside  the  award  itself ;  for  on  limited,  &c. 
motion  to  set  aside  the  judgment  entered  on  it,  only  such 
defects  as  appear  ofi  the  face  of  the  award,  and  would  be  avail- 
able in  answer  to  a  motion  for  an  attachment  for  disobeying 
it,  can  be  taken  advantage  of  (j/). 

First,    move    to    make    the    order  or  submission    a    rule    of  Practical  Pr 
court  {z);  and  then,  ivithin  the  time  above  mentioned,  get  counsel  ^|^e"|e*^^ 
to  move  for  a  rule  to  shew  cause  why  the  award  should  not  be  set  Award. 
aside,  upon  an  affidavit  of  the  facts  necessary  to  sustain  the  ob- 
jections intended  to  be  made;  but  if  it  be  intended  to  object  to 
I  the  award,  merely  for  defects  appearing  upon  the  face  of  it,  an 
I  affidavit  will  be  unnecessary.    As  to  the  title  of  the  affidavits  in 
this  case,  see  ante,  1211.     By  R.  E.,  2  G.  4,  Q.  B.  {a),  "  where 
a  rule  to  shew  cause  is  obtained  in  this  court  to  set  aside  an 
award,  the  several  objections  thereto  intended  to  be  insisted  upon 
at  the  time  of  making  such  ride  absolute,  shall  be  stated  in  the 
rule  to  shew  caused     This  rule  is  also  adopted  in  the  Ex- 
chequer (6),  and  there  is  a  similar  rule  (AM.  T.,  10  G.  4  (c), 
in  the  Common  Pleas.     It  is  necessary,  therefore,  that  the 
counsel  should  indorse  these  objections  on  his  brief,  before  he 
sends  it  in  to  the  officer  of  the  court  (<?).     It  is  not  sufficient 
to  state  a  general  head  of  objection,  as  "  misapprehension  of 
the  terms  of  the  reference,"  or  "  that  the  arbitrator  has  ex- 
ceeded his  authority,"  or  "  that  the  award  is  uncertain,"  or 
not  final"  (e),  or  the  like  (/).     The  rule  applies  to  the  cer- 
tificate of  an  arbitrator  empowered  to  ascertain  the  amount 
due  from  the  defendant  to  the  plaintiff,  and  to  certify  the 
same  to  the  associate,  by  whom  a  verdict  is  to  be  entered 
accordingly  (/).     But  the  rule  does  not  apply  to  a  case  where 

(»•)  See  per  Lord    Tenterden,  C.  J.,  in        (z)  9  &  10  W.  3,  c.  15,  s.  2:  Clapham  v 

Rawsthorne  v.  Arnold,  6  B.  &  C.  629:  pfr  Hyham,  7  Moore,  4(13;  1  Bing.  «7,  S.  C.- 

Coleridge,   J.,  in    Ret/nolds    v.    Askew,  5  see  also  Kirkuso  v.  Hudson,  3  Moore,  64; 

Dowl.  682:  and  per  Patteson,  J.,  in  Sherry  8  Taunt,  7a3.     Where  in  consequence  of 

V.  Oke,  3  Dowl .  340.  the  misconduct    of   the   arbitrator    the 

(*)  Sherry  V.  Oke,  3  Dowl.  340;  contra  original  rule  could  not  be  obtained,  the 

if  discharged  substantially  at  first:  Car-  court  allowed  a  duplicate  of  it  to  be  made 

michaelv.Hockin,  3  Nev.  &  M.  203.  a  rule  of  court.     (Thomas  v     Philby,  2 

{t)  M' Arthur  v.  Campbell,   5  B.  &   Ad.  Dowl.  145). 
•18:  but  see  per  Tindal,  C.  J.,  in  Mussel-        (a)  4  B.  <fe  Aid.  .naO;  2  Chit.  Rep.  376. 
'     rook  V.  Dunkin,  1  Dowl.  722.  (6)  See  Smith  v.  Briscoe,  11  Price,  57: 

(u)    Worrall  v.  Deane,  2  Dowl.  261.  Walkins  v.  Philli  ots,  1  M'Clel.  &  Y.  394. 

(x)   Manser  v.  Heaver,  3  B.  &  Ad.  295!         (c)  6  Bing.  348. 


i 


Doe  Madkin  v.  Homer,  3  Nev.  &  P.  344,        (d)  See  Whatley  v.  Morland,  2   Dowl. 

per  Littledale,  J.  249;  4  Tyr.  2:)5,  S.  C. 

(y)  Doe  Madkin  v.  Horner,  3  Nev.  &  P.        (e)  Boodle  v.  Davies,  4  Nev.  &  M.  788. 
344  ;  8  Ad.  &  El.  233,  S.  C.  (/)  AUenby  v.  Proudlock,  4  Dowl.  54. 
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12;V1  Arbitration. 

Book  iv.      you  move  to  set  aside  a  judf^ment  entered  up  on  an  irregular 
Pakt  II.     award,  for  a  defect  apparent  on  tlie  face  of  it(^);  and  a  rule 


to  set  aside  an  award  made  after  action  commenced,  on  account 
of  objections  to  the  declaration,  need  not  refer  to  the  declara- 
tion, as  it  is  sufficiently  ])eforc  the  court  (/*).  Also,  it  seems 
to  be  unnecessary,  in  any  case,  to  state  the  o])jections  in  the 
rule,  if  they  be  stated  in  the  affidavit  on  which  the  rule  is 
obtained  {i).  It  must  also  appear  on  the  face  of  the  rule  that 
it  is  drawn  up  on  reading  the  award  itself  or  a  copy  of  it  (k). 
And  where  a  rule  was  drawn  up  on  reading  the  affidavit  and 
paper  writing  annexed,  which  was  in  fact  a  copy  of  the  award, 
but  was  not  stated  to  be  so,  the  court  held  that  the  rule  was 
bad  and  could  not  be  amended  (^);  but  it  would  have  been 
good  if  it  had  stated  that  the  paper  writing  was  a  copy  of  the 
award  {m).  In  the  Common  Pleas,  on  moving  to  set  aside  an 
award  made  under  a  rule  of  court,  the  rule  nisi  ought  to  be 
drawn  up  on  reading  also  the  rule  under  which  the  matter 
was  referred  (w). 
Cause  not  It  may  be  necessary  to  observe,  that  cause  cannot  be  shewn 

shewn  on  last  against  this  rule  on  the  last  day  of  the  term,  but  the  rule 
'  must  be  made  peremptory  for  the  following  term  (o) ;  or  to 
shew  cause  before  a  judge  at  chambers,  in  vacation. 
Second  Appii-      If  &  rule  to  Set  aside  an  award  has  once  been  obtained  and 
cation.  discharged,  the  court  will  not  grant  another  rule  on  the  sug- 

gestion of  fresh  objections  (p),  unless  the  ground  upon  which 
the  first  rule  was  discharged  was  for  some  slip  in  form  {q). 

Costs  of  Ap-  Costs  of  Application.']  If  a  motion  for  setting  aside  an  award 
plication.  |jg  made  on  slight  grounds,  the  rule  will  be  discharged  with 
costs  (r).  In  a  case  where  the  defendant  put  a  wrong  con 
struction  on  an  award,  which  induced  the  plaintiff  to  move 
the  court  to  set  it  aside ;  the  court  held,  that  the  defendant's 
construction  was  untenable,  and  therefore  discharged  plain- 
tiff's rule ;  but  the  court  would  not  give  him  the  costs  of  the 
motion  {s). 

(g)  Manser  v.  Heaver,    3  B.    &   Adol.  Hayward  v.  Phillips,  1  Nev.  &  Per.  2!)3; 

295.  6Ad.  &  El,  119,  S.  C. 

{fi)  Sherry  v.  Oke,  infra.-  and  see  Dicas  (n)  Christie  v.  Hamlet,  4  Bing.  195;  2 

V.  Jay,  5  Bing.  281;  2  Moo.  &  P.  448,  S.  Moo.  &  P.  316,  S.  C. 

C.  (o)  R,M„  36  G.  3,  r.  4:  aw^e,  118C. 

(j)  Rawsthorne  v.  Arnold,QB.  &  C.  029;  {p)  Carmichael  v.  Hockin,  3  Nev.  &  M. 

9  D.  &  R.  556,  S.  C.  203. 

(k)  Sherry  v.  Oke,  3  Dowl.  349;  1  Harr.  [q)  Shen-y  v.  Oke,  3  Dowl.  361 ;  1  Harr. 

&  W.  119,  S.  C;  Price  v.  James,  3  Dowl.  &  W.  119,  S.  C. 

73;  Barton  V.  Ransom,  5  Dowl.  597:   Car-  (r)  Snook  v.  Hellye)-,  2  Chit.  Rep.  43. 

michael  v.  Hunter,  1  H.  &  W.  120.  (*)  Hocken  v.  Grenfdl,  6  Dowl.  250;  4 

(I)  Sherry  v.  Oke,  supra.  Bing.  N,  C.  103,  S.  C. 

(w)  Piatt  V.  Hall,  2  M.  &  Wels.  391: 
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Where  there  is  no  Cause  in  Court.']  Where  there  is  no  cause  where  there 
in  court,  we  have  seen  that  the  submission  to  arbitration  is  by  court^^"^^  "^ 
bond,  deed,  or  other  written  instrument,  containing  a  clause 
of  consent  that  the  submission  should  be  made  a  rule  of  court ; 
or  by  bond,  deed,  or  other  written  instrument,  not  containing 
such  clause  of  assent,  or  by  parol. 

In  the  two  latter  cases,  in  which  the  submission  cannot  be  By  Action, 
made  a  rule  of  court,  the  only  means  of  enforcing  a  perform-  misl^on  caii- 
ance  of  the  award  is  by  action.  If  the  submission  be  by  bond,  not  be  made 
the  prevailing  party  may  have  an  action  of  debt  on  the  bond,  court!  °^ 
which  is  in  general  the  most  preferable  remedy  (^);  if  by 
other  deed,  he  may  have  covenant  (««)  ;  if  by  instrument  not 
under  seal,  or  by  parol,  he  may  have  assumpsit  on  the  sub- 
mission ;  or  in  any  of  these  cases,  if  the  award  be  for  a  sum  of 
money  merely,  he  may  have  debt  on  the  award  (^v).  Before 
the  8  3^-  4  TV.  4,  c.  42,  debt  would  not  in  such  case  lie  against 
an  executor  or  administrator  on  a  submission  by  his  testator  or 
intestate ;  now,  however  by  that  statute,  s.  14,  an  action  of 
debt  is  given  against  the  executor  and  administrator.  Debt 
will  lie  on  an  agreement  to  submit  with  a  penalty,  for  revoking 
an  arbitrator's  authority  (z^).  Where  the  parties  who  had 
submitted  disputes  to  arbitration  by  mutual  bonds,  by  indorse- 
ments under  seal,  on  the  bonds  of  submission  made  within 
the  time  limited  for  making  the  award,  agreed  that  the  time 
should  be  enlarged  to  a  future  day,  it  was  decided  that  an 
action  of  debt  on  the  bond  would  lie  for  non-performance  of 
an  award  made  after  the  original  time  had  expired,  but  with- 
in such  enlarged  time :  for  such  indorsement  operated  as  a 
defeasance,  or  further  defeasance  to  the  original  bond(.r). 
But  if  the  indorsement  had  not  been  under  seal,  no  action 
could  have  been  maintained  on  the  bond  for  non-performance 
of  the  award (^).  The  remedy  in  the  latter  case  would  be  in 
debt,  or  assumpsit  on  the  award,  or  assumpsit  on  the  agree- 
ment (5;).  It  may  be  necessary  to  observe,  that  in  an  action  Defence. 
on  an  award,  if  it  be  bad  on  the  face  of  it,  the  defendant  may 
set  it  out  on  oyer  and  demur  (<?)  ;  or  if  the  award  be  defective 
for  reasons  not  appearing  on  the  face  of  it,  such  as  that  the 
arbitrator  has  exceeded  his  authority,  has  not  awarded  on  all 

[t)  Ferrer  v.  Oven,  7  B.  &  C.  427;  1  M.  Id.  100. 

&  R.  222,  S.  C.  («')  Warburton  v.  Ston;  4  B.  &  C.  J03;  6 

(M)  Marsh  v.  Bulteel,  1  D.  &  R.  106;  5  D.  &  R.  113,  S.  C. 

B.  &  Aid.  507,  S.  C.  (x)  Greig  v.  Talbot,  3  D.  &  R.  446;  2  B. 

{v)  See  2  Saund.  62  b:    2  Chit.  PI.  6th  &  C.  179,  S.  C;  Rex  v.  Bingham,  3  Y.  & 

ed.  22.5,  notes :  2  Ld.  Raym.  1040:    King-  J.  301  to  313. 

ston  V.  Phelps,  Peake,  227 :    Keen  v.  Bat-  (y)  Brown  v.  Goodman,  3  T.  R.  592,  n. 

shore,  1  Esp.  194:  Bailey  v.  Lechmere,  Id.  (2)  Watson  on  Awards,  202. 

377  :  BanfilwLeigh,  8  T.  R.  571 :  Antrum  (a)  Fisher  v.  Pimbley,  11  East,  188. 
V.  Chace,  15  East.  209:  Hunter  v.  Rice, 
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Hook  iv.    matters  submitted  to  him,  or  tliat  it  is  iineertiiin,  or  not  final, 

1^  or  the  like,  tlie  defendant  may  take  advanta;<e  of  sueh  matter 

])y  idea(y);  ])ut   the  eorriij)tion,  or  other  mi.sconduet  of  the 
arbitrator  in  making  his  award,  not  a|>j)caring  on  the  face  of 
the  award,  is  an  exception,  and  cannot  })e  successfully  pleaded; 
the  ])arty's  only  remedy  in  sueh  a  case  is  ])y  l)ill  in  equity. 
By  Action  ^^"^   wherc!   the    submission   contains    the    clause   of  assent 

Attac-hment,    above  mentioned,  the  ])revailing  j)arty  has   an  oj)tion  of  en- 
whereSubrnTs*  ^<>'*^*i»P^  ^  l)erformance  of  the  award,  either  by  action  as  above 
sion  made  a     directed  (;:),  or  by  attachment  («)  ;  or  perhaps,  if  the  order  be 
Huieotcourt.  ^-y^.  pjiyment  of  money,  by  execution  under  \  6^  2  V.  c.  110,  s. 
\i\  (A)  (ante,  1 1 90).    And  an  attachment  may  be  obtained  as  well 
where  the  non-pei-formance   consists  in  the  non-payment  of 
money,  as  in  the  non-performance  of  any  collateral  matter(c). 
But   interest  accruing  due  after  the  making  of  the  award  can- 
not be  recovered  by  attachment,  but  only  by  action  (cZ). 
Makin"  Sub-       ^^^  order  to  proceed  by  attachment  or  execution,  let  an  affida- 
inisbionaRuie  vit  he  made  of  the  due  execution  of  the  bond  or  other  instrument 
^* '^^^'^^' ^^' of  submission  by  the  subscribing  witness {e)\   annex  the  bond  S^c. 
to  it,  and  give  it  to  counsel,  with  a  motion-paper,  to  move  to  make 
the  submission  a  rule  of  court.     The  affidavit  should,  it  seems, 
he  intitled    in  the  cause,    if  there  be  one  in  court{f).     {If  the ^ 
submission  be  by  order,  this  affidavit  is,  of  course,  unnecessary, 
and  you  have  merely  to  annex  the  order  to  the  motion-paper  (g). 
This  is  a  motion  of  course,  and  is  absolute  in  the  first  instance. 
Or,  in  vacation,  you  may  obtain  a  judged  fiat  for  a  rule,  upon 
production  of  the  above  affidavit  (h),  and  take  it,  together  with  a 
motion-paper,  signed  by  counsel,  to  one  of  the  masters,  who  will 
draw  up  the  rule.     If  costs  be  awarded,  get  an  appointment  on 
the  rule  from  the  master;  serve  a  copy  of  the  rule  and  appoint- 
ment, if  any,   on  the  opposite  attorney;    and,  at  the  time  ap- 
pointed, attend  before  the  i7iaster,  who  will  tax  the  costs,  and 
mark  them  on  the  rule{i).     If  the  award  be  not  made  a  rule  of 
court,  the  court  has  no  jurisdiction,  and  will  not  act,  though 
the  opposite  party  be  willing  to  waive  the  objection  (^').     The 
enlargements,  if  any,  must  also,  it  seems,  be  made  a  rule  of 

(y)    Mitchell  v,  Staveley,  16  East,  58:  doubt,  and,  until  it  is  judicially  decided,  it 

Cargeys  v.  Aitcheson,  3  Dowl.  &  R,  433 ;  2  will  of  course  be  a  matter  of  risk  to  act  on 

B.  &  C.  170,  S.  C.  the  1  &  2  V.  c.  110,  s.  18,  in  such  a  case. 

(2)    See    Stock    v.  De    Smith,    Hardw.  (c)  Doddir)fcton\.  Hudson,  H  Moore,  5\0; 

106;  Bndlet/  v.  Loveday,  1  B.  &  P.  81.  1  Bing.  410,  S.  C,  repaying  moiety  of  costs 

(a)  9  &  10  W.  3,  c.  15,  s.  1 :  Willes,  292,  of  award.  (Hicks  v.  Richardson,  1  B.  &  P. 
n.  :  Bailey  v.  Cheesely.  1  Salk.  72  ;  1  Ld.  93 :  Stokes  v.  Lewis,  2  Smith,  12).  It  has 
Raym.  (i74,  S.  C. .-  Hopcroft  v,  Fermor,  1  been  doubted,  however,  by  Patteson,  J., 
Bing.  379;  8  Moore,  424,  S.  C  whether  an   attachment  would  now   be 

(b)  It  has  not  been  decided  whether  granted  in  cases  where  there  would  be  a 
the  18th  section  ofl  &  2  V.c.  110,  applies  remedy  by  execution,  under  1  &  2  V.  c 
to  thecasaof  money  payable  by  an  award,  10,  s.  18  {ante,  1196). 

on  a  submission,  which  is,  or  is  made,  a  (d)  Churcher   v.  Stringer,  2  B.  &  Ad. 

rule  of  court.    The  words  of  that  section  777- 

seem  large  enough  to  include  it,  at  least  (e)  See  the  form,  Chit.  Forms,  675,  &c 

where  the  submission  is  originally  by  rule  (/)  Doe  v.  Stilhvell,  6  Dowl.  3(J5. 

ofcouri;  and  even  where  the  submission  (g)  If  through  the  misconduct  of  the 

is  by  mutual  bond  or  agreement,  and  af-  arbitrators  the  order  of  reference  cannot 

terwards  made  a  rule  of  court  in  pursu-  be  obtained,  the  court  will  allow  a  dupli- 

ance  of  the  usual  clause  of  consent,  it  cate  to  be  made  a  rul' of  court.    (Thonat 

seems  difficult  to  say  that  the  money  is  v.  Philby,  2  Dowl.  145). 

payable  by  the  rule,  so  as  that  its  non-  (h)  Re  Taylor,  5  B.  &  Aid.  217. 

payment  may  be  punished  by  attachment,  (i)  See  the  form  of  rule.  Chit.  Forms, 

and  yet  not  payable  so  as  to  be  enforced  675. 

by  execution   under  1  &  2  V.  c.  110,  s.  18.  (j)  Owen  v.  Hurd,  8  T.  R.  643. 

The  question,  however,  is  open  to  much 


Enforcing  Performance  of  Award.  1257 

court  (j).  It  seems  that  the  act  8  (^-9  W.Z,  only  authorizes  Sect.  4. 
making  the  submission  a  rule  of  one  court,  and  not  of  more 
than  one  (^).  Where  there  is  no  cause  in  court,  the  submis- 
sion cannot  be  made  a  rule  of  court  after  it  has  been  re- 
voked (/),  though  a  judge's  order  of  reference  may,  with  a 
view  to  costs  (w). 

When  you  have  got  the  costs  taxed,  if  the  party  w^ho  has  to  Demand  of 
perform  the  award  do  not  perform  it  within  the  time  thereby  how°  when*' 
limited,  (if  any  be  limited),  then,  if  it  be  capable  of  being  en-  and  by  whom 
forced  by  execution  under  1  ^^  2  V.c.  110,  s.  18,  {n)  you  may  '"^^^• 
at  once  proceed  to  issue  execution  without  any  further  demand 
or  ceremony,  just  as  you  might  on  a  judgment  for  the  same 
amount  (o).  But  if  it  be  not  capable  of  being  enforced  under 
that  section,  or  you  prefer  proceeding  by  attachment,  then 
make  a  copy  of  the  rule  «wc?allocatur(jo),  and  of  the  awards  and 
power  of  attorney  (if  any);  and,  after  examining  the  copies  with 
the  originals,  serve  the  copies  upon  the  party  personally,  shewing 
him  at  the  same  time  the  originals,  in  such  a  way  that  he  can  read 
their  contents  {q).  The  court  will  not  in  general  grant  an  attach- 
ment without  personal  service,  in  any  case  where  the  party  ap- 
plying has  another  remedy ;  and  this,  although  the  party  pur- 
posely avoid  the  service  (r).  But  in  one  case,  where  the  party 
had  personal  knowledge  of  the  award  and  rule  of  court,  the 
Court  of  Queen's  Bench  granted  an  attachment  against  him 
for  non- performance  of  the  award,  although  he  had  not  been 
personally  served  {s).  Then  let  the  person  in  whose  favour  the 
award  is  made  demand  of  the  other  party  the  money  or  other 
thing  awarded.  This  demand  has  been  held  necessary,  even 
where  the  award  specified  the  time  and  place  of  performance(^). 
It  may  be  made  on  a  day  subsequent  to  that  on  which  the 
award  directs  the  money  to  be  paid(««).  If  it  be  inconvenient 
for  the  party  himself  to  make  the  demand  personally,  he  may 
depute  his  attorney  or  any  other  person  to  do  it  for  him,  by  a 
letter  of  attorney  (^),  a  copy  of  which  must,  as  already  ob- 
served, be  served  with  the  copies  of  the  rule  and  award,  and 
the  original  shewn  at  the  same  time.  Where  costs  are  awarded, 
a  demand  by  the  attorney  of  the  party  is  sufficient  without  a 
power  of  attorney,  even  though  the  costs  be  by  the  terms  of 
the  rule  made  payable  to  the  party  himself(y)-  And  in  a 
case(0)  where  the  demand  of  the  execution   of  a   deed   was 

(j)  See  Jenkins  v.  Law,  8  T.   R.  87:  393,  where  the  court  yielded  to  the  prac- 

Dickens  v.  Jervis,  5  B.  &  C.  528:   and  see  tice. 

Barton  v.  Ranson,  6  Dowl.  384;  3  M.  &  (m)  Re  Craike,  7  Dowl.  603. 

W.  322,  S.  C.  (X)  Laugher  v.  Laugher,  1   Dowl.  284; 

(k)   Winpenny  v.  Bates,  2  C.  &  J.  379.  1  C.  &  J.  368;  1  Tyrw.  .352,  S.  C-   Jack- 

(I)  King  V.  Joseph,  5  Taunt.  452.  sm.  v.  Clarke,  13  Price,  208  ;  M'Clel.  72, 

(m)  Aston  v.  George,  2  B.  &  A.  395.  S.  C. ;  Ex  p.  Fortescue,  2  Dowl.  448 :  King 

(n)  See  ante,  1256.  n.  (b).  v.    Packwood,    Id.  570:    but  see  Bass  v. 

(o)  Ante,  1196 :  see  a«<e.  1256,  n.  (b).  Maitland,  8  Moore,  44,  which,  however, 

'  (p)  Rex  V.  Smithies,  3  T.  R.  351 :  Reid  seems  a  confused  report. 

V.  Deer,  7  D.  &  R.  612:  Bellairs  v.  Poult-  (y)  Inman  v.  Hill,  4  M.  &  W.  7.      The 

ney,  6  M.  &  Sel.  230.  case  of  Mason  v.  Whitehouse,  as  reported 

(q)  See  Calvert  v.Redfearn,  2  Dowl.  505.  in  6  Dowl.  602,  appears  opposed  to  this 

(r)    Richmond    v.   Parkinson,   3  Dowl.  position ;  but  on  reference  to  the  report  of 

703:  Re  Lowe  and  Another,  4  B.  &  Ad.  the  same  case,  in  4  Bitig.   N.  C.  ()22,  it 

412:  and  see  Stunnel  v.  Tower,  1  C,  M.  will  be  seen  that  the  court  subsequently 

&  R.  88 :  Brandon  v.  Brandon,  1  B.  &  P.  discharged  the  rule  and  allowed  the  at- 

394:  Brander  \.  Penteaze,  5  Taunt.  813:  tachment  to  stand,  on  the  authority  of  Jw- 

Read  v.  Fore,  1  Chit.  Rep.  I70.  man  v.  Hill,  ubi  supra,  and  another  case 

(s)  Re  Bower,  1  B.  &  C.  264:  and  see  in  the  Exchequer. 

Allen  V.  Newton,  2  Dowl.  582.  (z)  Kenyon  v.  Grayson,  2  Smith,  61. 
(t)  Brandon   v.  Brandon,    1    B.   &    P. 
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made  by  an  a^ciit,  without  a  power  of  attorney,  it  was  held 
sufficient.  Care  must  he  taken  to  deinaiKl  the  exact  sum  or 
thin^  awarded ;  if  you  demand  more,  and  it  ])e  refuscid,  you 
cannot  have  an  attachment  for  the  refusal  (a).  'J'he  party 
makint^  the  demand  must  previously  have  performed  all 
conditions  i)recedent,  otherwise  an  attachment  will  not  be 
granted  (/>). 

If,  uj)on  such  demand,  the  opposite  party  do  not  pay  the 
money,  &c.,  in  compliance  with  the  award,  then  let  an 
affidavit  he  made  of  the  service  of  the  award  andrule^  and  allo- 
catur {if  any^y  and  of  shewing  the  originals,  and  that  the  award 
still  remains  unperformed {c\  and  an  affidavit  of  the  due  ex- 
ecution of  the  award,  and  notice  thereof  {if  necessary),  and  of 
the  enlargement  (d),  (if  any),  and  notice  thereof  (if  necessary) ; 
and  also  of  the  execution  of  the  letter  of  attorney  {if  any)  hy  the 
attesting  witness,  and  of  the  service  of  a  copy  thereof,  and  of 
the  shewing  the  original.  Annex  the  rule  and  allocatur  {if  any). 
Where  an  ar])itrator  has  the  power  to  enlarge  the  time  for 
making  his  award,  and  tlie  enlargements  are  made  part  of  the 
rule  of  court,  an  affidavit  of  such  enlargements  (r^)  is  not 
necessary  in  order  to  obtain  an  attachment.  If  there  be  a 
cause  in  court  the  affidavit  should  be  intitled  in  the  cause  (/). 
The  affidavit  will  be  sufficient  if  it  disclose  a  regular  service, 
although  the  surname  of  the  arbitrator  or  umpire  is  mis- 
described  (^).  When  the  submission  is  made  a  rule  of  court 
under  the  statute,  there  being  no  cause  depending,  the  affidavit 
for  an  attachment  need  not  he  intitled {h),  or  it  may  he  intitled, 
^'^  In  the  matter'^  S)C.{i).  When  the  submission  to  arbitration 
is  by  rule  of  court  or  by  order  of  JVisi  Prius,  there  being  a 
cause  then  depending,  the  affidavit  for  an  attachment  for  dis- 
obeying the  award  must  he  intitled  in  the  cause  {k). 

Upon  these  affidavits,  let  counsel  move  for  a  rule  nisi  for  an 
attachment  for  the  non-performance  of  the  award.  Draw  up  the 
rule  with  the  masters  {I),  and  serve  a  copy  of  it,  at  the  same  time 
shewing  the  original  in  such  a  manner  that  he  can  read  its  con- 
tents {m).  Make  an  affidavit  of  the  service,  which  must  be  inti- 
tled the  same  as  the  rule{n),  and  give  it,  with  a  brief  to  counsel, 
to  move  to  make  the  rule  absolute.  If  made  absolute,  draw  up 
the  rule  with  the  masters,  and  take  it  to  the  Crown  Offijce,  to  one 
of  the  clerks  in  court,  who  loill  thereupon  make  out  the  attach- 
ment. Take  it  to  the  sheriffs  office,  and  get  a  warrant  on  it; 
give  the  warrant  to  your  officer,  ivho  will  thereupon  arrest  the 
p>arty. 

In  shewing  cause  against  the  rule  for  the  attachment,  the 
other  party  may  impeach  the  award  for  any  defect  appearing 
upon  the  face  of  it,  although  the  time  limited  for  applying  to 


(a)  Strutt  V.  Rogers,  7  Taunt.  213;  2 
Marsh.  524.  S.  C. 

(6)  Watson,  210:  Standley  v.  Henning- 
ton,  2  Marsh.  276;  6  Taunt.  56,  S.  C.  As 
to  what  is  not  a  condition  precedent,  see 
Doe  Clarke  v.  Stilwell,  3  Nev.  &  P.  7(>7. 

(c)  See  the  form,  Chit.  Forms,  676. 

(d)  See  Halden  v.  Glasscock,  5  B.  &  C. 
.390;  8  D.  &  R.  151,  S.  C-  Daviesv.  Vass, 
15  East,  97:  Wolenbury  v.  Lagetnan,  6 
Taunt.  254;  1  Marsh.  579,  S.  C. 

ie)  Re  Smith  Sf  Reeves,  5  Dowl.  513. 
(/)  Doe  V.  Stilwell,  6  Dowl.  305. 


(g)  Re  Smith  Sf  Reeves,  5  Dowl.  51^: 
and  see  Dickens  v.  Jarvis,  5  B.  &  C.  528; 
8  D.  &  R.  28.5,  S.  C. 

{h)  Anon.,  1  Smith,  358:  Bainbrigge  v. 
Houlton,  5  East,  21. 

(j)  Whitehead  v.  Firth,  12  East,  166  a: 
In  re  Houghton,  2  Moo.  &  P.  452. 

{k)  Bainbrigge  v.  Houlton,  5  East,  21  a: 
Whitehead  v.  Fii-th,  12  East,  166  a. 

(/)  See  the  form.  Chit.  Forms.  677. 

(w)  Calvei-t  V.  Red/earn,  2  Dowl.  505. 

(»;  Re  Houghtm,  2  Moo.  &  P.  452. 
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set  aside  the  award  may  have  elapsed  (o)  ;  but  not  for  matter  Sect.  4. 
extrinsic  (ji?).  A  cross  demand  is  no  defence  to  the  applica- 
tion (§').  Where  it  was  proposed  to  shew  corruption  in  the 
arbitrator  as  cause  against  the  rule  for  the  attachment,  the 
Court  of  Common  Pleas  held,  that  although  that  might  be  a 
good  reason  for  setting  aside  the  award,  it  was  no  answer  to 
an  application  for  an  attachment  (r) :  nor  is  a  mere  mis-recital 
in  the  award (5).  Nor  (where  an  order  of  reference  and  en- 
largement had  been  made  a  rule  of  court)  can  it  be  shewn  as 
cause  that  there  was  no  affidavit  that  the  time  was  duly  en- 
larged :  but,  if  there  be  no  such  affidavit,  the  proper  course  is  to 
move  to  set  aside  the  rule,  making  the  order  of  reference,  &c., 
a  rule  of  court (^).  On  shewing  cause  against  the  motion, 
reference  cannot  be  made  to  the  pleadings  in  the  cause,  unless 
there  be  an  affidavit  connecting  them  with  the  award  (m). 

The  court  will  not  grant  an  attachment  against  a  peer(^),  inwhatcases, 
or  member  of  the  House  of  Commons (^);  nor  against  an  g"^^j"j{^^^^^^ 
administrator  or  executor,  where  the  submission  was  made  tachment  will 
by  the  intestate  or  testator  (5^).  Nor  on  behalf  of  a  stranger  be  granted  or 
to  the  award  («).  Nor  even  on  behalf  of  the  administrator  or 
executor  of  a  party  who  died  after  the  award  made,  and  to 
whom  the  money  awarded  was  to  be  paid  (5).  And  an  attach- 
ment will  not  be  granted,  unless  the  award  contain  a  distinct 
order  to  do  the  act,  the  omission  of  which  forms  the  ground  of 
the  application;  therefore,  M'here  an  arbitrator  finds  by  his 
award,  that,  on  the  balance  of  accounts,  the  defendant  has 
overpaid  the  plaintiff  a  certain  sum,  but  does  not  award  that 
the  plaintiff  is  to  repay  it  to  defendant,  the  court  will  not 
grant  an  attachment  against  the  plaintiff  for  the  non-payment 
of  that  sum(c).  And,  ordering  a  verdict  to  be  entered  for  a 
certain  sum,  where  the  arbitrator  has  no  authority  to  do  so, 
cannot  be  treated  as  an  order  to  pay  that  sum,  so  as  to  support 
an  attachment  ( 6?).  Nor  will  the  court  grant  an  attachment 
pending  a  rule  for  setting  aside  the  award  (<?),  nor  pending 
an  action  on  the  same  award  ;  nor  will  they  allow  the  plaintiff 
to  waive  the  action  in  order  to  apply  for  the  attachment  (/), 
unless  the  defendant  was  in  contempt  before  the  action  was 
brought (^).  The  rule  for  an  attachment  has,  however,  been 
made  absolute,  on  the  terms  of  the  plaintiff's  discontinuing 
his  action  and  paying  the  costs  (A).     Where  a  party  obtained 

(o)  Pedlyv.   Goddard,  7  T.  R.  73:  see  b!e,    overruling    Rogers    v.    Stanton,     7 

Lowndes  v.  Lowndes,  1  East,   276:  Hut-  Taunt.  576. 

ehins  v.  Hutchins,  Andr.  2.07.  (c)  Re  Seaward,  7  Dowl.  318 :  Thornton 

(p)  Holland  v.  Brooks,   6    T.  R.    161  :  v.  Hombi/,  1  Dowl.  237;  1  Moo.  &  Scott, 

Patillv   Paull,  2  Dov/l.  340;   2  C.  &  M.  48;  8  Ring.  13,  S.   C:   and  see  Scott  \. 

235,  S.  C.  Williams,  3   Dowl,  508.    The  Court  of 

{q)  Smith  V.  Johnson,  15  East,  213.  Exchequer,  in  the  latter  case,  considered 

(>•)  Brazier  V.  Bryant,  3  Ring.  167;   10  themselves  bound  by  the  decision  of  the 

Moore,  587.  S.  C.  Court  of  Common  Fleas  in  Thornton  v. 

(s)  Paull  V.  Paull,  2  C.  &   M.  235;  2  Ho>-ri6i/,  notwithstanding  they  considered 

Dowl.  340,  S.  C.  it  a  doubtful  one.    See  also  Hopkins  v. 

(t)  Barton  v.  Ranson,  6  Dowl.  384.  Davies,  1  C,  M.  &  R.  846:  Edgell  v.  Dal- 

(u)  Rowe  V.  Sawyer,  7  Dowl.  691.  liniore,3  Bing.  634;  11  Moore,  541,  S.  C.  : 

(jc)  Walker  v.  Earl  Grosvenor,  7  T.  R.  Re  Lee,  3  Nev.  &  M.  860. 

171-  (d)  Donlan  v.    Brett,    4    Nev.    &    M. 

(y)  Catmur  v.  Knatchhull,  7  T.  R.  448.  8.')4. 

(3)   'Newton    v.    Walker,    Willes,   315:  (e)  Dulling  v.  Matchett.W iUes,  215. 

post,  1267.    But  they  will  when  the  sub-  (/)  Badley  v.  Loveday,  1  B.  &  P.  81. 

mission  was  made  by  himself.  (Spivy  v.  (g)  Paull  v.  Paull,  2  C.  &  M.  235;   2 

Webster,  2  Dowl,  46).  Dowl.  340,  S.  C:  Higgina  v.  Willes,  3  M. 

(a)  In  re  Skete,  7  Dowl.  618.  &  R.  382. 

(b)  Rex\.  Massey,  I  Dowl.  538:  Sem-  (h)  Paull  v.  Paull,  2  Dowl.  3A0. 
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an  attachment  to  cnloico  an  award,  and  ai'terwardw  proceeded 
by  action^  the  court  set  aside  the  attachment,  upon  the  terms 
oftlic  defendant's  f^ivin^-  a  l)ond  to  the  ])laintift",  witli  sureties 
to  the  master's  satisfaction,  and  conditioned  to  the  same  effect 
as  in  the  case  of  a  recognisance  of  hail  («').  The  coui-t,  how- 
ever, have  granted  an  attachment,  ])ending  a  foreign  attach- 
ment in  Lon<h)n  upon  tlie  same  award  (^•);  and  the  party's 
residing-  out  of  tlie  jurisdiction  of  the  court  is  no  objection  to 
the  issuing  of  au  attachment  against  him(/).  An  attachment 
may  be  ol)tiiined  against  one  of  several  of  the  parties  against 
whom  the  award  is  made(m).  And  if  an  award  directs  costs 
to  be  paid  ])y  the  parties  in  e(].ual  sluires,  there  must  l)e 
separate  attachments (w).  It  has  been  doubted,  wliether  an 
attachment  will  lie  for  non-payment  of  money  ordered  to  be 
paid  by  rule  of  court,  since  the  1  6)  2  V.  c.  110,  s.  18,  which 
gives  a  remedy  by  execution. 

Where  the  award  itself  was  lost,  the  court,  upon  affidavit  of 
that  fact,  granted  an  attachment  on  a  coj)y  of  it(o). 

AVhere  a  party  filed  a  l)ill  in  equity  to  set  aside  an  award, 
after  entering  into  a  rule  of  this  court  to  abide  by  it,  the  court 
held  it  to  be  a  contempt,  and  granted  an  attachment  against 
him ;  but  they  afterwards,  by  consent  on  his  paying  all  costs, 
discharged  him  without  fine,  rather  than  set  a  small  one  for 
so  high  an  offence  (jo). 

The  affidavits  in  answer  to  the  rule  nisi  should  he  intitled 
"The  QaemY. "(<?). 


Where  there  Whero  there  is  a  Cause  in  Court.']  If  no^  verdict  have  been 
C(Lif  "*^  "'  taken,  the  mode  of  proceeding  is  by  attachment  or  action,  or 
execution  on  the  rule  in  the  manner  above  mentioned.  But  if 
a.  verdict  were  taken,  the  plaintiff  xi\a,j  proceed  either  by  at- 
tachment or  action,  as  above  directed,  or  he  may  enter  up  judg- 
ment upon  the  verdict  and  sue  out  execution:  and  i\\Q  de- 
fendant (if  the  award  be  made  in  his  favour)  may  proceed 
])y  attachment  or  action ;  or,  if  the  order  of  reference  direct 
that  the  party  in  whose  favour  the  award  is  made  shall  be  at 
liberty  to  sign  judgment  for  the  amount  payable  thereunder, 
he  may  sign  judgment,  and  issue  execution  for  his  costs  (r). 
judifmenton,.  Ill  order  to  proceed  to  judgment  on  the  verdict,  move  to 
make  the  order  of  Nisi  Prius  a  rule  of  court,  and  draw  up  the 
rule  as  before  directed;  and  the  master  or  associate  will  there- 
upon give  you  the  Nisi  Prius  record.  Enter  the  postea  on  it  for 
the  amount  of  the  sum  awarded (^s);  give  the  usual  one  day's 


how  Signed, 


(i)  £a?7  of  Lonsdale  v.  Whinnay,  3 
Dowl.  268:  1  C,  M.  &  U.  591,  S.  C. 

Ik)  Coppell  V.  Smith,  4  T.  R.  313  n. 

(/)  Hopcrafty.  Fermor,  8  Moore,  424; 
1  Bing.  260,  S.  C. 

(m)  Richmond  v.  Parkinson,  3  Dowl. 
703. 

(n)  Gulliver  v.  Summerfield,  5  Dowl. 
401. 

(o)  Robinson  v.  Bavis,  1  Str.  526:  and 
see  Hill  V.  Townsend,  3  Taunt.  45. 

(P)  Rexv.  Wheeler,  :i  Burr.  \2bG;  1  W. 
Bl.  311,  S.  C;  and  seeDaoila  v.  Almanza, 
1  Salk.  73. 

(q)  Bevnn  v.  Bevan,  3  T.  R.  601 :  see 
Bainlnige^e  v.  Houlton,  5  East,  21  a. 

(r)  Maggs  V.  Yanston,  6  Dowl.  481. 


(s)  Lee  V.  Lingard,  1  East,  401 :  Grimes 
V.  Naish,  1  B,  &  P.  480:  Borrowdalev. 
Hitchener,  3  Id.  244  :  Hat/ward  v.  Ribans, 
4  East,  310:  Bonner  v.  Charlton,  5  East, 
139,  143,  144:  Prentice  v.  Reed,  1  Taunt 
151;  and  see  Grundy  v.  Wilson,  7  Id.  /OO. 
We  have  already  seen  that  the  arbitrator 
cannot,  as  regards  an  action  thus  referred, 
award  greater  damages  than  are  laid  in 
the  declaration,  and  that  where  a  verdict 
has  been  taken,  the  court  will  not  allow 
the  sum  laid  as  damages  to  be  increased, 
though  a  greater  sum  be  capable  of  being 
proved  before  the  arbitrator.  Also  that 
the  judgment  may  in  case  of  a  too  large 
award  be  entered  for  the  amount  of  the 
verdict,  (which  is  in  general  the  amount 
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notice  of  the  taxation  of  costs  (ante,  1162);  then  take  the  postea  sect.  4. 
together  with  the  rule  and  award,  and  the  papers  in  the 
cause,  to  one  of  the  masters,  who  will  thereupon  mark  the  postea, 
and  tax  the  costs,  and  sign  judgment.  It  is  not  necessary  that 
the  defendant,  in  this  case,  should  be  personally  served  with  a 
copy  of  the  award  ;  nor  is  it  necessary  to  obtain  leave  of  the 
court  to  sign  judgment (^),  unless  it  be  required  to  enter  up 
the  judgment  as  of  the  term  next  after  the  finding  of  the 
verdict,  where  the  award  was  not  made  until  the  term  after 
that  term(M).  Where  the  award  was  lost,  the  court,  upon  an 
affidavit  stating  that  fact,  and  stating  the  substance  of  the 
award,  allowed  the  plaintiff  to  sign  his  judgment  (,2?).  A  rule 
for  delivering  the  postea  to  the  plaintiff,  that  he  might  enter 
the  verdict  pursuant  to  the  award  of  an  arbitrator,  may  be 
drawn  up  on  reading  the  affidavit,  "and  the  paper  writing 
thereunto  annexed,"  provided  the  affidavit  verify  the  paper 
writing  as  being  a  copy  of  the  award  (y). 

After  signing  judgment,  you  may  sue  out  execution,  as  in  Execution, 
ordinary  cases.      If  the  award  state  any  particular  time  at 
which  the  money  is  to  be  paid,  execution  should  not  be  sued 
out,  nor  indeed  in  strictness,  perhaps,  should  judgment  be 
signed,  before  that  time  have  elapsed  (2^). 

of  damages  laid  in  the  declaration),  and  (m)  Brook  v.  Fearns,  1  Dowl.  144. 

that  if  entered  for  a  greater  sum,  it  may  (x)  Hill  v.  Townsend,  3  Taunt.  45. 

be  amended.     I  Ante, \222).  (j/)   Piatt  v.  Hall,  2  M.  &  W.  391:  see 

(t)  Leev.  Lingard,  1  East,  401:  Grimes  Hayward  v.  Phillips,  1  Nev.  &  Per.  293: 

V.  Naish,    1  B.  &  P.   480:  Boirowdale  v.  Sherry  \.  Oke,  1  H.  &  W.  119. 

Hitchener,  3  Id,  244.  (s)  Otllard  v.  Paterson,  4  Taunt.  319. 
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BOOK   IV. 


PART   III. 


ATTACHMENT. 


inwhatcases.      In  wliat  Casesr\  IF  a  person,  upon  being  served  with  the 
t'ontemptu-    pvocess  of  the  court,  use  contemptuous  expressions  of  such 
sWmitowards   P^'^^^ess  or  of  the  court  itself,  the  court,  upon  affidavit  of  the 
the  Court  or    fact,  will  grant  an  attachment  against  him(«);  if  of  the  court, 
Us  process.       ^^  j^^][g  ^g  granted  absolute  in  the  first  instance;  if  of  the  pro- 
cess, it  i&a  rule  nisi  only(^).     Mere  violent  snatching  an  ori- 
ginal wri  I  of  summons  from  the  person  serving  a  copy  of  it  is 
not  a  contempt  of  the  process  of  the  court  (c). 
Rescue,  If  the  sheriff  return  a  rescue,  the  court  will  grant  an  attach- 

ment against  the  rescuers,  absolute  in  the  first  instance  (c?),  for 
the  sheriff's  return  in  this  case  being  in  the  nature  of  a  con- 
viction, and  not  traversable,  (the  only  remedy  for  the  party,  if  I 
he  be  not  guilty,  being  by  action  against  the  sheriff  for  his 
false  return)  (e),  it  would  be  useless  to  grant  a  rule  nisi{f). 
Misbehaviour  The  courts  at  Westminster  have  a  power  of  punishing  attor- 
of  Attornies  nies  and  other  officers  of  the  court,  by  attachment,  for  misbe- 
Court,  &c.°  liaviour  in  the  exercise  of  their  profession.  Thus,  if  an  attor- 
ney sue  or  defend  an  action  without  authority,  particularly 
if  he  do  so  from  any  improper  motive ;  or  if  a  person,  who  is 
not  an  attorney,  sue  or  defend  an  action  for  another,  with  or 
without  authority,  the  court  will  punish  him  by  attach- 
ment (^).  So,  if  a  person  put  an  attorney's  name  to  process, 
without  his  authority,  the  court  will  grant  an  attachment 
against  him,  and  will  also  set  aside  the  proceedings  (A);  or  if 
an  attorney  allow  an  unqualified  person  to  act  in  his  name,  or 
shall  in  any  manner  act  as  agent  for  such  person,  the  court, 
upon  application  and  affidavit  of  the  facts,  may  order  the 
attorney  to  be  struck  off"  the  roll,  and  may  commit  such  un- 
qualified person  to  the  prison  of  the  court,  for  any  time  not 
exceeding  one  year  (2).     Also,  where  an  attorney  and  his  arti- 


(a)  2  Hawk.  c.  22,  s.  36.  (e)  Rex  v.  Pember,  Hardw.  112. 

(6)  2  Hawk.  c.  22,  s.  36:  Rex  v.  Jones,  (/)  See  2  Hawk.  c.  22,  s.  34. 

1   Str.  185:    R.  v.   Kendrick,   Say.   114:  (g)  2  Hawk.  c.  22,  ss.  6  to  9. 

Anon.,  1  Salk.  84:  R.  T.,  17  G.  3.  (/»)  Vol.  I.  45:  Oppenheim   v.  Hmriton, 

(c)  Weekes  v.Whiteli/,  iiDov/].  536:  and  1  Burr.  20:  see  Hopwood  v.  Adams,  5 
see  Adams  v.  Hughes,  1  B.  &  B.  24:  M^ers  Burr.  2660 :  but  see  Matthews  v.  Roy/e,  6 
V.  Wills,  4  Moore,  147-  Moore,  70. 

(d)  Anon.,  Say.  121:  Rex  v.  Elkins,  4  («)  22  G.  2,  C  46,  s.  11:  Vol  I.  43,  44. 
Burr.  2129:  Sfieather  v.  Holt,  1  Str.  531. 
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cled  clerk  joined  in  the  affidavit  of  execution  of  the  articles,  book  iv. 
and  the  clerk  swore  to  the  service  under  them,  and  w^as  con-  ^^^'^  '"• 
sequently  admitted  an  attorney ;  hut  it  appearing  afterwards 
that  the  articles  were  merely  collusive,  the  pretended  clerk 
being  in  fact  an  apprentice  to  a  hatter,  and  his  affidavit  of 
service  under  the  articles  false,  the  court  ordered  the  clerk  to 
he  struck  off  the  roll,  and  granted  an  attachment  against  the 
attorney  for  the  collusion  {k).  If  an  attorney  refuse  to  deliver 
up  to  his  client  writings  or  money  received  by  him  in  the 
course  of  his  professional  business,  the  court  may  punish  him 
by  attachment ;  but  they  seldom  grant  an  attachment  in  such 
a  case,  without  first  making  a  rule  upon  the  attorney  to  de- 
liver up  the  writings,  &c. ;  and  if  that  rule  be  not  obeyed,  the 
attachment  then  issues  for  the  contempt  (/),  So,  if  an  attor- 
ney be  guilty  of  fraud  or  mal-practice  in  his  profession,  the 
court  will  punish  him  by  attachment (w).  The  court  will 
not  at  once  strike  an  attorney  off  the  roll  for  a  contempt,  and 
the  course  is  to  apply  for  an  attachment  against  h.im{n). 

If  the  sheriff'  do  not  obey  the  rule  to  return  the  writ  or  Sheriff  or  Co- 
bring  in  the  body,  the  court  will  grant  an  attachment  against  cutfn  "wrlf^ 
him,  absolute  in  the  first  instance  (o).     So,  in  other  cases,  for  or  executing 
not  executing  writs  or  for  executing  them  in  an  oppressive  j*  opp^^ssjve- 
manner,  or  for  not  executing  them  effectually,  &c.,  the  court 
will  punish  the  sheriff  or  his  officers  by  attachment  (jt?).     So, 
wliere  an  attachment  against  the  sheriff  was  directed  to  the 
coroner,  and  the  latter  was  ruled  to  bring  in  the  body,  the 
court  granted  an  attachment  against  him,  absolute  in  the  first 
instance,  for  not  obeying  the  rule (5^).     The  sheriff,  however, 
is  not  liable  to  an  attachment  for  not  taking  a  bond  in  reple- 
vin ;  but  the  defendant,  if  damnified,  may  have  his  remedy 
against  him  by  action (r).     It  may  here  be  added,  that  an 
attachment  cannot  be  obtained  against  the  late  sheriff  for  dis- 
obedience of  an  order  directed  to  "  the  sheriff"  generally  (5). 

As  to  the  cases  in  which  the  court  will  punish  the  judges  of  Against 
inferior  courts,  justices  of  peace,  gaolers,  &c.,  by  attachment,  feri'o/c\mrt"' 
see  2  Hawk.  c.  22,  ss.  25  to  32 ;  and  Rex  v.  Justices  of  Seaford,  J.  p.'s.  Gaol-' 
1  W.  Bl.  482.  ^'^'  ^'^•• 

If  any  person  wilfully  disobey  the  process  of  the  comrt,  he  Disobedience 
is  punishable  by  attachment  (^).  Thus,  if  a  witness  regularly  ^^  ^^cess. 
served  with  a  subpoena  do  not  attend  at  the  trial,  and  is 
called  on  the  subpoena  (w),  the  court,  upon  an  affidavit,  stating 
a  personal  service  of  the  subpoena  ticket  a  reasonable  time  be- 
fore the  trial,  and  payment  or  tender  of  his  reasonable  expenses 
to  the  witness,  will  grant  an  attachment  against  him(i?).  The 
court  will  not  grant  an  attachment  for  disobedience  of  a  sub- 
poena duces  tecum,  unless  it  appears  clearly  that  the  party  ab- 
sented himself  or    withheld  the  documents  in  defiance  and 

(k)  Exp.  Hill,  2  W.  Bl.  991.  617. 

(/)  2  Hawk.  c.  22,  s.  li>.  {«)  R.  v.  Sfiet-iff  of  Cornwall,   in  Hem- 

(m)  See  Vol.  I.  60:  2  Hawk.  c.  22,  ss.  mingv.  Tremera,  7  Dowl.  600. 

10,  11.  (t)  See  the  subject  of  attachment  for 

{n)  Exp.  Townley,  3  Dowl.  30:  Exp.  disobedience  of  process  discussed  in  the 

Grant,  Id.  320.  learned  judgments  delivered  by  the  judges 

(o)  Vol.  I.  .550,  551,  552.  in  Dom.  Proc.,  Miller  v.  Knox,  4  Bing. 

(p)  2   Hawk.   c.   22,   ss.   2  to  5.      See  N.  C.  574. 

Chapman  v.  Maddison,  2  Str.  1089.  (w)  Rex  v.  Stretch,  3  Dowl.  368. 

{q)  Andrews  v.   Sharp,  2   W.  Bl.  911:  (v)  Vol.  I.  236:  Thorpe  v.    Graham,  11 

Rex  V.  Peckham,  Id.  121».  Moore,  55;  3  Bing.  223,  S.C..  2  Hawk. 

(r)  Ante,  813:  Rex  v.  Lewix,  2  T.  R.  c.  22,  s.  34. 
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contcni])t  (if  the  court  (w).  The  motion  in  such  a  case  must 
l)c  made  as  soon  as  possible,  and  ut  all  events  in  the  term  suc- 
ceeding' the  trial  (/?). 

For  disobedience  of  any  rule  of  court,  or  of  anyjud^e'- 
order  or  order  of  Nisi  Prius  made  a  rule  of  court («;),  tin 
party  f^^uilty  of  it  is  punisliable  by  attachment,  if  the  rule  oi 
a  coj)y  of  it  have  l)een  ])ersonally  served  uj)on  him,  the  rub 
itself  at  the  same  time  shewn  to  him  (.?;),  a  demand  personally 
made  u])on  him  to  comply  with  the  rule(j/),  and  a  neglect  oi 
refusal  to  do  so  (;:^).  Thus,  the  non-performance  of  an  award, 
if  made  under  a  rule  of  court,  or  if  the  submission,  order  oi 
Nisi  Prius,  or  judge's  order,  be  made  a  rule  of  court,  is  j)unish- 
able  by  attachment  («).  And  if  the  rule  require  the  l)arty  to 
do  a  thing  forthwith, — as,  for  instance,  to  reinstate  certain  ])re- 
mises, — the  court,  upon  application,  will  grant  an  attachment, 
if  the  party  do  not  presently  begin  the  work,  although  the 
work  be  of  such  a  nature  that  it  may  take  some  time  to  com- 
plete it(^).  Where,  however,  attornies,  in  pursuance  of  an 
order,  had  delivered  an  account  of  sums  received  for  their  client, 
the  court  refused  to  grant  an  attachment  on  affidavits  im- 
peaching the  accuracy  of  the  account,  observing,  that  "  an 
attachment  can  only  be  on  the  ground  of  wilful  contempt"  (c). 

Where  a  person  is  ordered  by  a  rule  of  court  absolutely  to 
pay  money  or  costs  (c?),  and  a  copy  of  the  rule  (e),  with  the 
master's  allocatur  thereon  (if  any)  (/),  \s  personalis/  {g)  served 
on  him,  and  the  rule  itself  at  the  same  time  (A)  shewn  to 
him  (2),  and  a  demand  made  of  the  money  or  costs  by  the 


m 


.m)  R.  v.  Lord  John  Russell,  7  Dowl, 
693. 

(V)  Thorpe  \.  Graham,  3  Bing.  223;  11 
Moore,  55,  S.  C. 

{w)  As  to  the  necessity  of  making  the 
order  a  rule  of  court  before  applying  for 
an  attachment,  see  Baker  v.  Rye,  1  Dowl. 
689. 

(X)  Rev  V.  Smithies,  3  T.  R.  .351:  Bar- 
nard\,  Berber,  1  New.  Rep.  121:  Baker 
V.  Rue,  1  Dowl.  689:  Re  Loire,  4  B.  & 
Adol.  412:  ante,  1257.  The  judge's  order 
need  not  be  served.  {Greenwood  v.  Dyer, 
5  Dowl.  255). 

(y)  Doddington  v.  Hudson,  8  Moore, 
510;  1  Bing.  410,  S  C:  infra. 

(z)  2  Hawk.  c.  22,  s.  37:  see  Davies  d. 
Povey  V.  Roe,  2  W.  Bl.  892:  Camden  v. 
Edie,  ]  H.  Bl.  21,  49:  Cooke  v.  Tanswell, 
8  Taunt.  131;  2  Moore,  513,  S.  C;  Bod- 
ington  V.  Harris,  1  Bing.  187:  ^oiih  v. 
Evans,  2  H.  Bl.  35. 

(a)  Ante,  1257, 1258. 

(6)  Doddington  v.  Hudson,  1  Bing.  464; 
8  Moore,  510,  S.  C. :  see  Doddington  v. 
Bailward,  7  Dowl.  640. 

(c)  Ex  p.  Lawrence,  2  Dowl.  231. 

(d)  It  should  be  here  observed  that  the 
18th  section  of  1  &  2  V.  c.  110,  has  pro- 
vided a  much  more  convenient  and  effi- 
cacious remedy  for  costs  and  other  mo- 
nies ordered  to  be  paid  by  rule  of  court, 
than  that  by  attachment.  Uniler  the  pro- 
visions of  that  section,  as  we  have  already 
seen,  (ante,  1196),  all  rules  of  court  by 
which  any  sum  of  money,  or  any  costs, 
charges,  or  expenses,  are  made  payable  to 
any  person,  have  the  effect  of  judgments, 
and  may  be  enforced  in  the  same  way,  viz. 
by  execution.  Indeed,  it  has  been  doubt- 
ea,  but  not  decided,  whether  that  section 


has  not  virtually  done  away  with  attach- 
ments for  non-payment  of  money  by 
rendering  them  unnecessary.  The  ques- 
tion, however,  is  not  of  much  practical 
importance,  for  few  will  prefer  the  pro- 
ceeding by  attachment  to  that  by  execu- 
tion, which  is  at  once  easier,  cheaper, 
more  speedy,  and  more  effiectual. 

(e)  Dalton  v.  Tucker,  5  Dowl.  550.  It 
must  in  every  respect  be  a  correct  copy. 
{Rex  V.  Calvert,  2  C.  «&  M.  189;  2  Dowl. 
276,  S.  C.) 

(/)  Dalton  V.  Tucker,  5  Dowl.  5.50.  An 
allocatur  is  the  property  of  the  person  in 
whose  favour  it  is  made.  {Doe  v.  Robin- 
son, 2  Dowl.  503). 

{g)  Birkett  v.  Holme,  4  Dowl.  5.56;  the 
dictum  of  Patteson,  J.,  in  that  case  throws 
great  doubt  upon  Stannall  v.  Towers, 
1  C,  M.  &  R.  88;  2  Dowl.  673,  S.  C- 
Woollen  V.  Hodgson,  3  Dowl.  178:  Allier 
V.  Newton,  2  Dowl.  582 ;  where  a  personal 
service  was,  under  circumstances,  dis- 
pensed with.  If  the  defendant  admits 
that  he  has  received,  {Phillips  v,  Hutcfiin- 
son,  3  Dowl.  583),  or  refuses  to  receive, 
{R.\.  Koops,3  Dowl.  .566),  or  by  knock- 
ing down  or  other  violences  prevents  the 
serving  of  the  rule  and  allocatur,  this  is 
equivalent  to  personal  service.  ( Wenfiam 
V.  Downes,  3  Dowl.  5731. 

(h)  To  obtain  an  attachment,  all  the 
necessary  steps  must  be  taken  at  the 
same  time.  (Rogei-sv.  Twisdel,  3  Dowl. 
572). 

(i)  It  need  not  be  placed  in  his 
hands :  if  it  be  shewn,  so  that  he  can  read 
its  contents,  that  is  sufficient.  {Calaert 
V.  Redfearn,  2  Dowl.  505).  A  service  of 
the  original  rule  would  be  sufficient. 
{Leaf  V.  Jones,  3  Dowl.  315). 
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person  to  whom  they  are  payable,  according  to  the  terms  of  Book  iv. 
tlie  rule,  or  by  some  person  deputed  by  him  by  letter  of  ^^'^'^  '"• 
attorney,  such  letter  being  shewn  to  the  party,  and  a  copy 
of  it  served  on  him(ii),  and  left  with  him(/);  if  he  do  not 
pay  the  money  or  costs  when  thus  demanded,  the  court  will 
grant  an  attachment  against  him,  absolute  in  the  first  in- 
stance (m);  unless  they  be  costs  taxed  between  attorney  and 
client,  pursuant  to  the  master's  allocatur,  in  which  case,  the 
rule  for  the  attachment  will  be  a  rule  nisi  only  in  the  first 
instance  {n).  The  demand,  in  case  of  a  judge's  order,  should 
be  made  after  the  judge's  order  has  been  made  a  rule  of 
court  (o).  The  demand  should,  in  general,  be  made  by  the 
person  pointed  out  as  the  recipient  by  the  rule  ;  therefore, 
where  money  &c.  is  payable  to  several,  the  demand  must  be 
made  by  all,  or  by  their  deputy  appointed  by  joint  power  of 
attorney  (/>).  In  the  case  of  costs,  however,  there  is  a  dis- 
tinction, and  where  the  plaintiff's  attorney  demanded  the 
costs,  without  a  letter  of  attorney  authorizing  him  to  do  so,  it 
was  deemed  sufficient ;  for  the  attorney  was,  in  fact,  entitled 
to  the  costs  when  received  {q).  Where  a  rule  directs  costs 
to  be  paid  to  the  party  or  his  atttorney,  a  demand  not 
made  by  the  attorney  w^ho  had  conducted  the  cause  in 
London,  but  by  the  attorney  in  the  country  who  employed 
him,  is  sufficient  (r).  And  a  demand  of  costs  payable  to 
the  high  sheriff,  may  be  made  under  the  authority  of  a 
power  of  attorney,  executed  by  the  under-sheriff,  after  the 
high  sheriff  has  gone  out  of  office  (5).  But  a  demand  by  the 
attorney's  clerk,  or  any  other  party  not  named  as  the  party 
to  whom  the  costs  are  to  be  paid,  unless  acting  under  a  power 
of  attorney,  as  above  mentioned,  is  not  sufficient  (^),  even 
where  the  money  is  made  payable  to  the  party  (not  an  at- 
torney) "or  his  agent"  (^^),  Althovigh  a  party  is  at  one  time 
in  contempt  for  not  paying  costs  which  have  been  duly  de- 
manded, yet,  if  before  an  attachment  is  moved  for,  the  sum 
due  becomes  reduced  in  amount,  a  fresh  demand  of  the  reduced 
sum  must  be  made  to  ground  a  motion  for  an  attachment  (x). 
A  demand  may  be  dispensed  with  if  the  party  by  violence 
prevent  it(j/).  Also,  if  the  rule  be  that  the  party  should  do 
the  act  within  a  specified  time,  ^'^  or  that,  in  default  thereof ^ 
an  attachment  should  issue  against  him^''  no  demand  is  neces- 
sary (^).     Where  a  party  is  ordered  conditionally  only  to  pay 

(fc)  See  ante,  1257.  N.  C.  692,  that  the  court  subsequently 

(/)  Doe    Cope    v.    Johnson,    7    Dowl.  discharged  the  rule  and  allowed  the  at- 

550.  tachment  to  stand,  on  the  authority  of 

(m)  R.  T.,  17  G.  3:  see  Rex  v.  Stokes,  Inman  v.   Hill,  (ubi  supra),  and  another 

Cowp.  136:  Rex  v.  Ireland,  3  T.  R.  512.  case  in  the  Exchequer. 

In   the  i-xchequer  it  is    now  grantable  (/)  Dennett  v.   Pass,   1  Scott,    586  ;  3 

without  first  issuing  a  subpoena,  as  was  Dowl.  632;  1  Bing.  N.  C.  638,  S.  C. 

formerly  requisite.     (Doev.  Fry  Sf  Barker,  (s)  R.  v.  Matty,  6  Dowl.  515. 

2  Dowl.  217;  2  C,  &  M.  2.34,  S.  C.)  [t)  Ex  /;.  Fortescue,  2  Dowl.  448:  Clark 

(n)  Bray  v.  Yates,  1  Dowl.  45<J.  v.  Dlgnum,  3  M.  &  W.  319. 

(o)  Chilton  V.  Ellis,  2  Dowl,  333.  (m)  Brotvn  v.  Jenks,  4  Dowl.  581 ;  but 

ip)  Sykes  v.  Hayn,  4  Dowl.  114,  case  of  Patteson,  J.,  said,  that  if  the  party  were 

a  bond.  an  attorney,  and  the  demand  made  by 

iq)  Per  Holroyd,  J.,  MS.,  T.  1820,  ace,  his  London  agent,   it  might  have  been 

though  the  costs  were  by  the  terms  of  the  different.    (Id.) 

rule    made   payable  "to  the  plaintiff"."  (x)  Spivy  v.  Webster,  I  Dov/],  696- 

{Inman  v.   Hill,  4  M.  &  W.   7:   but  see  (y)  Wenham  v.  Downes,  3  Dowl.  573: 

Mason  v.  Whitehouse,  6  Dowl.  (i(t2,  C.  P.  see  R.  v.  Koops,  3  Dowl.  566. 

vontra).    It  appears  however  from  the  re-  (z)   Woollison  v.  Hodgson,  3  Dowl.  178- 
[>ort  of  Mason  v.  Whitehouse,  in  4  Bing. 
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Hook  iv.  costs,  tlicn  an  attachment  will  not  be  granted  against  him  for 
Pakt  111.  ^)^,  non-j)ayinent  of  them  {a),  'J'lierefore,  where  a  pliiintiff 
()l)tuinH  a  rule  to  (li.seontinue,  iinon  payment  of  costs,  he  is 
not  punishable  by  attachment  if  he  do  not  pay  them  (A).  So, 
if  the  defendant  obtain  a  rule  or  oi'der  to  stay  proceedings 
uixni  [)ayment  of  debt  and  costs,  he  cannot,  in  general,  be 
]»unishe(l  by  attachment,  if  he  do  not  afterwards  j)ay  the  debt 
and  costs;  but  the  plaintiff  should  proceed  in  his  action  (c). 
So,  where  the  defendant  obtained  a  rule  for  changing  the 
•  venue  from  Middlesex  on  payment  o4'  costs  of  the  motion,  and 
all  other  c(xsts  bond  fide  incurred,  and  rendered  useless  by  the 
rule,  and,  after  taxation,  the  defendant  gave  notice  that  he 
abandoned  the  rule,  it  was  held  by  the  Court  of  Exchequer. 
{Mauky  B.,  dissentiente),  that  the  rule  was  conditional  only, 
and  that  the  defendant  was  not  bound  to  abide  by  it,  though 
the  plaintiff'  had,  in  the  meantime,  incurred  the  costs  of  his 
witnesses,  who  were  on  their  way  to  town  when  the  rule  was 
made  absolute  (J).  An  attachment  cannot  be  obtained  foi 
non-payment  of  costs  pursuant  to  the  master's  allocatur,  \\ 
there  was  no  undertaking  or  order  to  pay  them  [e).  And 
where  a  client  obtains  the  usual  order  to  tax  an  attorney's 
bill,  and  for  the  delivery  of  deeds,  &c.,  "  upon  payment"  &c.. 
the  client  cannot  be  attached  for  non-payment  pursuant  tc 
the  allocatur,  unless  the  usual  undertaking  to  pay,  what  shal] 
appear  to  be  due  on  taxation,  be  filed  at  the  judges'  chambers, 
and  made  a  rule  of  court  (/). 
Breach  of  Upon  obtaining  leave  to  compound  a  penal  action,  the  rul( 

Undertaking,  must  express  that  the  defendant  doth  thereby  undertake  t( 
pay  the  sum  for  which  he  has  leave  to  compound  the  ac- 
tion {g) ;  and  if  he  do  not  afterwards  pay  it,  the  court,  upor 
application,  will  award  an  attachment  against  him  (A).  Be- 
fore the  recent  rule  of  H.  T.,  4  W.  4  («),  if  a  defendant  pait 
money  into  court,  and  did  not  afterwards  pay  the  costs,  ai 
attachment  might  be  granted  against  him  for  the  non-paymen 
of  them;  but  now,  perhaps,  the  course  is  to  sign  judgmen 
for  them  (^k). 
Abuse  of  the  If  any  person  abuse  the  process  of  the  court,  he  is  punish 
Process  of  the  ^^^  f^j.  -^  j^y  attachment :  as,  where  execution  was  sued  ou 
without  a  judgment  to  warrant  it  (?) ;  where  a  woman  brough 
an  appeal  of  the  death  of  her  husband,  knowing  at  the  sami 
time  that  her  husband  was  alive  (m)  ;  where  a  latitat  was  sue( 
out  merely  for  the  purpose  of  bringing  a  defendant  within  th( 
jurisdiction  of  an  inferior  court,  in  order  to  sue  him  there  (n) 
where  the  plaintiff,  after  bringing  an  action  in  one  court 
commenced  an  action  in  another  for  the  same  debt,  and  agains 
the  same  defendant  (o) ;  or,,  where  a  person  sued  out  bailabL 
process,  and  thereupon  arrested  a  witness,  for  the  purpose  o 
preventing  him  from  giving  evidence  before  an  arbitrator  {p) 

[a)  Turner  v.  Gill,   3  Dowl.  31  :    Rex  (h)  Rex  v.  Oifton,  5  T.  R.  257- 

V.  Fenn,  2  Dowl,  182.  (i)  Ante,  973,  974. 

(6)  Ante,  1059:   Stokes  v.  Woodeson,  7  {k)  See  ante,  97 A,  975. 

T.  R.  6.  (h   Waterhouse  v.  Saltmarsh,     Hobart 

(c)  Ante,  986,  987-  264 ;  Fortesc.  267- 

(d)  Pugh  V.  Kerr,  5  M.  &  W.  164.  (to)  8  H.  4,  7  :  2  Hawk.  c.  22,  s.  39. 

(e)  Harrison  v.  fVard,  3  Dowl.  541 ;  Ri/-  (n)  2  Hawk.  c.  22,  s.  40. 

alls  V.  Emerson,  2  Dowl.  357-  (o)  14  H.  7,  s.  6 :    6  Co.  60 :   2  Hawl 

(/)  Price  V.  Philcox,  7  Dowl.  559.  c.  22,    s.    41  :    and  see  Id.  s.  42. 

(g)  R.  E.,  33  G.  2,  r.  2.  (p)  Rex  v.  Hall,  2  W.  Bl.  1110. 
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or  the  like.  So,  if  a  person  forge  the  process  of  the  court,  or  Rook  iv. 
alter  or  fill  it  up  after  it  has  been  sealed;  or,  if  he  obtain  ^^'^'^"^' 
judgment  in  ejectment,  by  an  affidavit  of  service  of  the  de- 
claration on  one  who  was  procured  to  personate  the  tenant; 
in  these  and  the  like  cases,  the  court  will  punish  the  per- 
son so  offending  by  attachment  {q).  But  merely  altering  a 
sheriff's  warrant  is  not  a  contempt  of  court,  unless  an  im- 
proper use  be  made  of  it(r).  And  it  is,  as  we  have  seen,  a 
common  practice  to  alter  and  re-seal  writs  of  mesne  process(5). 
The  court  have  also  granted  an  attachment  against  a  person 
for  sending  inflammatory  papers  to  the  jurors  summoned 
upon  a  certain  trial,  and  for  preventing  some  of  them  from 
attending  by  sending  them  notice  that  the  trial  was  put  off  (?). 
And,  in  another  case,  they  granted  an  attachment  against  a 
man  for  threatening  a  prosecutor  with  danger  of  his  life 
because  he  had  prosecuted  another  for  some  offence  (w). 

As  to  contempts  committed  in  the  face  of  the  court,  there  Contempts 
is  of  course  no  necessity  for  an  attachment,  that  being  merely  theFac" of '" 
a  process  to  bring  the  defendant  before  the  court;  but  he  the  Court. 
may  be  instantly  apprehended  and   imprisoned   at  the  dis- 
cretion of  the  judge,  without  any  other  proof  or  examination. 
See  as  to  the  punishment  of  jurors  for  misconduct,  2  Hawk.  c. 
22,  ss,  14  to  24. 

If  a  client,  when  his  business  in  court  is  despatched,  refuse  For  not  pay- 
to  pay  the  officer  the  fees  that  are  due  to  him  for  doing  busi-  pfg^^^'^  "* 
ness,  the  court  on  motion  will  grant  an  attachment  against 
him  to  have  him  committed  until  he  pay  the  fees ;  for  not 
paying  the  fees  is  a  contempt  of  court,  and  the  court  is  bound 
to  protect  its  officers  in  their  rights  (.»). 

It  may  be  necessary  to  add,  that,  although  the  courts  will  Against  Peers 
not  grant  an  attachment  against  peers  or  members  of  parlia-  pa^SS^?,^*^ 
ment  for  the  non-performance  of  an  award,  non-payment  of 
costs,  or  the  like(y)  ;  yet  for  very  gross  contempts,  such  as 
rescous,  disobedience  of  the  queen's  writs,  or  the  like,  they 

Will(0). 

The  court  will  not  grant  an  attachment  against  an  executor  Against  Exe- 
of  the  lessor  in  ejectment  for  costs  (a )  ;  such  lessor  having  ^"'^°'^' 
died  after  entering  into  the  consent   rule.     But  it  may  be 
doubted  whether  a  scire  facias  would  not  now  lie,  in  such  a  case, 
to  have  execution  on  the  rule  in  the  same  way  as  on  a  judg- 
ment against  the  testator  (b). 

The  Motion  and  Rule  for  the  Attachment r\  The  application  The  Motion 
for  an  attachment  must  he  founded  on  an  affidavit  of  the  facts  theMtach*-"*^ 
necessary  to  constitute  the  contempt {c),  to  which  should  he  an- meat. 

(q)  2  Hawk.  e.  22,  s.  43:  see  Finnertt/  v.  Say.  50:  see  R.  v.  Bishop  of  St.  Asaph,  1 

Smyth,  1  ScoU,  743 ;    1  Bing.   N.  C.  fj49,  Wils.   332 :   Lechmere   Charlton's  case,  2 

5.  C.  Myl.  &  Cr.  316. 

(»•)  Hale  V.  Castleman,  1  Bl.  2.  (a)  Doe   Payne  v.    Grundy,  1  B.  &  C. 

(*)  Ante,  1119.  284:  ante,  1259. 

(t)  Rex  V.  Lucas,  3  Burr.  1564.  (6)  See  1  &  2  V.  c.  110,  s.  18. 

[u)  Rex  V.  Carroll,  1  Wils  75.  (c)  What  these  facts  are,  has  been  fully 

(x)  1  Lil.  Prac.  Reg.  598:  Tidd's  Suppl  stated  in  the  preceding  pa,','es,  from  1262 

'51.                                                                 •  to  1267  inclusive.    The  contempt  must  be 

(v)  Walker  V.  Earl  Grosvenor,  7  T.   R.  clearly  made  out.     (Gardner  v.  Cresswell, 

171:  Catmur  v.  Knatchbull,  Id.  448:  ante,  2M.  &  W.  319).    If  the  affidavit  describe 

1259.  a  rule  of  court  as  "an  order,"  an  attach- 

(z)  2  Hawk.  e.  22,  s.  33:  Rex  v.  Earl  ment  will  not  be  granted.  {Re  Turner,  6 

Ferj-e/s,  1  Burr.  634:  Foley  v.  Langhorne,  Dowl.  6). 
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Rook  iv.  nexed  the  rulc  {if  any)  disobeyed^  and  referred  to  in  the  aJjUda- 
l*ART  III,  ^^jf  .  ^j^^^,^,  j^^  l^j  the  title  of  affidavits,  in  ciises  of  attuclimont 
generally,  ante^  I21.'3)  ;  exeej)tinf;  in  the  ease  of  a  rescue,  where 
the  sheriff's  return  of  the  rescue  is  deemed  sufficient,  although 
he  returns  that  the  rescue  was  from  his  hailiff(r).  'J'he  aj)- 
plication  should  he  made  j)romj)tly(^/).  Jt  has,  however, 
been  granted  on  an  affidavit  three  months  old  when  it  could 
not  have  been  made  sooner(e).  The  a])plication  must,  in 
general,  he  made  by  a  barrister(/).  The  court  will  thereupon 
grant  either  a  rule  for  the  attachment  absolute  in  the  first  in- 
stance, or  a  rule  to  shew  cause  why  the  attachment  should  not 
issue. 
nuie  when  For  non-payment   of  costs   on   the   master's   allocatur,  or 

the^firsMn"  against  the  sheriff  for  not  obeying  the  rule  to  return  the  writ, 
stance,  or  or  bring  in  the  body,  or  for  a  contempt  of  the  court  in  the 
only  Nisi.  execution  of  process  of  the  court,  or  where  the  rule  or  order 
disobeyed  orders  in  the  alternative  (^),  the  rule  is  absolute  in 
the  first  instance  (A);  in  all  other  cases  it  is  a  rule  nisi  only. 
And  it  is  a  rule  nisi  only  if  for  an  attachment  for  non-payment 
of  costs  pursuant  to  the  master's  allocatur  between  attorney 
and  client,  the  allocatur  in  that  case  being  in  the  nature  of  an 
award (2).  So  it  is  a  rule  nisi  only,  if  the  attachment  be  for 
not  paying  costs  pursuant  to  a  rule  of  court,  where  these  costs 
form  part  of  a  rule,  for  disobedience  to  which  a  rule  nisi  only 
for  an  attachment  can  be  granted  (^).  So  it  is,  it  seems,  a 
rule  nisi  only  for  non-payment  of  costs  under  an  award  (^). 
So  it  is  a  rule  nisi  only  for  disobedience  to  a  side-bar  rule  by 
a  clerk  of  assize (m).  If  a  rule  7iisi  merely,  it  cannot  be 
moved  for  on  the  last  day  of  term(?^)  ;  but  if  absolute  in  the 
first  instance,  it  may(o). 
Rule  and  Ser-  If  the  rule  be  granted,  drav)  it  up  with  the  masters  ;  and  {if 
a  rule  nisi)  serve  a  copy  of  it  personally  on  the  opposite  party, 
at  the  same  time  shewing  him  the  original  rule.  Where  it  ap- 
peared from  circumstances  that  the  defendant  kept  out  of  the 
way,  for  the  purpose  of  avoiding  a  personal  service  of  the 
rule,  the  court,  in  two  instances,  upon  an  affidavit  of  these 
circumstances,  ordered  that  leaving  it  for  him  at  his  last  and 
most  usual  place  of  abode  should  be  deemed  good  service  (p)  ; 
but,  in  other  and  later  cases,  the  court  have  ruled  other- 
wise (^)  ;  and  the  rule,  as  now  understood,  and  more  espe- 
cially since  the  late  rule  of  all  the  courts  of  H.  T.,  2  W.  4,  is, 
that  a  service  will  not  be  dispensed  with(r),  even  where  the 
party  is  an  attorney  (5);  imless  indeed  it  appears  that  the  rule 

(c)  Gohhey  v.  Deives,  3  Moo.  &  Scott,  (m)  Anon.,   B.   C,   E.    1839,   3  Jurist, 
556;  lOBing.  112,  S.  C.  364. 

(d)  R.  V.  Stretch,  4  Dowl.  30,  and  per  (n)  Anon.,  3  Smith,  118. 
Lord  Denman,  C.  J.  (oi  See  ante,  Vol.  I.  97 

(e)  R.  V.  Rogers, 3  Dowl.  605:  see  R.  v.  (p)  MS.,  M.  1814:  and  G)-eenv.  Prosser, 
C.  D.,  1  Chit.  723.  2  Dowl.  99. 

(/)  Et  p.   Fenn,  2  Dowl.  527  :  Er  p.  {q)   Stunnell  v.   Tower,  1  C,  M.  X'  R. 

Pitt,  Id.  439:  but  see  R.   v.  Lord  Jofm  88:    Rex  v.    Carpentei:    MS.,    H.    1825: 

Russell,  7  Dowl.  693:  Anon.,  1  Chit.  Rep.  99-.  and  see  M'lleham 

(g)  Ex  p.  Orant,  3  Dowl.  .320:  see  Gar-  v.  Smith,  8  T.  R.  86:  Re  Barwick,  3  Dowl. 

ner  v.  Brown,  2  Jurist,  82.  703. 

(/»)  R.  T.,  17  G.  3.  (r)    Birkett  v.    Holmes,   4  Dowl.   ,556: 

(i)    Sprang  V.    Willis,    2   Dowl.    .531  :  see  R.  H.,  2   W.  4,  r.  51  :    Anon..  1  D. 

Boomer  V.  Mellor,  Id.  533:  Green  v.  Light,  &  R.  .520:  Stunnell  v.  Tower,  1  C,  M. 

2  Dowl.  578.  &R.88. 

(k)  Ex  p.  Townley,  3  Dowl.  39.  (s)  Wilkinson  v.  Pennington,   6  Dowl. 

(/)  Thomson  v.  Billingshy,  2  Chit.  57.  183;  5  Scott,  401,  S.  C. 


vice  of. 
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has  been  seen  in  the  actual  personal  possession  of  the  party  who  book  iv. 
should  have  been  served  with  it(^),  or  under  some  very  strong  Part  m. 
facts (m).  The  party  to  be  served  being  an  attorney  of  the 
court  will  make  no  difference  (a?).  MaJke  an  affidavit  of  ser~ 
vice,  and  give  it  with  brief  to  counsel ,  to  move  to  make  the  rule 
absolute.  The  court  will  not  in  general  allow  cause  to  be 
shewn  at  chambers (y). 

It  will  be  no  answer  to  this  rule  for  the  party  to  say  that  shewing 
he  was  not  personally  served  with  the  rule  nisi  or  the  original  sufficient.  ^ 
rule  ;  if  the  affidavit  of  the  party  applying  for  the  attachment 
state  a  personal  service,  that  will  be  deemed  conclusive  of  the 
fact(xr).  And  when  a  party  against  whom  a  rule  nisi  for  an  at- 
tachment had  been  obtained,  appeared,  and  objected  that  the 
vxil^nisi  had  not  been  personally  served,the  court  notwithstand- 
ing made  the  rule  absolute(«).  Although  tlie  party,  in  shewing 
cause,  deny  by  his  affidavit  what  is  imputed  to  him,  yet,  if  what 
he  states  be  incredible,  the  court  will  make  the  rule  absolute  {b). 
It  is,  however,  good  cause  against  an  attachment  for  disobey- 
ing a  rule  of  court,  that  every  possible  exertion  has  been 
made  to  comply  with  the  rule,  but  without  effect (c),  or  that 
the  disobedience  arose  from  a  wrong  construction  of  the  rule, 
which  the  party  was  advised  and  believed  to  be  correct  (cZ),  or 
it  would  seem  that  the  rule,  though  purporting  to  be  made 
with  his  consent,  was,  in  reality,  entered  into  without  his 
knowledge  (e).  And  in  general  it  would  seem  that  an  attach- 
ment will  not  be  granted  unless  the  contempt  be  intentional. 
And  an  attachment  has  been  set  aside  on  the  ground  that,  in 
the  copy  of  the  original  rule  and  allocatur,  the  defendant's 
name  was  written  "  Calver,"^  instead  of  "  Calvert,"  and  the 
master's  name  "  Day,"  instead  of  "  Dod  ;"  the  allocatur, 
therefore,  not  appearing  to  be  the  master's  (/). 

If  the  rule  be  made  absolute,  draw  it  up  with  the  clerk  of  the  RuleAi)so-. 
rules ;  take  the  rule  to  one  of  the  clerks  in  court,  at  the  Crown  "  ^ 
Office,  who   will  thereupon   make  out  the  attachment.     Or  in 
the  Common  Pleas  or  Exchequer  make  out  the  attachment  your- 
self on  parchment,  and  get  it  signed  at  the  master's  office,  and 
sealed. 

Form  of  the  Attachment,  and  how  Sued  out  and  Executed.']  Form  of  trie 
The  attachment,  although  a  judicial  writ,  must  be  returnable  anThow^sued 
on  a  general  return  day ;  and  not  on  a  day  certain  (^).     It  outandexe- 
must  bear  teste  in  term  time.     Indorse  on  it  the  name  and  cuted. 
address  of  the  attorney,  and  also,  in  the  Queen's  Bench,  {by  the 
R.  H.,  2  S;  8  G.  4),  the  place  of  abode  and  addition  of  the  party 
against  whom  the  writ  is  issued,  or  such  other  description  of  him 
as  such  attorney  may  be  able  to  giveiji).     Take  the  attachment  to 
the  sheriff's  office,  if  it  be  directed  to  him,  and  obtain  a  warrant 

(t)  In  the  matter  of  Bower,  1   B.  &  C.  see  a«^e,  1 189. 

64:  and  see  Allier  v.  Newton,  2  Dowl.  582:  (b)  In  the  matter  ofCrossley,  6  T.  R.  701. 

Jiej?  V.  ivoops,  3  Id.  506:    Phillips  v.  Hut-  (c)  Cooke   v.  Tunswell,  8  Taunt.  131: 

chinswi.  Id.  583.  see  Doddington  v.  Bailward,  7  Dowl.  640. 

(M)  Re  Barwick,  3  Dowl.  703  :  Be  Fen-  (d)  Fuller  v.  Prentice,  1  H.  Bi.  49:  Cam- 

nell.  Id  :  Dicas  v.  Warne,  1  Scott,  537:  den  v.  Edir,  1  H.  Bl.  21. 

Wenham  v.  Downe,  3  Dowl.  573.  (e)   See  Bodington  v.   Harris,  1  Bing. 

(X)  Albin  V.  Toomer,  3  Dowl.  563.  187. 

(y)  Fall  V.  Fall,  2  Dowl.  88.  (/)  Smith  v.  Calvert,  2  Dowl.  276. 

(S)  Hopley  v.  Granger,  1  N.  R.  2.56.  ig)  Rex  v.  Wilkin,  1  Str.  624. 

(a)  Levy   v.    Buncombe,  3  Dowl.  447:  (h)  See  aw^e,  Vol.  I.  450,  451. 
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Book  iv.     Oil  it;  give  the  warrant  to  your  officer,  who  will  thereupon  arrest 
Part  m.     ^^^  defendant.     The  sheritt'  is  not  entitled  to  poundage;  und 
it  seems  lie  is  not  the  ])roper  person  to  receive,  and  cannot  be 
called  uj)()n  to  pay  into  court,  money  })aid  him  under  an  at- 
tacliment(/'). 
Where  i»ri-  Tlic  proper  mode  of  charging  a  defendant,  who  is  a  prisoner 

toaro"Mar-    "^  custody  of  the  marshal,  with  an  attachment,  is  l)y  lodging 
shal.        '       the  attachment  with  the  sheriff,  who  will  take  the  defendant 
thereon,  as  soon  as  he  is  out  of  the  custody  of  the  marshal  (^). 
Not  executed      It  may  be  necessary  to  mention  that  tlie  defendant  cannot  I 
on  Sunday,     be  arrested  on  a  Sunday  (^*);  nor  can  even  the  rule  wm  be| 

served  on  that  day(/^^). 
Rule  to  Re-         If  the  sheriff,  or  other  officer,  to  whom  this  writ  is  directed, 
*"™'  do  not  return  it  when  necessary,  you  may  rule  him  to  do  so. 

Alias,  <kc.  If  he  return  non  est  inventus,  you  may  sue  out  an  alias  in 

the  manner  above  directed ;  and  if  he  return  non  est  inventus 
to  the  alias,  then  get  a  certificate  to  that  effect  from  your 
clerk  in  court,  and  take  it  to  a  judge's  chambers,  and  obtain 
a  warrant  thereon,  upon  which  the  party  may  be  arrested  in 
any  county.  An  alias  attachment  lies  against  a  defendant, *■ 
who,  being  in  custody  on  attachment  for  non-payment  oi 
money,  has  been  allowed  by  the  plaintiff'  to  go  at  large,  upon 
terms  which  he  has  failed  to  comply  with(/). 


Commitment,  Commitment,  and  Bail  on.']  When  the  defendant  is  ar- 
and  Bail  on.  j-eg^^g^j  upon  this  writ  or  warrant,  he  is  (except  where  the 
attachment  is  for  non-payment  of  money,  or  non-perform-| 
ance  of  an  award,  or  the  like,  in  which  case  he  is  detained! 
until  he  pays  or  performs,  jjost,  1281)  brought  into  courti 
or  before  a  judge  at  chambers,  and  sworn  to  answer  in-* 
terrogatories ;  he  is  then  committed,  unless,  with  the  leave 
of  the  court  or  a  judge,  he  enter  into  a  recognisance,  with 
sureties,  for  his  appearance  in  court  from  day  to  day,  to 
answer  interrogatories  concerning  such  matters  as  may  be 
objected  against  him.  Or  the  defendant  may  appear  volun- 
tarily, and  be  sworn,  and  enter  into  the  recognisance,  as  above 
mentioned.  Serve  a  notice  on  the  opposite  attorney  that  the 
defendant  will  appear  in  court,  or  before  a  judge  at  chambers, 
on  a  certain  day,  in  order  to  enter  into  a  recognisance,  and  be 
sworn  to  answer  all  such  interrogatories  as  shall  be  exhibited 
against  him,  stating  the  names  and  additions  of  the  bail,  as  in 
ordinary  cases(m).  This  notice  should  be  given  twenty-four 
hours,  at  least,  previously  to  the  defendant's  being  brought 
up,  if  the  bail  reside  in  town ;  or  two  days,  or  more,  if  they 
reside  elsewhere,  according  to  the  distance  (?z).  Then  get  a 
rule  from  the  clerk  of  the  rules  on  the  crown  side,  to  bring 
up  the  defendant,  if  he  be  in  the  custody  of  the  marshal ;  but 
if  in  the  custody  of  the  sheriff,  it  seems  a  writ  of  habeas  corpus 
will  be  necessary  (o).  When  brought  up,  the  recognisance  is 
taken  as  is  ordinary  cases.  It  has  been  said  that  no  justifica- 
tion of  such  bail  is  necessary  (/>).     But  it  would  seem,  that  in 

{h)  Rex  V.  Palme);  2  East,  441 :  Rex  v.  (k)  M'lleham  v.  Smith,  8  T,  R.  86. 

Sfierijf  of  Devon,  3  Dowl.  10.  (/)  Good  v.  fVUks,  6  M.  &  Sel.  413. 

(i)  Boucher  v.  Sims,  4  Dowl.  173;  2  C,  (m)    See  Ano7i.,  4  D.  &  R.  393. 

M.  &  R.,  392,  S.  C.  (n)  See  R.  v.  Hall,  2  W.  Bl.  1110. 

(j)  Rex  V.  Myers,  1  T.  R.  26.5,  266:  but  (o)  Imp,  C.  P.  570. 

see  Anon.,  Willes,  459:  Exp.  Whitchurch,  (p)  R.  v.  Hall,  2  W.  Bl.  1110. 
1  Atk.  5."). 
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this,  as  in  other  criminal  cases,  "  the  sureties  may  be  examined  book  iv. 
on  oath  concerning  their  sufficiency  by  him  that  takes  the  ^^^"^  '"• 
bail ;  and  if  a  person  be  bailed  by  insufficient  sureties,  he  may 
be  required,  either  by  him  who  took  the  bail,  or  by  any  other 
who  hath  power  to  bail  him,  to  find  better  sureties ;  and,  on 
his  refusal,  may  be  committed ;  for  insufficient  sureties  are  as 
none"(y).  It  is  entirely  discretionary  with  the  court,  or  a 
judge,  whether  they  will  allow  the  defendant  to  be  bailed  or 
not ;  and  in  very  gross  cases,  or  where  the  defendant  appears 
evidently  guilty,  they  usually  refuse  it(r). 

Interrogatories,  &^cJ]  Upon  the  defendant's  being  bailed  or  interrogato- 
committed,  the  court,  upon  application,  will  grant  a  rule,  "^^'  ^'^' 
that,  unless  the  prosecutor  exhibit  interrogatories  against  him 
in  the  Crown  Office  within  four  days,  the  defendant  shall  be 
discharged.  Draw  up  the  rule  luith  the  clerk  of  the  rules  on  the 
crown  side,  and  serve  a  copt^  of  it  on  the  prosecutor  or  his  attor- 
ney/; and  if  the  interrogatories  be  not  exhibited  within  the 
time  limited  by  the  rule,  the  defendant  may  move  to  be  dis- 
charged out  of  custody,  or  (if  he  be  out  on  bail)  that  his 
recognisance  be  discharged.  The  prosecutor,  however,  may 
exhibit  his  interrogatories  at  any  time  before  the  motion  is 
actually  made(r). 

These  interrogatories  must  be  exhibited  in  all  cases,  ex- 
cepting the  case  of  an  attachment  for  non-payment  of 
money,  or  non-performance  of  an  award,  or  the  like,  which 
is  in  the  nature  of  a  civil  execution (5) ;  but  in  all  other  cases 
the  interrogatories  alone  contain  the  charge  against  the  de- 
fendant, the  attachment  being  but  process  to  bring  him  in  to 
answer  to  the  charge  when  exhibited.  Therefore,  the  de- 
fendant cannot  come  in  and  confess  the  contempt  before  the 
interrogatories  are  filed ;  for  until  they  are  filed  there  is  no 
charge  in  court  against  him  to  which  he  can  plead  (?).     The  # 

case  of  an  attachment  for  a  rescue,  indeed,  depends  upon  dif- 
ferent grounds ;  for  there  the  sheriff's  return  of  the  rescue  is 
in  itself  a  conviction,  and  not  traversable  {u).  Yet,  even  in 
that  case,  it  is  the  invariable  practice  of  the  court  to  put  the 
defendant  to  answer  interrogatories,  unless  the  prosecutor  con- 
sent to  his  confessing  the  contempt  without  them  (.2;). 

Engross  these  interrogatories  on  parchment,   and  get   them  Proceedings 
signed  hy  counsel  i^y^.     File  them  with  the  examiner,  who  ^^^^  ^fxamination 
make  out  a  copy  on  paper  for  the  defendant.     If  the  defendant  on  the  inter- 
ne in  custody  of  the  marshal,  get  a  rule  from  the  clerk  of  the  '"ogatones. 
rules  on  the  crown  side  to  have  him  brought  up  before  the  exa- 
miner to  be  examined;  get  an  appointment  on  it  from  the  exami- 
ner; and  serve  copies  of  the  rule  and  appointment  on  the  mar- 
shal and  on  the  defendant.     If  in  custody  of  the  sheriff,   the 
defendant  must,  perhaps,  be  brought  up  by  habeas  corpus.     If 
out  on  bail,  however,  it  is  merely  necessary  to  get  an  appoint- 
ment from  the  examiner,  and  serve  a  notice  of  it  upon  the  de- 
fendant or  his  attorney;  or  if  the  defendant  desire  the  examin- 

{q)  BacAbr.,  Bail  in  Criminal  Cases,  F.  (u)  Rex  v.  Elkins,  4  Burr.  2129;  1  W. 

(>-)  2  Hawk.  c.  22,  s.  1.  Bl.  640,  S.  C. 

(s)  See  Bonafous    v.  Schoole,  4  T.  R.  (a)  Rex  v.  Horsley,  5  T.  R.  362. 

316.  (y)  R.   M.,  34  G.  3.    See  the  form,   10 

(t)  Rex  V.  Edwards,  4  Burr.  2105;  1  W.  Went.  404;  Chit.  l''orms,  678. 
Bl.  G37,  S.  C. 
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Hook  iv. 
Part  hi. 


Refusal  to 
Answer. 


atiofiy  he  may  get  the  appointmenty  and  attend  to  he  examined 
at  the  time  so  appointed.  The  examiner  thereupon  examines 
the  defendant  upon  the  interrogatories ^  and  will  afterwards  make 
out  copies  of  the  examination  for  the  parties  upon  paper. 

If  the  defendant,  upon  beinji^  l)rought  up,  refuse  to  answer 
to  the  interrogatories,  he  shall  l)e  recommitted ;  or  if  out  on 
bail,  and  he  do  not  attend  to  be  examined,  his  recognisance 
may  be  estreated,  or  the  court  may  again  attach  him  for  this 
second  contempt,  and  punish  him  at  their  discretion.  It  should 
be  observed,  however,  that  the  defendant  is  not  obliged  to 
answer  any  interrogatories  tending  to  convict  him  of  any 
other  offence  (^r),  or  which  may  subject  liim  to  a  penalty  (a). 

When  he  has  been  examined,  the  prosecutor  then  moves  i 
that  the  examination,  &c.,  be  referred  to  the  master,  which 


The  Refer- 
ence to  Mas- 

amijud'ginent  Js  a  motion  of  course.     Draw  up  the  rule  with  the  clerk  of  the 

thereon. 


Costs. 


rules  on  the  crown  side;  get  an  appointtnent  upon  it  from 
the  master,  and  serve  a  copy  of  the  rule  and  appointment  on  the 
opposite  attorney.  Let  each  attorney  then  attend  before  the 
master,  together  with  their  clerks  in  court,  and  counsel,  if  thought 
necessary,  and  the  master  will  hear  the  statements  and  argu- 
ments on  both  sides.  After  which,  when  you  learn  that  the 
master  is  readi/,  move  the  court  for  his  report;  a  notice  of 
which  motion  should  be  given  to  the  defendant,  as  he  must  at- 
tend personally  in  court  at  the  time  the  master  makes  his  report. 
It  may  be  necessary  to  observe,  that  this  motion  cannot  be 
made  on  the  last  day  of  term,  without  the  permission  of  the 
court,  or  under  very  special  circumstances  (/>).  The  report 
is  binding  and  conclusive,  unless  an  objection  be  pointed  out 
to  some  specific  portion  of  it  (c).  If  the  defendant  have 
cleared  himself  of  his  contempt  in  his  answer,  the  master 
will  report  accordingly  [d),  and  the  court  will  thereupon 
order  him  to  be  discharged  out  of  custody,  or,  if  he  be  out 
on  bail,  will  order  his  recognisance  to  be  discharged ;  but  he 
is  still  liable  to  an  indictment  for  perjury,  if  his  answer  be 
false  (e).  But  if  sufficient  be  confessed  by  the  answer  to 
prove  him  guilty  of  the  contempt,  the  master  accordingly 
reports  him  in  contempt,  and  the  court  gives  judgment  of 
fine  or  imprisonment,  or  both,  and  sometimes  of  corporal  pun- 
ishment {f),  at  their  discretion,  in  the  same  manner  as  upon 
a  conviction  for  a  misdemeanour  at  common  law.  The  court, 
however,  if  they  think  fit,  may  waive  the  giving  of  judg- 
ment, and  order  the  recognisance  to  be  discharged  (^) ;  or 
the  attorney-general  may  consent  that  the  defendant  continue 
at  large,  upon  his  recognisance  to  appear,  under  a  rule  of 
court,  at  some  future  time(/^).  If  judgment  be  not  given 
during  the  same  term,  the  cause  will  be  set  down  in  the  per- 
emptory paper  with  those  motions  appointed  to  come  on 
peremptorily  in  the  ensuing  term  («). 

If  the  defendant  clear  himself  of  his  contempt,  and  be  dis- 
cs) R.  V.  Barber,  Str.  444.  (e)  Saunders  v.  Melhuish,  6  Mod.  "JV. 
(a)  B.  C,  H.  239:  2  Hawkins  by  Cur-    see  2  Hawk,  c,  22,  s.  1:  Rex  v.  yviieeler. 


wood,  207,  1. 

(6)  Rex  V.    Wheeler,  1   W.  Bl.  311;    3 
Burr.  1256,  S.  C. 

(c)  Re  Isaacson,  8  Moore,  217,  per  cur.  .• 
Coulson  V,  Graham,  2  Chit.  57. 

(d)  See  In  the    matter   of  Isaacson,   8 
Moore,  214;  1  Bing.  272,  S.  C 


3  Burr.  1257. 

(/)  Royson's  case,  Cro.  Car.  146:  Rex 
V.  Vaughan,  1  Wils.  22. 

ig)  Rex  V.  Wheeler,  3  Burr.  1256 ;  1  W. 
Bl.  311.  S.  C. 

(h)  Rex  V.  Beardmore,  2  Burr.  797- 

(t)  R.  H.,  34  G.  3. 
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charged,  he  is  not  in  strictness  entitled  to  costs ;  yet,  if  it  clearly     Book  iv. 
appear  to  the  court  that  the  prosecutor  must  have  known  his     ^^^'^  "'• 
complaint   to  be  ill-founded  and  vexatious,  they  will  order 
him  to  pay  costs  to  the  defendant  (^). 

As  the  business  on  the  crown  side  of  the  Court  of  Queen's  Proceedings 
Bench  is  conducted  by  the  clerks  in  court,  the  attornies  on  conducted  by 
either  side  have  little  to  do  in  the  proceedings  upon  an  attach-  Coun. 
ment  in  that  court ;  but  each  employs  a  clerk  in  court,  who 
conducts  the  proceedings  for  him. 

In  the  case  of  an  attachment  for  the  non-payment  of  money  Proceedings 
or  non-performance  of  an  award,  or  the  like,  the  attachment  "«  Attach- 

•  m^nt  tor  IVon* 

bemg  in  the  nature  of  a  civil  execution  (/),  interrogatories  payment  of 
are  never  filed,  but  the  party  is  detained  in  custody  until  he  Money,  &c. 
pay  the  money  or  perform  the  award.  Yet  in  cases  where 
the  rule  for  the  attachment  is  absolute  in  the  first  instance, 
if  the  defendant  wish  to  dispute  the  fact  of  the  contempt, 
he  may  rule  his  adversary  to  exhibit  interrogatories  as  above 
mentioned.  The  sheriff  cannot,  it  seems,  be  required  to  pay 
into  court  money  levied  by  him  under  an  attachment  {m). 
Indeed,  in  strictness,  the  money  should  not  be  paid  to  the 
sheriff,  but  to  the  opposite  party  or  his  attorney. 

As  to  the  proceedings  upon  an  attachment  against  the  she- 
riff, see  Vol.  I.  552,  555. 

Discharge  for  Irregularity r\  If  there  be  a  misnomer  of  the  Discharge  for 
Christian  name  of  the  defendant,  or  other  irregularity  in  the  irregularity, 
attachment,  the  prisoner  may  obtain  his  discharge  by  appli- 
cation to  the  court.  Even  where  the  mistake  in  his  name 
was  amended  by  judge's  order,  the  defendant  w^as  dis- 
charged (w).  But  he  might  be  retaken,  though  not  detained 
on  such  amended  writ  (?i).  The  application  must  be  made 
in  reasonable  time, — from  the  8rd  of  February  to  the  10th 
day  of  Easter  term  is  unreasonable  (o). 

(k)  Rex  V.  Plunket,  3  Burr.  1329.  1838,  Coleridge  and   Patteson,  J  J.,  2  Ju- 

(0  See  Bonafous  v.  Sehoole,  4  T.  R.  316.  rist,  856. 

(m)  Rex  V.  She)-iff of  Devon,  3  Dow).  10.  (o)  Reg.  v.  Burgess,  3  Nev.  &  P.  366. 
(n)  Reg,    T.  Burgess,    Bail  Court,   H. 
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APPENDIX^. 


TABLES  OF  FEES, 


1.  A  Table  of  Fees  to  he  taken  by  the  Sheriffs,  Under- Sheriffs^ 
Deputy-Sheriffs^  Sheriffs'*  Agents,  Bailiffs,  and  others  the 
Officers  or  Ministers  cf  Sheriffs  in  England  and  Wales,  pur- 
suant  to  the  Statute  of  1  Vict,  c,  65  (b),  1275. 

2.  A  Table  of  Fees  prepared  pursuant  to  the  Statute  1  Vict,  c, 
80,  s,  6,  bj/  Commissioners  appointed  under  Statute  11  Geo,  4 
S^  1  Will.  4,  c.  58,  and  allowed  and  sanctioned  by  the  Judges, 
1279. 

3.  Directions  to  Taxing  Officers  as  to  all  writs  issued  on  or 
after  the  15th  March,  1834, 1287. 


For  every  Warrant  which  shall  be  granted  by  the  Sheriff  to 
his  Officers,  upon  any  Writ  or  Process: — \^See  post,  1279, 
as  to  the  charge  where  there  are  several  defendants.^ 


In  London  and  Middlesex     .  »  .  „ 

And  on  Crown  and  Outlawry  process,  an  additional 
In  all  other  counties,  where  the  most  distant  part 

of  the   county  shall  not  exceed  100  miles  from 

London 
Not  exceeding  200  miles  .  ,  ^  . 

Exceeding  200  miles  .... 

For  an  arrest  in  London  ,  ,-  .  . 

In  Middlesex,  not  exceeding  a  mile  from  the  General 

Post  Office  ..... 

Not  exceeding  seven  miles  from  same  place 
In  other  counties,  not  exceeding  a  mile  from  officer's 

residence     ...... 

Not  exceeding  seven  miles 

(a)  It  is  thought  more    advisable  to  (h)  This  statute  does  not  deprive  the 

roUect  the  following  Tables  of  Fees  in  sheriff  of  poundage  or  of  fees  on  statutes 

jneview  than  to  encumber  the  body  of  not  mentioned  in  it.    (See  Vol.  1.17). 
;he  Work  with  them. 

VOL.  II.  E  E 


£ 

s. 

d. 

0 

2 

6 

0 

2 

6 

0 

5 

0 

0 

6 

0 

0 

7 

0 

0 

10 

0 

0 

10 

(3 

1 

1 

0 

0 

10 

6 

1 

1 

0 
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£    9.    d. 

Exceeding  seven  miles  .  .  •  .     1    J 1     6 

For  conveying  the  defendant  to  gaol  from  the  place 

of  arrest,  per  mile    .  .  .  .  • 

For  an  undertaking  to  give  a  huil  hond  .  0  10     6 

For  a  Bail  Bond. 

If  the  debt  shall  not  exceed    £50  .            .            .     0  10     6 

Ditto                        £100  .            .           110 

Ditto                        £1.50  .            .            .     1   11     6 

Ditto                         £300  .             .           2     2     0 

Ditto                        £400  .            .            .     3    3    C 

Ditto                         £500  .             .           4     4    C 

If  it  shall  exceed                    £500  .             .             .66 

For  receiving  money  under  the  statute  upon  deposit 

for  arrest,  and  paying  the  same  into  court,  if  in 

London  or  Middlesex         .  .             .             .06 

If  in  any  other  county     .             .  .             .           0  10 

For  Filing  the  Bail  Bond. 

If  the  arrest  be  made  in  London  or  Middlesex  .     0     2 

If  in  any  other  county     .  .  .  .04 

Assignment  of  Bail  or  other  Bond. 

If  in  London  or  Middlesex     .  .  .  .05 

If  in  any  other  county,  including  postage  .  0     7 

For  the  return  to  any  writ  of  Habeas  Corpus,  if  one 

action  .  .  .  .  .  .     0  12 

And  for  each  action  after  the  first  .  .  0     2 

For  the  bailiff  to  conduct  prisoner  to  gaol   per  diem    0  10 
And  travelling  expenses  .  .  per  mile     0     1 

For  searching  offices  for  detainers  .  ,  0     1 

Bailiff's  messenger  for  that  purpose  .  .02 

To  the  bailiffs,  for  executing  warrants  on  extent, 
capias  utlagatum,  levari  facias,  fieri  facias,    ca. 
sa.,  ne  exeat,  attachment,    elegit,    writ   of  pos- 
session, forfeited  recognisance,  process  from  pipe 
office,   and  other  like  matters,  for  each,  if  the 
distance  from  the  sheriff's  office  or  the  bailiff's 
residence  do  not  exceed  five  miles 
If  beyond  that  distance  .  .  per  mile 

On  Distringas  in  London       .... 

In  Middlesex,  not  exceeding  five  miles  from  General 
Post  Office  ..... 

Exceeding  five  miles         .... 

In  other  counties,  not  exceeding  five  miles  from 

officer's  residence  .  . 

Exceeding  five  miles         .... 

For  each  man  left  in  possession,  when  absolutely 

necessary — 
If  boarded      ....  per  diem 

If  not  boarded      .  .  .  .      per  diem 


1 

1 

0 

0 

0 

5 

0 

5 

0 

10 

0 

5 

0 

10 

0 

3 

0 

5 
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£    s,  d. 

For  every  sale  "by  auction,  notwithstanding 

the  defendant  should  become  bankrupt  or 

insolvent,  where  the  property  sold  does  not 

produce  more  than  SOOL,  5  per  cent. — 480?., 

4  per  cent. — 500?.,  8  per  cent. — and  where 

it  exceeds  500?.,  2^  per  cent. 
For  the  certificate  of  sale  to  save  auction  duty         .026 
Bond  of  indemnity,  besides  stamps  .  .  1  10     0 

Certificate  of  execution  having  issued  for  record       .050 

On  Writs  of  Trial  and  Inquiry. 

For  a  deputation        .  .  .  .  .110 

On  lodging  writ  for  entering  cause  and  warrant  for 
summoning  jury,  which  fee  shall  be  forfeited  in 
case  of  countermand  of  trial  .  ,  .040 

On  Trial  or  Inquisition. 

Sheriff  for  presiding  .  .  .  .  .110 

Bailiff  for  summoning  jury,  and  attendance  in  court     0     4     0 

And  if  held  at  the  office  of  the  under-sheriff — 
For  hire  of  room,  if  actually  paid,  not  exceeding      .     0  10     0 
For  travelling  expenses   of  under-sheriff  from  his 
office  to  place  where  trial  or  inquisition  held 

per  mile     0     10 
To  the  bailiff,  from  his  residence        .  per  mile     0     0     6 

In  all  cases  in  which  it  shall  appear  to  the 
master  that  a  saving  of  expense  has  accrued 
to  the  parties  by  reason  of  a  writ  of  trial 
having  been  executed  by  deputation,  the 
fee  for  such  deputation  shall  be  allowed. 
On  Writs  ef  Extent,  Elegit,  Capias  Utlagatum,  and 
others  of  the  like  nature ;  for  summoning   the 
jury,  use  of  room,  presiding  at  the  inquisition, 
&c.  .... 

Jury  .  .  .  .  . 

For  travelling  expenses  of  under-sheriff  from  his 
office  to  the  place  of  inquisition  .    p^r  mile 

For  drawing  and  engrossing  the  inquisition />er/o?io 
For  a  summons  for  the  attendance  of  a  witness 

\_As  to  the  apportionment  of  the  travelling  ex- 
penses of  the  under-sheriff  and  bailiff  see 
post,  1279.] 

In  Replevin. 
\_BGnd,  see  post,  1278.] 

Precept  to  bailiff         .  .  .  .  .026 

Votice  for  service  on  defendant  .  .  0     2     6 

Broker,  where  the  sum  demanded  and  due  shall 
exceed  £20,  and  shall  not  exceed  £'50,  for  appraise- 
ment and  affidavit  of  value  .  .  .0106 

inhere  it  shall  exceed  £50  .  .  .  110 

E  E  2 
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£   s.   d. 

And  his  travelling  expenses  from  his  residence  to  the 

])la('e  wliere  tlic  j^oods  ure  .  j>cr  mile     0     0     0 

Bailiff"  for  sununoiiiii},'  l)artics  and  delivering  goods 

to  tenant  .  .  .  .  .110 

And  his  travelling  expenses  same  as  hroker. 

For  the  warrant,  record,  and  return  of  a  re.  fa.  lo., 
aocedas  ad  curiam,  pone,  or  writ  of  false  judg- 
ment ...... 

For  writ  retorno  habendo 

For  each  summons  on  a  writ  of  sci.  fa.,  or  for  the 
service  of  writ'  of  capias  where  no  arrest    . 

And  mileage  ...  per  mile 

For  recording  each  demand  or  proclamation  under 
w^rits  of  outlawry  .... 

For  bailiff  for  making  each  demand  or  proclamation 
on  writs  of  outlawry  in  Lofadon  and  Middlesex     . 

In  other  counties  .... 

And  travelling  expenses,  if  the  distance  shall  exceed 

five  miles,  then  for  every  mile  beyond  that  distance     0     0    ( 

For  any  supersedeas,  writ  of  error,  order  liberati  or 
discharge  to  any  writ  or  process,  or  for  the  release 
of  any  defendant  in  custody  (unless  in  the  prison 
of  the  county),  or  of  goods  taken  in  execution      .     0     4    ( 

For  the  return  of  any  writ  or  process,  and  filing 

same,  exclusive  of  the  fee  paid  on  filing  .  .     0     1     ( 

Juri/  Process. 

For  return  to  common  venire  .  .  . 

The  like  to  special  .... 

The  like  on  distringas  or  habeas  corpus  for  common 
jury     .  .  . 

The  like  for  special  jury        .... 

The  like  with  a  view         .... 

The  like  to  a  traverse  venire 

For  attendance  naming  special  jury 

Twenty-four  warrants  to  summon  special  jury 

For  bailiff  for  summoning  each  special  juror 

Sheriff  attending  in  court  .... 
For  attending  a  view,  the  fees  as  allowed  by 
rule  of  court,  Trinity  Term,  7  Geo.  4,  1826. 
For  any  duty  not  herein  provided  for,  such 
sum  as  one  of  the  masters  of  the  Courts  of 
King's  Bench  or  Exchequer,  or  one  of  the 
Prothonotaries  of  the  Court  of  Common 
Pleas,  may  upon  special  application  allow. 

\ Signed  hy  all  the  Judges.'] 
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Sheriffs'  Fees — Addenda. 


Bond  in  Replevin. 


£   s.   d. 


!J.- 


Instead  of  the  allowance  of  the  fees  upon  the  same 
scale  as  the  hail-bond,  the  fee  of  one  pound  one 
shilling  only  is  allowed,  whatever  he  the  amount, 
if  above  £20  .  .  .  .  .110 

Fees  on  Writs  of  Trial  and  Inquisition. 
The  travelling  expenses  of  the  under-sheriff  from 
his  office,  and  of  the  bailiff^  from  his  residence,  to 
the  place  where  the  trial  or  inquisition  is  held, 
are  to  be  a23portioned  rateably  to  the  parties,  if 
more  than  one  trial  or  inquisition  be  held  at  the 
same  time  and  place. 

\_Signed  hy  all  the  Judges 7\ 


Where  there  ai-e  several  defendants  in  a  writ  of  capias,  and 
warrants  are  issued  thereon  by  the  under-sheriff"  against  more 
than  one  defendant,  no  more  shall  be  charged  in  any  case  for 
each  warrant,  after  the  first,  than  two  shillings  and  sixpence. 

\ Signed  hy  eight  of  the  Judges.'] 


A  Table  of  Fees,  prepared  pursuant  to  the  Statute  1  Vict.  c.  80, 
s.  6,  by  Commissioners  appointed  under  Stat.  11  Geo.  4,  ^• 
1  Will.  4,  €.  58,  and  allowed  and  sanctioned  by  the  Judges. 


No  fee  whatever  to  be  taken  not  comprised  in  this  table ; 
and  whenever,  by  any  change  in  the  practice,  any  duty  shall 
cease  to  be  performed,  the  fee  thereon  also  to  cease. 


1.   Writ  Fee. 

For  signing,  sealing,  and,  where  necessary,  entering  every 
writ,  and  for  filing  the  same,  and  indorsing  the  day  and 
hour  when  filed : — 

£. 
Writ  of  capias  .  .  .  .  .0 

Alias  writ  of  capias  ....  0 

Pluries  .  .  .  .  ,    ,         .0 

Writ  of  summons  ....  0 


s. 

d. 

5 

0 

2 

6 

2 

6 

5 

0 
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£ 

*. 

d. 

Alias  or  plurics 

•                        • 

, 

0 

2 

6 

Writ  of  distringas 

,                        , 

, 

0 

6 

0 

Alias  or  j)liiries 

,                        ^ 

, 

0 

2 

6 

Writ  of  detainer    . 

^                        ^ 

^ 

0 

6 

0 

Scire  facias 

•                        • 

, 

0 

6 

0 

Habeas  corpus  ad  testific. 

,                         , 

, 

0 

5 

0 

Procedendo     . 

,                        , 

, 

0 

5 

0 

Supersedeas  (except  when  it 

is  a  prisoner's  writ) 

0 

5 

0 

Prohibition     . 

•             •             • 

0 

5 

0 

Consultation 

^             , 

0 

5 

0 

Commission  for  witnesses 

b             •             • 

0 

5 

0 

Certiorari 

^             , 

0 

5 

0 

Seisin 

k             •             • 

0 

5 

0 

Possession 

,             , 

0 

6 

0 

Venditioni  exponas    . 

>             •             • 

0 

5 

0 

Pone 

, 

0 

6 

0 

Distringas 

. 

0 

5 

0 

Re.  fa.  lo. 

,       , 

0 

5 

0 

Retorno  habendo 

,       ,       , 

0 

5 

0 

Exigent     . 

. 

0 

5 

0 

Allocatur  exigent 

>       .       • 

0 

5 

0 

Proclamations 

,       , 

0 

5 

0 

Supersedeas  to  exigent 

1       •       • 

0 

5 

0 

Capias  utlagatum 

ft      • 

0 

5 

0 

Subpoena  on  capias  utlagatun 

1 

0 

5 

0 

Writ  of  false  judgment     » 

.       . 

0 

5 

0 

Mandamus 

.       •       • 

0 

5 

0 

All  other  writs  not  s|)ecified, 

except  execution  writs 

and  writs  connected  with  t 

he  jury  process 

. 

0 

5 

0 

Inquiry  of  damages    . 

. 

. 

0 

5 

0 

Writ  of  trial          .          •    . 

. 

. 

0 

2 

0 

Attachment    . 

,             ,             , 

, 

0 

1 

0 

Subpoena  before  the  judge 

.             •             . 

, 

0 

2 

0 

Subpoena  before  the  sheriff 

. 

• 

0 

1 

0 

Restitution     . 

• 

. 

0 

1 

0 

Venire  facias  juratores 

•  1  Included  in  the 

Distringas     . 

V  Feefo) 

e               .)  -^""^ 

■signing 

Mittimus  to  a  county  palatin 

Process. 

Habeas  corpus  ad  satisfac. 
cum  causa     . 

f  When  Prisoners'  '\ 

<   Writs, or suedout  V 

•  t     by  Defendant.  J 

Nil 

For  searching  for  all  writs  and  praecipes — 
each  Term,  see  "  Searches,"  No.  10,  post, 
1282. 

For  office  copy  of  prsecijje,  see  "  office 
copies,  No.  14:,  post,  1283. 

2.  Appearance  Fee. 

For  every  appearance  entered,  whether  in  the  ap- 
pearance book,  or  upon  the  roll,  on  cepi  corpus 
For  every  appearance  for  other  defendants  after  the 
first  ...... 

For  every  certificate  of  an  appearance  being 
entered,  see  "  Certificate,"  No.  11,  post, 
1282. 


0     2     0 


Nil. 
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£   3.   d. 


3.  Bail  Fee. 

For  filing  every  bail-piece 
For  every  allowance  and  justification  of  bail 
Every  search  for  special  bail-piece. 
See  "  Searches,"  No,  10,  post,  1282. 
Every  post-terminum  on  special  bail-  piece  filed  . 
Office  copy  of  special  bail-piece. 

See  "Office  Copies,"  No.  V4:, post,  1283. 
To  a  commissioner  for  taking  special  bail  in  the 
country  .  ,  ,  in  each  cause 


Nil. 


0     2     0 


4.  Rule  Fee. 

Rule  to  plead  .  .  .  .  .010 

Note. — No  fee  to  be  taken  on  any  rules  to 
declare,  reply,  rejoin,  or  surrejoin,  or  any 
common   rule  relating  to  pleading,  or  on 
prisoners'  rules. 
All  other  common  rules         .  .  .  .010 

All  other  rules,  when  taken  out,  whatever  be  their 
length         .  .  .  one  fee  on  each  of    0    4    0 

5.  Pleading  Fee. 

For  the  pleadings,  when  issue  is  joined  in  fact  or  in 
law,  or  both  .  .  .  one  fee  of    0    7     0 

Note. — This  fee  is  to  be  collected  on  signing 
the  writ  of  trial,  or  on  passing  the  record, 
or  otherwise  on  the  taxing  of  costs. 


6.   Trial  Fee. 

For  signing  the  jury  process  and  passing  and  sealing 

the  record  of  Nisi  Prius. 
For  striking  and  reducing  a  special  jury 
For  attending  in  any  other  court,  with  documents 

filed  in  the  office     .  .      the  officer's  expenses. 

7.  Judgment  Fee. 

For  entering  an  interlocutory  judgment,  where  no 
pleading  fee  of  seven  shillings  has  been  previously 
payable  .... 

For  entering  a  final  judgment 

For  entering  a  judgment  of  nonpros 

For  a  certificate  of  a  judgment,  see  "  Certifi- 
cate," No.  11,  post,  1282. 

For  every  satisfaction  acknowledged  upon  record 

For  entering  an  audita  querela 

For  entering  a  certiorari  out  of  Chancery  to  certify 
a  record       ..... 

For  indorsing  the  return  on  a  writ  of  certiorari 

For  exemplifying  a  record     . 


.     0 

5 

0 

0 

7 

0 

.     0 

5 

0 

.     0 

5 

0 

0 

5 

0 

Y 
.     0 

5 

0 

0 

3 

0 

.     0 

5 

0 
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£   s.   d. 
For  scarclu's  for  records  in  the  upper  or  inner 

treasury,    see    *'  Searches,"    Pso.    10,  jjost, 

VZiVI. 
For  copies  of  records,  see  "  Copies,"   No.  14, 

post,  1283. 

8.  Execution  Fee. 

For  signing  (a)  and  sealing  every  writ  of  execution     0     10 
For  every  commitment   in  execution  and  making 

marshal's  or  warden's  lists  .  .  .030 

9.  Error  Fee. 

For  certifying  a  record  upon  a  writ  of  error,  each 

roll  .  .  .  .  .  .     0  10     0 

For  drawing  and  entering  every  inile  in  error     .  0    4     0 

For  entry  of  all  proceedings  in  writs  af  error  .        Nil. 

{Note, — All  entries  of  proceedings  in  writs  of  error 
are  to  be  prepared  by  the  attornies). 

For  office  copies  of  all  proceedings  when  re- 
quired, see  "  Office  Copies,"  No.  14,  jt?05^,1283. 
For  examining  the  transcript  with  the  roll,  with  the 

clerk  of  the  House  of  Lords  ,  .  .110 

10.  Search  Fee. 

Every  search,  other  than  for  appearances  and  rules 

to  plead  in  the  same  term         .  .      per  term    0    0    3- 

except  a  single  term    0     0    6 
Or  a  general  search  for  judgments,  where  an  index 

is  kept  .  .  .  .  .026 

11.  Certificate  Fee. 

For  every  certificate  .  .  .  .010 

For  every  certified  copy  of  an  entry  in  the  books         0     10 

12.  Affidavit  Fee. 

For  every  affidavit  sworn  or  affirmed  in  court,  or 
before  a  commissioner,  or  in  the  master's  office, 
exclusive  of  the  usher^s  fee        from  each  deponent    0     10 

18.  Entry y  Enrolment,  Registration,  and 
Filing,  Fee. 

For  every  entry  of  an  attorney's  annual  certificate       0     10 
For  every  enrolment  or  registration 

each  deed  or  instrument    0    3     0 

(a)  But  see  the  R.  H.,  2  W.  4,  r.  75,  which  only.     It  is  the  practice  to  sign  the  writs 

makes  it  unnecessary  to  sign  writs  of  exe-  since  this  table  of  costs,  but  it  seems  quite 

cution.    It  would  probably  be  held,  how-  unnecessary.    (See  VoL.  I.  420). 
ever,  that  the  fee  must  be  paid  for  sealing 


0 

5 

0 

0 

2 

6 

0 

1 

0 

0 

1 

0 

0 

1 

0 
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For  filing  bail-piece  taken  before  a  commissioner  in 

the  country  .  .  .  .  .011 

For  filing  each  affidavit,  except  affidavits  to  hold  to 

bail  and  of  service  of  process  .  .  .010 

For  filing  the  affidavit  and   enrolling  the  articles 

previous  to  the  admission  of  an  attorney 
Re-admission        ..... 
For  filing  warrants  of  attorney  or  cognovits,  w^hen 

filed  under  the  stat.  8  Geo.  4,  c.  89.     . 
For  filing  orders  of  Nisi  Prius  .  .  . 

For  filing  judge's  order 
And  for  any  other  instrument  filed  by  order  of  the 

court  or  of  a  judge       .  ,  .  each    0     10 

14.  Cop^/,  Transcript,  or  Extract  Fee. 

All  office  copies  .  .  .  per  folio    0     0    6 

Every  other  copy,  transcript,  or  extract       per  folio    0    0    6 

15.  Taxation  Fee,  References,  and 
Interrogatories. 

For  taxing  every  bill  of  costs 

If  exceeding  three  folios  .  .      per  folio 

For  every  report  or  determination  of  a  master  on 

special  reference  from  the  court 
For  every  examination  viva  voce  or  on  written  in- 
terrogatories     ..... 
For  settling  every  bond  as  security  for  costs 

For  Outlawry,  see  "  Writs,"  "  Searches," 
"  Enrolments,"  "  Copies." 

FEES  OF  UNDER  USHERS  AND  CRIERS. 

On  the  taking,  adding,  or  justifying  bail  in  court 

each  usher  0  0    6 
For  every  oath  or  affidavit  sworn,  or  affirmation 

made  in  court,  or  before  a  judge  at  Westminster 

in  tenii  time  ....       each  001^ 

For  every  person  appearing  on  recognisance     each  0  0     6 

For  bail  taken  at  bar  (Q.  B.)           .            ,       each  0  10 

For  an  arraignment  at  bar  (Q,.B.)         .             each  0  2     6 

For  every  fine  in  court  (Q.  B.)        .             .       each  0  0    6 

For  every  discharge  in  court  (Q.  B.)     ,             each  0  0    6 

For  exhibiting  articles  of  the  peace              .       each  0  0    6 

For  reversing  an  outlawry  in  civil  cases             each  0  10 

For  acknowledging  a  deed  in  court              .       each  0  0     3 
For  a  person  charged   in   execution  in  court,  or 

turned  over  on  habeas  corpus       .            .       each  0  0     1| 

For  a  trial  at  bar            .            .             .             each  0  10    0 

Calling  and  swearing  jury  on  do.     .            .       each  0  16 

Swearing  every  witness  on  do.  .             ,             each  0  0     1| 
Attending  a  jury  on  do.,  when  they  withdraw  to 

consider  their  verdict        .             ,            ,       each  0  1     0 

Commission  sworn  in  court       .             .             each  0  10 

Estreat  delivered  on  oath  in  court   .            ,      each  0  10 

E  E  3 


0 

1 

0 

0 

0 

4 

1 

1 

0 

1 

1 

0 

0 

10 

6 

£ 

8. 

d. 

0 

2 

0 

0 

0 

3 

1 284  Appendix. 


Recognisance  taken  in  court  (except  of  bail)    each 

On  the  signing  of  every  final  judgment       .       each 

For   receiving   and    returning   a   record   called  in 

court,  for  the  officer  or  officers  producing  the 

same     ....  each  record    010 

For  attendance  during  argument  of  any  case  in  the 

crown  or  special  paper,  or  in  the  court  of  error 

one  fee  for  all  the  ushers     0     4     0 

COURT  KEEPERS*  FEES. 

In  the  Exchequer  and  Common  Pleas. 

On  the  taking,  adding,  or  justifying  bail  in  court     .004 
Every  guardian  admitted  in  court  .  .  0     0     4 

Fvery  trial  at  bar       .  .  .  .  .     0  10     0 

tipstaffs'   FEES. 

Commitment  upon  habeas  corpus  at  chambers 

one  fee  o/    0  10    G 
Renders  in  discharge  of  bail  .  .  .0100 

—  in  every  action  after  the  first     .  .  0     6     0 

Commitments  in  execution  by  the  court       .  .     0  10     6 

Habeas  corpus  to  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  or  Exchequer  .  .  .     0  10     6 
Habeas  corpus  to  take  witnesses  into  court  to  give 

evidence,  or  for  trial  .  .  per  diem    0  10     6 

Habeas  corpus  to  cliambers  to  render  in  other  ac- 
tions .  .  .  .  .  .     0  10    G 

Bankrupts  taken  before  the  commissioners  .  0  10     6 

Insolvent  debtors  to  be  heard  upon  their  petition      .030 
Journies  with  bankrupts  or  insolvents,  besides  ex- 
penses of  coach-hire  or  conveyance — 

to  principal  per  diem     110 
and  to  assistant^  if  taken     0  10     6 
Prisoners  taken  into  court  by  rule  of  court,  under 

the  Lords'  Act 0  10     6 

Trial  at  bar         .  .  each  tipstaff,  per  diem    0  10     G 


judges'  clerks, 
(whether  the  clerks  of  chief  or  OF 

PUISNE  judges.) 

1,  Summons  and  Order  Fees. 

Summons,  each  cause,  in  term 

-— in  vacation 

Summons  and  order  to  try  an  issue  before  the  sheriff    0 
Order  for  writ  of  distringas  ..." 

Order  to  hold  to  bail,  upon  affidavit  before  suing  out 
a  writ    ...... 

Order  for  allowance  of  bail     .... 


0 

1 

0 

0 

2 

0 

0 

1 

0 

0 

3 

0 

0 

3 

0 

0 

3 

0 

Tables  of  Fees.  1285 

£  t,  d. 

Order  to  enter  up  judgment  on  an  old  warrant  of 

attorney      ...... 

Order  to  enter  satisfaction  upon  do. 

Order  to  deliver  documents  off  the  file 

Order  to  sue  or  defend  in  forma  pauperis 

Order  for  admission  to  sue  or  defend  by  guardian     . 

Order  to  charge  a  person,  in  custody  for  criminal 

matter,  with  an  action 
Order  to  change  the  venue 
Order  for  amending  record 

Order  for  a  special  jury         .... 
Order  of  reference  to  arbitration,  from  each  party 

applying  for  the  order        .... 
Order  to  compel  the  attendance  of  witnesses  before 

an  arbitrator  ..... 

Order  to  remand  a  prisoner 
Order  to  remand  or  discharge  a  seaman 
Order  to  docket  judgment  roll 
Order  to  file  a  certificate  of  an  acknowledgment  of 

a  deed  ..... 

Order  undertaking  to  pay  debt  or  costs,  or  to  pay 

attorney's  bill,  on  taxation 
Order  to  enter  appearance      .... 
Order  to  render  in  discharge  of  bail 
Order  to  exonerate  bail  .... 

Order  for  judgment  on  writ  of  scire  facias 
Order  to  make  a  rule  of  court  absolute 
Order,  other  than  above  mentioned 
Special  commission  to  take  acknowledgment  of  a 

married  woman  .... 

Fiat  for  admission  of  attorney 
Recognisance  to  appear  and  plead 
Fiat  for  the  enrolment  of  a  deed 
Fiat  for  commissions  of  sewers     . 
Fiat  for  a  certiorari  on  the  crown  side 
Fiat  for  habeas  corpus  on  the  crown  side 
Fiat  for  habeas  corpus  ad  testificandum 
Bond  from  a  merchant  (being  a  member  of  Par- 
liament) and  his  sureties,  under  the  statute  .     0  10     6 

2.  Bail  Fees. 

Bails  on  cepi  corpus  in  term  or  vacation  (out  of 

which  6d.  to  the  porter  of  Serjeants'  Inn)  .026 

Do.  on  habeas  corpus  in  a  civil  suit,  in  term  or  va- 
cation (out  of  which  6d.  to  the  porter)      .  .026 

Justifying  bail,  in  term  or  vacation         .  .  0     2     0 

Delivering  bail-pieces  off  the  file,  to  attorney,   for 

him  to  take  to  Westminster  .  .  0     10 

Delivering  bail-pieces  off  the  file,  which  have  been 

filed  above  a  year  .  .  .  .010 

Bail  on  certiorari,  in  term  or  vacation  (out  of  which, 

6d.  to  the  porter)         .  .  .  .  0    2     6 

Bail  in  error  .  .  .  .  .020 


0 

4 

0 

0 

3 

0 

0 

4 

0 

Nil. 
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4 

0 
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3 
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3 
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3 
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3 
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3 
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3 
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3 

0 

0 

3 

0 

0 

2 

0 

0 

5 

0 
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SuircTKlcr  in  clLscIiar^^c  of  bail,  and  commitment 
thereon  (out  of  Avhich  l.s*.  to  the  porter) 

Coniniitnionts  to  tlie  custody  of  the  mai*shal  or 
WiU'den  (out  of  which  (5c/.  to  the  porter) 

Added  bail  ..... 

Ap];)ro})ation  of  commissioners  for  taking  sj)ecial  ])ail 

A})probation  of  commissioners  for  taking  affidavits 

Commission  for  taking  special  l)ail  (including  parch- 
ment, engrossing  or  printing  and  sealing)  chief 
judge's  clerk's  fee  .... 

Commission  for  taking  affidavits  (inclnding  parch- 
ment, engrossing  or  printing  and  sealing)  chief 
judge's  clerk's  fee  .... 

3.  Attendance  and  Service  Fees. 

Attendance  as  commissioners  to  take  affidavits 
Attendance  to  take  inten-ogatories        .       per  diem 
Attendance  at  trial  at  bar  .  .    per  diem 

Attendance  at  the  judge's  house,  or  elsewhere  than 

at  chambers,  at  the  request  of  a  party 
Entry  of  caveat  .... 

Special  case  for  the  opinion  of  the  court 
Special  case  from  Chancery 

Sf)ecial  verdict  ..... 

Demurrer  and  other  paper  books 
Exhibit  to  which  judge's  signature  is  required 
Deed  acknowledged 
Deed  acknowledged  by  married  women 
Second  acknowledgment  by  do. 
Certificate  on  Nisi  Prius  record 
Certificate  of  bail  not  being  put  in 
Copying  judge's  notes 
Producing  judge's  notes 
Escape  warrant 

Warrant  to  apprehend  a  bankrupt 
Attendance  by  counsel 
Signing  a  bill  of  exceptions 
Signing  depositions 
Certificate  on  special  case  to  courts  of  equity 


£ 

s. 

d. 

0 

7 

() 

0 

8 

fj 

0 

2 

0 

0 

2 

(> 

0 

2 

G 

1     ]     0 


110 


0  6     8 
110 

1  1     0 


0  6  8 

0  2  6 

0  2  6 

0  5  0 

0  2  6 


4.  Oj^ce  Copies, 

Office  copies  of  interrogatories 
Do.         of  depositions 
Do.         of  affidavits,  if  required   . 


5.  Affidavits. 


each 


For  taking   affidavits   or  affirmations,    from 
deponent,  including  all  exhibits  annexed, 

in  term  .... 

in  vacation 
For  keeping  affidavits  and  carrying  them  to  the 
rule  office  to  be  filed  .  .  .     each 


0     2     6 


quired 

0     1 

0 

^                          ^ 

0     1 

0 

^                          ^ 

0    7 

6 

^                          ^ 

0    8 

6 

,                          , 

0    2 

6 

•                          • 

0    2 

6 

,                          , 

0  10 

6 

^ 

0    2 

6 

•                          • 

0    5 

0 

^                          ^ 

0  10 

6 

on  each  side 

0    5 

0 

,            , 

0    5 

0 

^            , 

0    2 

0 

uity 

0  10 

6 

per  folio  0  0  6 
per  folio  0  0  6 
per  folio    0    0    6 


0     10 
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[_Sig^ied  by  all  the  Judges  r\ 


Hilary  Vacation,  4  Will.  IV. 


Directions  to  Taxing  Officers^  as  to  all  Writs  issued  on  or  after 
the  \Uh  March ^  1834  («). 

In  all  actions  of  assumpsitj  debt,  or  covenant,  where  the  sum 
recovered  or  paid  intocourt,  and  accepted  by  the  plaintiff  in 
satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the  settle- 
ment of  the  action,  shall  not  exceed  twenty  pounds,  (without 
costs),  the  plaintift's  costs  shall  be  taxed  according  to  the 
reduced  scale  hereunto  annexed. 

Provided,  that,  in  case  of  trial  before  a  Judge  in  one  of  the 
superior  Courts,  or  Judge  of  Assize,  if  the  Judge  shall  certify 
on  the  postea  that  the  cause  was  proper  to  be  tried  before  him, 
and  not  before  a  Sheriff  or  Judge  of  an  inferior  Court,  the 
costs  shall  be  taxed  upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing  officer 
to  be  taxed,  it  shall  be  stated  whether  the  sum  recovered,  ac- 
cepted, or  agreed  to  be  paid,  exceeds  the  sum  of  twenty  pounds, 
or  not,  in  the  following  form  : — 

Debt  above  twenty  pounds. 
Debt  twenty  pounds,  or  under. 

The  officers  of  the  Court  of  Exchequer  to  allow  no  incipiturs 
of  judgment  on  paper,  and  are  to  mark  the  costs  on  the  postea. 

Three  shillings  and  fourpence  to  be  allowed  for  drawing  the 
judgment  in  all  cases. 

Every  brief  sheet  to  contain  eight  folios  at  the  least,  which 
are  to  be  paid  for  at  the  rate  of  six  shillings  and  eightpence 
per  sheet  for  drawing,  and  three  shillings  and  fourpence  for 
copying. 

For  every  witness,  the  allowance  for  travelling  to  be  the  ex- 
pense actually  paid,  not  exceeding  one  shilling  per  mile,  unless 
under  special  circumstances. 

No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  on 
trials  before  the  Judge  of  the  Sheriff"'s  Court  of  London,  or  of 
other  Courts  of  Record  where  attornies  are  not  allowed  to 
practise,  and  then  one  guinea  only. 

The  fees  to  be  allowed  to  counsePs  clerks  not  to  exceed  as 
under  : — 

£,  s.  d. 
Upon  a.  fee  under  ten  guineas  -  ,  .  .  0  2  6 
Ten  guineas,  and  under  twenty  guineas     .         .  0    5     0 

Twenty  guineas  and  upwards       .         .        .         ,        0  10     0 
Senior  counsel's  clerk  on  consultation       .        .  0     7    6 

The  other  counsel's  clerk,  each  .         .         .        0    2     6 

Attending  as  a  witness  at  trials  to  prove  documents        0  10    6 

(o)  For  the  dedsion&  on  this  rule,  see  Vol.  II.  p.  1167. 
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Schedule  I. 
Commencement  of  Suit. 

Letter  before  action,  if  sent 

Instructions  to  sue  .... 

Writ  ...... 

Copy  and  service  .... 

Bill  and  copy  to  indorse 
Searching  for  appearance 
Instructions  for  declaration 
Drawing  same  at  Is.  per  folio. 
Engrossing  at  4d. 
Notice  thereof,  when  filed 
Drawing  particulars  and  copy 

Rule  to  plead 

Demanding  plea        ..... 
Drawing  issue,  of  whatever  length 
Engrossing  issue  to  deliver,  at  4c?.  per  folio 
Notice  of  trial  .... 


£ 

s. 

d. 

9 

2 

0 

0 

3 

4 

0 

10 

0 

0 

6 

0 

0 

2 

0 

0 

3 

4 

0 

3 

4 

0 

5 

0 

0 

2 

6 

0 

1 

0 

0 

3 

0 

0 

3 

4 

0     2     0 


Schedule  II. 

When  the  Cause  is  tried  before  the  a 

Sheriff. 

Summons  for  trial 

. 

0 

1 

0 

Copy  of  service          .         ,        , 

, 

0 

3 

0 

Attending  for  order      .         .         .         . 

, 

0 

3 

4 

Paid  for  order 

, 

0 

1 

0 

Copy  and  service 

. 

0 

8 

0 

Engrossing  writ  of  trial,  (folio  14)    . 

. 

0 

4 

8 

Parchment 

, 

0 

3 

0 

Paid  sealing 

, 

0 

0 

7 

Attending  thereon 

, 

0 

3 

4 

Copy  particulars  to  annex 

. 

0 

2 

0 

Subpoena 

. 

0 

5 

0 

Copy  and  service 

, 

0 

3 

0 

Making  minutes  of  evidence  for  the  hearing 

, 

0 

13 

4 

Attending  to  enter  the  cause 

. 

0 

3 

4 

Paid  in  part  of  the  sheriff's  fee  on  leaving  the 

same 

0 

4 

0 

(No  more  to  be  paid  if  withdrawn  before 

J  trial). 

Attending  Court  on  trial  .... 

, 

0  13 

4 

Paid  rest  of  fees  for  trial       .... 

, 

1 

4 

6 

Notice  of  taxing 

^ 

0 

3 

0 

Affidavit  of  increase      ..... 

. 

0 

5 

0 

Paid  filing  affidavit  (whether  town  or  country)    . 

0 

1 

0 

Bill  of  costs  and  copies      .... 

. 

0 

4 

0 

Attending  taxing 

• 

0 

3 

4 

Paid  taxing  (in  Q,.  B.  and  Exch.)     . 

, 

0 

2 

€ 

Drawing  judgment 

, 

0 

3 

4 

Entering  on  the  roll  at  4d.  per  folio. 

Paid  roll 

, 

0 

0  ICl 

Paid  entries  (as  before). 

Paid  judgment  fee  and  docket  (as  before). 
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Attending  thereon        ..... 

0    3 

4 

Term  fee  .......         . 

0  10 

0 

Letters  in  County  Causes : — 

Under  50  miles,  2s. 

Above  50  miles,  4^. 

Above  100  miles,  Qs. 

Where  fi.  fa.,  and  warrant  thereon,  viz. : — 

In  town         .         .         . 

0    8 

0 

In  country 

0  13 

0 
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Schedule  III. 

When  the  Cause  is  tried  at  Nisi  Prius,  and  Verdict  for  201. 

or  under. 


Engrossing  record  (folio  14) 

Parchment 

Paid  sealing 

Attending  thereon     . 

Copy  particulars  to  annex 

Venire       .... 

Paid  return 

Attending  thereon     . 

Distringas     . 

Paid  return  (about) 

Attending  thereon 

Subpoena 

Copy  and  service 

Instructions  for  brief 

Brief  and  copy  (and  no  more) 

Attending  to  enter  cause  . 

Paid  entering  (about) 

counsel  (as  usual). 

Attending  Court  on  trial  . 

Paid  fees  on  trial  (about) 

Postea       .... 

Notice  of  taxing   . 

Affidavit  of  increase 

Paid  filing  same    .         . 

Bill  of  costs  and  copies 

Attending  taxing 

Paid  taxing  (in  Q,.  B,  and  Exch.)  as  usual,  say 

DraMdng  judgment 

Entering  on  the  roll,  at  4c?.,  about  19  fol. 

Paid  roll 

Paid  judgment  fee  and  docket. 

Attending  thereon         ...... 

Term  fee  .         .         .         , 
Letters  in  country  (as  to  distance). 
Costs  not  to  be  taxed  until  judgment  signed,  un- 
less the  parties  compromise  without  judgment. 
Where  fi.  fa.,  and  warrant  (as  before). 


0 

4 

8 

0 

3 

0 

0 

0 

0 

3 

4 

0 

2 

0 

0 

6 

6 

0 

2 

0 

0 

3 

4 

0 

7 

6 

0 

15 

0 

0 

3 

4 

0 

5 

0 

0 

3 

0 

0 

13 

4 

2 

0 

0 

0 

3 

4 

0 

18 

0 

1 

1 

0 

8 

15 

0 

0 

5 

0 

0 

3 

0 

0 

5 

0 

0 

1 

0 

0 

4 

0 

0 

3 

4 

0 

4 

0 

0 

3 

4 

0 

0 

10 

0 

3 

4 

0 

10 

0 
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A, 

ABANDONING  pleadings,  180;  abandoning  judgment,  703,  704;  abandoned 

possession  of  premises,  what  is,  770.     See  further ^  "  Waiver." 
Abatement  of  suit  by  death,  1178,  1182,  see  ^^  Death }^'  by  bankruptcy,  825, 

826,  see  ''Bankrupt. " 
Abatement,  Pleas  in. 

For  non-joinder,  651, 

For  misnomer,  652. 

Of  privilege  of  attornies,  653. 

Parol  demurrer,  653. 

In  ejectment,  &c.,  653. 

The  plea,  when  and  how  pleaded,  653,  655. 

Affidavit  of  truth,  &c.,  654. 

Amendment  of,  655. 

Replication,  demurrer  to,  &c.,  655. 

Cassetur  breve,  656. 

Issue,  Szc,  656. 

which  party  to  begin  on  trial>  268, 

Judgment  on,  Q5Q. 

Costs  on,  656. 

Subsequent  proceedings,   658;   time  for  pleading,  after,  657;   entry    of 
proceedings  in  second  issue,    657;    declaratio^n  in  second    action, 
657,  651. 
Abatement  of  writ  of  error,  354. 
Abbreviations  in  attorney's  bill,  what  allowed,  73. 
Abode.     See  *'  Residence.  " 

Absconding  of  tenant,  service  of  declaration  in  ejectment  in  case  of,  740. 
Absence  of  witness,  &c.,  new  trial  for,  1093;  of  counsel,  &c.,  1092. 
Absolute  rules,  1 184,  1195.     See  ^'  Rules  and  Motions.  " 
Absolutely,  declaring  so,  136. 
Accedas  ad  curiam,  795;  proceedings  on,  &c.,  795. 
Accepting  of  bail,  583;  of  issue,  202,  1048. 
Account  books,  proof  by  entries,  &c.,  in,  229. 
Act  of  parliament.     See  "  Statutes." 
Act  of  state,  proof  of,  224. 
Actio  personalis  moritur  cum  persona,  1178. 
Action,  in  what  actions  defendant  may  be  held  to  bail,  480;  statement  of  cause 

of,  in  affidavit  of  debt,  486;  statement  of,  in  writ,  106,  516. 
Adding  bail,  589. 
Adding  pleas,  182. 

Addition  of  parties,  in  writ  of  summons,  106;  in  writ  of  capias,  514;  indorse- 
ment of  on  ca,  sa.,  451. 
Addition  of  bail  in  bail-piece,  579. 
Addition  of  deponent  in  affidavit,  1212. 

Adjournment  day,  notice  of  trial  for,  &c.,  206;  adjournment  of  execution  of 
inquiry  by  sheriff,  717. 
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Administration,  liow  proved,  221. 

Administrators,  actions  by  and  aj^ainst,  &c,,  874.     See  "  Executor." 

Admiralty,  proceedings  in,  how  proved,  221. 

Admission  of  an  attorney,  29  to  315. 

Admission  of  guardian,  &c.,  to  prosecute,  &c.,  for  infants,  889. 

Admission  to  sue  in  forma  pauperis,  918. 

Admission  notice,  &c.,  to  admit  a  document,  &c.,  in  evidence,  213, 

Admission  into  prison,  right  of  public  to,  &c.,  863. 

Adverse  claims,  999.     See  "  Interpleader." 

Advowson,  extending  of,  443. 

Affidavit,  generally. 

General  rule  as  to  form  of,  1207;  clerical  errors  in,  1208. 

Title  of,  1208  ;  in  the  court,  1208;  in  the  cause,  1209. 

Deponent's  abode,  1211. 

Deponent's  addition,  1212. 

Addition  of  other  parties,  1213. 

Deponent's  signature,  1213. 

Jurat,  1213  ;  erasure,  &c.,  in,  1214  ;  amendment  of,  1215. 

Before  whom  to  be  sworn,  1215  ;  before  judge,  commissioner,  &c.,  1215; 
before  attorney  in  cause,  or  clerk,  1215  ;  commissions  for  taking  of, 
in  Scotland  and  Ireland,  1216;  before  British  consul,  1217  ;  where 
sworn  abroad,  1217. 

When  to  be  sworn,  1217. 

When  to  be  filed,  1217;  affidavit  sworn  in  country,  1218. 

How  long  in  force,  1218. 

Defects,  when  aided,  amended,  &c.,  1218. 
Affidavit  of  execution  of  articles  of  clerkship,  21;  of  service  under,    30;  of 

stamp  duty  being  paid,  and  of  enrolment,  32. 
Affidavit  to  obtain  rule  nisi,  1185,  1190. 
Affidavit  to  shew  cause  against  rule  nisi,  1191. 
Affidavit  to  obtain  distringas,  127. 
Affidavit  to  enter  appearance  for  defendajit,  126. 
Affidavit  to  hold  to  bail. 

Form  of,  484. 

How  intitled,  484. 

Deponent's  abode  and  addition,  485. 

Names,  &c.,  of  parties,  485. 

Statement  that  defendant  is  about  to  quit  England,  486. 

Statement  that  an  action  is  pending,  486. 

Statement  of  cause  of  action,   486;  must  be  such   that  perjury  can  be 
assigned,  486;  must  be  direct  and  positive,  486;  exceptions,  487  ;  by  j 
executors  or  assignees,  487  ;  by  partner,   488;  stating  right  to  sue  i 
by  law  of  foreign  country,  488;  on  a  deed,  489 ;  on  a  bond,  490;  on  i 
an  award,  490;  on    Irish  judgment,   490;  on  bill  or  note,  490;  for 
causes  of  action  recoverable  on  the  common  counts,  492;  statement 
of  defendant's  request,  493;  in  trover,  493  ;   on  a  penal  statute,  494; 
may  be  good  in  part  and  bad  in  part,  494  ;  must  be  single,  494;  must 
correspond  with  writ,  495 ;  must  correspond  with  declaration,  495. 

Negative  of  tender,  495. 

Jurat,  &c.,  495.     See  further,  "Affidavit." 

Mode  and  time  of  swearing,  495. 

By  whom  to  be  made,  495. 

Before  whom  to  be  sworn,  496  ;  in  England,  496 ;  in  a  foreign  country, 
496  ;   Ireland  or  Scotland,  496. 

When  to  be  sworn,  and  duration  of,  497. 
Affidavit  for  attachment  against  sheriff  for  not  returning  writ,  542;   for  no 

bringing  in  body,  553. 
Affidavit  of  merits,  569,  570,  705.  ^ 

Affidavit  of  justification  accompanying  notice  of  bail,  583. 
Affidavit  to  oppose  bail,  597.  - 
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Affidavit  of  extra  costs,  1162. 

Affidavit  to  obtain  judge's  certificate  for  immediate  execution,  397,  332. 

Affidavit  to  enter  judgment  on  old  warrant  of  attorney,  693. 

Affidavit  to  set  aside  regular  judgment  by  default,  705. 

Affidavit  of  service  of  declaration  in  ejectment,  743. 

Affidavit  to  verify  plea  in  abatement,  &c.,  655. 

Affidavit  to  verify  plea  puis  darrein  continuance,  300. 

Affidavit  on  writ  of  error,  of  truth  of  error  in  fact,  357. 

Affidavit  to  change  venue,  956. 

Affidavit  to  obtain  judgment  as  in  case  of  nonsuit,  &c.,  1075. 

Affidavit  to  obtain  a  new  trial,  1101. 

Affidavit  to  compel  attendance  of  witness  before  arbitrator,  1228. 

Affidavit  to  set  aside,  &c.,  award,  1239,  1253. 

Affidavit  to  obtain  attachment,  &c.,  to  enforce  award,  1258. 

Agent  to  attorney,  45,    see  further  *' Attornies ;"    notices,  &c.,  to,   45,  208; 

payment  of  debt,  &c.,  to,  46;  lien  of,  46;  when  attorney  liable  to,  for  bill, 

46;  attorney  acting  as  agent  for  unqualified  person,  45;  indorsement  on 

process,  as   to,  51;  taxation  of  bill  of,  46,  76;  need  not  deliver  signed 

bill,  46. 
Agreement,  between  attorney  and    client,    not  to  restrain  taxation  of  bill, 

76;  inspection  of,  1023;    order  to  produce,  to   get  stamped, Szc,  1025; 

not  to  bring  error,  349;  not  to  issue  execution,  396;  terms  of,  should  be 

expressed  on  cognovit,  675;  on  warrant  of  attorney,  682;  when  sci.  fa. 

to  revive  judgment  not  necessary  after,  817. 
Alias  capias,  450;  fi,  fa.  438;   alias  ca.  sa.,  &c.,  450;  attachment,  1270. 
Alien,  privileged  from  being  holden  to  bail,  467  ;  plea  of  alien  enemy  not 

issuable,  162;  not  allowed  to  be  pleaded  with  another  plea,  175;  wheu 

may  be  jurors,  305  ;   time  to  render  principal  when  an  alien,  623. 
Alleging  diminution,  369. 

Allocatur,  attachment,  &c.,  for  not  paying  costs  on,  1273,  &c. 
Allocatur  exigent,  930. 
Allowance  of  bail,  606,  607. 
Allowance  of  writ  of  error,  357. 
Allowances  to  prisoners,  862. 
Almanac,  proof  of,  224. 
Alteration  of  writ  of  summons,  119;  of  warrant  of  attorney  after  execation, 

690;  of  process,  &c.,  attachment  for,  1276. 
Ambassadors  and  servants  cannot  be  held  to  bail,  &c.,  466;  security  for  costs 

in  action  by,  1013. 
Amendment  generally. 

When  and  how,  1112;  after  demurrer,  1112;  at  Nisi  Prius,  1113;  after 
verdict,  &c.,  1113;  after  judgment  and  before  error,  1114j  after 
error  brought,  1114;  terms  of  amendment,  and  remedy  for  costs  of, 
1114. 

What  amendable  at  common  law,  1115. 

What  amendable  by  statute,  1115  ;  misprision  of  clerks,  1115. 

What  aided  at  common  law,  1116. 

What  aided  by  statute  of  jeofails,  1116;  in  civil  actions,  1116;  in  penal 
proceedings,  1116;  actual  amendment  unnecessary  under,  1117. 
Amendment,  &c.,  of  particular  proceedings. 

Entry  of  warrant  of  attorney,  1117;  infant  appearing  by  attorney,  when 
aided,  1118. 

Original  writ,  or  bill,  1118;  plaints  in  inferior  courts,  1118. 

Process,  1118;  altering  and  re-sealing,  &c.,  1119;  copy  served  not 
amendable,  1119;  aided  by  verdict,  1119;  waiver  of  defect  in,  1082  ; 
defect  no  ground  for  error,  1119. 

Appearance,  1119, 

Bail-piece,  1120;  recognisance  of  bail,  1120. 

Declaration,  1120;  what  allowed,  1120;  in  ejectment,  736;  time  of 
application  for,  1121  ;  costs  of,  1122;  what  defects  aided  by  verdict. 
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Amendment,  &c. — {conlinuvd.') 

1122;  what  on  judgment  by  confession  or  default,  &c.,  1123;  order 
for  may  be  abandoned,  J  12.'J;  time  for  pleading  after,  157. 
Particulars  of  demand,  lYc,  112.'{;  notices,  &c.,  112(). 
Pleas,  and  subsequent  proceedings,    1123;    replication,   1124;  avowries 
and  pleas  in   bar,  1125;  withdrawing  pleas,  &c.,  180;  misprision  of 
clerks  in,   1125;  what  defects  in  aided  by  verdict,  1125;  what  by 
judgment,  by  confession,  or  default,  1  125. 
Notice  of  disputing  bankruptcy,  patent,  &c.,  112G. 
Demurrer,  1126;  after  argument  of,  1112. 
Writ  of  inquiry,  1 126. 
Writ  of  trial  before  sheriff,  1 126. 
Issue,  1127  ;  objection  to,  when  made,  and  how  waived,  1128;  re-pleader, 

where  issue  immaterial,  1 128. 
Jury  process,  1128  ;  what  defects  in,  aided  by  verdict,  1128. 
Nisi  Prius  record,  1129;  when  amended  by  the  court,  1129;  when  by 

judge  at  Nisi  Prius,  1129. 
Verdict,    1130;  to  give  the  finding  its  legal   effect,    1130;  by  judge's 
notes,  &c.,  1131;  by  act  of  the  party,  1132;  special  verdict,  1132; 
for  what  court  will  award  a  venire  de  novo,  1107;  where  postea  lost, 
1132. 
Judgment,  1132;  what  aided  by  verdict,  &c.,  1133;  where  roll  lost,  1133. 
Scire  facias,  1133;  what  aided  by  verdict,  1134. 

Writ  of  error,  1134;  what  amendable,  1134;  in  what  court,  1134;  bail 
on,  1135;  coasts  of,  1135;  transcript,  1135;  of  assignment  of  errors, 
1135. 
Execution,  1135;  for  what,  when  and  how,  1135;  when  not,  1136;  no 

statute  of  jeofails  as  to,  1136. 
Sheriffs'  return,  1136. 
Rules  of  court,  orders,  &c.,  1136. 
Affidavits,  1136. 
Amends,  tender  of,  plea  of,  by  justice,  &c.,  913. 
Amercement,  statement  of,  in  judgment,  335. 
Ancient  demesne,  plea  of,  750,    653;  may  be  extended  under  elegit,  443; 

county  court,  &c.,  cannot  proceed  in  question  of,  794. 
Annuity,  reference  to  compute,  in  action  for,  709  ;  staying  proceedings  in, 
on  payment  of  arrears,  &c,,  984;  damages  in,  321;  setting  annuities 
aside,  1044;  setting  aside  warrant  of  attorney  for,  690;  setting  aside  exe- 
cution in,  for  excess,  698;  clause  of  scire  facias  in  warrant  of  attorney  to 
secure,  699;  docketting  judgment  for,  697,  337,  338  ;  bond  for,  within  the 
8  &  9  W.  3,  c.  11,  699;  sci.  fa.  on  judgment  for  subsequent  arrears  of, 
when  necessary,  698. 
Answer,  in  equity,  how  proved,  219;  in  ecclesiastical  court,  how  proved,  221 ; 

in  admiralty  court,  how  proved,  221. 
Apothecary,  exempt  from  being  juror,  303. 

Appearance,  what,  121,  193;  of  parties  by  attorney,  49 ;  attorney's  undertaking 
for,  "58;    condition  for,  in  bail-bond,  537;   how  entered,  by   defendant, 
,on  writ  of  summons,   131;    by  plaintiff  for  him,  122;    affidavit  for,  not 
necessary,   131;  to  scire  facias,  835;  in  replevin,  796;  upon  exigi  facias, 
930;    in  ejectment,   749;  must  be  entered  by  defendant,  or  he  cannot 
nonpros,  1052;  must  be  entered  before  judgment  by  default,  701;  or  on 
cognovit,  679;  amendment  of,  1119;  waiver  of  defects  in,   1046;  cannot 
be  entered  nunc  pro  tunc,  679. 
Appointment  of  master,  must  be  attended  to,  58. 
Appointment  of  attorney,  bow,  50. 
Appointment  of  arbitrator,  1228?  of  umpire,  1234. 
Appraisement,  &c.,  of  goods  under  fi.  fa.,  422;  under  distress,  790. 
Arbitration. 

The  reference. 

Where  there  is  a  cause  in  court,  1220;    attorney  no  power  to  refer. 
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Arbitration,  (continued). 

1221;  rule,  &c.,  of  reference,  how  obtained,  1221;  amendment 
of,  1221;  substitution  of  arbitrator  when  unable  to  proceed, 
1221  ;  award  cannot  exceed  damages  in  declaration,  1222. 

Where  there  is  no  cause  in  court ,  1222  ;  by  deed  or  agreement,  1222; 
warrant  of  attorney,  1222;  submission  by  person  without  au- 
thority, 1222;  several  stamps,  when  required,  1223;  what  sub- 
mission maybe  made  a  rule  of  court,  1223;  form  of  submission 
and  what  it  includes,  1223;  clause  of  consent,  to  make  submis- 
sion a  rule  of  court,  1224. 

Alteration  of  submission,  8(c,,  1224. 

Revocation  of  submission,  8^'c.,  1225;  by  leave  of  court,  1225;  by  death 
or  bankruptcy,  1226. 

Effect  of  agreement  to  refer  on  right  to  sue,  1227. 
The  award. 

Proceedings  upon  the  reference,  1227;  swearing  witnesses,  1227; 
obtaining  appointment  from  arbitrator,  1228;  statement  of  case, 
witnesses,  &c.,  to,  1228;  compelling  attendance  of  witnesses, 
1228;  the  hearing  and  examination  of  witnesses,  parties,  &c., 
1230. 

The  award,  1230;  stamp,  1231  ;  certificate  of  amount  of  damages, 
1231. 

Enlargement  of  time  for  snaking  it,  1231;  by  arbitrator,  1231;  by 
consent  of  parties,  1231;  by  the  court  or  a  judge,  1232;  mode 
of,  by  arbitrator,  1233;  proceedings  where  enlargement  has 
been  omitted,  1233;  no  enlargement  necessary  in  case  of  certi- 
ficate, 1233. 

Umpire,  1234;  what  and  when  appointed  &c.,  1234;  by  lot,  1234; 
how  far  arbitrators  may  act  after  appointing  umpire,  3  234; 
examination  of  witnesses,  &c.,  by,  1235;  um.pirage  must  be 
made  within  limited  time,  1235  ;  enlargement  of  time  by,  1235; 
stamp  on,  1235. 

Costs,  1235  ;  where  no  cause  in  court,  1235  ;  where  there  is,  1236; 
of  the  reference,  1236  ;  of  the  action,  1236;  in  case  of  abortive 
reference,  1237;  taxation  of  costs  awarded,  1238;  extent  of 
arbitrator's  power  over  costs,  1238. 

Arbitrator^ s  authority,  how  determined,  1239. 
Setting  aside  award. 

In  what  cases,  1239;  not  where  award  void  or  doubtful,  1240; 
grounds  for  setting  aside,  1240;  that  arbitrator  has  not  pursued 
the  submission,  1240;  or  has  exceeded  it,  1240;  that  award  is 
uncertain  or  ambiguous,  1242;  that  award  is  not  final,  1244; 
that  it  is  inconsistent,  1247;  that  it  is  illegal,  1247;  that  the 
proceedings  were  irregular,  1247;  that  arbitrator  has  miscon- 
ducted himself,  &c.,  1248;  that  arbitrator  has  mistaken  the 
law,  1249;  award,  bad  in  part,  bad  for  whole,  when,  1249. 

Who  may  apply  to  set  aside  award,  and  how  objections  may  be  waived, 
1250;  party  in  whose  favour  mistake  is  made  cannot  apply, 
1250;  objection  as  to  competency  or  want  of  parties  must  be 
made  before  award,  1251;  waiver  of  objections  by  proceeding  in 
reference,  1251;  waiver  of,  by  accepting  a  benefit  under 
award,  1251. 

How  and  within  what  time,  1251;  where  submission  is  by  deed  &c., 
and  contains  a  consent  to  make  it  a  rule  of  court,  1251,  1252; 
where  it  is  by  rule  or  order,  1252;  court  will,  in  some  cases, 
hear  the  motion  later,  1253;  motion  to  set  aside  judgment  on 
award  not  limited,  &c.,  1253. 

Practical  proceedings  to  set  aside  award,  1253;  cause  not  shewn  on 
last  day  of  term,  1254;  second  application,  1254. 

Costs  of  application,  1254. 
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Arbitration — (continued). 

Enforcing  performance  of  award. 

Where  there  is  no  cause  in  court,  1255  ;  by  action  where  submission 
cannot  be  made  a  rule  of  court,  1255;  defence  to,  1255;  by 
action,  attachment,  or  execution  where  submission  made  a  rule 
of  court,  1256;  making  it  a  rule  of  court,  1250;  demand  of 
performance  &c.,  1257;  affidavit  on  motion  lor  attachment, 
1258;  the  motion  and  rule  for,  1258;  what  defects  may  be  shewn 
for  cause  against,  1258;  when  and  on  whose  behalf  attacliment 
grantable,  1259;  where  award  is  lost,  1260;  attachment  for  filing 
bill  to  set  aside  award,  1260;  title  of  affidavits  shewing  cause,  1260. 

Where  there  is  a  cause  in  court,  1260  ;  judgment  on,  how  signed  &c., 
1260;  execution,  1261. 
Other  points  as  to. 

Attorney  referring  without  authority,  58;    bail,  when  discharged  by, 

634;    sureties  in  replevin,  when  and  how  discharged  by,  812  ; 

when  award  may  be  set  off  against  another  award,    89;    how 

award  proved,  229;  plea  of  puis  darrein  continuance,  300. 

Argument  days,  &c.,  of  demurrers,  &c.,  665,  95;   of  special  verdict,   317;    of 

special  case,  319,  320;  on  error,  375,  391. 
Armourers  and  gunners,  enlisted  as  common  seamen,  privileges  of,  from  being 

held  to  bail,  474. 
Array,  challenges  to,  305. 
Arrest  on  mesne  process, 

Changes  effected  in,  by  stat.   1  &  2   Vict.  c.   110,  461;  arrest  abolished 

except  in  certain  cases,  461;  actions  to  be  commenced  by  writ  of 

summons,  461;  judge  may  order  arrest,  461;  certain  prisoners  enti- 
tled to  be  discharged,  461;  points  to  be  attended  to  in  proceedings 

on  arrest,  462. 
Privilege  from, 

Consequences  of  privilege,  463. 

Who  privileged,  464. 

The  royal  family,  &c.,  464. 

Peers,  464  ;  servants  of,  465. 

Members  of  parliament,  465;  discharge  of,  from  arrest,  465;  mem- 
bers of  convocation,  465  ;   candidates  and  voters,  466. 

Ambassadors  and  their  servants,  466;  punishment  of  those  who  ar- 
rest, 466  ;  sheriff  refusing  to  arrest,  466  ;  discharge  of,  out  of 
custody,  467. 

Aliens,  467. 

The  judges,  Serjeants,  barristers,  &c.,  467. 

Attornies  and  officers  of  the  court,  468;  discharge  of,  from  arrest, 
469;  sheriff  not  bound  to  notice  their  privilege,  469;  action  for 
arresting  them,  469;  mode  of  issuing  writ  of  privilege,  469. 

Parties  to  a  suit,  witnesses,  &c.,  526,  et  seq. 

Bail,  469. 

Bankrupts,  470. 

Insolvent  debtors,  471;  sheriff  not  liable  for  arresting,  471. 

Baron  and  feme,  47 1  ;  husband  alone  should  be  arrested,  472;  dis- 
charge of  married  woman,  472  ;  costs  of,  473. 

Corporators  and  hundredors,  473. 

Executors,  administrators,  and  heirs,  473. 

Infants  and  lunatics,  473. 

Seamen  of  royal  navy,  474;  discharge,  &c.,  of,  from  arrest,  474;  to 
be  conveyed  to  one  of  her  Majesty's  ships,  474 ;  armourers, 
gunners,  &c.,  are  seamen,  474;  entering  appearance  for  such 
seamen,  475. 

Soldiers  and  marines,  475. 

Where  defendant  has  been  before  arrested  for  same  cause,  476;  arrest 
on  fresh  security,  477  ;  arrest  got  rid  of  by  fraud,  477  ;  after  a 
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Arrest  on  mesne  process,  {continued). 

compromise,  &c.,  477;  where  defendant  merely  served  in  first 
action,  478;  after  arrest  in  foreign  country,  478;  second  arrest  by 
executors,  478;  double  arrest  in  two  counties,  478;  waiver  by 
putting  in  bail,  478;  where  defendant  wrongfully  arrested  or 
detained  in  custody,  479  ;  in  case  of  wrongful  arrest  by  third 
party,  480  ;  no  privilege  redeundo  from  lawful  custody,  480. 
In  what  actions  the  defendant  may  be  arrested. 

The  amount  and  nature  of  the  cause  of  action,  480. 

In  assumpsit,  481 ;  interest,  482. 

In  debt,  482  ;  on  bonds,  482;  on  recognisance  of  bail,  482;  on  judg- 
ment, 482 ;  on  awards,  483;  on  penal  statutes,  483. 

In  covenant,  483. 

In  detinue  and  trover,  484. 

In  trespass,  484. 

In  case,  484. 
The  affidavit  to  hold  to  bail,  484.     See  "Affidavit  to  hold  to  bail." 
Judge's  order  for  the  arrest. 

In  what  cases,  497  ;  order  may  be  made  at  any  stage  of  proceedings 
before  judgment,  498;  cases  of  absence  from  England  within 
1  &  2  Vict.  c.  110,  s.  3,  498;  practical  directions  as  to  obtaining 
order,  498;  privileged  persons  cannot  be  arrested,  499  ;  order 
may  be  made  even  where  special  order  was  necessary  before  the 
act,  499. 
The  Arrest. 

Statute  1  &  2  Vict.  c.  110;  permitting  it,  523. 

Writ,  how  lodged  with  sheriff  to  be  executed,  523. 

Duty  of  sheriff  to  execute  writ,  524. 

The  warrant  and  bailiff"  appointed  under,  524;  bound  bailiff,  524; 
special  bailiff,  524;  who  may  act  as,  524;  contents  of  warrant, 
524;  not  to  be  made  before  sheriff  has  received  the  writ,  525; 
should  be  delivered  to  the  officer,  525. 

Who  may  be  arrested,  525;  see  supra;  arresting  privileged  persons, 
525;  who  are  privileged,  526;  writ  of  protection,  526;  privi- 
lege of  parties,  witnesses,  &c.,  connected  with  a  cause,  526; 
of  candidates  or  voters  at  an  election,  465;  duration  of  privi- 
lege, 526;  to  what  courts  it  extends,  527;  to  what  court  the 
discharge  should  be  applied  for,  528;  privilege  of  clergymen, 
528;  temporary  privilege  of  a  bankrupt,  528,  470;  other' cases 
of  privilege,  530,  476,  479. 

By  whom  made,  530;  when  sheriff  may  direct  warrant  to  special 
bailiff,  531,  524;  in  Lancaster  or  Durham,  531,  509;  in  a 
liberty  or  franchise,  531. 

When,  531;  when  bailiff  executing  writ  a  trespasser,  531,  525. 

Where,  531;  in  superior  courts,  532;  in  verge  of  palace,  532;  in 
Tower, 532 ;  in  districts  partly  surrounded  by  another  county,  532. 

How  made,  532;  seizure  of  person,  532;  breaking  doors  or  windows 
to  make  arrest,  533;  posse  comitatus,  533. 

Copy  of  writ  to  be  delivered  to  the  defendant,  533;  consequence 
of  non-delivery,  533;  consequence  of  mistake  in  copy,  533; 
time  of  application  to  set  aside  proceedings,  534. 

Indorsement  on  writ  of  the  day  of  arrest,  534. 

Detainer,  534;  where  first  arrest  was  illegal,  534. 

What  done  after  the  arrest,  &c.,  535;  if  party  too  ill  to  be  removed, 
535,  546;  must  not  be  taken  to  gaol,  within  what  time,  535,  546. 

Improper  arrest  or  detainer,  535,   523,  534;  if  arrest  incomplete, 
&c.,  535,  511. 
Other  proceedings  as  to; — The   bail  bond,  536.     See  '^Bail-bond." 
Deposit  with  the  sheriff,  539. 
Security  to  the  plaintiff  for  defendant's  putting  in  bail,  &c.,  541. 


1290  Index. 

Arrest,  on  mesne  process,  {continued). 

Discharge  of  defendant  without  bail-bond,  &c,  541. 
Escape,  543;  sec  "Escape," 
Rescue,  545;  see  ^'Rescue.''' 

Lodging  the    defendant  in  prison,   54(3;   when,  540;  in  what 
prison,  546;  where  defendant  too  ill   to  be  removed,  54(5. 
Arrest  under  final  process,  451.     See  "  Capias  ad  Satisfaciendum." 
Arrest   of  judgment,    1110;  in  what   cases,    1110;   motion  for,   1110;  costs 

on,  1111. 
Articled  clerks,  19  to  33.     See  "  Jttornies." 
Articles  of  ship,  evidence  of,  232. 
Articles  of  war,  proof  of,  224. 

Assault,  pleas   in  an  action  for,  180;  change  of  venue  in,  903;  damages  in, 
320,  327,  &c.;  new  trial,  for  excessive  damages  in  action  for,  1090;  costs 
in,  1142.     See  "  Trespass,"  "  Battenj." 
Assessment  of  damages.     See  "  Damages."     Consequences  of  want  of,   712; 

in  debt  on  bond  within  8  &  9  W.  3,  c.  1 1,  723. 
Assignee  of  debt,  &c.,  affidavit  of  debt  by,  487;  staying  action  until  assignor 

indemnified  for  costs,  996. 
Assignee  of  bankrupt.     See  "Bankrupt.''^ 
Assignment  of  articles  of  clerkship,  23. 

Assignment  of  bail-bond,  559.     See  "  Bail-bond,  proceedings  on." 
Assignment  of  replevin-bond,  811.     See  "  Replevin- bond." 
Assignment,  new,  197.     See  ''New  Assignment." 
Assignment  of  breaches  in  debt  on  bond,  724,  728. 
Assignment  of  errors,  369,   382,  390;  practical  directions,  390.     See   "Error, 

writ  of." 
Assignment  of  prisoner's  effects  under  Lords'  act,  871. 

Assizes,  when  held,  &c.,  98;  considered  but  as  one  day,  822;  notice  of  trial 
at,  206;  judgment  as  in  case  of  a  nonsuit,  in  causes  triable  at,  1074; 
power  of  judges  to  make  orders  on,  99. 
Associate,  10;  duty,  &c.,  of  as  topostea,  328. 

Assumpsit,  jurisdiction  of  the  courts  in,  1 ;  corporation  cannot  sue,  or  be  sued 
in,  when,  841;  when  the  defendant  may  be  held  to  bail  in,  481;  pleas 
in,  185;  what  plea  a  nullity  in,  166;  change  of  venue  in,  956;  damages 
in,  320;  judgment  on  verdict  in,  334;  interlocutor)''  judgment  in,  &c., 
701;  writ  of  inquiry  in,  709,  &c. ;  costs  in,  335,  1141;  execution  in,  400. 
Attachment  generally. 

In  what  cases,  1262;  for  contemptuous  expressions,  1262;  rescue,  1262; 
misbehaviour  of  attornies  or  officers,  &c.,   1262;  sheriff,  &c.,  not 
executing,  &c.,  writ,  1263;  against  judges  of  inferior  courts,  &c., 
1263;   against  gaolers,  &c.,   1263;  disobedience  of  process,  1263; 
disobedience  of  rule  or  order,  1264;  breach  of  undertaking,  1266; 
abuse  of  process,  1266;  contempts  in  face  of  court,  1267;  for  not 
paying  officer's  fees,  1267;  against  peers  or  M.  P.'s,  1267;  against 
executor,  1267. 
The  motion  and  rule  for,  1267;  when  absolute  in  first  instance,    1268; 
when  only  nisi,  1268;  rule  and  service  of,    1268;    shewing  cause 
against,   1269;  rule  absolute,  1269. 
Form  of,  and  how  sued  out  and  executed,  1269;  where  prisoner  in  custody 
of  marshal,   1270;  on  Sunday,    1270;  rule  to  return,  1270;  alias, 
&c.,  1270. 
Commitment  and  bail  on,  1270. 
Interrogatories,   1271;  proceedings  on,    1271;  refusal  to  a,nswer,  1272; 

reference  to  master,  report  and  judgment  thereon,  1272. 
Costs,  1272. 

Proceedings  conducted  by  clerks  in   court,   1273;    proceedings  on 
attachment  for  non-payment  of  money,  &c.,  1273;  proceedings 
upon  against  sheriflT,  552,  555. 
Discharge  for  irregularity,  1273. 
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Attachment,  in  particular  cases. 

For  not  returning  writ,  552.     See  "  Sheriff,  Proceedings  against." 
For  not  bringing  in  the  body,  555.     See  "  Sheriff,  Proceedings  againstJ'^ 
Attachment  for  not  returning  writ  of  execution,  411. 
Attachment  for  non-payment  of  money  or  costs,  &c.,  1273. 
Attachment  for  non -performance  of  award,  1256. 
Attachment  for  not  obeying  subpoena,  234. 

Attachment  against  attorney  for  not  appearing,  &c.,  60,  1262;  for  miscon- 
duct, 67. 
Attachment  of  privilege  abolished,  846. 

Attainder,  see  "  Conviction;"  persons  attainted  cannot  be  jurors,  303. 
Attaint,  writ  of,  abolished,  289. 
Attesting  witness,  proof  by,  226. 
Attornies. 

Articled  Clerks. 

who  may  not  have,  20. 
how  many,  20. 
The  Articles. 

statute  as  to,  20. 

service  with  counsel,  21. 

improper  articles  cancelled,  21. 

stamp  on,  21. 

affidavit  of  execution  of,  21;  entry  of,  21;  want  of,  how,  remedied, 

21. 
enrolment  of,  21. 
The  Service. 

In  ordinary  cases,  22. 
Unavoidable  absence,  22. 
Prevented  by  act  of  God,  23. 
In  case  of  death,  &c.,  of  master,  23. 
In  case  of  bankruptcy,  23. 
In  case  of  insanity,  23. 

Refunding  premium,  where  service  deficient,  23. 
Examination. 

Infant  not  entitled  to,  24;  in  case  of  insufficient  service,  24;  act  2 
Geo.  2,  requiring  examination,  24 ;  rules  of  court  appointing 
examiners,  &c.,  25;  appeal  on  refusal  of  certificate,  25;  place 
of,  25  ;  notice  of  intention  to  apply  for,  25;  regulations  as  to 
mode  of,  26;  certificate  of,  26;  questions  as  to  service  to  be 
answered  by  the  clerk,  27;  questions  as  to  service  to  be 
answered  by  the  attorney,  27;  directions  to  candidates,  27; 
leave  to  send  an  answer  nunc  pro  tunc,  28;  examination  as 
solicitor  sufficient,  28;  fees  on,  28. 
Admission. 

Notice  of  intention  to  apply  for,  29;  right  names  of  all  parties  to  be 
stated  in  notice,  29;  notice  at  what  time  to  be  given,  30;  when 
dispensed  with,  30. 
Entry  of  name,  &c.,  at  judge's  chambers,  30. 
Affidavit  of  service,  30. 

Affidavit  of  stamp-duty  being  paid,  and  of  enrolment,  &c.,  31. 
Mode  of  admission,  31. 
Oaths  to  be  taken  on,  31. 

Enrolment  of  admission,  &c.,  32;  practising  without,  penal,  32; 
enrolment  nunc  pro   tunc,   32;  proceedings,   how  aiFected  by 
omission  to  enrol,  32. 
Admission  in  one  court  how  to  operate  for  another,  33. 
Fraudulent  admission,  33. 
Certificate. 

Duty  on,  34;  how  long  in  force,  34;  entry  of,   34;  practising  with- 
out it,  penal,  34;  proceedings,  how  affected  by  want  of,  35; 
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Attornies,  (continued). 

neglect  to  take  it  out  for  a  year,  3G;  re-admission  wliere  certi- 
ficate never  taken,  30;  indemnity  acts  forneglect  to  take  it  out,  36. 
Entry  of  name  and  abode  at  master's  office,  37. 
Re-admission. 

Power  of  courts,  as  to,  37;  notice  for,  38;  first  affidavit  for,  38  ;  may 
be  filed  nunc  pro  tunc,  39;  second  affidavit  for,  39;  motion  for, 
where  and  when  to  be  made,  39;  when  refused,  39  ;  rule  for,  39; 
proof  of,  40. 

Terms  of,  40;  where  applicant  has  not  practised  since  last  certificate, 
40;  where  he  has,  40. 
Admission  and  practising  in  coiirts  in  which  he  is  not  admitted. 

By  attornies  of  courts  at  Westminster,  41;  by  attornies  of  courts  of 
Wales,  &c.,  Lancaster,  &c.,  41 ;  of  attorney  of  treasury,  &c.,  4'2. 

Practising  in  inferior  courts,  42. 

Practising  in  name  of  another,  42. 

Proceedings  to  be  in  name  of  admitted  attorney,  43 ;  statutes  as  to, 
inapplicable  to  agents,  43;  and  almost  useless  since  7  W.  4  &  1 
V.  c.  56,  43. 

Unqualified  person  practising  in  attorney's  name  by  consent,  43;  who 
not  an  "unqualified  person,"  45;  both  must  be  proceeded 
against,  45;  costs  not  recoverable,  45. 

Unqualified  person  practising  without  consent,  45. 
Agents  in  town. 

May  be  treated  as  attornies  in  the  cause,  45. 

Attorney  bound  by  agent's  acts,   45. 

Answerable  for  his  misconduct,  46. 

Lien  of,  46. 

Recovery  of  costs  by,  46. 

Continuance  of  his  power,  46. 

For  unqualified  person,  47. 
Privileges  and  disabilities  of  attornies. 

Privileges,  47 ;  exemption  from  serving  oflSces,  47  ;  privileges  as  plain- 
tiflfs,  47  ;  as  defendants,  47;  as  to  costs,  48;  only  practising  attor- 
nies privileged,  48 ;  privileged  communications,  48. 

Disabilities  of  attornies  generally,  48.   • 

Disabilities  of  attorney,  prisoner,  49. 
Incidents  to  suing  and  defending  by. 

Right  to  sue  or  defend  by,  49. 

How  appointed,  50 ;  appointment  by  third  party,  50;  by  court  in  case 
of  refusal,  50;  warrant  need  not  be  entered,  50;  memorandum  of 
warrant  unnecessary,  50. 

Indorsement  of  name  of  attorney  on  mesne  process,  and  stating  place 
of  abode,  &c.,  of  client,  51;  under  1  &  2  V.  c.  110,52;  disclosure 
of  abode,  &c.,  of  parties,  52. 

Service  of  notices,  &c.,  upon,  52;  where,  50;  when,  5L 

Clients  when  bound  by  act,  &c.  of,  53. 

When  bound  to  act,  &c.,  53 ;  refusing  to  proceed  must  produce  papers, 
&c.,  54. 

Change  of,  54;  changed  attorney  may  in  general  act  for  ether  party, 
56;  death  of,  5Q. 

Continuance  of  authority,  56. 

Acting  without  authority,  5Q. 
Duties  and  undertaJdngs  of,  remedies  and  punishments  for  their  breach  of 
duty,  misconduct,  Sfc. 

Duties  and  undertakings,  58  ;  dutiesto  the  court,  58;  to  clients,  58;  un- 
dertakings of,  in  what  cases  enforced,  58;  when  not,  59. 
Remedies  and  punishment  for  breach  of  duty,  misconduct,  SfC,  60. 

For  misconduct  and  crime  of,  60;  sham  pleas,  fictitious  signatures, 
&c.,  62;  if  offence  indictable,  court  will  not,  in  general,  interfere 
before  conviction,  62;  forgers,  perjurers,  &c.,  practising  may 
be  transported,  62. 


Index.  1301 

lAttornies,  (ron/««Merf). 

For  negligence  and  ignorance,  62;  by  way  of  action  or  defence,  62; 
by  application  to  court  where  negligence   or  ignorance   is  very 
gross,  64;  attorney  not  obliged  to  supply  evidence  of  his  own 
negligence,  64. 
Compelling  delivery  of  papers,  money,  &c.,  64  ;    where  he  becomes 
bankrupt,  66  ;  where  right  bond  fide  disputed,  66;  where  delivery 
would  be  a  contempt,  QtQ\  drafts  and  copies  must  be  delivered,  67. 
Proceedings  on  the  motion  to  punish  attorney  for  misconduct,  67;  in 
what  court,  67  ;  the  proceedings,  68 ;  motion  must  be  made  in  rea- 
sonable time,  68;  against  agent,  must  be  by  attorney,  68;  where 
no  cause  shewn,  68;  costs  of  application,  68;  reference  to  mas- 
ter, 68;   striking  off  roll  of  other  court,  68;  striking  off  roll  not 
always  perpetual,  68. 
Striking  off  the  roll  at  his  own  request,  8^c.,  69. 
Delivery  and  taxation  of  bill,  and  remedy  and  lien  for  costs. 

Delivery  of  bill,  under  3  J.  1,  c.  7,  s.  1,  69;  under  2  Geo.  2,  c.  23, 
s.  23,  69;  in  what  courts  necessary,  70;  for  what  description  of 
business,  70;  for  what  disbursements,  71;  where  part  only  of  the 
business  is  taxable,  71;  delivery  of  bill,  72;  representatives  or 
assignees  need  not  deliver,  72;  bill  may  be  proved  under  fiat,  or 
set  off,  or  security  for  sued  on,  without  delivery,  72;  bill  for 
business  done  for  another  attorney,  73;  form  of  bill  delivered,  73; 
what  abbreviations  good,  73,  n.  (q);  how  and  to  whom  delivered, 
74;  when,  75;  non-delivery  no  ground  for  staying  proceed- 
ings, 75. 
Compelling  delivery  of,  75. 

Taxation  of,  76;  between  attorney  and  client,  76;  no  common-law 
right  to  tax,  77;  taxation,  at  what  time  applied  for,  77;  by  whom 
applied  for,  78;  to  what  court  or  judges  applied  for,   79;  pro- 
ceedings on,  and  subsequent  to,  application  to  tax,  79 ;  masters 
to  tax  costs  indiscriminately  in  any  of  the  courts,  80;  mode  of 
taxation  between  attorney  andclient,  81 ;  attachment  for  balance, 
81  ;  review  of,  81  ;  no  action  pending  taxation,  81. 
Costs  of  taxation,  81 ;  between  attorney  and  client,  81 ;  where  bill  re- 
duced one-sixth,  82;  where  bill  reduced  less  than  one-sixth,  83; 
how  recovered,  83;  what  items  to  be  inserted  to  avoid  costs,  83. 
Remedies  for  costs,  84;  defence  to  action  on  attorney's  bill,  85. 
Securities  for,  85. 

Lien  for,  86;  on  deeds  and  papers,  86;    on  money  and  costs,  86 
compromise  in  fraud  of  lien  on  costs,  87  ;  lien  on  judgments, 
87;  set-ofF  of  judgments,  or  awards,  when  subject  to  lien,  88; 
agent's  lien,  89;  delivery  of  deeds  &c.,  when  lien  satisfied,  89. 
Attornies,  actions  by  and  against. 

Actions  by — process,  846;  privileges  not  abolished,  846;  of  attorney 
plaintifiT,  how  may  be  lost  or  waived,  47  to  49;  delivery  of  bill,  846, 
69;  venue,  846. 
Jctions  against — process,  847;  privileges  of,  847, 47;  being  sued  in  courts 
of  conscience,  847;  cannot  be  holden  to  bail,  468;  when  otherwise, 
648;  discharge  from  and  remedy  for  arrest  on  mesne  process,  847, 
848;  mode  of  suing  out  writ  of  privilege,  &c.,  469  ;  appearance,  how 
entered,  848,  121;  declaration,  848;  plea  &c.,  848;  other  proceed- 
ings, 848. 
Attornment  of  tenants  after  ejectment,  768. 

Auction,  selling  goods  under  fi.  fa.  by,  421,   422;  expenses  of,  when    not  al- 
lowed, 422. 
Audita  querela,  writ  of,  302;  now  nearly  obsolete,  303;  after  sci.  fa.  834. 
Autre  action  pendent,  plea  of,  992,  n.  («/);  Staying  proceedings  in  case  of,  992 
Available  judgment,  error  quashed  after  undertaking  to  give,  353. 
Avowry  in  replevin,  801. 
Award,  1230.     See  "  Arbitration:' 
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Award  of  venire  facias,  200,  201  ;  of  mittimus  into  Lancashire,  200;  of 
elegit,  proof  by,  218;  of  writ  of  inquiry,  712;  amendment  of,  712,  1126; 
of  inquiry,  &c.,  in  replevin,  805. 


B. 

Bachelor  of  arts,  &c.,  articles  of  clerkship  of,  20. 

Bail,  holding  defendant  to.     See  "  /Irrest  on  Mesne  Procest." 

Bail-bond,     yls  to  the  proceedings  till  the  arrest,  inclusive,  see  "  Arrest,  TJie.'" 

Defendant  to  remain  in  custody  until  bail-bond  given,  &c.,  536. 

How  bond  taken,  536. 

In  what  cases,  536;  may  be  taken  without  arrest,  536. 

When  to  be  executed,  537. 

For  what  sum,  537. 

Form  of,  537 ;  must  be  to  the  sheriff,  537  ;  no  stamp,  537 ;  the  condition 
537;  number  of  sureties,  538;  for  what  amount,  539;  by  what 
name,  539  ;  if  void,  and  bail  not  put  in,  539. 

Deposit  with  the  sheriff  in  lieu  of,  539. 

Security  to  the  plaintiff  for  defendant's  putting  in  bail,  541. 

Discharge  of,  without  bail-bond,  &c.,  541,  543,  544;  discharge  by  plain- 
tiff, on  payment  of  debt  and  costs,  543;  detainer  for  fees,  543;  no 
remedy  for  consequence  of  improper  discharge,  541. 

Lodging  the  defendant  in  prison,  &c.,  546. 
Bail-bond,  proceedings  upon. 

Assignment  of,  559  ;  in  what  cases,  559;  when  and  how,  559;  by  whom, 
560;  effect  of  it,  560. 

Action  on,  by  the  plaintiff,  560;  when  brought,  560;  not  pending  body 
rule,  561;  notice  to  bail,  where  necessary,  561;  action  should  be 
joint,  562;  in  what  court,  562;  venue,  562;  bail  in,  562;  judgment 
on,  470;  other  proceedings,  562. 

Actioji  on  by  Sheriff,  563. 

Setting  aside  or  staying  proceedings  on,  564. 
Bail,  putting  in  and  justifying  in  Town. 

Bail,  what,  573. 

In  what  cases  requisite,  572,  573;  waiver  of,  575. 

Number  of,  574. 

Who  may  be,  575,  599—601. 

By  whom  put  in,  575;  by  uncertificated  attorney,  35,  575, 

When  put  in,  576;  when  time  granted  to  inquire  after,  577;  where  a  stay 
of  proceedings,  577;  extension  of  time  for,  577. 

How  put  in,  bll ,  51%',  before  whom,  578;  form  and  requisites  of  bail- 
piece,  579;  amendment  of,  579;  form  of,  after  judgment,  579; 
consequence  of  defect,  579,  597,  598. 

Notice  ofptitiing  in,  579  ;  must  be  given,  580;  when  to  be,  580;  form  of, 
580,  581;  by  whom  to  be  given,  582  ;  to  whom  and  how,  582;  con- 
sequence of  defects  in,  582  ;  amendment  of,  588. 

Affidavit  of  justification  accompanying  notice  of  putting  in,  583  ;  rule  of 
courts  as  to,  583;  form  of  affidavit,  583;  original  or  copy  of  affidavit 
must  accompany  notice,  584;  form  prescribed  must  be  pursued, 
584;  when  it  need  not,  585;  consequences  of  defective  aflfidavit, 
585  ;  amendment  of,  585. 

Accepting  of,  or  excepting  to,  585  ;  consequences  of,  586,  583 ;  exception 
when  necessary,  and  time  for  making  it,  583,  586,  591;  assignment 
of  bail-bond  no  waiver  of  exception,  587;  exception  waived  by  laches, 

587  ;  filing  bail-piece  where  bail  not  excepted  to,  587  ;  entering  of 
and  notice  of  exception,  587,  588  ;    notice  of,  when  and  how  given, 

588  ;  justification  at  chambers,  589. 

Adding  or  changing,  589;  when  allowed,  589;  notice  of  justification  of 
added  bail,  592  ;  added  bail  need  not  be  excepted  to,  590 ;  original 
bail-piece,  when  a  nullity,  590  ;  exoneretur  of  former  bail,  590. 
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Bail,  &c.  {continued) 
..  Notice  of  justification,  590;  when  to  be  given,  591 ;  time  of  service  of,  592  ; 
how  made,  593;  form  of,  593  ;  by  what  attorney  given,  593  ;  defects 
in  exception,  when  waived  by,  593. 
Justification,  593;  in  what  cases  necessary,  594;  when  not  put  in,  in 
due  time,  588,  594;  where  and  when,  594;  how  justified  at  cham- 
bers, 594;  before  a  commissioner,  595;  in  court,  595;  in  bail 
court,  595;  amount  to  which  bail  must  justify,  596;  how  to  act  if 
bail  guilty  of  perjury,  &c.,  607;  consequences  of  not  justifying,  596. 
Opposing  the  justification  of,  597;  usual  grounds  of,  597  ;  defects  in 
notice  of,  598  ;  irregular  service  of  notice,  598;  irregular  affidavits 
of  justification,  598;  no  bail-bond  taken,  &c.,  599;  that  bail  are  not 
housekeepers  or  freeholders,  599  ;  that  the  bail  are  not  worth  double 
sum  indorsed  on  writ,  &c.,  599  ;  that  they  are  foreigners,  600  ;  that 
they  are  privileged  persons,  600  ;  that  they  have  been  bail  before, 
&c.,  600  ;  that  they  have  been  previously  rejected  as  bail,  600  ;  that 
they  are  hired,  601  ;  that  they  do  not  know  defendant,  601 ;  that 
bailiffs,  &c.,  601  ;  that  they  have  been  guilty  of  a  crime,  601  ; 
that  they  have  been  outlawed,  601. 

Costs  of  justification  or  opposition,  601;  where  affidavit  of  justification 
served  with  notice  of  bail,  601,  602  ;  when  bail  justify  after  such  af- 
fidavit, 602;  when  bail  rejected  after  such,  602;  in  Q.  B.,  where  se- 
veral notices  of  justification  given,  and  bail  appear  to  justify,  603; 
the  like  where  they  do  not  appear,  603 ;  in  C.  P.  &  Exch.  of  former 
opposition,  603. 

Further  time  for  justifying,  603;  when  granted,  603;  order  for  conclusive 
604;  where  one  bail  only  attended,  604;  practical  directions,  &c.,  as 
to  the  order,  604;  affidavit  for,  604;  proceedings  where  order  ob- 
tained, 605;  bail  must  justify  though  not  excepted  to,  605. 

Time  to  plaintiff  to  inquire  after  bail,  605  ;  in  general,  605  ;  where 
plaintiff  misled  or  taken  by  surprise,  605  ;  proceedings  after  expira- 
tion of  the  time  given,  605  ;    waiver  of  irregularities,  606. 

Rule  of  allowance,  606;  practical  directions  as  to,  606,  614;  when  set 
aside,  606,  607. 

Filing  bail-piece,  ^c,  after  bail  perfected,  606  ;  entering  recognisance  on 
roll,  607. 

Fraud,   Sfc,    in  procuring  justification,    8{c.,   607;    perjury  of  bail,  607; 
personating  bail,  607. 
Bail,  putting  in,  in  the  Country. 

Before  whom  to  be  put  in,  608;  in  county  where  arrested,  608, 

By  whom  and  when  put  in,  608,  575,  576. 

How  put  in,  608;  affidavits  of  justification,  608;  affidavit  of  caption,  609; 
before  judge  of  assize,  609. 

Bail-piece,  when  and  how  transmitted,  610. 

Filing  of,  610. 

Notice  of  bail,  &c.,  610;  form  and  service  of,  580,  582. 

Exception  to,  610,586,  588. 

Notice  of  justification,  &c.,  611,  591. 

Justification,  &c.,  611;  at  chambers,  611,  595  ;    in  court,  611,  597. 

Costs  of,  611,  601. 

Rule  of  allowance,  612, 

Filing  bail-piece,  612,  606. 
Bail,  putting  in  and  justifying  when  defendant  is  in  custody. 

In  term,  612;  in  vacation,  613. 

Proceedings  thereon  to  obtain  discharge  of  defendant,  613. 
Bail,  paying  money  into  court  in  lieu  of. 

Statute  43  Geo.  3,  c.  46,  s.  2,  as  to,  613. 
Statute  7  &  8  Geo.  4,  c.  71,  s.  1,  as  to,  614. 

Where  defendant  has  paid  money  to  sherifl:'in  lieu  of  bail,  614. 

Taking  out  deposit  by  defendant  on  perfecting  bail,  615. 
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Bill,  paying,  &c.,  (continued).  ' 

Kiitering  exoneretur  or  bail-piece,  on  making  deposit  in  lieu  thereof,  616. 

Application   by  plaintifT  to  take  out  part  in   full  satisfaction,  616;  on 

judgment  for  plaintifl',  616;  if  rule  granted,  how  to  serve  it,  &c.,  616. 

Application  by  <lefendant  to  take  out  money  in  court  after  judgment,  &c., 

616,  614;  how  rule  served,  617. 
Under  1  &  2  Vict.  c.  110,  s.  7,  not  entitled  to  money  paid  into  court  in 
lieu  of  bail,  when,  617. 
Bail  to  the  action,  liability  of. 
How  far  liable,  618. 

Costs  of  proceedings  against  them,  619. 
Costs  of  writ  of  error  by  principal,  619. 
Interest,  619. 

How  far  liable,  thougii  not  justified,  619. 
Bail  to  the  action,  how  discharged. 

Under  1  &  2  Vict.  c.  110,  s.  7,  619,  504. 
By  death,  620. 

By  bankruptcy,  620;  application  for  exoneretur  in   case  of,  620. 
By  discharge  under  Insolvent  Act,  621. 

By  render,   or  where   by  act  of  law  it  becomes   impossible  to  render. 
In  case  of  bail;  bail  to  sheriff,  621. 
In  case  of  bail  above,  622. 

Time  for  6,  22;  when  enlarged,  623;  in  case  of  illness  of  principal, 
623;  lunacy,  623;  detention  by  foreign  enemy,  623;  transporta- 
tion, &c.,  623;  impressment,  623;  bankruptcy,  623;  imprison- 
ment for  crime,  624;  mode  of  and  time  for  applying  for  enlarge- 
ment, 624. 
To  what  gaol  rendered,  624;  when  not  in  custody,   624;  when  in 
custody,  625;  when  in  custody  at    suit  of  crown,  or  on    cri- 
minal process,  626;  when  in  custody  in  inferior  court,  626. 
Special  bail  must  be  put  in,  627,  575;  mode  of  putting  in,  627. 
How   made  in  general,  628;  when  and  where  bail  may  arrest  their 
principal,  628;  exoneretur,  how  entered,  629;  render  to  gaol  of 
county  wherein  arrested,  how  made,  630;  how,  when  defend- 
ant is  in  custody,  631;  where  defendant  taken  on  escape- war- 
rant, 631 ;  where  defendant  is  in  custody  at  Queen's  suit,  628,  631. 
By  variance  between  declaration  and  writ  or  affidavit,  &c.,  631. 
By  giving  time  to  principal,  633;  time  of  application  for,  634. 
By  other  causes,  634;  where  by  act  of  law  it  is  impossible  to   render, 

635;  striking  out  material  witness  from  bail-piece,  635. 
Exoneretur,  when  to  be  entered,  635;  how,  629. 
Bail  to  the   action,  proceedings  against. 

Ca.  sa.  against    principal,    635;    direction,    teste,    and   return    of,  636; 
entering  of,  at  sheriff's  office,  637;  return  to,  637;  not  issuable  pend- 
ing error,  637;  ca.  sa.  for  residue  fixes  bail,  637;  to  fix  new  bail, 
638;  amendment  of,  638. 
Filing  bail-piece,  and  entry  of  recognisance  on  the  roll,  638. 
Scire  facias  against,  639;  form  of,  639;  venue  in,  639;  teste  and  return 
of,   639;   proceedings   on,  640;  obtaining   leave  to    sign   judgment 
where  bail  not  summoned,  640;  bail,  how  summoned  in  Middlesex, 
640;  notice   to  bail  in  other  counties,  640;  how  to  obtain  judgment 
for  non-appearance,   641;  rule  to  appear,  641;  the  appearance,  641; 
Statute  of  Lim/itations,  when  a  bar  to  sci.  fa.,  641. 
Action  against,  641 ;  process,  when  sued  out,  and  form  of,  641;  venue,  641. 
Execution  against,  641;  form  of,  641;  for  residue,  642;  subsequent  exe- 
cution against  principal,  642. 
Bail  in  error. 

Extent  of  liability,  642. 
How  discharged,  642. 
Proceedings  against,  643. 
No  ca.  sa.  necessary,  643. 
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Bail,  in  error,  (coviinued). 
Scire  facias  against,  643. 
Action  against,  643. 
Execution  against,  641. 
Other  matters  relating  to,  639,  640. 
Bail  upon  an  attachment,  1270. 
Bail  upon  outlawry,  929. 

Bail  on  habeas  corpus,  &c.,  on  removal  of  cause  from  inferior  court,  948, 
Bail-court,  94,  595. 
Bail-book,  588. 

Bail-piece,  its  form  and  requisites,  579;  consequences  of  defect  in,  579,  597, 
598;  adding  bail  on,  590;  when  and  how  to  be  filed,  587;  when  and 
how  transmitted  in  country  bail,  610;  when  amendable,  1120;  bail  liable 
as  long  as  their  names  remain  on,  504;  exoneretur  on,  504,  635,  629. 
See  "  Bail  to  the  Action,  how  discharged." 
Bailiff,  of  sheriff,  on  mesne  process,  524;  on  final  process,  412;  cannot  be  bail 
above,  601;  attorney  cannot  be,  48,  601. 

bailiff  of  franchise,  when  writ  to  be  directed  to,  508;  return  of  writ 
directed  to,  508. 
Banc,  sittings  in,  94. 
Bank  notes,  seizable  in  executacn,  426. 
Banker's  books,  proof  by,  229,  330. 
Bankrupt,  proceedings  under  1  &  2  Vict.  c.  110,  s.  8,  to  make  a  party  a 

bankrupt,  921. 
Bankrupts,  or  their  assignees,  actions  by  or  against. 
Actions  by. 

In  whose  name  to  be  brought,  899. 
Process,  &c.,  900. 
Affidavit  to  hold  to  bail  by,  487. 
Declaration,  and  subsequent  proceedings,  901. 
What  must  be  pleaded  specially,  901,  875. 
Notice  of  disputing  bankruptcy,  &c.,  901. 
Payment  into  court,  where  commission  disputed,  902. 
Costs,  &c.,  902;  double  costs,  906. 
Judgment,  &c.,  902. 
Actions  against. 

Assignees,  when  liable,  and  how  sued,  902. 

Process,  &c.,  903. 

Bankrupt's  privilege  from  arrest,  470,  527,  528. 

How  far   bankruptcy  of  defendant   will   discharge  sheriff  or  bail 

below,  568. 
Declaration  against,  903. 
Plea,  &c.,  903;  where  one  of  several  pleads  bankruptcy,  903,  908, 

651;  general  issue  by  assignees,  903. 
Notice  of  disputing  bankruptcy,  &c.,  903. 
Issue,  how  made  up,  903. 

Proof  of  debt,  how  far  a  discontinuance  of  action,  &c.,  903. 
Staying  proceedings,  905. 
Costs,  906. 
Judgment,  906. 

Execution,  &c.,  906 ;  ca.  sa.  against  bankrupt,  and  privilege  from 
arrest,   450,  470,  528;  fi.   fa.,   as  to,  432;    liability  of  future 
estate    and   effects,    906 ;    discharge    on  obtaining   certificate, 
907. 
Other  matters  as  to,  907. 
Bankruptcy  of  parties,  1178  ;  how  far  abates  action,  825,  826  ;  when  bail  dis- 
charged thereby,  568;    how  bankrupt,  having  obtained  certificate,  &c., 
to  be  discharged,  1183;  when  creditor  cannot  sue  out  fiat  of  for  same 
debt,  1183. 
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Barratry  in  an  attorney,  how  punished,  &c.,  62, 

Battery,    see   "    Assault,''    "  False  Imprisonment,"   "    Trespass ;"    increasing 
damages  in,  327;  new  trial  for  excessive  damages  in,   1090;  costs  in, 
IHl. 
Belief,  when  affidavit  to  hold  to  hail  sufficient  on,  487. 

Beginning  at  trial,  who  a  right  to  begin,  26S. 

Berwick-upon-Tweed,  direction  of  writ  to,  510;  award  of  venire,  &c.,  in,  1171. 

Bill,  proceedings  by,  abolished,  2,  847;  except  in  ejectment,  3,  733;  issue 
and  imparlance  in  ejectment  by,  757  ;  amendment  of,  1 1 18. 

Bill  of  attorney,  delivery  of,  &c.,  69  to  89.     See  "  Attorney." 

Bill  of  exchange,  affidavit  of  debt  on,  490;  change  of  venue  in  action  on,  958; 
consolidating  several  actions  on,  966;  staying  proceedings  on  payment  of 
debt  and  costs,  983;  evidence  in  action  on,  229;  reference  to  compute 
on,  709  ;  execution  in  several  actions  on,  398. 

Bill  in  equity,  liow  proved,  219  ;  agreement  in  cognovit,  &c.,  not  to  bring  it, 
675  ;  to  stay  ejectment,  &c.,  for  non-payment  of  rent,  &c.,  776,  990. 

Bill  of  exceptions,  sci.  fa.  against  executor  of  judge  to  certify,  829;  what  and 
•where  it  lies,  311;  must  be  in  writing,  and  sealed  by  the  judge,  311; 
how  placed  on  the  record,  311;  proceedings  after  completion  of,  312  ; 
judgment  on,  312;  costs  on,  312;  m\ast  be  abandoned  on  moving  for 
new  trial,  312. 

Bishop,  proceedings  by  a  sequestrari  facias,  &c.,  916. 

Blank  warrant,  not  allowed,  15,  524  ;  blank  writ  not  to  be  sealed,  13. 

Board  of  Green  Cloth,  arrest  by  leave  of,  532. 

Body,  rule  to  bring  in,  553.     See  "  Sheriff,  Proceedings  against." 

Bond,  see  "  Debt,"  "  Deed,"  "  Bail-bond;"  arrest  in  action  on,  for  what 
sum,  &c.,  482;  affidavit  to  hold  to  bail  on,  490;  mode  of  declaring  on, 
where  bond  within  8  &  9  W.  3,  c.  11,  723 ;  staying  proceedings  on  payment 
of  penalty  of,  &c.,  725,  984,  985  ;  particulars  of  demand  in  action  on, 
1029;  damages  in  action  on,  321;  writ  of  inquiry,  &c.,  in  action  on,  under 
8  &  9  W.  3,  c.  11,  723,  711 ;  what  bonds  within  that  act,  711 ;  defendant 
liable  only  to  extent  of  penalty,  725;  when  penalty  paid,  satisfaction  on 
record  to  be  entered,  725;  execution  on,  728;  sci.  fa.  on  judgment  on 
further  breaches,  729,  827. 

Books  of  account,  &c.,  entries  in,  how  proved,  229;  of  corporations  and 
public  companies,  proof  by,  224;  in  the  herald's  office,  proof  by,  223. 

Bottomry  bond,  reference  to  compute  in  action  on,  711. 

Boundaries,  affidavit  to  set  aside  arrest,  &c.,  on,  532,  113  ;  service  of  writ,  how- 
far  allowed  on,  113. 

Breaches,  suggestion,  &c.,  of,  in  debt  on  bond,  724,  725;  particulars  of,  in 
ejectment,  754. 

Breaking  open  doors,  533,  767  ;  in  distress  for  rent,  788;  to  replevy  goods,  793. 

Brief,  the,  260. 

Bringing  back  venue  after  change  of,  961. 

Bristol,  direction  of  writs  to,  509. 

Burial,  proof  of  register  of,  223. 

Business  of  the  court,  Src,  94  to  100. 

By- the- by,  declaring  by,  abolished,  136. 


C. 

Calendar  keeper,  10;  almanac,  proof  by,  224. 
Cambridge,  direction  of  writ  into  Isle  of  Ely,  510. 
Candidate  at  election  not  privileged  from  arrest,  466. 
Candle-lighter  to  yeoman  of  guard  privileged  from  arrest,  464. 
Canterbury,  direction  of  writ  to,  509. 
Capias,  the  writ  of,  and  proceedings  thereon  before  arrest. 
Statute  permitting  it  to  be  issued,  506. 
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Capias,  the  &c.,  (continued). 

In  what  cases  issued,  506. 

Fo7-m  of,  506;  form  prescribed  must  be  followed,  506. 

Direction  of,  508;  to  sheriff,  508;  to  coroner,  508;  to  elizors,  508;  in  dis- 
tricts surrounded  by  another  county,  508;  to  bailiflf  of  liberty,  508; 
•  non-omittas  clause,  509  ;  in  counties  of  cities  and  boroughs,  509;  in 
counties  palatine,  509  ;  in  Chester,  509;  in  Berwick,  510  ;  in  Cinque 
Ports,  510;  in  Ely,  510;  in  Southwark,  510  ;  erroneous  direction,  510. 

Parties'  names  in,  510;  wrong  name  immaterial  where  due  diligence  used 
to  find  right  one,  511;  discharge  of  defendant  arrested  by  wrong 
name,  511;  signing  bail  bond  by  waiver  of  irregularity,  512;  action 
against  sheriff  for  an  arrest  in  a  wrong  name,  512;  sheriff  not  bound 
to  execute  the  writ,  513. 

The  character  in  which  the  parties  sue  or  are  sued,  513. 

Number  of  parties,  514;  when  bail  discharged  by  mistake  in,  514. 

Addition  and  place  of  abode  of  parties,  514;  of  defendant,  514,  515;  of 
plaintiff,  516. 

Form  of  action,  516;  consequence  of  mistake  in,  516. 

Return  of,  517 ;  how  long  writ  in  force,  517,  518;  how  returned,  517. 

Date  and  teste,  517,  108;  day  of  signing,  518. 

Duration  of,  518. 

Memorandum  and  warning  to  be  subscribed,  518,  118. 

Indorsements  on,  518;  the  sum  specified  in  order  for  arrest,  518;  name,  &c., 
of  attorney,  &c.,  by  whom  issued,  518;  the  warning,  519,  507;  7  &  8 
Geo.  4,  c,  71,  inapplicable  to,  519;  indorsement  of  abode,  &c.,  of 
defendant  unnecessary,  519  ;  indorsing  day  of  execution  of  writ,  534. 

Alias,  pluries,  and  concurrent  writs,  519. 

Practical  directions  as  to  suing  out  the  writ,  8fC.,  520. 

Defects  in,  how  and  when  taken  advantage  of,  520  ;  when  defective,  507 
to  519;  what  defects  immaterial,  521  ;  how  taken  advantage  of,  521 
application  to  whom,  and  how  made,  521 ;  time  of  making  up,  521 
effect  of  terms  that  defendant  shall  enter  common  appearance,  522 
defendant  may  justify  under  the  writ,  if  not  set  aside,  522. 

Amendment  of,  522. 
Capias  ad  respondendum  in  replevin,  798. 
Capias  ad  satisfaciendum,  generally. 

What  and  when  it  lies,  448;  against  bail,  infants,  feme  covert,  448;  attor- 
ney, &c.,  449;  where  it  does  not  lie,  449;  discharge  of  persons  wrong- 
fully taken  under,  449. 

Form  of  the  writ,  450;  direction,  teste  and  return  of,  403,  404;  must 
pursue  judgment,  450. 

Alias,  pluries,  and  testatum  ca.  sa,,  450. 

When  to  be  sued  out,  450. 

How  sued  out  and  indorsed,  450;  rule  of  Exchequer  respecting,  451,  421; 
against  seamen  of  royal  navy  or  soldiers,  451 ;  obtaining  warrant  on, 
&c.,  451. 
When,  where,  and  how  executed,  4!5 1',   when  may  be  executed,  451,  407; 
sheriff  no  right  to  receive  debt  and  costs,  452. 

Escape,  452 ;  where  defendant  may  be  retaken,  452 ;  discharge  by  consent 
of  plaintiff,  453;  search  for  other  writs  before  discharge,  453;  remedy 
for,  453. 

Rescue,  453 ;  is  no  excuse,  453. 

When  and  how  returned,  453;  what  return  shouldbe  made,  454 ;  return  of 
rescue,  bad,  454,  412;  false  return,  454;  outlawry  on,  934. 

Poundage  and  expenses,  454,  414,  416. 

What  writs  may  issue  after  it,   454 ;  where  defendant  dies  in  execution, 

454. 
How  far  a  discharge  of  judgment,  S^c,  455;  stat.  1  &  2  V.  c.  110,  s.  16, 
respecting,  455;  ca  sa.  no  actual  satisfaction,  455;  where  plaintiff 
discharges  defendant  out  of  custody,  455. 

F  f3 
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Capias  ad  &c.,  {continued). 

Ini'i^ular  ca.  sa.,  450,  417. 

Capias  ad  satisfaciendum  to  fix  bail,  635. 

Capias  utlagatum,  931. 

Capias  ill  witliernani,  794  ;  sci.  fa.  after,  828. 

Capiatur  pro  fine,  or  miscricordia,  335. 

Carrier,  action  against,  change  o(  venue  in,  958;  plea  in,  193;  payment  of 
money  into  court  in,  971 ;  contribution  in  case  of  verdict  against,  323. 

Case,  jurisdiction  of  the  court  in,  1;  when  defendant  may  be  held  to  bail  in, 
arrest  allowed  in,  484  ;  pleas  in,  193;  payment  into  court  in,  971  ;  staying 
proceedings  in,  on  paying  damages,  &c.,985  ;  or  bringing  into  court  goods 
converted,  &c.,  982  ;  judgment  by  default  in,  is  interlocutory,  701 ;  writ  of 
inquiry  in,  709;  damages  in,  320;  final  judgment  in,  330,  335. 

Cassetur  breve,  656,  1060;  as  to  quashing  writ  of  error,  353. 

Casual  ejector,  judgment,  &c.,  against,  in  ejectment,  745,  780,  784;  execution 
against,  765. 

Cattle,  seizing,  &c.,  under  a  distress,  788. 

Cause  of  action,  statement  of,  in  affidavit  to  hold  to  bail,  486;  in  writ  of  capias, 
516;  in  writ  of  summons,  107;  in  bail-bond,  537. 

Cause,  entry  of,  for  trial,  258. 

Cepi  corpus,  return  of,  to  capias,  551  ;  to  ca.  sa.,  453. 

Certificate,  of  attorney,  34  ;  of  bankrupt,  effect  of,  see  ^'Bankruptcy ;"  of  bishop, 
proof  by,  223;  of  consul,  proof  by,  223,  224;  of  judge,  as  to  special  jury, 
253;  of  judge,  for  immediate  execution,-289  ;  for  immediate  execution  in 
ejectment,  764;  by  sheriff  to  stay  judgment,  &c.,  on  execution  of  writ  of 
inquiry,  719;  of  judge,  under  43  Eliz.  c.  6,  to  deprive  plaintiff  of  costs, 
1141;  under  22  &  23  Car.  2,  c.  9,  to  entitle  plaintiff  to  costs,  1142;  under 
8  &  9  W.  3,  c.  1 1,  to  eiititle  plaintiff  to  costs,  1145;  under  4  &  5  Anne,  c. 
16,  where  several  pleas,  1154;  as  to  double  and  treble  costs,  1160;  of  filing 
common  bail  of  outlawry,  936  ;  of  payment  of  debt  and  costs,  &c.,  on  such 
reversal,  936;  of  gaoler,  &c.,  on  render  of  defendant  by  bail,  624. 

Certifying  the  record  in  error,  367,  381. 

Certiorari,  when  it  lies  to  remove  a  cause  from  inferior  court,  945,  795;  upon 
nul  tiel  record  pleaded,  672  ;  to  remove  cause  to  have  execution,  945  ;  how 
sued  out,  and  proceedings  on,  947;  to  verify  errors,  &c.,  371,  383,  391. 

Cesset  executio,  323;  not  necessary  to  revive  judgment  by  sci.  fa.  after,  817. 

Cestui  que  trust,  security  for  costs,  &c.,in  action  by,  1016,  996,  755. 

Challenges,  305  ;  to  the  array,  305;  to  the  polls,  306;  no  challenge  allowed  on 
writs  of  inquiry,  726. 

Chambers,  attendance  of  judges  at,  9^;  may  give  costs  at,  1202;  justification 
of  bail  at,  594. 

Chancery.     See  "  Equity,"  "  Injunction." 

Change, 

of  venue  generally,  956.     See  "  Venue.'" 
of  attorney,  54. 
of  bail,  589. 

Chaplain  of  Queen's  Bench  prison,  10. 

Charging  prisoner  with  process,  851 ;  with  declaration,  852;  in  execution,  858. 

Charter-party,  change  of  venue  in  action  on,  958;  interest  on,  322. 

Chattels,  bound  by  delivery  of  writ  to  sheriff,  341,  342. 

Chester,  see  '^  Wales,"  direction  of  writs  to  sheriffs  of,  509. 

Chief  justice,  when  personally  concerned  in  action,  proceedings  in,  6;  teste  of 
writ  in  name  of,  109;  when  writ  of  error  abates  by  his  death,  355. 

Chirograph  of  fine,  proof  by,  218. 

Christian  names.     See  "Names." 

Christmas-day,  when  reckoned  in  proceedings,  93. 

Church,  warrant  of  attorney  creating  charge  on  benefice  set  aside,  690. 

Churchwardens,  service  of  declaration  in  ejectment  on,  742  ;  attorney  privileged 
from  being,  47  ;  office  of,  on  sequestration,  915. 

Cinque  Ports,  direction  of  writs  to,  510  ;  error  from  courts  there,  352. 

Circuits,  98.     See  ''Assizes." 
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Cities,  direction  of  writs  into,  509. 
Claim,  continual,  731. 

Claim  of  conusance,  954.  , 

Claims  adverse,  proceedings  on,  999.     See  ^' Interpleader" 
Clergyman,  privilege  of,  from  arrest,  528,  915;  actions  against,  915;  fi.  fa.  de 
bonis  ecclesiasticis,  915  ;  sequestrari  facias,  916  ;  exemptfrora  being  juror, 
303. 
Clerk,  meaning  of  the  term,  1116. 
Clerk  of  arraigns,  proof  of  indictment  by,  218. 

Clerk  of  an  attorney,  19  ;  see  ^^ Attorney ;"  acting  as  principal  for  attorney,  43; 
cannot  be  bail,  468  ;  description  of,  in  affidavit,  485 ;  proof  by  entries  of, 
229. 
Clerk  in  court,   10;  employed  on  attachments,   1273;  exclusive  right  of  to 

practise  in  revenue  matters,  1273,  n.  (r). 
Clerk  of  the  crown,  10. 
Clerk  of  the  day  rules  in  Q.  B.  prison,  10. 
Clerk  of  the  grand  juries,  10. 
Clerk  of  the  papers  of  the  Q.  B.  prison,  10. 
Clerk  of  the  papers  of  the  Fleet  prison,  10. 
Clerk  of  the  rules  on  the  crown  side,  10. 

Clerk  of  the  warrants  in  C.  P.,  for  registering  of  deeds  in  Middlesex,  10. 
Clerk  of  the  peace,  attorney  cannot  be,  48  ;  proof  of  proceedings,  &c.,  by,  218. 
Clerk  of  public  company,   execution  against,  401;   service  of  declaration  in 

ejectment  on,  742,  743, 
Client.     See  "  Attorney  J" 
Coach  proprietors.     See  ^'Carriers." 
Cognovit,  judgment  by. 

The  cognovit,   674;  what,    674;  at   what    stage   of   proceedings  given, 
674;  by  one  of  several  defendants,  675;  form  of,  and  how  effected 
by    collateral  agreement,    675 ;  conditions    of,  must  be  written  on 
same  paper,  675;    agreement   to  waive  writ    of  error  and   sci.  fa., 
675;  after  plea  pleaded,  676;  of  part  of  action,  676;  stamp  on,  676; 
attestation  by  attorney,  676. 
Filing  the  cognovit,  677;   consequences  of  not  filing,  677;  entering  sa- 
tisfaction, 678;  in  cases  of  insolvents,  678. 
Judgment  on,  when  it  may  be  signed,  678;  after  death  of  parties,  679. 
Judgment  on,  how  signed,  679. 

Execution  on,  680;  when  defendant,  bankrupt  or  insolvent,  432. 
Cancelling   cognovit,    and   setting    aside  execution,  &c.,  680,  689,  690; 

where  against  good  faith,  681;  excessive  levy,  681. 
Implied  confession  of  action,   681. 
Writ  of  inquiry  on,  681,  707. 
Subsequent  proceedings,  707. 
Cognovit  in  ejectment,  754. 
Collectors'  books,  proof  by  entries,  &c.,  in,  230. 
Collusion,  see  "  Fraud." 

Commission  day  at  assizes,  when  cause  must  be  entered  for  trial,  259. 
Commission  for  examination  of  witnesses  on  interrogatories,  242. 
Commissioners   for  taking  affidavits,   10,   496;  for  examination  of  witnesses, 
10;  for  taking  bail,  10,  495,  496;  jurat  in  affidavit  taken  before,  495. 
Committitur  piece,  entry  of,  &c.,  859. 
Common  bail,  filing  of,  in  ejectment,  750;  on  removal  of  cause  from  inferior 

court,  948.     See  *^  Appearance." 
Common  informer,    see  ^' Penal  Action ;"  Corporation  cannot  sue  as,  841. 
Common  paper,  gone  through  in  Bail  Court,  95;  demurrer  set  down  in,  abo- 
lished, 665. 
Common  Pleas,  jurisdiction,  &c.,  of,  1,  2;  error  from  the  Court  of,  3. 
Common  recovery,  how  proved,  218. 

Communications  between  attorney  and  client  privileged,  48 ;  attorney  bound  to 
communicate  with  client,  58. 
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Company,    service   of  declaration  in    ejectment  on,    743;  execution  against 

clerk  of,  401. 
Comparison,  proof  of  handwritinp^  by,  22S. 
Coniperuit  ad  diem,  plea  of,  501;  need  not  be  signed,  171. 
Compounding  penal  actions,   1040. 
Compromise,  by  client  to  prejudice  attorney,  87. 
Compulsory  clauses  of  Lords'  Act,  proceedings  under,  871. 
Computation  of  time,  93;  of  damages,  see  *' Damages." 
Compute,  reference  to  master,  &c.,  to,  721 ;  see  "  Reference  to  Master." 
Concilium,  rule  for,  unnecessary,  374,  664. 

Condition  precedent,  affidavit  to  hold  to  bail  must  state  performance  of,  486, 
Conditionally,  putting  in  bail,  so,  578. 
Confession,  judgment  by,  generally,  674;  implied  confession  of  action,  681; 

writ  of  inquiry  on,  681.     See  "Cognovit." 
Confession  of  action  in  ejectment,  754. 
Conscience,  Court  of.     See  "  Court  of  Requests." 
Consent  rule  in  ejectment,  751;  production  of,  at  trial,  759. 
Consideration,  affidavit  to  hold  to  bail  on  agreement  must  state  a  consideration, 
488;  affidavit  to    enter  up  judgment  on  old  warrant  of  attorney  must 
state  consideration,  696. 
Consolidating  actions,  966;  in  general,  966;  on  policies  of  insurance,  967; 
effect  of  the  rule  for,  967 ;  rule  when  opened,  967 ;  at  what  time  applied  for, 
967;  how  applied  for,  968;  application  for  leave    to  sign  judgment  in 
actions  not  tried,  968 ;  costs  on  payment  into  court,  968,  976. 
Conspiracy,  attorney  guilty,  when  may  be  struck  off  the  roll,  &c.,  62;  between 

parties  to  defraud  attorney,  87. 
Constable,  attorney  privileged  from  being,  47;  exempt  from  being  juror,  303. 
Constable,  action  against. 
Limitation  of,  910,911. 
Demand  of  warrant,  911,  912. 
Declaration,  912. 
Plea,  and  other  proceedings,  912. 

Tender  of  amends,  and  payment  of  money  into  court,  913. 
Proof  of  notice,  913. 
Costs  in,  913. 
Constable,  High,  proceedings  by  and  against,  in  action  against  hundredors,  844. 
Consul,  not  in  general  entitled  to  privileges  of  ambassador,  466;  affidavit  oi 

debt  sworn  before,  496  ;  certificate  of,  not  evidence,  224. 
Contempt,  554.     See  "  Attachment." 
Contingent  damages,  assessment  of,  711. 
Continual  claim,  731. 

Continuance,  notice  of  trial  by,  209  ;  notice  of  inquiry  by,  716. 
Continuances,  entry  of  no  longer  to  be  made,  200;  of  writs  of  execution,  818; 
plea  puis  darrein  continuance,  299;  entry  on  roll  to  save  Statute  of  Limi- 
tations, 923. 
Continuing  security,  judgment,  &c.,  on  warrant  of  attorney,  given  as,  693, 698. 
Contradictory  affidavit  of  debt  not  allowed,  486,  487 ;   contradicting  party's 

own  witness  not  allowed,  276. 
Contribution  to  damages  in  case  of  several  defendants,  &c.,  323. 
Conusance,  claim  of,  954,  955. 

Conveyancing,  bill  for,  need  not  be  delivered,  71 ;  may  be  taxed,  when,  77. 
Conviction,  how  proved,  218  ;  party  convicted  of  crime  cannot  make  affidavit 
of  debt,  496  ;  of  attorney  of  a  crime,  consequences  of,  C2 ;  of  bail,  a 
ground  for  opposing,  601 ;  persons  attainted  cannot  be  jurors,  303. 
Convocation,  members  of  cannot  be  holden  to  bail,  465. 
Coparcener.     See  "  Joint-tenant,"  "  Partners." 

Copy,  of  capias  to  be  served,  506;  of  summons  to  be  served,  114;  of  affidavit 
accompanying  notice  of  bail  must  purport  to  be  a  copy,  583;  of  demurrer 
books  for  judges,  662,  663;  copy  of  writ  not  amendable,  1119. 
Copies  of  instruments,  5ee  ^'Inspection;"  notice  on  opposite  party  to  admit 
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Copies  of  instruments,  &c.,  {continued.) 

documents,  215;  when   parties  may  be  compelled  to   give  them,  231; 
inspection  of  documents,  &c.,  1023 ;  attorney,  when  lien  satisfied,  bound 
to  give  up,  89. 
Copyhold,  not  sufficient  for  bail  to  justify,  599;  proof  of  surrender,  &c.,  in, 

222;  relation  of  judgments  as  to,  341 ;  extending  of,  443. 
Coram  nobis,  or  vobis,  error  in,  389. 

Cornwall,  error  from  Stannary  courts  of,  352;  execution  on  judgment  in,  953. 
Coroner,  direction  of  writs  to,  508;  direction  of  attachment  to,  556;  award  of 

venire  to,  where  sheriff  a  party,  200,  250,  1170. 
Corporate  towns,  award  ofvenirein  case  of,  201,  1171. 
Corporations,  proceedings  by  and  against. 

must  sue  or  defend  by  attorney,  49,  841;  proceedings  by,  841;  proceed- 
ings against,  841;   distringas  as  to,  841,  797,  798;  attorney  privileged 
from  serving  offices  of,  47  ;  evidence  by  books  of,  224. 
Costs  generally.     (As  to  costs  in  particular  actions,  or  in  particular  cases,  see 
the  different  Titles  throughout  this  Index). 
Statutes  and  rules  as  to,  1138. 

Not  allowed  at  common  law,  1138;  now  allowed  by  statute,  1138; 
Not  allowed  to  plaintiff  in  certain  cases,  1139. 
On  Verdict  for  Plaintiff. 
In  general,  1139. 
Where  judge  certifies  under  43  Eliz.  c.  6,  s.  2,  that  debt  or  damages 

under  40.?.,  1139;  when  the  certificate  may  be  granted,  1141. 
In  assumpsit,  1141. 
In  debt,  1141. 

In  trespass,  1142;  where  judge  does  not  certify  under  22  &  23  Car. 
2,  c.  9,  a  battery  or  that  title  was  in  question,   1142;  where 
judge  certifies  under  8  &  9  Will.  3,  c.  11,  s.  4,  that  the  tres- 
pass was  wilful  and  malicious,  1145. 
In  actions  on  the  case,  1145;  slander,  1146;  infringement  of  patent, 

1146. 
In  actions  on  statutes,  1147;  on  2  &  3  Ed.   6,  for  not  setting  out 

tithes,  1147;  in  other  actions,  1148. 
On  arrest  without  probable  cause,  43  Geo.  3,  c.   46,  s.   3,    1148; 

what  an  arrest  within  statute,  1152. 
When  costs  taken  away  by  Court  of  Requests'  Acts,  1152. 
Where  cause  made  a  remanet,  &c.,  1152. 
On  Verdict  for  Defendant. 
In  general,  1152. 
Where  several  defendants,  1153. 
Where  several  Issues. 

Where  several  pleas  are  pleaded  under  4  &  5  Anne,  c.  16,  and  de- 
fendant succeeds  on  one  to  entire  cause  of  action,  1155;  where 
defendant  succeeds  on  a  plea  going  to  whole  cause  of  action, 
1156;  where  judge  certifies  under  43  Eliz.  c.  6,  1156;  the 
certificate  under  4  &  5  Anne,  c.  16,  1156. 
Where  several  counts  or  pleas,  and  no  distinct  matter  of  complaint 
or  defence,  R.  H.,  4  W.  4,  r.  5,  1 156;  R.  H.,  2  W.  4,  depriving 
plaintiff  of  costs  of  issues  on  which  he  fails,  and  giving  de- 
fendant costs  of  issues  on  which  he  succeeds,  1157. 
Where  several  defendants,  1159,  1153. 

Mode  of  taxation  where  some  issues  are  found  for  plaintiff,  and  some 
for  defendant,  1159. 
Double  and  treble  Costs. 
How  estimated,  1161. 
Suggestion  for,  when  necessary,  1161. 
Certificate  for,  when  granted,  &c.,  1161. 
Repeal  of  act  giving  double  &c.  costs  pending  suit,  1162. 
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Costs,  {continued). 

Taxation  of  Costs. 

liy  whom  taxed,  1102. 

Notice  of  taxation,  alKdavit  of  increase,  &c.,  11 G2;  delivery  of  copy, 

bill  of  costs,  and  affidavit,  &c.,  in  Exchequer,  1163. 
What  costs  allowed,  tVc,  1 163;  costs  of  regular  and  necessary  pro- 
ceedings, IHM-;  costs  of  letters,  1164;  of  writs,  1164';  of 
pleadings,  1164;  of  rules,  1161;  of  amendment,  1165;  of  an 
attachment,  1 16.'>;  of  the  trial,  1165;  of  attorney,  1 165;  fees  to 
counsel,  what  allowed,  1165;  of  briefs,  1166;  of  evidence,  &c., 
1166;  of  bill  of  exceptions,  1 166  ;  of  other  proceedings,  1166; 
where  the  cause  is  made  a  remanet,  &c.,  1166;  where  venue 
laid  out  of  liOndon,  &c.,  for  sake  of  speedy  execution,  1167; 
where  several  issues,  double  costs,  &c.,  1167. 
Directions  to  taxing  officers  as  to  taxation,  where  amount  under  20/., 

1167;  certificate  to  entitle  plaintiff  to  full  costs,  1168. 
Reviewing  the  taxation,  1168. 
Remedies  for. 

Attorney's  against  client,  69  to  89;  setting  oflF  costs  against  costs, 
457  ;  when  security  for  compelled  to  be  given,  1012 ;  execution 
for,  1196;  attacliment  for,  1264. 
Costs,  security  for.     See  "Securiti/for  Costs." 

Counsel,  attorney  forging  signature  of,  62;  attorney  getting  himself  struck  off 
roll  to  become  one,  69;  signature  of  pleas  by,  171 ;  ofpleadings  in  error,  370, 
374;  of  replication,  &c.,  197;  of  demurrer,  658;  of  joinder  in  demurrer, 
661 ;  delivery  of  demurrer  book  to,  664;  order  for  hearing  of,  on  motions, 
96;  course  as  to  hearing,  &c.,  at  trial,  268;  right  of  speech,  272;  in  eject- 
ment, where  several  lessors,  758;  course  as  to  reply,  &c.,  on  trials,  278  ; 
course  on  arguing  demurrer,  664;  on  writ  of  error,  374,  384,  388; 
when  privileged  from  being  held  to  bail,  467;  change  of  venue  in  action 
by  or  against,  959;  mistake  of,  in  not  opposing  bail,  597;  new  trial  for 
absence,  &c.,  of,  1092;  exempt  from  being  jurors,  303;  attending  by,  on 
executing  inquiry,  717;  on  trial  before  sherifT,  295. 
Countermand  of  notice  of  trial,  210  ;  the  like  in  trials  at  bar,  263;  of  notice  of 

inquiry,  716. 
Country,  pleading  concluding  to,  need  not  be  signed,  171;  notice  of  trial  on 

pleadings  concluding  to,  208. 
County  court,  attorney  practising  in,  without  certificate,  42  ;  bill  for  business 
in,  must  be  delivered,  70  ;  proof  of  proceedings  in,  222  ;  proclamations  at, 
towards  outlawry,  930. 
County  palatine,  for  what  sum  defendant  may  be  held  to  bail  in,  498,  n.  (m) ; 
writ,  how  directed  to,  509  ;  how  executed  there,  509  ;   rule  or  order  to 
return  writ  in,  550  ;  award  of  mittimus  on  issue  into,  200 ;  in  Nisi  Prius 
record,  247  ;  no  trial  at  bar  in,  296,  n.  (6);  error  from  court  of,  352,  387; 
execution  from  and  into,  396;  removal  of  causes  from  inferior  court  into, 
954. 
Court,  arrest  cannot  be  made  in,  532;  nor  can  execution,  410;  statement  of 

court,  in  bail-bond,  538. 
Courts,  at  Westminster,  jurisdiction  of,  1  to  4  ;  judges  and  officers  of,  5  to  89  ; 

routine  of  business  of,  94  to  97. 
Court  of  Admiralty,  proof  of  proceedings  in,  221. 
Court,  baron,  rolls  of,  how  proved,  222;  inspection  of,  222. 
Court,  ecclesiastical,  proceedings  in,  how  proved,  221. 

Court,  inferior,  jurisdiction  of,  in  penal  actions,  1;  removal  of  causes  from, 
944  ;  see  "Removal  of  causes;"  claim  of  conusance  in,  954;  attorney  prac- 
tising in,  without  certificate,  42;  attorney  of  superior  court  may  practise 
in,  40  ;  attorney  practising  in  name  of  another,  42  ;  error  from,  385  ;  pro- 
ceedings in,  how  proved,  222. 
Court  of  requests,  how  far  attorney  subject  to  jurisdiction  of,  847;  costs  of  ac- 
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Court  of  requests,  {continued.) 

tions,  which  ought  to  have  been  commenced  in,  1175,  994  ;  stay  of  pro- 
ceedings in  such  actions  without  costs,  994;  how  to  take  advantage  of 
the  act,  1175;  suggestion  on  the  roll  for,  1175  ;  plea  as  to,  1175. 

Covenant,  affidavit  to  hold  to  bail  in,  483;  change  of  venue  in,  958  ;  pleas  in, 
186  ;  payment  into  court  in,  970  ;  staying  proceedings  on  payment  of  debt 
in,  985  ;  particulars  of  demand  in,  1029  ;  damages  in,  320  ;  costs  in,  1141 ; 
judgment  by  default  in,  is  interlocutory,  709;  writ  of  inquiry  in,  711; 
reference  to  compute  in,  721. 

Coventry,  direction  of  writs  to,  509. 

Coverture,  see  ^^ Husband  and  Wife ;"  plea  of,  896. 

Craving  oyer,  &c.,  1019.     See  "Oyer." 

Creditors,  warrant  of  attorney  to  defraud,  set  aside,  689 ;  proceedings  by,  against 
prisoners,  under  Lords'  Act,  abolished,  871.     See  "Prisoner." 

Crier  of  Common  Pleas,  11;  crier  and  usher  of  Court  of  Q.  B.,  11 ;  crier  at  Nisi 
Prius,  in  London  and  Middlesex,  11. 

Crime,  attorney  guilty  of,  when  court  will  interfere  against  him,  60;  per- 
son convicted  of,  cannot  make  affidavit  to  hold  to  bail,  496 ;  cannot  be 
bail,  601;  cannot  be  jurors,  303;  charging  prisoner  with  process  in  civil 
action,  851;  charging  him  with  declaration,  852;  charging  him  in  execu- 
tion, 857;  habeas  corpus  for  those  purposes,  858;  habeas  corpus  to  render 
principal  when  in  custody  on  a  criminal  account,  present  practice  as  to, 
625. 

Criminal  conversation,  change  of  venue  in  action  for,  958;  damages  in,  326; 
new  trial  for  excessive  damages  in,  1090. 

Crops,  seizure  of,  in  execution,  428. 

Cross-examination  of  witness  at  trial,  277;  on  interrogatories,  244. 

Crown,  clerk  of  the,  10. 

Crown  side  of  court,  rules  granted  on,  1184. 

Curia  ad visari  vult,  continuance,  &c.  of,  661;  entry  of  abolished,  200. 

Cursitors,  13  ;  issuing  writ  of  error,  357,  381,  386,  389. 

Custody,  see  "Arrest,"  "Prisoner.'" 

Customary  of  a  manor,  how  proved,  223. 

Customs  and  excise,  officers  of,  exempt  from  being  jurors,  303,  304. 

Actions  against  officers  of,  910;  limitation  of,  910  ;  notice  of,  &c.,  911 ; 
declaration,  912;  plea,  ike,  912;  tender  of  amends,  913;  payment 
into  court,  913;  proof  of  notice,  913;  damages,  326,  913;  costs,  913. 


D. 

Damages. 

In  what  actions,  320;  in  assumpsit,  covenant,  case,  trover,  and  trespass, 
320;  in  debt,  320;  in  detinue,  321;  in  replevin,  322;  in  ejectment, 
322;  where  set-off  is  pleaded  in  undefended  cause,  322;  where 
amount  of  damages  doubtful,  322. 

Interest,  when  given  as,  322. 

Where  several  defendants,  323  ;  contribution,  in  case  of,  323. 

Where  several  counts,  issues,  &c.,  324. 

When  limited,  325;  must  not  be  given  for  cause  of  action,  subsequent 
to  suit,  326;  how  limited  in  action  for  revenue  seizures,  326;  in 
actions  against  justices,  326;  double  and  treble  damages,  327. 

When  increased,  &c.,  327. 

When  reduced,  327.     See  "  New  trial." 

Where  miscalculation  of  will  not  avoid  judgment,  335. 

Consequences  of  omission  of  jury  to  assess,  711. 

Remission  of,  1085,  325. 

Proof  of,  on  executing  writ  of  inquiry,  717. 

Staying  proceedings,  when  under  40s.,  994. 

What  damages  carry  costs,  1139,  &c. 
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Date,  mistake  in,  in  attorney's  bill,  when  not  material,  74;  in  particulars  of 
demand,  1034;  of  writ  of  summons,  108;  of  writ  of  capias,  517,  of  sci. 
fa.,  830  ;  of  writ  of  in([uiry,  707. 
Day,  see  "  Time.^' 

Day  in  court  given  to  defendant,  700. 
Day  rufes,  8(52. 

Dc  bene  esse  declaring,  abolished,  134. 

Dc  contumace  capiendo,  prisoner  on,  not  within  48  Geo.  3,  c.  123,  s.  1,  868. 
De  melioribus  damnis,  323,  1 132. 
De  novo,  entering  demurrer  for  argument  de  novo,  665;  venire  de  novo,  1107, 

324. 
De  proprietate  probanda,  writ  of,  795. 
Death  of  parties. 

What   aclions   survive  to,   or  against  executors,  or   administrators,  1178; 
for  injuries  to  persons,  or  personal  property,  1178;  for  injuries  to  real 
property,  1179. 
Before  verdict,  or  judgment  by  default,  1180;  of  one  of  several,  1181. 
After  verdict,  and  before  final  judgment, .\\%\;  of  sole  plaintiff  or  defend- 
ant, 1181;  of  one  of  several,  1181;  new  trial  after,  1181. 
Between  interlocutory  and  final  judgment,   1181;  of  sole  plaintiff  or  de- 
fendant,  1181;  of  one  of  several,  1182. 
After  final  judgment,  1182;  of  sole  plaintiff  or  defendant,  1182;  of  one 

of  several,  1 182. 
After  execution,  1182. 
After  a  writ  of  error,  1182. 
Of  defendant,  how  far  discharges  bail,  1182. 

How  far  a  revocation  of  attorney's  authority,  56;  of  warrant  of  attorney, 

687;  of  cognovit,  679;  of  arbitrator's  authority,  1226;  effect  of,  in 

attorney's  undertaking,  59;  effect  of,  on  his  liability,  59;    eflfect  of 

death  in  ejectment,  762,  769;  in  replevin,  811. 

Death,  proof  of  death  by  register,  223. 

Death  of  the  chief  justice,  when  writ  of  error  abates  by,  355;  teste  of  writ 

of  capias  in  case  of,  517;  teste  of  writ  of  summons,  109. 
Death  of  attorney  in  the  cause,  56. 
Death  of  attorney,  effect  of,  on  clerkship,  23. 

Debt,  jurisdiction  of  the  courts  in  action  of,  1;  indorsement  of,  on  capias,  518; 
on  distringas,  130;  pleas  in,  186;  when  plea  in  a  nullity,  166;  change 
of  venue  in,  958;  payment  into  court  in,  970;  staying  proceedings  on 
payment  of,  &c.,  983;  damages  in,  320;  judgment  in,  final,  701;  writ 
of  inquiry  in,  when  necessary,  710;  costs  in,  1141;  execution  in,  400. 
Debt  on  bond,  writ  of  inquiry,  &c.,  on,  723;  suggestion  of  breaches  in,  725; 

scire  facias,  upon  judgment  in,  729. 
Debt,  for  escape  in  execution,  452,  453. 
Deceit.     See  ''Fraud." 
Decern  tales,  263. 

Declaration,  generally.     (As  to  the  declaration  in  particular  actions  and  cases 
see  the  different  Titles  throughout  this  Index). 
When  to  declare. 

Kefore  appearance,  135;  de  bene  esse,  134. 
After  appearance,  136. 
By  the  bye,  abolished,  136. 

In  what  time  plaintiff"  bound  to  declare,  137;  against  prisoner,  137. 
Time  to  declare,  where  several  defendants,  138. 
Rule  for  time  to  declare,  138. 

Consequences  of  declaring  too  soon,   or  too  late,  139;  nonpros,  139. 
How  to  declare,  S(C. 

In  name  of  one  not  an  attorney,  140. 

In  what  cases  delivered,  140;  how  delivered,  140. 

In  what   cases  filed,   141;  notice  of  filing,  141;  sticking  up  of  in 
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Declaration,  {continued), 

office,  141 ;  deemed  filed,  from  service  of  notice  only,  142;  de- 
fendant must   take   out,  and   pay    for   declaration  filed,  142; 
taking  out  of  office  a  waiver  of  irregularities,  143. 
Particulars  of  demand,  143. 
Form  of,  143;  should  correspond  with  writ,  144;  in  the  parties,  144; 
names  of  parties,   144;    in   the   character  in  which    they  sue,   or 
are  sued,  144;  in  the  form  of  action,  145. 
Title  of  declaration,  145. 
Venue  in,  146;  how  to  be  stated,  146. 

Commencement  of,  146. 
Statement  of  cause  of  action  in,  146;  rule  of  T.  T.,  1  W.  4,  discouraging 
prolixity  in,  146;  rule  of  H.T.,  4  W.  4,  prohibiting  several  counts  for 
same  cause  of  action,  147;  several  counts,  when  allowed  or  not,  148  ; 
rule  as  to  pleas  and  avowries,  183;  striking  out  counts  inserted  in 
violation  of  rule,  150;  costs  where  distinct  subject-matter  of  com- 
plaint not  proved,  150  ;  statement  of  interest  in  action  of  policy,  151; 
statement  of  abuttals  in  trespass  quare  clausum  fregit,  151;  statement 
of  prescriptive  right  under  2  &  3  W.  4,  c.  71,  s.  5,  151;  entry  of 
pledges  to  be  omitted,  151  ;  quo  minus,  151. 
Amendment  of,  1120  ;  see  *' Amendment ;"  what  defects  in,  aided  by  verdict, 
&c.,  1113. 
Decree  in  equity,  how  proved,  220. 
Dedimus  potestatem,  49  ;  attorney's  bill  for  suing  out  must  be  delivered,  70, 

n.  (d). 
Deed,  see  *'Debt,"  "Bond;''  affidavit  to  hold  to  bail  on,  489,  490;  damages  in 
action  on,   320;  how  proved,  224;   deed  enrolled,  how  proved,  219;  not 
seizable  in  execution,  426  ;  deeds,  writings,  &c.,  in  hands  of  an  attorney, 
how  obtained,  64;  his  lien  on  them  for  costs,  86. 
Default, judgment  by,  700.     See  "Judgment  by  default." 
Defeazance  on  warrant  of  attorney,  682,  &c.     See  "Warrant  of  Attorney  " 
Defect.     See  "Irregularity,''  and  the  different  titles. 
Defence,  see  "Plea,"  "Attorney;"  who  to  begin  at  trial  and  reply,  268. 
Degree,  statement  of,  in  affidavit,  485 ;  in  writ,  516. 

Delay,  see  "ZacAe^;"  when  term's  notice  necessary  after,  see  ^^Term^s  notice;" 
obtaining  special  jury  for,  formerly  the  practice,  283,  n.  (z);  writ  of  error 
brought  for,  when  no  supersedeas,  360. 
Delivery  of  attorney's  bill,  69. 
Delivery  of  declaration,  140. 

Demand,  on  attorney  as  to  writ  being  issued  by  him,  51,  109 ;  as  to  residence, 
&c.,  of  client,  51,  109  ;  of  declaration  before  nonpros,  139  ;  of  a  plea,  158; 
of  replication  not  necessary,  195;  of  rejoinder,  &c.,  when  necessary,  198: 
of  number  of  roll,  &c.,  on  nul  tiel  record  pleaded,   669  ;  when  necessary 
before  signing  judgment  on  warrant  of  attorney,  692 ;  when  necessary 
before  execution  on,  698;  of  possession  in  ejectment  on  1  Geo.  4,c.  87, 
777  ;  of  rent  to  work  a  forfeiture,  773  ;  of  possession  before  ejectment,  777 ; 
of  oyer,  1019,  see  "Oyer;"  of  inspection  of  instrument,  1023;  of  perusal 
and  copy  of  a  warrant,  911. 
Demand,  particulars  of,  1028.     See  "  Particulars  of  demand." 
Demise  in  ejectment,  734;  mistake  in,  734  ;  amendment  of,  &c.,  736. 
Demurrer,  proceedings  upon. 

What  and  how  framed,  &c.,  658  ;  when  general  and  when  special,  658. 
Marginal  note,  stating  grounds  of,  658. 

Setting  aside  as  frivolous,  &c.,  659 ;  what  demurrers  frivolous  or  not,  659. 
Joinder  in,  660;  where  plaintifFdemurs,  660  ;  where  defendant,  660;  form 

of,  661  ;  no  signature  necessary,  661. 
Notice  of  inquiry  on,  661. 

Demurrer  book,  661 ;  issue  how  made  up,  where  issues  in  fact  and  in  law, 
661 ;  better  to  have  demurrer  argued  first,  662;  no  entry  on  record 
before  judgment,  662;   copies  of  demurrer  book  to  be  delivered  to 
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Demurrer,  {continued). 

judges,  602  ;  points  for  argument  to  be  stated  in  margin,  663 ;  brief 
for  counsel,  064. 
Argument  on,  664;  time  and  manner  of,  665  ;  common  paper  done  away, 

665. 
Amendment  on,  &c.,  665. 

Judgment  on,  665;  how  signed,  666;  entry  of  on  roll,  where  issues  in  law 
only,  666;  entry  of  where  issues  in  fact  also,  666;  where  defendant 
succeeds  on  one  of  several  pleas,  67. 
Costs  on,  667;  generally,  667;  where  issues  of  fact  and  law,  667;  costs  of 

attendance,  667. 
Execution,  668  ;  same  as  in  other  cases,  395  to  456, 
Demurrer  in  replevin,  805. 
Demurrer  books,  661.     See*' Demurrer.^' 
Demurrer  to  evidence,  310. 

Deposit  with  the  sheriff,  539;  when  may  be  made,  539;  motion  by  defendant 
to  take  deposit  out  of  court,  539  ;  the  same  by  plaintiBF,  540;   entering  an 
appearance  after,  541;  payment  into  court  in  lieu  of  special  bail,  614. 
Depositions  in  equity,  how  proved,  219;  in  ecclesiastical  courts,   how  proved, 
221;  in  Admiralty  Court,  how  proved,  221;  on  interrogatories,  when  al- 
lowed and  how  proved,  245;  on  former  trial,  &c.,  how  proved,  220. 
Deputy — Deputy  Marshal  of  the  Q.  B.  prison,  11;  Deputy  Sheriff,  14,  713, 
292 ;   when  affidavit  to  hold  to  bail  may  be  sworn  before  deputy  officer, 
496  ;  officer  of  sheriff  cannot  appoint,  524. 
Detainer.     See  "  Prisoner,  Actions  against;"  when  defendant  may  be  detained 
or  arrested  on  illegal  detainer,  534,  635;  sheriff  to  search  for,  before  dis- 
charging defendant,  534. 
Detinue,  when  arrest  allowed  in,  484;  damages  in,  321;  judgment  in,  330; 

execution  in,  400. 
Devastavit,  arrest  of  executor,  &c.,  after,  449,  473 ;  its  effect  upon  proceedings 

against  executors,  881. 
Devisees,  actions  against,  888;  privilege  of  from  arrest,  473;  admitted  to  de- 
fend in  ejectment,  749. 
Dies  amoris,  92. 
Dies  non  juridicus,  bail  may  be  put  in  on,  576  ;  judgment  cannot  be  signed 

on,  702. 
Dilatory  plea,  see  "  Abatement ;''  affidavit  to  verify,  judgment  for  want  of,  169; 
attorney,  when  not  liable  for  not  pleading  it,  62  ;  sham  plea,  when  judg- 
ment may  be  signed  on,  167. 
Direction  of  writ  of  summons,  103;  of  capias,  508;  of  distringas,  129;  of 

writs  of  execution,  403. 
Discharge  of  defendant  from  custody  on  mesne  process. 

Discharge  of,  where  he  ought  not  to  have  been  arrested,  500;  costs,  500  ; 
grounds  for  discharging  since  1  &  2  Vict,  c  110,  s.  6,  500  ;  grounds 
of,  before  that  statute,  500;  privilege,  463  to  484;  debt  reduced 
below  20/.  after  arrest,  501;  cause  of  action  insufficient,  501,  481  to 
484;  irregular  proceedings,  501;  variance  between  affidavit  and  pro- 
cess, &c.,  501,  495,  516;  defective  affidavit,  501,  503;  counter  affi- 
davit, as  to  cause  of  action,  502;  supplementary  affidavit,  as  to,  502; 
form  of  motion,  503;  time  of  making  application,  503;  costs  of, 
503,  500;  plaintiff  not  bound  to  accept  appearance  entered  after  dis- 
charge, 504;  justification  of  arrest  where  affidavit  informal,  504. 
Discharge  from  Custody  on  Mesne  Process,  under  1  4*  2  Fict.  c.  110,  s.  7, 
504;  enactment  as  to,  504;  entering  exoneretur,  &c.,  where  bail  in 
a  situation  to  render  defendant,  504 ;  after  payment  into  court  in 
lieu  of  bail,  505 ;  after  arrest  or  escape  warrant,  505  ;  on  habeas 
corpus,  505;  on  capias  utlagatum,  505  ;  relief  of  sheriff  under  s.  7, 
505;  order  for  detainer  under  s.  7,  505. 
Discharge  of  judgment,  how  far  execution  is,  439,  454. 
Discharged  rule,  time  allowed  for  next  step  after,  564. 


» 
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Discontinuance,  what,  &c.,  1057. 

Rule  to  discontinue,  1057;  how  and  when  obtained,  1058;  costs  on,  1058; 
consequence  of  not  paying  them,  1058. 

In  replevin,  806. 

Of  writ  of  error,  355. 

Proof  of  debt,  how  far  a  discontinuance  of  action  against  bankrupts,  &c., 
903;  formal  discontinuance,  in  such  case,  not  necessary,  904. 

When  defendant  may  be  held  to  bail  after,  476. 
Discovery,  see  ^^  Injunction i'  inspection  of  documents,  &c.,  allowed  to  avoid 

expense  of,  1023. 
Disorderly  house,  compounding  action  for  penalty  for,  1040. 
Dissolution  of  parliament,  no  abatement  of  writ  of  error,  355;  arrest  after,  465. 
Distress  for  rent,  how  made,  &c.,  788,     See  **  Replevin.'" 
Districts,  direction  and  execution  of  writs  in,  508. 
Distringas,  writ  of  to  compel  appearance  after  summons. 

Statute  as  to,  124. 

The  writ  of  summons,  125. 

When  allowed  to  be  issued,  affidavit  for,  &c.,  126;  calls  and  appoint- 
ments to  serve  writ  of  summons,  126;  affidavit  to  obtain  distringas, 
127;  for  outlawry,  calls,  and  appointmentvS,  127;  need  not  be  pre- 
cise, 128;  distringas,  to  compel  appearance  not  allowed,  when  de- 
fendant abroad,  128;  to  outlawry,  not  where  defendant  not  abroad, 
128. 

Order  for,  how  obtained,  128;  setting  aside  for  defect  in  affidavit,  128. 

How  sued  out,  &c.,  128. 

Form  of,  128;  form  imperatively  re({mxedi,  129. 

Direction  of,  129. 

Names,  &c.,  in,  129. 

Return,  and  teste  of,  130;  time  for  defendant's  appearance  thereon,  124. 

Form  of  notice  to,  130. 

Indorsement  of  debt  and  costs,  130. 

Irregularity  in,  130. 

Amendment  of,  118. 

How  executed,  and  appearance  on,  131;  where  it  can  be,  and  is  executed, 
131 ;  where  it  cannot  be  executed,  131 ;  how  appearance  to  be  made  by 
defendant,  121. 
Distringas,  how  disposed  of,  133. 
Distringas  to  proceed  to  outlawry,  927. 
Distringas  upon  an  accedas  ad  curiam,  795. 
Distringas  to  compel  an  appearance  in  replevin,  795. 
Distringas  to  compel  sheriff  to  bring  in  body,  obsolete,  554;  on  former  sheriff 

on  writ  of  execution,  438. 
Distringas  juratores,  248,  251;  in  common  jury  cases,  252;  in  special  jury 

cases,   253;  in  cases  of  view,  256;  alias  and  pluries,   when  necessary, 

258;  when  to  be  resealed,  248,  252;  amendment  of,  1119. 
Dividends  of  bankrupt's  estate,  remedy  for,  899. 
Docketing  judgment,  338;  when  necessary,  338,  697;  docketing  issue,  when 

not  sufficient,  339. 
Doctors  exempt  from  being  jurors,  303. 
Domesday-book,  proof  of,  223. 
Doors,  breaking  open  of,  in  execution  of  process,   533;  on  distress  for  rent, 

788;  on  execution  of  final  process,  409;  by  bail  to  take  principal,  628. 
Double  and  treble  costs,  in  general,  1160;  how  estimated,  1161;  in  ejectment, 

782;  in  replevin,  808;  in  action  against  commissioners  of  bankrupts,  &c., 

906;  in  actions  against  justices,  officers,  &c.,  914;  suggestions,  &c.,  for, 

1173. 
Double  and  treble  damages,  327. 

Double  pleas,  &c.,  172;  judge's  order  and  rule  for,  178;  costs  on,  1154. 
Double  rent,  affidavit  to  hold  to  bail  for,  494. 
Dover,  direction  of  writs  to,  510. 
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Drafts.     See  '*  Copies:' 

Durham,  removal  of  judgment,  952;  sheriff  of,  amount  of  fees  entitled  to,  18; 
direction  of  writs  to,  531,  509. 


E. 

Ease  and  favour,  plea  of,  is  an  issuable  one,  163. 

Easter,  when  court,  &c.,  do  not  sit  during,  9,  94;  days  in,  not  reckoned, 

when,  93;  writ  returnable  in,  517. 
Ecclesiastical  court,  proceedings  in,  how  proved,  221. 
Ejectment. 

Jurisdiction  of  court    in,   1 ;    proceedings  in    not   affected  by  2  W.  4, 
c.  39,  2. 
Ejectment,  proceedings  in,  in  ordinary  cases. 

Nature  of  the  y^ction,  721;  right  to  enter  upon  land  without  it,  731 ;  the 
only  action  for  the  specific  recovery  of  land,  731 ;  limitation  of,  731 ; 
actual  entry  or  notice,  when  necessary  before  action,  732;  notice  to 
quit,  733;  determination  of  tenancy  at  will,  733;  equitable  jurisdiction 
in,  733. 
The  Declaration. 

Form  of,  &c.,  733. 
The  notice  to  appear,  734. 
Amending  declaration  and  notice,  736. 
Service  of  Declaration. 

When  to  be  made,  736. 

How  made,  737. 

When  several  tenants,  738. 

On  tenant  or  his  wife,  in  ordinary  cases,  738. 

On  child,  servant,  &c.,  with  proof  that   tenant  received  it  before 

term,  739. 
Where  tenant  resides  abroad,  or  evades  service,  740. 
In  case  of  lunacy,  742. 
In  case  of  bankruptcy,  742. 
On  parish,  742. 
On  holders  of  chapel,  742. 
On  public  companj',  &c.,  742. 
Affidavit  of  Service. 

Form  of,  &c.,  743. 

Where  several  tenants  in  possession,  745. 
Supplemental  affidavit,  745. 
Judgment  against  casual  ejector. 

Motion,  and  rule  for,  745;  practical  directions  as  to.  745. 
Judgment,  when  and  how  signed,  746. 
Execution  on,  747. 

Setting  aside  judgment  by  default,  &c.,  767. 
The  /Appearance  and  Pleadings. 

Appearance  and  plea,  by  tenant,  749;  time  for  entering,  749;  tenant 
not  bound  to  appear,  749;  should  give  landlord  notice  of  eject- 
ment, 749;  appearance,  how  entered,  &c.,  750;  plea,  how  de- 
livered, 750;  form  of  plea,  and  time  to  plead,  750;  consent  rule, 
when  and  how  made  up,  751;  issue,  how  made  up,  751,  750; 
nonpros  for  not  drawing  up    the  consent  rule,  753;  form  oi 
rule,  751. 
Appearance  and  plea  &c.,  by  landlord  &c.,  752;  where  tenants  are 
paupers,  753;  security  for  costs,  753;  motion  and  rule  for  leave 
to  defend  as  landlord,  753;  effect  of  death,  pending  suit,  753. 
Cognovit,  754. 
Replication,  &c.,  754. 
Discontinuance,  754. 
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Ejectment,  {continued). 

Incidental  Proceedings. 

Particulars  of  breaches  of  covenant,  &c.,  754;  of  lessor's  residence, 

&c.,  754. 
Security  for  costs,  754. 

Staying  proceedings,  754;  in  second  action,  755;  not  for  cessor  of, 
tithe,  755;  for  non-repair,  755;  for  non-payment  of  rent,  755; 
by  mortgagee    against    mortgagor,  755;   staying   proceedings 
under  11  G.  4  &  1  W.  4,  c.  70,  s.  36,  783. 
Striking  out  demises,  &c.,  756. 
Setting  aside  appearance,  &c.,  756. 
Setting  aside  judgment  by  default,  747. 
Consolidating  proceedings,  756. 
The  Issue  and  Nisi  Prius  Record. 

Form  of,  757,  758;  when  and  how  made  up,  758. 
Notice  of  trial. 

Form  of  and  when  to  be  given,  758;  costs  for  not  trying  pursuant  to 
notice,  &c.,  758. 
Proceedings  at  trial. 
The  trial  &c.,  758. 

Right  of  parties  to  be  heard  separately,  758. 
Evidence,  759. 

Plea  puis  darrein  continuance,  759. 

Proceedings  where  defendant  does  not  appear  at  trial,  759. 
The  verdict,  759. 
The  damages,  759. 
Certificate  for  speedy  execution,  760, 
Costs. 

Who  entitled  to,  760. 

How  recovered,   761;   b)*- plaintiff,  761;   how  by  defendant,  762. 
How  affected  by  death  of  parties,  762. 
When  ordered  to  be  paid  by  third  parties,  762. 
Security,  754. 
The  judgment,  763. 

Practical  directions  as  to,  763. 
After  certificate  for  immediate  execution,  764. 
Error. 

Proceedings    on,  764;  bail  in,  764;  by  whom  and  when  brought, 
764  ;    what  may  be  assigned  for  error,  765  ;    effect  of  on  exe- 
cution, 765  ;   rule  not  to  commit  waste,  765;  remedy  for  mesne 
profits  and  damages  pending  error,  765. 
Execution. 

Nature  of,  765. 

At  what  time  may  be  issued,  765. 

Alias,  &c.,  habere  facias  where  possession  has  not  been  completely 

given,  766. 
For  costs,  766. 
Teste  and  return  of,  767. 
Leave  of  court,  when  necessary,  767. 
Habere  facias,  how  sued  out,  767. 
How  executed,  767  ;  where  several  tenements,  767;  where  there  are 

crops,  768;  indemnity  to  sheriff,  768. 
Sheriff's  poundage  on,  768. 
Attornment  in  lieu  of,  768. 
Entry  without  habere  facias,  768. 
Execution  on  judgment  of  inferior  court,  768. 
Restitution,  768. 
Scire  facias. 

After  a  year  and  a  day,  769. 
After  death  of  the  parties,  769. 
After  marriage  of,  769. 
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Ejectment  upon  a  vacant  possession. 

Entry  without  action,  770. 

Wliat  a  vacant  possession,  770. 

Entry,  lease  and  ouster,  &c.,  771;  by  whom,  771;  how,  771;  what  a 
sufficient  entry,  771. 

Judgment,  771;  how  signed,  772,  722. 

Power  of  magistrates,  where  premises  deserted,  772. 
Ejectment  by  landlord,  for  forfeiture  by  non-payment  of  rent. 

Where  a  sufficient  distress  on  the  premises,  772. 

Demand  of  the  rent,  when,  where,  and  how  made  at  common  law, 

773. 
Other  proceedings,  773. 
Difficulties  of  proceeding  at  common  law,  774. 

Where  not  a  sufficient  distress  on  the  premises,  774. 
Statute  as  to,  774. 
Search  for  distress,  774. 
Declaration  and  service  of,  774. 
Judgment  against  casual  ejector,  775. 
Appearance  and  subsequent  proceedings,  775. 
Mesne  profits,  775. 

Tender  of  rent,  bill  in  equity,  &c.,  775. 
Ejectment  by  landlord,  under  stat.  1  Geo.  4,  c.  87. 

To  what  cases  statute  applies,  777  ;  landlord  not  confined  to  mode  of  pro- 
ceeding given  by,  733,  777. 

Demand  of  possession,  778. 

Declaration  and  notice,  778;  service  of,  778. 

Bail,  778  ;  motion  by  whom  and  how  made,  779;  affidavit  on,  779;  the 
rule,  780;  how  bail  put  in,  &c.,  780. 

Judgment  against  casual  ejector,  780, 

Appearance  and  plea,  781. 

Issues  &c.,  781. 

Trial,  &c.,  781. 

The  damages,  782. 

Double  costs  against  landlord,  782. 

Staying  execution,  &c.,  782. 
Ejectm.ent  by  landlord,  under  11  Geo.  4  &  1  W.  4,  ss.  36,  37. 

Statute  as  to,  and  cases  within  it,  783. 

Declaration  and  notice,  784. 

Service  of,  784;  objection  to  service  too  late  at  trial,  784.  ' 

Judgment  against  casual  ejector,  784. 

Appearance  and  plea,  &c.,  784. 

Other  proceedings,  784. 

Notice  of  trial,  785. 
Election,  see  "  Member  of  Parliament.^' 
Elegit. 

What,  and  what  property  it  aflEects,  440 ;  first  given  by  stat.  Westm.  2, 
c.  18,  440;  effect  of  extended  by  29  Car.  2,  c.  3,  440;  further  ex- 
tended by  1  &  2  Vict.  c.  110,  s.  11,  441;  changes  effected  by  this 
stat.,  442;  creditors  may  now  extend  all  debtors'  land  instead  of  a 
moiety,  442  ;  copyhold  lands  may  be  extended,  442 ;  lands  over  which 
debtor  has  a  disposing  power  maybe  extended,  442;  trust  estates 
bound  from  time  of  entering  judgment,  443;  what  lands  may  now, 
in  general,  be  extended,  443;  property  which  cannot  now  be,  443. 

Form  of,  443 ;  direction,  teste,  and  return  day,  403,  404 ;  new  forms  as 
to,  402;  must  pursue  judgment,  and  be  warranted  by  it,  400;  in- 
stances, 400  ;  testatum  unnecessary,  444. 

When  to  be  sued  out,  444;  generally,  444;  after  death  of  one  of  several 
defendants,  444. 

How  sued  out  and  indorsed,  444. 

When,  where,  and  how  executed,  444,  407,  421;  how  far  doors  may  be 
broken  open,  409;  production  of  warrant,  410;  inquiry  and  execu- 
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tion  of  writ,  445  ;  inquisition  may  be  good  in  part,  and  bad  in  part, 
445 ;  term  of  years,  how  extended,  445 ;  how  actual  possession  ob- 
tained, 446,  447. 

When  and  how  returned,  446. 
Poundage  and  expenses,  446. 

What  writs  may  issue  after  it,  446 ;  generally,  446 ;  where  the  elegit  is 
ineffective,  446  ;  better  to  issue  fi.  fa.  first,  447. 

How  the  execution  creditor  shall  obtain  possession,  447  ;  where  he  is 
evicted,  447. 

His  interest  is  a  chattel  one,  447. 

How  defendant  shall  recover  back  his  land,  447. 
Elizors,  direction  of  writs  to,  508;  direction  of  attachment  to,  557;  award  of 

venire  where  sheriff  a  party,  200,  250. 
Elongata,  return  of,  &c.,  in  replevin,  809. 
Enlarged  rules,  1190. 
Enlarging  time  for  making  award,  1231. 
Enquiry,  writ  of,  707-     See  "  Inquiry,  Writ  of." 
Enrolment  of  articles  of  clerkship,  21 ;  of  name  of  attorney,  &c.,  32;  of  deed, 

&c,,  after  oyer,  1021;  of  deed,  how  proved,  224. 
Entries  in  books,  &c.,  how  proved,  224. 
Entry  of  attorney's  name  in  book  at  Queen's  Bench  office,  36 ;  of  rule  to 

reply,  &c.,  195  ;  of  pleadings  in  issue,  204. 
Entry  of  the  cause  for  trial. 

At  bar,  258. 

At  the  assizes,  259. 
Entry  on  the  roll. 

Of  the  issue,  204. 

Of  demurrer,  662. 

Of  proceedings  on  nul  tiel  record  pleaded,  671. 

Of  inquisition,  &c.,  after  writ  of  inquiry,  720,  712. 

Of  the  judgment,  337,  720. 

Of  proceedings  upon  the  record  on  error,  374. 

On  error  from  inferior  court,  388,  and  388,  n.  (6). 

On  error  coram  nobis,  391. 

Of  execution,  396. 

Of  committitur  piece,  859. 

Of  suggestions,  &c.,  1170. 

Of  satisfaction,  456. 

In  debt  on  bond,  728. 

Of  recognisance  to  fix  bail,  &c.,  635. 

Of  process  to  save  Statute  of  Limitations,  922. 
Entry  upon  lands,  in  what  cases,  and  when  to  be  made,  731 ;   to  avoid  a  fine, 

732;  how  made,  on  vacant  possession,  770. 
Equity,  solicitor  in,  may  practise  in  courts,  &c.,  40  ;  proceedings  in  courts  of, 

how  proved,  219  ;   decreeing  feigned  issue,  &c.,  644;  decreeing  special 

case,  &c.,  649;  relief  by,  in  ejectment  for  non-payment  of  rent,  &c.,  775, 

990  ;  injunction  by,  &c.,  see  "Injunction." 
Equity  of  redemption,  sale  of,  under  fi.  fa.,  422. 
Erasure  in  jurat  of  affidavit,  1214,  495. 
Error,  writ  of,  generally. 

What,  345. 

In  what  cases  it  lies,  and  when  granted,  346. 

When  to  be  brought,  346. 

Before  judgment  signed,  347. 

By  and  against  whom  to  be  brought. 

By  party  for  whom  judgment  is  given,  348. 
By  husband  and  wife,  348. 
By  one  of  several  parties,  348. 
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Error,  writ  of  generally,  (continued). 

Agreement  not  to  bring  it,  349. 
Against  whom  to  be  brought,  350. 
By  what  attorney,  350. 
In  what  conrt  to  be  brought. 

Coram  vobis  for  errors  in  process,  350. 
Coram  vobis  in  C.  P.,  350. 
Error  in  fact,  350. 

When  writ  of  error  on  record  removed,  quashed,  350. 
If  error  be  in  judgment  itself,  351. 
For  error  in  law  from  Q.  B.,  351. 
From  C.  P.  and  Exch.,  351. 
From  inferior  courts  of  record,  352. 
From  cinque  ports,  352. 
From  stannaries  courts,  352. 
From  courts  of  London,  352. 
In  what  cases  amendable,  352,  1114. 
In  what  cases  quashed  and  costs  on,  353,  354. 
In  what  cases  it  abates. 

By  death  of  plaintiff  in  error,  354. 
Not  by  death  of  defendant  in  error,  354. 
By  death  of  chief  justice,  355. 
By  marriage,  355. 
By  bankruptcy,  355. 

By  prorogation  or  dissolution  of  parliament,  355. 
Effect  of  abatement,  355. 
Remittitur  unnecessary,  355. 
When  discontinued,  355. 
Error  from  Q.  B.,  C.  P.,  and  Exch.  of  Pleas,  to  Exch.  Chamber. 
In  what  cases  it  lies,  351. 
The  writ,  356. 

Must  agree  with  record,  356. 
Writ  tarn  quam,  357. 
How  sued  out,  357. 

Allowance  of  it,  and  how  far  a  supersedeas  of  execution. 
Notice  of,  357. 

Putting  in  and  perfecting  bail,  358. 
From  what  time  it  operates  as  a  supersedeas,  359. 
Effect  of  as  a  supersedeas,  359. 

Execution  partly  executed  must  be  proceeded  with,  360. 
Action  on  judgment  pending  error,  360. 

Where  writ  of  error  brought  for  delay  or  against  good  faith,  361. 
On  judgment  of  nonsuit,  361. 
Second  writ  of  error  where  a  supersedeas,  362. 
Defective  writ,  362. 
Bail  in. 

In  what  cases  requisite,  362. 

After  judgment  for  plaintifFin  any  personal  action,  363. 

Not  required  where  same  person  plaintiffbelow  and  in  error,  364 

On  second  writ,  364. 
What  time  bail  must  be  put  in,  364. 
Mode  of  putting  in  and  justifying,  365. 

Who  and  how  many  may  become  bail,  365. 

Notice  of  bail,  365. 

Time  of  justifying,  366. 

Accepting  and  excepting  of,  366. 

Time  to  justify  after  service  of  rule  for  better  bail,  366. 

Adding  bail,  366. 

Mode  of  justifying,  366. 

Liability  of,  367. 
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.Error  lo  Exchequer  Chamber,  {continued). 
Certifying  the  record,  367. 

Nonpros,  369, 

How  judgment  of  to  be  signed,  380. 
Assignment  of  errors,  alleging  diminution,  scire  facias  quare  executionem 

non. 

Former  practice  as  to,  369. 

Present  practice,  369. 

Time  for  assigning  errors,  370. 

Form  of  assignment,  370. 

What  may  be  assigned,  370. 

Plaintiffs  must  join  in,  371. 

Certiorari,  when  necessary,  371. 

How  sued  out,  371. 
Plea,  Sfc. 

When  must  be  pleaded,  372. 

Common  joinder  in,  372. 

Special  pleas,  373. 

What  may  be  pleaded,  373. 

How  pleas  to  conclude,  373. 

Demurrer,  373. 

How  delivered,  &c.,  374. 
Argument. 

Setting  down  case  for,  374. 

Days  for,  374. 

Delivering  copies  of  proceedings  to  judges,  374. 

Proceedings  need  not  be  recorded  before  argument,  375. 

Mode  of  proceeding  on,  375. 
Judgment,  form  and  nature  of. 

For  defendant,  376. 

For  plaintiff,  376. 

Partial  reversal,  376. 

Judgment,  &c.,  signing  of,  &c.,  377. 

Interest,  when  allowed,  378. 
Costs  on,  '679., 
Execution  in,  380. 

Restitution,  380 ;  rule  not  to  commit  waste,  381. 
Error,  to  House  of  Lords,  after  affirmance  or  reversal  in  Exchequer  Chamber. 
The  writ,  and  how  sued  out,  381. 
Allowance  of  it,  andhowfar  a  supersedeas,  381. 
Bail  on,  382. 

Certifying  the  record,  382. 
Assignment  of  errors,  382. 
Certiorari,  383. 

Motion  for  defendant  to  appear  and  make  defence,  383. 
Argument,  384. 
Judgment,  &c.,  384,  376. 
^  Costs  on,  384,  379. 

^  Execution  in,  385. 

Restitution,  &c.,  385. 
Error,  from  inferior  courts  to  the  Court  of  Q.  B. 
In  what  cases  it  lies,  351. 
The  writ,  385. 
How  sued  out,  &c.,  386. 
Bail  on,  386. 

Certifying  the  record,  &c.,  386;  record  supposed  to  be  removed,  386. 
Assignment  of  errors,  387;  writ  of  sci.  fa.  quare   executionem  non,  387, 

369  ;  assigning  errors  between  10th  August  and  24th  October,  370, 

372;  obtaining  further  time  to,  370;  practical  directions  as  to,  387. 
Alleging  diminution,  387;  other  matters  as  to,  370,  371. 
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Error,  from  Inferior  Courts  to  Q.  B.,  {continued). 
riea,  &c.,  ;}87. 

Scire  facias  ad  audicndum  errores,  388. 
Joinder  in,  388. 

Entry  of  proceedings  on  record,  388. 
Argument,  388. 
Judgment,  388. 
Interest  on,  388. 
Execution,  &c.,  389. 
Restitution,  380,  381. 
Error  to  House  of  Lords,  after  judgment  of  inferior  court  affirmed  or  reversed 

in  Q.  B.,  389. 
Error,  coram  nobis  or  vobis. 

Proceedings  to  the  assignment  of  errors. 
In  what  cases  it  lies,  389. 
The  writ,  389. 
How  sued  out,  &c.,  389. 

Bail,  390;  stat.  6  Geo.  4,  c.  96,  s.  l,when  not  applicable  to,  390,  363; 
writ  brought  to  reverse  outlawry,  rule  of  allowance,  390  ;  how  put  in 
and  justified,  390,  365  to  367. 
Proceedings  fi  om  assignment  of  errors  to  execution,  where  the  errors  are  mat- 
ters of  law. 

Assignment  of  errors,  390. 
Plea,  &c.,  391. 

Entry  of  proceedings  on  record,  391. 
Argument,  391,  374. 
Judgment,  &c.,  391,  376,  377. 
Interest,  378. 
Costs,  379. 

Execution  and  restitution,  380,  381. 
Proceedings  from  assignmerit  of  errors  to  execution,  where  the  errors  are  mat- 
ters of  fact. 

Assignment  of  errors,  392. 
Plea,  &c.,  393. 

Entry  of  proceedings  upon  record,  393. 
Kecord  of  Nisi  Prius,  394. 
Trial,  &c.,  394. 
Error  from  a  county  palatine,  385. 
Error  from  the  courts  in  Scotland  or  Ireland,  352. 
Error  from  the  Cinque  Ports,  352. 
Error  from  the  court  of  Stannaries,  in  Cornwall,  352. 
Error  from  the  courts  in  London,  352. 
Error  upon  judgment  in  ejectment,  764. 
Error  upon  judgment  in  scire  facias,  829. 
Error,  reversing  outlawry  by,  935. 
Error,  writ  of  tam  quam,  353. 

Errors,  plea  of  release  of,  373;  effect  of  release  of  in  warrant  of  attornfey,  682. 
Escape  on  mesne  process, 

What,  543;  sheriff's  duty  to  arrest,  &c.,  543;  re-capture,  543;  at  what  time 
sheriff  liable  to  action  for,  544 ;  no  remedy  for  sheriff  in  case  of 
voluntary  escape,  545;  punishment  for  obstructing  re-capture,  545; 
breaking  open  doors  to  retake  after,  533;  where  defendant  too  ill  to  be 
removed,  546;  damages  in  action  against  sheriff  for,  325;  render  after, 
631.  I 

Escape  on  final  process,  | 

What,  452;  out  of  rules  of  Q.  B.,  861  ;  retaking  after,  452;  searching  fort 
other   writs  before  discharge,  453;    demanding  production  of  prisoner, 
850;   remedy    for,  453,   84i);    plea,  849,    152;    change  of    venue,    959 ;( 
p  rticulars  of  demand,   1030;  amendment  in,   1120;  render  after,  631;!' 


indictment  for,  862. 
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Escape,  action  against  marshal  for,  849,  453;  compelling  him  to  allow  inspec- 
tion of  habeas  and  committitur,  &c.,  850;  demanding  production  of  pri- 
soner, 850  ;  side-bar  rule  to  bring  defendant  into  court,  &c.,  850;  particu- 
lars of  demand  in,  1030;  amendment  in,  1120. 
Escheat,  lord  claiming  by,  admitted  to  defend  in  ejectment,  752. 
Essoign  day,  how  far  done  away  with,  &c.,  91;  statement  of  defendant's  being 
alive  on,  in  affidavit  for  judgment  on  old  warrant  of  attorney,  694;  service 
of  declaration  in  ejectment  before  it,  no  longer  requisite,  73. 
Estate,  what  estate  may  be  sold  under  a  fi.  fa.,  427;  of  tenant  by  elegit,  446; 

his  remedy  upon  eviction,  447. 
Estoppel,  from  taking  advantage  of  misnomer,  510, 
Eviction,  of  tenant  by  elegit,  447.     See  ^'Elegit.'' 
Evidence  generally. 

Obtaining  admission  of  Documents  before  Trial. 

Notice  to  admit,  213;  proceedings  on  summons  to  admit,  213;  costs 
of,  213;  not  compulsory  to  apply,  or  to  admit,  213;  proceedings 
at  trial,  after  admission,  314;  form  of  the  notice  to  admit,  315. 
Records  and  public  Documents. 
Public  statutes,  216*. 
Private  statutes,  216. 

Records  of  the  queen's  courts,  217;  production  of,  217;  examined 
copy,  217;  judgment  paper,  217;  office  copy,  217  ;  verdict,  217  ; 
postea,  217;  issuing  of  writ,  217;  judgment  of  House  of  Lords, 
218;  convictions,  218;  indictments,  218;  fine  and  proclama- 
tion, 218;  recovery,  218,-  deed  enrolled,  219. 
Letters  patent,  219. 
Matters  quasi  of  Record. 

Proceedings  in  Parliament,  219. 

Proceedings  in  equity,  219;  depositions  in,  219;    decree  in,  220; 

will  deposited  in,  220. 
Proceedings  at  law  not  being  records,   220;  examinations  of  wit- 
nesses at  former  trial,   220;    rules,   220;    judge's  order,  220; 
affidavits,  220. 
Proceedings  in  bankruptcy,  221. 

Proceedings  in  insolvent  court,  221 ;  seal  of  court  proves  itself,  221. 
Proceedings  in  ecclesiastical  courts,  221;  probate  of  will,  221;  grant 

of  administration,  221. 
Proceedings  in  Admiralty  Court,  221. 

Proceedings  in  inferior  courts,  not  of  record,  222;  rolls  of  Court 
Baron,   222;    surrender  and  presentment,   222;    inspection  of 
rolls  of  manor,  222, 
Proceedings  in  foreign  courts,  222;  foreign  law,  223. 
Herald's  book,  &c.,  223. 
Terriers,  surveys,  maps,  &c.,  223. 

Inquisitions  and  public  surveys,  223;  domesday-book,  223;  custo- 
mary of  a  manor,  223. 
Registers,  certificates,  &c.,  223;  ship's  registers,  prison-books,  poll- 
books,  &c.,  223;  certificates  of  bishops,  223. 
Corporation  books,  &c.,  224, 
The  pope's  bulls,  &c.,  224. 

Public  acts  of  state,  almanack,  history,  &c.,  224. 
le  Written  Instrtiments  of  a  private  nature. 

r,  Deeds,  224;  must  in  general  be  produced,  224;  case  of  lost  instru- 

ment, as  to  proof  of  being  stamped,  225;  effect  of  party  refusing 
to  produce  agreement  as  to  the  stamp,  225  ;  proof  of  execu- 
tion, 225  ;  cases  where  execution  need  not  be  proved  by  at- 
testing witnesses,  226;  proof  of  handwriting,  228;  stamp, 
228. 
Will  of  lands,  227. 
Writings  not  under  seal,  228;  bill  of  exchange  or  note,  229. 

gg2 
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KviiLiK'C  f^c'iicriilly,  (routiniwd). 
Awar(ls,'229. 

Books  of  accounts,  &c.,  229, 

Notice  to  produce  papers,  &c.,  230;  form  of,  2P*0;  time  of  service, 
230;  wlien   unnecessary,  231;  consequences  of  want  of,   231; 
time  for  producing,  in  pursuance  of,  231  ;  proof  after  notice  to 
produce,    231;  ship's   articles,   232;  compelling  production  of- 
books,  papers,  &c.,  at  trial,  232. 
Witnesses  compelling  attendance  of,  8fc. 

Process    against   witnesses,    232;    subpoena,    232;    subpoena  duces 
tecum,  233;  habeas  corpus  ad  testificandum,  where  witness  is 
in  custody,  233. 
Privileges  of  witnesses  from  arrest,  234;  how  discharged,  234. 
Penalty  for  not  obeying  subpoena,  234;  attachment  for,  234;  action 
of  debt  for  under  5  Eliz.  c.  9,  235  ;    action  on  the  case  for,  235. 
"Witnesses'  expenses,  236;   tender  of,  and  remedy  for,  237. 
Examination  of  IVilnesses  on  Interrogatories. 

Statutes  as  to,  and  cases  within  them,  237;  in  India,  3  Geo.  3,  c. 
63,  237;  in  India,  and  the  colonies,  under  1  W.  4,  c,  22,  s.  1, 
238 ;  compelling  attendance  of  witnesses,  238  ;  costs,  238  ; 
costs  of  a  commission  under  s.  4,  245;  examination  in  England 
and  Wales,  and  places  not  in  India  or  the  colonies,  under  1  W. 
4,  c  22,  s.  4,  239;  in  case  of  ill  health  of  witness,  239;  plain- 
tiff" not  proceeding  promptly  no  objection,  240. 
Practical  directions  as  to  interrogatories  when  witness  is  within  the 
jurisdiction,  240;  the  motion,  240;  naming  examiner,  240; 
examination  viva  voce,  240;  terms  imposed,  240;  refused  if  for 
delay,  240;  production  of  documents  in,  241;  rule,  241; 
notice  of  appointment,  241;  attendance  or  expenses  of  witnesses, 
241;  interrogatories,  241;  mode  of  conducting  examinatiorf, 
242. 
Practical  directions  as  to  comrriission  to  examine  witnesses  out  of 
the  jurisdiction,  242;  application  for,  243;  naming  or  de- 
scribing witnesses,  243  ;  rule  for  commission  on  application  to 
the  court,  243;  order  for  at  chambers,  243;  terms  of  rule  or 
order,  243;  interrogatories  for,  244;  commission,  how  sued 
out  and  conducted,  244. 
Costs  of  interrogatories,  245  ;  costs  of  commission  to  India,  or  the 

colonies,  238. 
Reading  examinations  in  evidence  at  trial,  245  ;  not  to  be  read  with- 
out consent,  unless  examinant  out  of  jurisdiction,  or  unable  to 
attend,  &c.,   245  ;  the  whole  must  be  read  as   part  of  party's 
case,  246;  paper,  cross-examined  to,   how  treated,  246;  exami- 
nation of  witnesses  going  abroad  may  be  used  by  either  party, 
246. 
Evidence,  in  an  action  by  attorney  for  costs,  86. 
Evidence,  upon  executing  a  writ  of  inquiry,  717,  718. 
Evidence,  demurrer  to,  286,  310.     See  ^'Demurrer  to  Evidence." 
Examination  of  attorney  before  admission,  24. 
Examination  of  bail  on  opposing  them,  597. 

Examination   of  witnesses,   272;    the  like  upon  the  voir  dire,  273;  of  wit- 
nesses   on    interrogatories,  237,  see    supra;    of   witness  at  former  trial 
how  proved,  220;  privilege  from  arrest  while  attending,  469. 
Examination  on  interrogatories  on  attachment,   1271. 
I'lxamined  copy,  217. 
Examiner,  12. 
Excepting  to  bail  in  town,  585;  the  like  in  country,  610;  the  like  in  error, 

618;  entering  and  notice  of  exception,  1269;  costs  after,  585,  610. 
Exceptions,  marking  of,  in  margin  of  demurrer  book,  663. 
Excepticyi,  day  of,  92. 
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Excessive  damages,  327;  new  trial  in  cases  of,  1090. 
J^xcessive  levy,  681,  698. 

Exchequer,  error  to  and  from  Court  of,  356,  &c. 
Excise  officers,  303,  910.     See  "  Customs." 
Excommunicated  person  cannot  be  a  juror,  303. 
Execution,  generally. 

From  what  court  to  be  sued  out,  395. 

Execution  on   removal  of  causes  from  inferior  courts,  395,   950  to 

953, 
Execution  after  error  brought,  380,  385,  389. 
By  what  attorney  to  be  sued  out,  396. 

When  to  be  sued  out,  396;  within  a  year  and  a  day,  396;  after  a  year 
and  a  day,  396;  and  see  817,  818;  after  death  of  party  within  a  year 
and  a  day,  397;  executing  writ  after  death  of  party,  when  sued  out 
in  his  lifetime,  408;  after  certificate  for  immediate  execution,  397, 
332;  after  writ  of  trial  or  inquiry,  397;  in  ejectment,  398;  after  inter- 
pleader, 398;  leave  of  court,  when  necessary,  398;  staying  execution 
where  amount  tendered,  &c.,  398;  where  indictment  for  perjury,  398; 
agreement  not  to  sue  out,  injunction,  &c. 
What  tvrils,  succession  of,  8^c.,  399;  new  writ  where  first  proves  ineflfect- 

ual,  399. 
Form  of  execution,  ^-e,,  400;  for  plaintiflT,  400;  for  defendant,  400;  in 
replevin,  809;  must  pursue  the  judgment  in  the  amount,  400;  as  to 
the  parties,  401;  execution  against  the  lands  of  deceased  defendant, 
444;  in  actions  against  a  company,  &c.,  in  the  name  of  an  officer, 
401;  entering  suggestion  before  execution,  against  person,  not  a  party 
to  record,  402;  must  pursue  the  judgment  in  the  subject-matter, 
402;  after  sci.  fa.,  402;  amendment  of,  402. 
New  form   of  writs,  under  I  Sf  2,   Fid.  c.   110,  s.  20,  402;    writs  not  to 

be  invalidated  by  variance  in  matter  of  form,  403. 
Direction  of  the  writ,  403;  as  to  amendment,   when  a  testatum,  is  sued 
out  without  a /. /a.,  or  ca.  sa.,   to  warrant  it,   403,    1135,  1136;  if 
venue  laid  in  county  palatine  of  Lancaster,  or  in  a  cinque  port,  how 
to  be  directed,  403,  404,  508. 
Teste  of  the  writ,  ^QAi\  at  what  time,  404;   in  whose  name,  404;  amend- 
ment of,  404. 
Return  day  of  the  writ,   404;   practice  as  to,  405;    when  and  how    re- 

tui'ned,  410. 
Amendment  of  writ,  402,  1135,  1136. 
From  what  time  it  binds  defendant's  property,  405. 
Priority  of  writs,  406. 

When,  where,  and  how  executed,  407;   when,  408;  in  case  of  death  after 
issuing  writ,  408;  where,  408;  entering  open  house,  408;  breaking 
open  door,  &c.,  409;  entering  palaces,  courts,  tower,  &c.,  410;  shew- 
ing warrant,  4  10. 
Interpleader  in  case  of  adverse  claims,  999.     See  "  Interpleader^ 
When  and  how  returned,  and  effect  of  return,  8^c.,  410  ;   rule  to  return, 
410;  rule  to  return  writ  after  sheriff  out  of  office,  411;  where  sheriff 
cannot  be  ruled  to,  411;  setting  aside  rule,  &c.,  412;  proceedings  on 
rule,  412;  return   of  testatum  writ,  412;  return  in  case  of  bailiff"  of 
liberty,  412;  rescue,  a  bad  return,  412;   return,  how  made  and  form 
of,  413;  insufficient  return,  413;  amendment  of,  413;  how  far  con- 
clusive, 414. 
Sheriff's  poundage    and  expenses   of  execution,    414;     upon    fi.  fa.,    414; 
poundage,  415;  expenses,  41 5;  who  to  pay,  415;  upon  a  ca.  sa.,  416; 
upon  an  elegit  or  habere  facias,  416;  upon  a  levari  facias,  416;  how 
recovered,  416;  remedy  for  extortion,  416. 
How  far  a  discharge   of  judgment,    and   remedy  for  amount  levied,  417, 

439,  454;  entry  of  satisfaction  on  the  roil,  456. 
Contribution,  417. 
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Execution  generally,  {cont'nincd). 

Irregular  cxcciiiion,  i'\7  \  motion  to  set  aside,  417 ;  irregular  execution, 
liow  far  operative,  418. 

Fraudulent  execution,  418;  fraudulent  warrant   of  attorney,  689. 

Resiitution,  418. 
Execution,  by  fieri  facias,  419,     Sec  "  Fieri  Facias." 
Execution  by  elegit,  440.     See  "  Elefiit." 
J'iXecution  by  levari  facias,  448.     See  *' Levari  Facias." 

Execution,  by  capias  ad  satisfaciendum,  448.     See  "  Capias  ad  satisfaciendum." 
Execution  for  tbe  defendant,  456. 
Execution,  in  actions  against  peers,  &c.,  838;  in  actions  against  corporations, 

841;    in  actions  against  hundredors,  842;    in   actions  against  attornies, 

84(j ;  in  actions  against  bankrupts,  899  ;    in  actions  against  executors  or 

administrators,  874;  in  actions  against  an  heir  on  the  bond  of  his  ances- 
tor, 884  ;  in  actions  against  prisoners,   857  ;  in  actions  by  and  against 

husband  and  wife,  895. 
Execution,  in  ejectment,  765. 
Execution,  in  replevin,  809. 
Execution,  in  scire  facias,  837. 
Execution,  upon  a  judgment  of  nonpros,  1056. 
Execution  upon  judgment  on  a  warrant  of  attorney,  698. 
Execution,  after  writ  of  error  determined,  380,  385,  389  ;    after  allowance  of 

writ  of  error,  in  what  cases  irregular,  380. 
Execution,  removal  of  cause  from  inferior  court  to  have  execution,  945. 
Execution,  against  bail,  643. 
Execution,  of  a  deed,  &c.,  how  proved,  224. 
Executione  judicii,  writ  de,  386. 
Executors  or  administrators,  actions  by. 

What  right  of  action  survives  to,  1178;  may  now  sue  in  debt  on  simple 
contract,  1178. 

Limitation  of  actions  by,  874. 

Process,  &c.,  874. 

Declaration,  875. 

Plea,  875. 

May  bring  money  into  court,  875. 

Security  for  costs,  875. 

Other  proceedings  by,  875. 

Sci.  fa.  by  an  executor  to  revive  judgment,  &c.,  819. 

Costs,  875,  876,  877;  liable  to  court  of  request  acts,  1175. 
Executors  or  administrators,  actions  against. 

What  actions  survive  against,  1179. 

In  what  court  they  may  be  sued,  877. 

Limitation  of  actions  against,  877. 

Process  and  declaration,  878. 

Declaration,  how  filed  and  delivered,  878. 

Plea  and  subsequent  proceedings,  878  ;  proceedings  upon  plene  adminis- 
travit  pleaded  alone,  878 ;  when  may  proceed  by  sci.  fa.,  879,  827,  828 ; 
proceedings  on  other  pleas,  879;  confessing  judgment  so  as  to  prefer 
a  creditor,  879. 

Warrant  of  attorney  by  one,  bad,  880. 

Verdict  against,  880. 

Judgment,  880;  if  interlocutory,  720;  on  false  plea,  880;  on  plea  of 
judgments  outstanding,  880;  in  action  suggesting  devastavit,  880; 
against  executor  as  assignee,  881  ;  as  to  judgment  of  assets  quando 
&c.,  878. 

Costs,  881;  for  executor  defendant,  881;  against  executors  on  judgment 
of  assets  in  futuro,  881  ;  on  pleading  false  plea,  881. 

Execution,  devastavit,  &c.,  882 ;  when  execution  unconditionally  de 
bonis  propriis,  883,  879,  880, 

Other  proceedings  against,  &c.,  883;  on  writ  of  error  against,  see  "  Error;" 
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Executors  or  administrators,  actions  against,  {continued). 

sci.  fa.  to  revive  judgment  against,  819,  824;  sci.  fa.   upon  a  judg- 
ment of  assets  quando  &c.,  827. 

Attachment  against,  for  non-performance  of  award,  refused,  1267. 
Executor  of  attorney  need  not  deliver  bill,  72,  875;    but  bill  may  be  taxed, 

78  ;  costs  of  taxation,  81  ;  lien  of,  &c.,  86. 
Exemplification,  proof  by,  218. 
Exeter,  direction  of  writs  to,  509. 
Exigi  facias,  to  outlaw  a  party,  928. 
Exoneretur,  entered  on  the  bail-piece,  in  what  cases,  &c.,  616,  618;   mode  of 

obtaining,  on  render,  621. 
Extent,  bill  for  business  done  under,  must  be  delivered,  71. 
Extortion,  of  officers  of  court,   S;    attorney  sending  letter  to  extort,  61;  of 

sheriff,  &c.,  17,  414,  415. 
Extra  costs,  1162;  when  recoverable  in  action  for  mesne  profits,  787. 

F. 

False  imprisonment,  when  sherifl^  &c.,  liable  to  action  for,   on  arresting  privi- 
leged persons,  525,  512  ;  in  arresting  after  an  escape,  543;  new  trial  for 

excessive  damages  in  action  for,  1090. 
False  judgment,  writ  of,  346. 

False  plea,  167;  by  executor,  875  ;  by  heir,  &c.,  888. 
False  return,  on  mesne  process,  when  sheriff  liable  for,  552;  on  final  process, 

413;  change  of  venue  in  action  for,  959. 
False  swearing.     See  "Perjury." 
False  verdict,  jury  when  punishable  for,  289. 
Fast  day,  when  reckoned  in  proceedings,  91. 
Fees,  see  ^'Attorney,"  ^^CounseW^  of  officers  of  courts,  8;  on  paying  money  into 

court,  614 ;  statute  as  to  sheriff's  fees,  &c.,  17;  of  sheriff  on  arrest  on  capias, 

523;  on  execution,  414;  sheriff's  remedy  for,  414;  may  detain  defendant 

for,  543;  allowance  to  sheriff  on  deposit  of  money  in  lieu  of  bail,  614; 

remedy  for  extortion,  17,  414,  415.     Tables  of  fees  sanctioned,  by  the 

judges,  1275. 
Feigned  issue,  proceedings  upon. 

In  what  cases  ordered,  644;  in  Equity,  644;  form  of  order  in  Equity,  645; 
at  law,  645. 

The  issue,  645;  practical  directions  as  to,  645;  proceedings  where  issue 
not  made  up  or  erroneous,  645. 

Nisi  Prius  record,  &c.  646. 

Jury  process  in,  646. 

Trial,  646;  at  what  time,  646;  how  conducted,  646 ;  nonsuit,  646. 

Putting  off  trial,  646. 

Postea,  &c.,  646. 

Costs,  647  ;  costs  of,  under  Interpleader  Act,  1002,  1008. 

New  trial  of,  647;  in  what  court  moved  for,  647;  in  what  cases  granted, 
647;  judges'  report  to  be  produced,  648. 

Arrest  of  judgment  on,  648. 

Subsequent  proceedings,  648;  on  Interpleader  Act,  1002,  1011. 

Writ  of  error  on,  649. 
Felony,  proceedings  against  hundredors  in  case  of,  842;   staying  proceedings 

pending  indictment   for,  995;  security  for  costs  in  action  by  convicted 

felon,  1015. 
Feme  covert,  &c.,  cannot  be  holden  to  bail,  when,  471;  discharge  of,  when 

taken  in  execution,  472;  must  appear  in  person,  49;  warrant  of  attorney 

by,  689.     See  "Htisband  and  Wife." 
Fiat  of  judge,  rules  obtained  on,  1195. 
Fictitious  attestation,  proof  in  case  of,  226. 
Fictitious  bail.     See  "Bail." 
Fictitious  plea,  167. 
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I'icri  facias,  generally.     Sre  ^* Execution.'* 

What,  and  form  of. 

Direction,  teste,  and  return  of,  419,  403,  404,  405;  new  forms  pur- 
suant to  1  &  2  Vict.  c.  110,  8.  20,  402;  requisites  as  to,  419,  400, 
401,  402;  alias  and  plurics  fi.  fa.,  419;  testatunn  fi.  fa.,  419; 
how  far  must  wait  till  return  day,  if  writ  in  part  executed,  399. 

When  to  be  sued  out,  420,  39f). 

How  sued  out  and  indorsed,  420,  421. 

When,  where,  and  hnw  executed,  421;  seizure  of  the  goods,  421;  the  sale 
of  the  goods,  422;  levying  poundage  and  expenses,  422;  returning 
surplus,  422;  eftect  of  sale  by  sheriif,  423;  indemnity  bond,  423; 
payment  of  debt  and  costs  to  officer,  a  payment  to  sheriff",  423;  what 
sort  of  property  may  be  taken  under,  &c.,  425,  infra;  whose,  429, 
infra. 

Payment  of  rent  and  taxes,  on  seizure  under,  423;  cases  within  8  Anne,  c. 
14,  424;  effect  of  intervening  bankruptcy,  424;  what  amount  the 
landlord  is  entitled  to,  424;  duty  and  liability  of  sheriff  as  to,  424; 
landlord's  remedy  against  the  sheriff,  425  ;  taxes,  425. 

What  sort  of  property  may  he  taken  under  it,  and  how  disposed  of,  425;  1  & 
2  Vict.  c.  110,  s.  12,  425  ;  what  deeds,  writings,  &c.,  may  be  taken, 
426;  what  monies,  427;  money  owing  to  debtor,  427  ;  money  in 
debtor's  pockets,  &c.,  427;  terms  for  years,  &c.,  427;  fixtures,  428; 
crops,  428;  in  case  of  husbandry,  contracts,  &c.,  428;  general  direc- 
tions as  to  how  property  seized  to  be  disposed  of,  425. 

Whose  property  may  be  taken  under  it,  429;  inquest  as  to  property,  429  ; 
interpleader,  430,  see  ''Interpleader  /"  goods  of  husband  and  wife, 
430;  of  testator,  430;  of  partners,  431;  goods  fraudulently  assigned, 
431;  goods  let,  or  pawned,  or  distrained,  431;  lien  lost  by  seizure, 
432  ;  goods  seized  under  former  execution,  432  ;  goods  of  bankrupts, 
432  ;  execution  of,  previous  to  fiat,  432  ;  after-acquired  goods  of  bank- 
rupt, 434,  906 ;  filing  warrant  of  attorney,  &c.,  434,  677,  692; 
goods  of  insolvents,  stat.  1  &  2  Vict.  c.  110,  s.  61,  as  to,  434;  goods 
of  surviving  defendants,  435 ;  execution  after  death  of  a  sole  plain- 
tiff or  defendant,  408,  1182;  goods  of  ambassadors,  435,  466;  goods 
of  clergymen,  435. 

From  what  time  it  binds  defendant's  property,  and  priority  of  writs,  435, 
405,  406. 

When  and  how  returned,  435,  405;  how  sheriff  should  act  in  case  of  ad- 
verse claims,  1004;  what  return  sheriff  should  make,  436;  return 
of  mandavi  ballivo,  412;  return  of  fi.  fa.  against  an  executor,  882; 
of  fi.  fa.  against  a  clergyman,  915. 

Venditioni  exponas  and  distriiigas  vicecomitem,  436 ;  proceedings  on,  437, 
438. 

Alias,  pluries,  Sfc.,  fi.  fa.,  438. 

What  other  kinds  of  execution  may  issue  after  fi.  fa.,  438;  proceedings 
against  proprietors  of  newspapers,  438. 

How  far  a  discharge  of  judgme7it,  439. 

Remedy  for  the  amount  levied,  439. 

Contribution,  440,  417. 

Irregular  execution,  440,  418. 

Restitution,  440,  418. 
Fieri  facias,  in  particular  cases.  See  the  different  Titles  throughout  this  Index. 
Fieri  facias,  de  bonis  ecclesiasticis,  915. 
Fieri  feci,  return  of,  410. 
Figures,  statement  in,  sufficient,  109. 
Filing  of  warrant  to  prosecute,  unnecessary,  50,  51;  of  affidavits  on  motions, 

&c.,  1185,  1191;  of  bail-piece,  609;  of  recognisance  of  bail,  610;  of  decla- 
ration, 141;  of  pleas,  demurrers,  &c.,  abolished,  170,  658,  n.  (d);  of  cog- 
novit or  warrant  of  attorney,  677;  of  writ  of  execution  within  a  year  and 

day,  396. 
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Final  judgment,  see  "/Mrf^menZ;"  when  considered  as  signed,  331;  after  writ 

of  inquiry,  720. 
Fine,  for  not  taking  out  regularly  attorney's  certificate,  34;  capiatur  pro  fine, 

statement  of,  in  judgment,  335. 
Fine  of  lands,  how  proved,  218;  entry  to  avoid,  732. 
Fixtures,  sale,  &c.,  of,  under  fi.  fa.,  428;  under  elegit,  440. 
Foreign  attachment,  attorney  not  privileged  from,  47;  when  defendant  may  be 

arrested  a  second  time  after,  478. 
Foreign  country,  laws  of,  as  to  arrest,  not  available  here,  478;  how  proved,  223; 

affidavit  of  debt  in,  488;  notice  of  trial  in  case  of  defendant's  being  there, 

206;  attesting  witness  residing  abroad,  proof  in  case  of,  226;  examina- 
tion  of  witness  in,  on  interrogatories,    237,  238;  limitation  for  writ  of 

error  by  person  in,  347;  service  of  declaration  in  ejectment,  where  tenant 

abroad,  740;  outlawry  of  person  abroad,  935. 
Foreign  courts,  proceedings  in,  how  proved,  222. 
Foreign  judgment,  reference  to  compute,  or  writ  of  inquiry  on,  709. 
Foreign  money,  reference  to  compute,  or  writ  of  inquiry  for,  709. 
Foreign  proclamation,  writ  of,  929. 
Foreigner,  see  ^'Foreign  Country;''  arrest  of,  496;  description  of,  in  affidavit, 

49G;    jurat  in   affidavit  by,   1214;  may   be    rejected  as   bail,   600;  se- 
curity for  costs  in  action  by,  1013. 
Forfeiture  in  ejectment  for,  722;  particulars  of,  1030. 
Forgery,  by  an  attorney,  how  punished,  &c.,  62;  of  counsel's  signature,  62; 

proof  of  handwriting  by  person  skilled  in  detecting  forgeries,  228;  feigned 

issue  to  try  if  warrant  of  attorney  forged,  690 ;  of  process,  attachment  for, 

1262,  1263. 
Forthwith,  meaning  of,  in  being  allowed  to  plead,  181 ;  judge's  order  sliould  be 

served,  1203. 
Franchise,  or  liberty,  writ  how  directed  and  executed  within,  531. 
Fraud. 

In  procuring  admission  as  attorney,  33. 

Of  attorney,  when  court  will  punish  him  for,  60. 

Married  woman  using,  may  be  holden  to  bail,  472. 

When  defendant  may  be  arrested  a  second  time  after,  477. 

In  procuring  justification  of  bail,  &c.,  601. 

Plea  of,  185. 

Setting  aside  release  by  co-plaintiff,  299,  n.  (r). 

In  sale  of  goods  they  may  be  seized  in  execution,  421. 

In  action  for  false  return,  sheriff  cannot  impeach  judgment  on  ground 
of,  423. 

Setting  aside  warrant  of  attorney  for,  689. 

Defendant  not  allowed  to  prove  it  on  execution  of  inquiry,  718. 

Payment  into  court,  when  estops  defendant  setting  up,  979. 

New  trial  on  verdict  obtained  by,  1092,  1104. 
Frauds,  statute  of.     See  "  Statute  of  Frauds." 
Freehold  and  Freeholder,  bail  must  be  freeholder  or  housekeeper,  599 ;  proof 

of  will,  227;  fixtures  cannot  be  taken  in  execution,  428;  county  court, 

&c.,  cannot  proceed  in  question  of,  794. 
Freight,  affidavit  of  debt  for,  489. 


G. 

Gaming,  arrest  in  action  by  loser  at,  allowed,  133;  keeper  of  gaming-house 
may  be  bail,  601;  warrant  of  attorney  to  secure  gambling  debt  set  aside, 
689;  staying  proceedings  pending  indictment  for  a  cheat,  995. 

Gaol  and  gaoler.  See  ''Prison  of  Queens  Bench,"  ''Prison,"  "Prisoner," 
"  Turnkey:' 

Gazette,  proof  of,  224. 

gg3 
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fiencrnl  issue,  operation  and  effect  of,    IS/}.       Recent  decisions  as   to  wliat 

may  be  proved  under,  18S. 
(General  verdict,  315;  tlie  like,  subject  to  a  special  case,  .319. 
(Gloucester,  direction  of  writs  to,  509;  statute  of  Gloucester,  1138. 
Good  faitli,  staying  proceeding's  where  action  against,  998;  action  on  bail-bond, 

&c.,  against,  set  aside,  5(i0;  writ  of  error  against,  when   (luashed,   or  no 

supersedeas,  351,  347  ;  execution  against,   390;    setting   aside  execution 

against,  court  will  not  restrain  action,  417. 
(jood  Friday,  when  reckoned  \n  proceedings,  93,  158. 
CJood  jury,  order  for,  on  wnk  of  inquiry,  714. 

Goods  sold,  adidavit  of  debt  for,  481 ;  evidence  on  writ  of  inquiry  for,  709. 
Grand  juries,  clerk  of  the,   10. 
(Jratis,  rejoining,  &c.,  meaning  &c.  of,  164. 
Growing  crops,  sale  &c.  of,  under  fi.  fa.,  428;  distress  on,  7S9. 
(Juarantee  of  attorney,  of  costs,  when  must  be  in  writing,  50;  arrest  on,  481; 

payment  into  court  in  action  on,  admits  guarantee,  979. 
Guardian,  appointment  &c.  of,  for  infant  plaintiff'  or  defendant,  889  ;  liability 

for  costs,  &c  ,  891;  cannot  be  a  witness,  891. 

H. 

Habeas  corpora,  on  attachment,  556. 

Habeas  corpus  cum  causa  to  remove  prisoners  to  custody  of  marshal  or  warden. 

When  used,  941. 

To  render  defendant,  941. 

Form  of,  941. 

How  sued  out,  &c.,  941. 

How  obeyed,  &c.,  941. 
Habeas  corpus  ad  respondendum,  to  remove  prisoner  into  custody  of  marshal, 

942. 
Habeas  corpus  cum  causa,  to  recover  causes  from  inferior  courts. 

"Where  it  lies,  944,  945. 

Bail  on,  946. 

Form,  &c.,  of,  946. 

How  sued  out,  947. 

In  what  time  to  be  sued  out  and  delivered,  947. 

How  obeyed  and  returned,  947. 
Habeas  corpus  ad  satisfaciendum. 

To  charge  defendant  in  execution,  942. 

To  charge  plaintiff" in  execution,  942. 

Form  of,  and  how  sued  out,  942. 
Habeas  corpus  ad  testificandum,  233. 
Handwriting,  how  proved,  228. 
Habere  facias  possessionem,  766. 
Headborough.     See  "  Constable.'* 
Heir,  actions  against. 

Liability  of,  884. 

Process,  884. 

Declaration,  884. 

Flea,  885;  what  may  be  pleaded  by  an  heir,  885;    consequence  of  false 
plea,  885. 

Parol  demurrer  abolished,  885. 

Replication,  886. 

Issue  &c.,  886. 

Judgment  against,  in  general,  886;  when  heir  has  aliened  before  action, 
886;  judgment  of  assets,  quando,  827. 

Execution  against,  887. 

Sci.  fa.  against  on  judgment  against  ancestor,  &c.,  887. 
Heir. 

Fixtures  going  to,  cannot  be  sold  under  fi.  fa.,  580. 
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Heir,  {continued). 

Writ  of  error  by,  500. 
Admitted  to  defend  in  ejectment,  785. 
Not  within  1  Geo.  4,  c.  87,  110. 
Herald's  office,  books,  &c.  in,  how  proved,  223. 
Hire,  affidavit  of  debt  for,  492;  sale  under  fi.  fa.  of  goods  let,  431. 
History,  proof  of,  224. 
Holidays  observed  by  the  court,  8;    observed  by  its  officers,  8;  of  master  in 

taxing  costs,  12,  333. 
Homage,  proof  by  foreman  of,  222. 
Houses  of  parliament,  5ee  ^^  Members  of  Parliament,^'  '^  Peers,  t^c. /"  journals 

of,  how  proved,  219;  their  judgments,  how  proved,  218. 
Housekeeper,  bail  must  be,  59d;  juror  must  be,  or  occupier,  &c.,  304. 
Hundredors,  actions  against  under  statute  7  &  8  Geo.  4,  c.  71. 
Liability  of,  842. 

Proceedings  before  action  brought,  843. 
Limitation  of  action,  843. 
Process  to  compel  appearance,  844. 
Service  of,  844. 
Appearance,  844. 
Declaration,  844. 
Plea,  &c.,  844. 

Amendment  of  proceedings,  844. 
Evidence,  845. 
Damages  against,  845. 
Costs  in,  845. 
Execution  against,  845. 
Husband  and  v^^ife. 
Actions  by. 

When  to  sue  jointly  or  not,  895. 
Suing  in  husband's  name,  896. 
Judgment  in,  896. 
Execution  in,  896. 

Sci.  fa.  upon  death  of  feme  covert,  plaintiff',  &c.,  824,  1183. 
Warrant  of  attorney  given  to  feme  sole,  who  marries  before  judg- 
ment, 691. 
Actions  against. 

Where  to  be  sued  jointly  or  not,  896. 
Process,  &c.,  897. 
When  wife  may  be  arrested,  47 1. 
Service  of  process,  115. 
Appearance,  &c.,  897. 
Other  proceedings,  897. 
Execution  against,  897,  898,  430. 
Other  proceedings,  898. 

Writ  of  error  by  feme  covert,  348,  350. 
Abatement  of  writ  of  error,  by  marriage  of  feme  sole,  355. 
Sci.  fa.  on  marriage  of  feme  sole  defendant,  824,   1183. 
Warrant  of  attorney  by  feme,  who  marries  before  judgment,  691. 
Hustings,  proclamation  at,  to  outlaw  a  party,  929. 
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Idem  sonans,  sufficient  if  name  be,  511. 
Idiots  and  lunatics. 

Arrest  of,  909. 

Proceedings,  &c.,  by,  909. 

If  under  age,  who  to  sue  by,  909,  889. 
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Idiots  and  lunatics,  {continued). 

Right  to  sue  in  lunatic's  name,  909. 
Limitation  oiwrit  of  error  by,  .'310,  347. 
Service  of  ejectment  on,  742. 

Illegal  contract,  warrant  of  attorney  to  secure,  set  aside,  089;  payment  into 
court  in  action  on,  ike,  979. 

Illiterate  person,  iiHidavit  by,  1213,  1214. 

Illness,  excuse  for  attorney  not  taking  out  certificate,  38;  excuse  for  not  taking 
defendant  to  gaol,  ol'O;  return  of,  to  capias,  555 ;  on  ca.  sa.,  454;  time  to 
justify  bail,  in  case  of,  577;  of  witness,  interrogatories,  &c.,  239;  of  jury- 
man, 2S8;  of  attorney,  putting  ofl"  trial  for,  1062. 

Immaterial  issue,  consequences  of,  1128;  repleader  on,  1128. 

Immediate  execution,  331. 

Immorality,  warrant  of  attorney  set  aside  for,  689. 

Imparlance,  abolished  in  most  instances,  155;  in  entry  of  pleadings,  in  issue, 
200;  in  ejectment,  757;  in  scire  facias,  835;  in  replevin,  803. 

Impartial  trial,  award  of  venire  in  local  action,  in  case  of,  1171;  change  of 
venue  in  case  of,  959. 

Implied  confession  of  action,  681,  700. 

Impounding  goods  under  fi.  fa.,  421;  under  distress,  788. 

Impressment.     See  ^^  Soldiers,"    ^*  Sailors." 

Imprisonment.     See  "  False  Imprisonment." 

Incipitur,  entry  of  issue,  &c.,  on  roll,  before  passing  Nisi  Prius  record,  204; 
making  incipitur,  &c.,  after  judgment  on  nul  tiel  record,  &c.,  671;  inci- 
pitur, &c.,  on  judgment  on  cognovit,  680  ;  on  judgment  on  warrant  of  at- 
torney, 697;  on  judgment  by  default,  702. 

Incompetency  of  witness,  examination  of,  as  to,  273. 

Inconsistent  pleas,  what  not  allowed,  174. 

Increasing  damages,  327;  costs,  1160. 

Indemnity,  bail  indemnified  by  attorney,  or  sherifTs  officer,  &c.,  may  be  re- 
jected, 601;  to  sheriff  on  execution,  good,  423;  signing  judgment,  &c.,  on 
warrant  of  attorney  to  indemnify,  692;  reference  to  compute,  &c.,  in  action 
on  bond,  &:c.,  of,  711,  723;  tender  &c.  of,  on  bringing  ejectment  without 
consent  of  lessor,  756. 

Indemnity  acts,  as  to  stamping  articles  of  clerkship,  21;  as  to  not  swearing 
to  execution  of,  21 ;  as  to  not  enrolling  them,  22;  as  to  not  taking  out  at- 
torney's certificate,  36. 

In  nullo  est  erratum,  common  joinder  in  error  of,  372. 

India,  see  "  Foreign  Country;"  proof  of  deeds  executed  in,  227;  interrogatories 
to  witnesses  in,  237. 

Indictment,  see  "  Venue;"  staying  proceedings  in  actions  pending,  995;  for 
a  rescue,  453;  for  escape,  452;  proof  of  indictment,  218. 

Indorsements,  on  writ  of  summons,  109;  on  writ  of  distringas,  130;  on  writ  of 
capias,  518;  on  fi.  fa.,  420:  on  ca.  sa. ,  450;  on  assignment  of  bail-bond, 
560;  on  declaration,  140. 

Infants. 

Actions  by. 

Process,  889. 

Prochein  amy,  how  appointed  or  removed,  &c.,  889;  if  infant  sue 

by  guardian,  889;  change  of,  890. 
Declaration,  and  subsequent  proceedings,  890. 
Parol  cannot  demur,  891. 
Evidence  of  guardian,  &c.,  891. 
Security  for  costs,  891. 

Costs,  891;  liability  of  prochein  amy,  or  guardian,  to,  891. 
Actions  against. 

Process,  &c.,  892. 
Outlawry  of,  892. 
Declaration,  892. 
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Infants,  actions  against,  {continued). 

Appearance,  S92  ;   by  guardian,  892;  setting  aside  appearance  by  at- 
torney, &€.,  892 ;  how  entered  by  plaintiff",  893. 
Plea  and  subsequent  proceedings,  893 ;    parol  demurrer  abolished, 
893;  pleading  double,  rule  as  to,  893,  178;    copy   rule   for  ad- 
mission of  guardian  to  be  annexed  before  delivery  of,  893 ;    in 
Common  Pleas,  must  be  copy  of  the  admission,  893. 
Payment  of  money  into  court  by,  893. 
Replication  &c.,  where  defendant  an  infant,  893. 
Nolle  prosequi,  893. 
Other  proceedings,  894. 
Warrant  of  attorney  and   cognovit  by,  894;  setting  it  aside,  when, 

894,  681,  690. 
Costs,  894;  guardians'  liability  for,  891. 
Execution  against,  894. 
Error,  894. 
Other  matters  as  to. 

Cannot  be  a  sheriff's  bailiff*,  524. 

Limitation  for  error  by,  347. 

Error  by,  where  he  appeared  by  attorney,  350,  889;  assignment  of, 

for  error,  389,  390,  889. 
Warrant  of  attorney,  tSjc,  by,  690,  894. 
Inferior  courts.     See  "  Courts  Inferior.^' 

Inferior  tradesmen,  costs  in  action  of  trespass  against,  1145. 
Informality.     See  **  Irregularity,"  "  Waiver." 
Informal  plea,  165. 
Initials  of  defendant,  in  affidavit  of  debt,  524;  in  writ  of  capias,  510;  in  writ 

of  summons,  103;  in  declaring,  144. 
Injunction. 

No  ground  for  sheriff's  not  obeying  body  rule,  555. 
When  ground  for  setting  aside  proceedings  against  sheriff,  567. 
New  rule  to  plead  in  case   of,  155. 

Supersedes  necessity  for  a  term's  notice  of  proceeding,  210. 
Trying  cause  out  of  order  to  avoid,  265. 
Execution  after,  396. 

Expenses  of  keeping  goods  in  execution  after,  415. 
When  bail  discharged  by,  634. 
Replevin  bond  not  forfeited  by  delay  from,  811. 

When  prevents  a  supersedeas  of  prisoner,  855;  notice  of,  in  such  case,  864. 
Inquest,  see  *^  Inquiry,    Writ  of;"  upon  special    capias  utlagatum,   931;   by 

sheriff,  under  a  fi.  fa.,  429;  the  like  under  an  elegit,  445. 
Inquiry,  writ  of,  in  ordinary  cases. 

What,  and  form  of,  707;  when  returnable,  707;  judgment  and  execution  on, 
where  returnable  in  vacation,  708  ;  must  include  all  the  defendants, 
708. 
In  what  cases  necessary,  Sfc,  709  ;  on  judgment  by  default,  as  to  part,  710; 
in  debt  generally,  710;  in  debt  on  bond,  within  8  &  9  W.  3,  c.  11, 
711;  in  other  bonds,  not  extending  to,  711,  723;  where  jury  omit  to 
assess  damages,  711;  on  judgment  non  obstante  veredicto,  &c.,  712; 
want  of  inquiry,  aided  by  statutes  of  jeofails,  1116. 
Amendment  Sfc.  of,  1115,  712;  where  writ  lost,  1116. 
Award  of,  712;  amendment  from,  on  error,  712. 
How  steed  out,  ^-c,  713;  motion  to   have  it  executed  before  chief  justice, 

713  ;  before  a  judge  of  assize,  713. 
Order  for  a  good  jury,  714. 

Notice  of  executing,  714  ;  to  whom  given,  714  ;  how  long,  714;  term's  no- 
tice, when  necessary,  715;  how  given,  715;  statement  of  time  of 
execution  must  be  certain  and  definite,  716;  but  sufficient  if  defend- 
ant not  misled,  716;  defendant  must  attend  punctually,  716;  notice 
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Inquiry,  writ  of,  in  ordinary  cases,  (continued). 

for  sittings  or  assizes,  716;  continuance  or  countermand  of  notice, 
710;  costs  of  day  for  not  proceeding  on,  717;  irregularity  in,  liow 
waived,  717. 
Attending  by  counsel,  717. 
Stibpopnaing  witnesses,  717. 
How  writ  executed,  717. 

Evide7ice  and  damages,  717;  damages  where  no  evidence  given,  718;  in 
action  for  mesne  profits,  719;  interest  as  damages,  719;  where  dama- 
ges may  be  severed,  719. 
Inquisition,  Jimv  set  aside,  SfC,  719;  for  what  causes,  719,  see  "  New  Trial;" 

costs  of  first  inquiry,  719. 
Return  of,  720. 
Final  judgment,  S^c,  720;  costs,  720;  entry    of  on  roll,  720;  after  death 

of  defendant,  720. 
Execution,  720. 
Inquiry,  writ  of,  in  debt  on  bond. 
In  what  cases  necessary,  723. 
Before  whom  executed,  725. 

Proceedings  after  judgment  by  default,  126,  same   as  in   ordinary  cases, 
7 1 7  to  7 1 9  ;  leave  to  try  at  sittings  or  assizes,  726  ;  how  obtained  and 
acted  on,  726;  the  evidence,  727,  717,  718;    final  judgment,  when 
signed  and  execution  issued,  727;  how  signed  and  costs  taxed,  727  ; 
entry  of  proceedings  on  roll,  728;  form  of  execution,  728. 
Proceedings  after  judgment  on  demurrer  or  nut  tiel  record,  728. 
Proceedings  upon  issue  joined,  728;  issue,  how  made  up  and  form  of,  728  ; 
form  of  venire,  729  ;  the  evidence,  729,  212,  &c.,  what  necessary 
under  non  est  factum,    191;   the  verdict,  729;   the  judgment,  729; 
form  of  execution,  729;  costs  of  execution,  728. 
Scire  facias,  729. 
Inquiry,  writ  of,  in  replevin,  800. 
Inquiry,  writ  of,  on  special  capias  utlagatum,  932. 
Inquisition,  how  proved,  223;  on  fi.  fa.,  429;  on  elegit,   445;   filing,  &c.,  of, 

720. 
Inrolment.     See  ^^  Enrolment." 
Insanity.     See  ^^ Lunatics,"  ^^  Lunacy." 
Inscription  on  tomb- stones,  how  proved,  223. 
Insolvency,  a  good  excuse  against  judgment  as  in  case  of  a  nonsuit,   1077; 

stet  processus  on,  1077. 
Insolvency  proceedings,  proof  of,  221. 
Insolvent  debtors. 

When  cannot  be  holden  to  bail,  471. 
When  bail  of  discharged,  621. 
Discharge  of  under  48  Geo.  3,  c.  123,  868.  \ 
Discharge  of  under  Lords'  Act,  871. 
Security  for  costs  in  action  by,  1014. 
Sci.  fa.  on  judgment  against,  825. 
Execution  against,  &c.,  432,  &c. 
Filing  of  warrant  of  attorney  or  cognovit,  678,  692. 
Insolvent  need  not  be  joined  as  a  defendant  in  action,  651, 
Inspection  and  copies,  &c.,  of  instruments. 
Is  analogous  to  oyer  of  deeds,  1023. 
Where  granted  to  defendant,  1023. 
Where  granted  to  plaintiflf,  1024. 
In  policy  causes,  1025. 

Of  document  referred  to  in  affidavit  filed,  1025. 
Compelling  production  for  purpose  of  stamping,  1025. 
Practical  proceedings  to  obtain  inspection,  1026. 
Order  for,  how  complied  with,  1026. 
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Inspection  and  copies,  &c.,  {continued). 
Of  books  of  a  public  nature,  1026. 
Inspection  of  record,  prayer  of,  on  plea,  &c.,  of  nul  tiel  record,  669. 
Instalments,  clause  in  warrant  of  attorney  to  secure  dispensing  with  scire  fa- 
cias, 683  ;  execution  on  warrant  to  secure  payment  of,  699;  bond  for  pay- 
ment by,  within  8  &  9  W.  3,  c.  11,  723;  staying  proceedings  on  payment 
of,  in  action  on  bond  for,  984. 
Instanter,  meaning  of,  181,  705. 

Insurance,  affidavit  of  debt  in  action  for,  489;  compelling  production  or  inspec- 
tion of  papers  in,   232,  1025;  change  of  venue  in,  958;  payment  into 
court  in,    970,  979  ;  consolidating  several  actions  on,  967;  execution  in, 
after  consolidation  rule,  398,  968. 
Interest,  examination  of  witnesses  as  to,  273. 

Interest,  when  to  be  given  as  damages,  322;  upon  a  judgment  in  error,  378; 
when  execution  for,  on  warrant  of  attorney,  allowed,   698  ;    reference  to 
master  to  compute  for,  721;  payment  of  into  court  of,  973. 
Interlineation,  in  jurat  not  allowed,  495. 
Interlocutory  judgment. 
What,  701. 
On  demurrer,  QQ5. 
On  nul  tiel  record,  670. 
On  cognovit,  678. 
On  judgment  by  default,  701. 
Writ  of  inquiry  after,  709. 
Death  after,  823,  1181. 
Interpleader. 

Relief  for  persons,  in  general. 

Adverse  claimants  must  interplead,  &c.,  999. 

Claim  of  party  not  appearing,  barred,  1000. 

Order  of  judge  may  be  rescinded,  &c.,  1000. 

Judge  may  refer  matter  to  court,  1000. 

In  what  cases  judge  or  court  will  interfere,  1001. 

Costs  on,  1002. 

Judgment  and  decision  final,  1000. 

Entering  proceedings  on  record,  1003. 

Execution,  &c.,  1003. 
Relief  of  Sheriffs  and  other  officers. 

Relief  of,  before  1  &  2W.  4,  c.  58,  1004. 

Relief  of,  under  that  act,  1004. 

Application  may  be  at  chambers,  1005. 

In  what  cases  relief  granted,  1005. 

Sherilf  bound  to  make  inquiries  as  to  claim,  1006. 

Indemnity,  1007. 

Application,  where  made,  1007. 

When  to  be  made,  1007. 

Affidavit  in  support  of,  1007. 

Who  entitled  to  resist  application,  1008. 

Proceedings  where  parties  appear,  1008. 

Proceedings  where  some  of  parties  do  not  appear,  1008. 

Costs  in  general,  1008. 

When  costs  payable  by  sheriff,  1009. 

When  payable  to  him,  1010. 

Costs  between  claimant  and  creditor,  1009. 

Entering  proceedings,  1011. 

Execution,  &c.,  1011. 

Compelling  sherifFto  re-enter,  &c.,  1011. 
Interrogatories. 

For  examination  of  a  witness,  when  allowed,  237;    how  obtained  where 

witness  within  jurisdiction  of  court,  240;  how  obtained  if  witness  out  of 
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Interrogatories,  {continued). 

jurisdiction,  242  ;   costs  of,  &c.,  245;  reading.  &c.,  of  exaniinalions 
in  evidence,  245. 
upon  an  attachment,  1271. 
Ireland,  peers  of,  when  [)rivileged  from  arrest,  465;    bankrupt's  certificate  in, 
no  privilege  from,  470;  allidavit  of  debt,  on  judgment   of,   490;  warrant 
of  attorney  on    Irish  judgment,  (i87  ;   affidavit  of  debt  sworn  there,  49G  ; 
property  in,  not  sufficient  for  bail  to  justify,  599;  notice  of  trial,  wlierc 
defendant  resides  tlicre,  206;  damages  in  action  on  Irish  judgment  on  a 
bond,  321  ;   error  from  courts  of,  352. 
Irregularity,  setting  aside  proceedings  for. 
In  what  cases. 

Where  previous  necessary  proceeding  has  been  omitted,  1042. 
Where  proceeding  is  too  soon  or  too  late,  1042. 
Where  it  is  informal,  or  not  done  in  the  manner  prescribed  by  prac- 
tice of  court,  1043. 
Where  not  warranted  by  the  other  proceedings  in  the  cause,  1043. 
Setting  aside  proceedings  against  sheriff  for,  564. 
The  like  as  to  proceedings  on  bail-bond,  564. 
The  like,  as  to  execution  sued  out  pending  error,  359. 
Distinction  between  an  irregularity  and  a  nullity,  1044. 
How  set  aside,  1046;  affidavit  for,  1044;  rule  nisi  for,  1044. 
Notice  of  motion  and  stay  of  proceedings,  1045. 
In  what  time  the  application  must  be  made,  and  when  waived. 

Instances  of  effect  of  R.  H.,  2  W.  4,  r.  33,  as  to  time  of  making  ap- 
plication, and  how  irregularity  may  be  waived,  1046. 
No  waiver  unless  with  knowledge  of  irregularity,  1048. 
No  waiver  where  proceeding  a  nullity,  1049. 
Excuse  for  not  applying  in  time,  1049. 
Confessing  irregularity,  1050. 

Costs,  &c.,  1050  ;  mode  of  enforcing  payment  of  costs,  1264. 
Terms  of  bringing  no  action,  1051. 
Issuable  plea,  what  is,  162;  signing  judgment  forwant  of,  166  ;  terms  of  plead- 
ing issuably,  when  imposed,  on  order  for  particulars,  &c.,  1032. 
Issue,  in  general. 

Form  of ,  in  general,  199. 

In  Lancaster  or  Durham,  200. 
Entry  of  pleadings  in,  200. 
Return  day  of  venire  facias  in,  200. 
Entry  of  continuances  in,  abolished,  200. 

Suggestions  in,  of  interest  of  sheriff,  and  award  of  venire  to  coroner, 
&c.,  200. 

in  local  actions,  where  venire  changed  for  convenience, 

200. 
where  venue  changed  for  an  impartial  trial,  201. 
where  venue  changed  from  town  corporate  to  adjoining 

county,  201. 
where  venire  does  not  run,  and  is  awarded  to  neighbouring 

county,  201. 
where  venire  awarded  out  of  common  course,  201. 
of  death  of  party,  201. 
of  breaches  in  debt  on  bond,  202,  728. 
Suggestion,  how  entered,  202. 
Indorsement  of  notice  of  trial  on,  202. 
When  the  issue  may  be  made  up,  202. 
By  whom  to  be  made  up,  203. 
When  and  how  to  be  delivered,  Sic,  203. 
Defective  or  irregular  issue,  203  ;  amendment  of,  1127. 
Striking  out  similiter,  and  demurring,  204. 
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Issue,  in  general,  (continued). 

Entry  of  issue  on  roll,  204. 
Issue  in  debt  on  bond,  witbin  8  &  9  W.  3,  c.  11,  728. 
Issue  in  ejectment,  757,  781,  785. 
Issue  in  replevin,  805. 
Issue  in  scire  facias,  83^6. 
Issue  in  error  coram  nobis,  393. 
Issue  feigned,  644.     See  "  Feigned  Issue.'" 
Issue  money,  payment  of  abolished,  203. 
Issues  from  distringas,  how  disposed  of,  133;  in  replevin,  how  to  proceed  as 

to,  797. 
Jeofails,  statutes  of,  1116,  1122,  &c. ;  error  lies  not  for  defect  cured  by,  846. 
Joinder  in  error,  372  ;  in  demurrer,  660. 

Joint  tenants,  &c.,  service  of  declaration  in  ejectment  on,  738 ;  consent  rule 
in  ejectment  by  one  against  another,  750;  staying  proceedings  in  action 
after  judgment  against  one  of  several  joint  wrong-doers,  &c.,  993. 
Journals  of  houses  of  parliament,  how  proved,  219. 
Judges  of  the  Courts. 

Their  privileges  of  suit,  6, 
Their  power  to  make  general  rules,  6. 
Their  attendance  at  Nisi  Prius  and  at  assizes,  98. 
Jurisdiction  of,  and  attendance  at  chambers,  7,  99;  orders  of,  gene- 
rally,   on  summonses,  1 198  ;  power  to  give  costs  at  chambers, 
1050,  1051,  1202;  order  of,  how  proved,  220. 
Cannot  be  held  to  bail,  467. 
Exempt  from  being  jurors,  303. 
Arrangement  as  to  their  sittings,  &c.,  94. 
Summing  \xp  of,  280. 

Misdirection,  &c.,  of,  a  ground  for  new  trial,  1086. 
Amendment  of  verdict  by  notes  of,  1131. 
Testing  of  writs  in  name  of,  517,  109. 
Judgment,  action  on,  when  defendant  cannot  be  held  to  bail  in,  482  ;  affidavit 
of  debt,  on  Irish  judgment,  490;   action  on,  pending  error,  360  ;   staying 
proceedings  on  payment  of  real  debt  on,  984  ;    damages  in,  321  ;  writ  of 
inquiry  on  judgment  by  default  in,  710  ;  costs  in  action  on,  11 41. 
Judgment  on  verdict,  and  in  general. 

Time  and  mode  of  signing  and  entering  it. 

Taxation  of  costs,  334,  1162;  and  see  "  Costs;"  waiving  costs,  334  ; 
attending  taxation  waives  irregularity,  334. 
When  complete,  334. 

Jn  what  time  signed,  where  no  certificate  for  immediate  execution,  330; 
how  prevented  by  motion  for  new  trial,  &c.,  331;  term's  notice   of 
signing  it  unnecessary,  331. 
In  what  time  signed  where  judge  certifies  for  immediate  execution,  331  ; 
such  judgment  may  be  entered  and  recorded  in  vacation,  332;  stay- 
ing such  judgment  and  execution,  and  new  trial,  &c.,  332;  rule  for 
judgment  necessary,  332. 
When  signed  after  trial,  before  sheriff,  8^c.,  333. 
How  signed,  333. 
Form  of. 

On  verdict  for  plaintiif,  334. 

On  verdict  for  defendant,  335. 

Miscalculation  of  damages,  335. 

Capiatur  pro  fine  or  misericordia  in,  335. 

Entry  of  costs  in,  336. 

Of  what  day  to  be  entered  of  record,  336, 

How  entered,  326,  338. 

No  entry  of  continuance  in,  336. 

No  entry  of  warrants  in,  337. 
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Judgment  on  verdict  and  in  general,  (^continued). 
How  entered,  &c  ,  337. 
Ilulc's  as  to  bringing  and  docketting,  337. 
I'^ntering  nunc  pro  tunc,  338. 

No  entry  prior  to  Nisi  Prius  record  or  judgment  roll,  338. 
Amendment  of,  338,  1132. 
Docketting  of,   under  i  Sf5  W.  8f  M.  c.  20. 

No  judgment,  decree,  &c.,  to  affect  real   estate,  otherwise  than  as 

before  tlie  act,  until  registered,  339. 
No  judgments  to  be  hereafter  docketted,  under  the  provisions  of  4  & 

5  VV.&M.,310. 
Judgment  already  docketted  must  also  be  registered,  340. 
The  date  when  memorandum  of  judgment  is  left  to  be  entered  in  a 

book,  340. 
Judgmentvoid  after  five  years  from  entry,  unless  registered  afresh,  340. 
Judgments  though  registered,  not  to  affect  purchasers  or  mortgagees 
without  notice,  more  extensively  than  judgments  would  hitherto 
have  done,  340. 
Not  to  revive  judgments  already  extinguished  or  barred,  340. 
When  and  how  to  be  registered  in  Middlesex  or  Yorkshire,  341. 
Relation  and  Effect  of. 
Generally,  341. 
As  to  freehold  property,  341. 
As  to  chattels,  341. 

In  the  case  of  a  charge  on  public  stock,  or  shares  in  a  company,  343. 
Action  does  not  wave  lien,  342. 
A  charge  on  real  property,  342. 
'  Statute  of  1  &  2  Vict.  c.  1 10,  s.  13,  as  to,  342. 
Chars?e  not  to  be  enforced  till  after  expiration  of  a  year,  342. 
Proviso  as  to  purchasers,  &c.,  343. 
Should  be  registered,  how,  343,  339. 

A  charge  on  public  stock  and  shares  in  companies,  by  order  of  a 
judge,  343  ;  order  of  judge  to  be  made  in  first  instance  ex  parte, 
and,  on  notice  to   the  bank  or  company,  to   operate  as  a  dis- 
tringas, 343  ;  order  may  be  discharged  or  varied,  344;    what 
case  within  this  section  344 ;  application  how  made,  344. 
Interest  on,  344;  where  writ  of  error  brought,  378. 
Ca.  Sa.  a  waiver  of  charges  or  securities  not  realized,  344,  455. 
Decrees,  rules,  and  orders  for  money  have  the  effect  of  judgments, 
345.     See  "  Motions  and  Rules." 
Judgments,  setting  off  costs,  &c. 

Setting  off'judgments  of  superior  courts,  457;  costs  of  successful  defend- 
ant, 458;  the  proceedings  need  not  be  between  the  same  parties,  458; 
judgment  set  off  must  be  in  esse  at  the  time,  459;  attorney's  lien  on, 
459,  88.     See  "  Jttornies." 
Setting  off  interlocutory  costs  and  monies,  459. 

Setting  oft"  costs  in  other  cases,  460;  in  equity,  46C;  of  award,  460;  in 
lord  mayor's  court,  460  ;  of  indictment,  460. 
Judgment  on  plea  in  abatement,  &c.,  656. 

Judgment  on  demurrer,  665;  interlocutory  or  final,  how  to  proceed  on,  666; 
how  entered,  &c.,  666;  suggesting  breaches  in  debt  on  bond  after,  666; 
costs  on,  667. 
Judgment  on  nul  tiel  record,  670,     See  '*  Nul  tiel  Record." 
Judgment  on  cognovit,  674.     See  "  Cognovit." 

Judgment  on  warrant  of  attorney,  692.     See  "  Warrant  of  Attorney." 
.Judgment  by  default. 

What,  and  in  what  cases,  700;  by  nil  dicit,  700;  by  non  sum  informatus, 
700;  for  want  of  a  plea,  197,  198;  default  at  trial,  700;  default  as  to 
part  of  cause  of  action,  700;  as  to  some  of  several  defendants,  701; 
the  judgment,  when  interlocutory  or  final,  701. 
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Judgment  by  default,  {continued). 

When  signed,  701,  165,  197,  198. 

How  signed,  702 ;  entry  of  nunc  pro  tunc,  702 ;  continuances  unnecessary,  702 
Costs,  702.     See''  Costs.'' 
Execution  after,  703. 

Setting  aside  or  waiving  irregular  judgment,  703. 
Setting  aside  regular  judgment  on  terms,  705. 
Judgment  of  nonpros,  1052.     See  *' Nonpros." 

Judgment  as  in  case  of  nonsuit,  1070.     See  "  Nonsuit,  Judgment  as  in  case  of." 
Judgment  non  obstante  veredicto,  1108;  costs  on,  1109. 
Judgment  in  ejectment,  against  casual  ejector,  745,  775,  780;  setting  it  aside, 

756;  after  verdict,  763,  782. 
Judgment  in  replevin,  799,  804. 
Judgment  in  scire  facias,  836.     See  "  Scire  Facias." 
Judgment  in  actions  against  prisoners,  when  to  proceed  to,  &c.,  855. 
Judgment  in  actions  against  executors  or  administrators,  880;  against  heir  on 

bond,  &c.,  of  ancestor,  886. 
Judgment  in  error,  376,  384,  388.  ' 

Judgment  upon  a  demurrer  to  evidence,  310. 
Judgment  de  melioribus  damnis,  323. 
Judgment  after  an  award,  1260, 
Judgment,  reviving  of,  by  scire  facias,  817,  &c. 
Judgment,  arrest  of,  motion  &c.  for,  1110. 
Judgment  of  court  baron,  how  proved,  222. 
Judgment  paper,  not  evidence,  217. 

Judgment  recovered,  when  plea  of,  not  issuable,  163;  note  in  margin  of  plea, 
&c.,  169;  when  plaintiff  may   sign  judgment  on,  169;    staying  action, 
after  remedy  against  one  of  several  wrong-doers,  &c.,  993;  plea  of,  by  ex- 
ecutor, puis  darrein  continuance,  &c.,  880,  300;  plea  of,  by  executor, 
when  prevented,  162. 
Jurat  of  affidavit,  1213;  erasure,  &c.,  in,  1214. 
Jurata  in  Nisi  Prius  record,  247. 
Jurisdiction  of  the  courts. 
In  what  actions,  1. 
By  what  process  commenced,  2. 
As  courts  of  appeal,  3. 

of  courts  at  Westminster  extended  to  Chester  and  Wales,  3. 
Jurisdiction,  proceedings  upon  plea  to  the,  654;  affidavit  on  plea  of  nonjoinder 

of  defendant,  must  state  him  to  be  in  jurisdiction  of  court,  651. 
Jurors. 

Who  may  be. 

Who  exempt  from  serving,  303. 
Qualitications,  304,  305. 
How  punished  for  non-attendance,  305. 
Challenges. 

What,  305. 

To  the  array,  305;   causes  of  principal  challenge  to  the  array,  305; 

challenge  to,  for  favour,  306  ;  in  special  jury  cause,  306. 
To  the  polls,  306  ;  principal  challenges  to,  306;  propter  honoris  re- 
spectum,   306  ;  for  defect  in  property,  person,   or  description, 
306  ;  wrong  name,  307;  for  partiality  or  bias,  307;  for  crime, 
308  ;  challenge  to  the  polls  for  favour,  308. 
When  and  how  to  be  made,  308. 

How  tried,  309;  to  the  array,  309;  proceedings  of  array  quashed, 
309;  of  challenges  to  the  poll  to   favour,  309;  principal,   309; 
juror  may  be  examined,  309;   result  of  trial  of,  309;  miscon- 
duct, &c.,  of,  new  trial  for,  1089,  1091. 
Jury  de  medietate  linguae,  305,  303. 
Jury  de  ventre  inspiciendo,  303,  307. 
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Jury  in  trials  at  bar,  2C)\\. 
Jury  process. 

What  it  is,  249 ;  for  trial  at  bar,  249;  for  trial  at  Nisi  Prius,  250. 

revire  facias,  2.50;  diroction  of,  250;  form  of,  250;  teste   and  return  of, 

250;  defects  in,  251. 
Distringas  or  Habeas   Corpora,  251;  teste  and  return  day  of,  251;  what 

defects  in,  aided  or  amendable,  1128. 
How,  and  by  whom,  sued  out,  251;  resealing  where  cause  stands  over,  252. 
How  returned  in  comvioji  jury  cases,  252. 
Special  jury,   how  struck,   and  process  for,  returned,   S(C.,    253 ;     motion 

for  in  replevin,  253  ;    marking  cause  as  a  special  jury,  &c.,  254; 

mode  of  proceeding  to  strike  special  jury,   254;  change  of  sherifl's, 

255;  special  jury  process,  255;  sheriff's  expenses  of  executing,  255; 

proceedings  where  special  jurors  make  default,   255;   certificate  for 

costs  of,  255. 
View,  how  obtained  and  in  what  cases,  256. 
Venire  de  novo  before  verdict,  257. 
Justices  of  peace,  actions  against,  &c. 
Limitation  of  action,  910. 
Notice  of  action,  &c.,  910. 
Declaration,  912. 
Venue,  912. 

Plea  and  other  proceedings,  &c.,  912. 
Tender  of  amends  and  payment  into  court,  913. 
Proof  of  notice,  913. 
Damages  in,  913,  326. 
Costs,  913. 
Justices  of  peace,  other  matters  as  to. 

Practising  attorney  cannot  be  justice  of  peace,  48  ;  affidavit  to  hold  to  bail 

cannot  be  sworn  before,    496;   proof  of  conviction,    &c.,  of,  218; 

empowered  to  give    possession   of  premises  on   vacant  possession, 

&c.,  772. 
Justicies,  &c.,  attorney  may  sue  out,  &c.,  though  not  certificated,  34,  35;  not 
within  2  W.  4,  c.  39,  125,  n.  (c) ;  writ  of  pone,  the  mode  of  removing  it 
to  superior  court,  795. 
Justification  of  bail.     See  "Bail.'' 

K. 

King.     See  "  Queen." 

King's  Bench.     See  "  Qtieen's  Bench." 

Kingston-upon-Hull,  direction  of  writs  to,  509. 


L. 

Labouring  jury,  new  trial  in  case  of,  1092. 

Laches,  when  attorney  liable  for,  58,  60;  in  ruling  sheriflf  to  return  writ,  548; 
to  bring  in  body,  553;  in  moving  for  attachment  against  him,  555;  ex- 
ception to  bail  waived  by  laches,  587;    in  suing  bail  to  sheriff,  567;  io 
declaring  against  prisoner,  852;  in  proceeding  to  trial  or  judgment,  &c. 
against  prisoner,   856,  864  ;    in  proceeding    to  execution  against,  864» 
when  term's  notice  necessary  after,  see  "  Term's  Notice." 

Lancaster,  &c. ;  sheriff  of,  amount  of  fees  entitled  to,  18;  direction  of  writ 
to,  531,  509;  rule  to  return  writ,  550;  removal  of  cause  from,  to  have 
execution,  951. 

Landlord  and  tenant.      See  "Rent,"  "Ejectment,"  "  Fioctures." 

Lands,  how  bound  by  a  judgment,  341;  by  writ  of  execution,  405;  extending 
of,  443. 
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Land-tax,  attorney  cannot  be  commissioner  of,  48  ;  proof  by  entries  in  books 

of,  230. 
Larceny,  attorney  convicted  of,  62. 

Lease,  sale  of,  under  a  fi.  fa.,  427;  the  like  of  goods  leased,  431;  extending, 
&c.,  an  elegit,  443;  in  ejectment,  770;  of  property  of  outlaw  after  out- 
lawry, 933. 
Lessee  for  life,  writ  of  error  by,  348;  sale  of  interest  of,  under  fi.  fa.,  427. 
Letters  of  administration,  proof  of,  221. 
Letters  patent,  how  proved,  219  ;  scire  facias  to  repeal,  829. 
Levari  facias,  generally,  448;  now  superseded  by  elegit,  448. 
Levari  facias  upon  outlawry,  932,  448. 

Libel,  in  Ecclesiastical  Court,  how  proved,  221 ;    in  Court  of  Admiralty,  how 
proved,  221;  change  of  venue  in  action  for,  958  ;  putting  off  trial  in  case 
of,  1062. 
Liberty,  direction  and  execution  of  writs  in,  508. 
Liberuni  tenementum,  plea  of,  need  not  be  signed  in  Q.  B.,  171. 
Lichfield,  direction  of  writs  to,  509. 

Lien,  of  officers  of  court  for  fees,  8;  of  an  attorney,  86;  of  an  agent,  46;  plea 
of,  185;  party  having  seized  same  goods  in  execution,  waives  lien,  432; 
suing  on  judgment  no  waiver  of  lien  on,  342. 
Limitations,  statute  of. 

Plea  of,  is  issuable,  163. 

How  far  payment  into  court  prevents  operation  of,  980. 
In  ejectment,  731. 

In  actions  against  justices  of  peace,  officers  of  customs  and  excise,  910. 
In  actions  by  executors,  874;  in  actions  against  executors,  877. 
On  writs  of  error,  346. 

Entry  of  process  on  roll  to  save  statute  of,  922  ;   decisions  on  the  statute 
as  to,  922;  on  proceedings  by  writ  of  summons,  923;  proceedings  by 
capias  under  2  W.  4,  c.  39,  925;  in  inferior  court,  925. 
Lincoln,  direction  of  writs  to,  509. 
Liquidated  damages,  affidavit  to  hold  to  bail  for,  482  ;  when  recoverable,  320; 

interest  in  error  on  judgment  on,  378. 
List  of  causes  for  trial,  265;  court  in  banc  have  no  jurisdiction  over,  265; 
marshal  must  not  insert  cause  in,  when  distringas  not  re-sealed,  252  ;  of 
special  jurors,  254;  of  prisoners  supersedeable,  865. 
Local  actions,  award  of  venire  into  a  different  county,  1170,  305;    change  of 

venue  in,  957,  960. 
Lodgers,  not  sufficient  bail,  599. 
Log-book,  inspection  of,  refused,  1024. 
London,  direction  of  writs  to,  509;  misdescription  in  direction,  510;  no  trial 

at  bar  in,  262  ;  error  from  the  courts  of,  352. 
Lords,  error  to  the  House  of,  381,  389;  see  "Error;"  judgment  of  House  of, 

how  proved,  218;  journal  of,  219. 
Lords'  Act,  proceedings  by  and  against  prisoners  under,  871. 
Lo.ss  of  trial,  what  is,  &c.,  569;  proof  of  lost  deed,  &c.,  229;  inspection  in  case 
of,  1025;  amendment  of  lost  postea,  329,  1132;  amendment  of  lost  judg- 
ment roll,  338,  1132;  reference  to  compute  on  lost  bill,  721. 
Lots,  jury  giving  verdict  by,  void,  287  ;   appointing  umpire  by,  bad,  1234. 
Lunacy,  attorney's  bill  for  business  in,  how  taxable,  70;  excuse  for  not  bring- 
ing in  body,  555;  return  of,  to  capias,  555,  551  ;  witness  becoming  lu- 
natic, 226;  no  ground  for  granting  further  time  to  render  principal,  623. 
Lunatics,  909.     See  "  Idiots:' 
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M. 

Magistrate.     See  *^  Justice  of  Peace." 

Malicious  arrest,  costs,  &c.,  in,  1  HS;  when  action  lies  for,  1 148, 

Malicious  prosecution,  proof  in  action  for,  218;  new  trial  for  excessive  da- 
mages in  action  for,  1098. 

Malicious  trespass,  costs  in  action  for,  1 145. 

Mandamus  to  examine  witness  on  interrogatories,  237,  238. 

Mandavi  ballivo,  return  of,  to  mesne  process,  551;  to  final  process,  412,  435, 
446,  453. 

Manor,  rolls,  &c.,  of,  proof  by,  222. 

Maps  of  manors,  &c.,  how  proved,  223. 

Marginal  notes,  in  demurrer  books,  itc,  663  ;  in  judgment,  337  ;  in  statutory 
plea,  188. 

Mariners.     See  "  Sailors." 

Market  overt,  sale  of  goods  in,  under  execution,  &;c.,  431. 

Marksman,  affidavit  by,  1214. 

Marriage,  when  feme  inay  be  holden  to  bail,  472 ;  discharge  of,  on  arrest,  472  ; 
proof  of  marriage  register,  223;  when  writ  of  error  abates  by,  355;  war- 
rant of  attorney  in  case  of,  689;  of  female  plaintiff  or  defendant,  1183, 
896,  897;  how  far  revokes  arbitrator's  authority,  1227. 

Marshal  and  associate  to  the  chief  justice,  12. 

Marshal  of  Queen's  Bench  prison,  12. 

Marshal  or  Warden,  action  against  for  an  escape,  &c. 
Process,  849. 
"When  to  be  issued,  849. 
Cannot  be  held  to  bail,  849. 

Mode  of  proceeding  where  improperly  arrested,  848,  849. 
Declaration,  849. 
Plea,  849, 152. 

Inspection  of  Habeas  Corpus,  850. 

Shewing  and  giving  information  as  to  prisoners,  &c.,  850. 
Notice  of  escape,  850. 
Execution  against,  850. 

Marshal,  proceedings  against  prisoner  in  custody  of,  851.     See  ^'Prisoner." 

Master  of  the  crown  office,  13. 

Master  of  the  courts,  12  ;  to  perform  duties  of  officers  abolished,  12;  appoint- 
ments by,  when  to  be  attended  to,  12,  58  ;  taxation  of  costs  by,  333;  wheu 
not  bound  to  attend,  333;  notice  of  taxation,  &c.,  333  ;  reference  to  com- 
pute before,  721. 

Material  evidence,  what  is,  961. 

Members  of  parliament,  subject  to  bankrupt  laws,  proceedings  against,  839; 
privileged  from  arrest,  465;  mode  of  compelling  appearance  and  security 
for  debt  and  costs,  839;   process  against,  840;  attachment  against,  1267. 

Memorandum  to  be  subscribed  to  writ  of  summons,  109;  to  writ  of  capias,  518. 

Memorandum  of  warrant  to  sue,  unnecessary,  50. 

Memorandum,  at  commencement  of  issue,  &c.,  discontinued,  199,  n.  (p). 

Memorial  of  judgment,  &c.,  registry  of,  341. 

Merits,  affidavit  of,  on  setting  aside  proceedings  against  sheriff,  nr  bail  to  she- 
riff, 569;  when  granted,  570  ;  on  setting  aside  regular  judgment,  705. 

Mesne  profits,  action  for. 
What,  785. 

By  whom  it  may  be  brought,  785. 
Against  whom,  785. 
Arrest  for,  786. 
What  a  defence,  786. 
Security  for  costs,  786. 
Amount  of  damages,  786. 
Mitigation  of  damages,  787. 
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Mesne  profits,  action  for,  (continued). 

Actioti  pending  error,  787. 

Costs  in,  787. 

Other  proceedings  as  to,  787. 
Middlesex,  registry  of  judgment,  to  bind  lands  in,  341. 
Military  officers,  &c.,  privilege  of,  from  being  held  to  bail,  475. 
Militia,  attorney  not  privileged  from  serving  in,  47. 
Minute-book  of  House  of  Lords,  proof  by,  218  ;  of  parliament,  proof  by,  219; 

of  proceedings  at  sessions,  proof  by,  218  ;  of  clerk  of  peace,  218  ;  minute 

of  verdict  by  associate,  1131. 
Miscasting  up  of  damages  in  judgment  does  not  avoid  it,  335;  in  postea,  1131. 
Misconduct   of  an  attorney,  how   punished,   60;  of  agent  to  attorney,  46 ;  of 

jury,  new  trial,  &c.,  in  case  of,  1089. 
Misdirection  of  judge,  &c.,  new  trial  for,  1087,  1104. 
Misericordia,  entry  of,  in  judgment,  335. 
Misjoinder  of  counts,  how  remedied,  324,  325. 
Misnomer,  in  affidavit  of  debt,  485;  in  writ  of  capias,  510,  511;  discharge  of 

person  arrested  by,  511;  plea   in  abatement  for,   not  allowed,   104,  652; 

summons  to  amend,  511,  104;  execution  in  case  of  misnomer,  450;  in 

commencement  of  plea,  167;   in  judgment,  &c.,  on  warrant  of  attorney, 

698  ;  in  writ  of  error,  353;  new  trial  where  a  juror  sworn  by  wrong  name, 

&c.,  1089. 
Misprision  of  clerks,  1115,  &c. 

Mitigation  of  damages,  what  may  be  taken  into  consideration  in,  325,  326. 
Mittimus  to  a  county  palatine,  award  of,  in  issue,   200  ;  the  like  in  the  Nisi 

Prius  record,  247;  how  sued  out,  &c.,  247. 
Mixed  actions.  Court  of  Q.  B.  has  n  ojurisdiction  in  great  part  of,  1;  damages 

in,  322. 
Money  had  and  received,  &c.  when  attorney  liable  for,   64  ;   remedy   for,  after 

over-payment  of  his  bill,  71;  attorney's  bill  for  money  lent,  when  must 

be  delivered,    71;  statement  of,  in  affidavit  to  hold  to  bail,  488;  affidavit 

to  hold  to  bail  for  money  lent,  paid,  or  had  and  received,    488,  489;  when 

a  defendant  may  sue  for  contribution,  323,  417. 
Money,  when  seizable  in  execution,  427. 
Money,  payment  of,  into  court,  969;  see  "Payment  of  Money  into   Court;" 

payment  of,  to  sheriff,  614.     See  "Deposit  with  Sheriff." 
Month,  calculation  of,  75,  93,  549,  160,  161. 
Mortgage,  reference  to  compute  in  action  on,  709,  721;  staying  proceedings 

in  ejectment,  or  on  bond  for,  on  paying  arrears,  &c.,  755,  984;  interest  on 

judgment  in  error  on  contract  for,  378;  sale  of  equity  of  redemption  on 

fi.  fa.,  427;  the  like  of  goods,  &c.,  mortgaged,  431;  mortgagee  admitted 

to  defend  in  ejectment,  752. 
Motions  and  rules  generally,  1184.     See  "  Rules  and  Motions." 
Multiplicity  of  actions  on  bail-bond,  562;  on  recognisance  of  bail,  641. 
Mutiny  acts,  regulations  in,  as  to  actions  against  soldiers,  &c.,  475. 
Mystery,  statement  of,  in  affidavit,  485;  in  writ,  106,  515. 
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Names  of  parties,  statement  of,  in  affidavit  to  hold  to  bail,  485;  statement  of, 
in  writ,  103,  129;  statement  of  initials,  103,  129;  consequences  of  mis- 
nomer in,  104;  how  misnomer  waived,  104;  mis-statement  of,  in  com- 
mencement of  plea,  does  not  make  it  a  nullity,  166;  statement  of,  in  writ 
of  error,  356. 

Names  of  bail  in  bail-piece,  578. 

Navy  officers,  &c.,  privilege  of,  from  arrest,  &c.,  474. 

Negative  of  tender  in  affidavit  to  hold  to  bail,  495. 

Negligence,  attorney's  liability  for,  62;  punishment  of,  64;  liable  for  acts  of 
agent,  45;  when  a  defence  to  his  bill,  84;  of  sheriff  in  serving  writ,  534; 
in  suffering  escape,  &c.,  543;  change  of  venue  in  action  for,   959. 
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Ne  recipiatur,  92;  to  prevent  cause  being  tried,  209,  259, •  notice  of  trial  after, 

209,  211. 
Ne  unqiies  executor,  &c.,  plea  of,  need  not  be  signed,   171;  consequences  of 

pleading,  &c.,  879. 
Nemo  bis  vexari  pro  eadem  causa,  maxim  of,  470. 
New  assignment,  197  ;  costs  in  case  of,  1 1'14. 
Newcastle-upon-Tyne,  direction  of  writs  to,  509. 
Newspapers,  execution  of  process  against  proprietors  of,  438. 
New  Trial. 

What  and  when  proper  remedy,  1086. 
Cases  in  which  it  tvill  he  granted,  1086. 

Mistake,  &c.,  of  judge,  1086;  misdirection,  1087  ;  improper  discharge 
of  jury,  1087;  wrong  nonsuit,  1087;  wrong  admission  or  rejec- 
tion of  evidence,  1088  ;  where  objection  has  been  waived,  or  not 
raised  at  Nisi  Prius,  1088  ;  where  there  is  a  bill  of  exceptions, 
1089. 
Default  or  misconduct  of  officer  of  court,  1089. 

Default  or  misconduct  of  jury,  1089;  where  sworn  by  wrong  name, 
1089;  where  verdict  against  evidence,   1089;    where  evidence 
conflicting,  1090;  where  damages  excessive,  1090;  where  da- 
mages too  small,  1091;  misconduct  in  jury,  1091. 
Absence,  &c.,  of  counsel  or  attorney,  1092. 

Default   or  misconduct   of  opposite  party,   1092;     improperly   in- 
fluencing jury,   1092;    misleading  or    taking  by  surprise   the 
opposite  party,  1092;  where  no  notice  of  trial  given,  1093. 
Default  or  misconduct  of  witnesses,  1093;  non-attendance  of,  1093; 

perjury  of,  1093;  mistake  of,  1094;  incompetency  of,  1094. 
Discovery  of  new  evidence,  &c.,  after  trial,  1094;  defence  not  set 

up  at  trial,  1095. 
Error  in  pleading,  variance,  &c.,  1095;  defect  in  special  case,  1095. 
Where  one  of  several  issues,  &c.,  has  been  wrongly  decided,  1096. 
Where  action  or  defence  is  trifiing'or  vexatious,  1096;  plea  in  abate- 
ment or  defence  not  on  merits,  1097. 
Where  a  previous  new  trial,  1097. 

Where  leave  has  been  reserved  to  enter  a  nonsuit  or  verdict,  1097. 
After  writ  of  trial  or  inquiry  before  sheriff,  1098. 
In  penal  actions,  1098. 
In  ejectment,  1008. 
In  replevin,  1098. 
Mode  of  obtaining  new  trial. 
In  what  court,  1098. 
By  whom  applied  for,  1099. 
Motion  and  rule  for,  1099. 
At  what  time  to  be  made,  1099, 
Not  after  motion  in  arrest  of  judgment,  1100. 
Not  after  error,  &c.,  brought,  1101. 
After  certificate  for  immediate  execution,  1101. 
Second  motion  on  fresh  points,  1 101. 
Affidavits  in  support  of,  1101. 

When  put  in  new  trial  papers,  or  merely  as  a  rule,  1101. 
Rule  nisi,  how  drawn  up,  and  brought  on  for  argument,  &c.,  1101. 
The  argument,  &c.,  1 102. 
What  terms  imposed,  1102. 
Amendment  after  trial,  1103,  1126. 
Proceedings  on  rule  absolute,  1103. 
The  like  on  rule  discharged,  1103. 
The  new  trial. 

When  to  take  place,  1103. 
Nisi  Prius  record,  &c.,  1103. 
Entry  on  record  after,  1103. 


Index.  1347 

New  trial,  {continued). 

Trial  by  proviso,  1103. 
The  costs. 

in  case  of  misdirection,  1104. 
in  case  of  misconduct,  &c.,  of  jury,  1104. 
in  case  of  fraud  or  surprise,  1 104. 
on  new  ground,  1104. 

where  new  trial  granted  without  mention  of  costs,  1104. 
where  costs  are  ordered  to  abide  event,  1105. 
double  costs  of  first  trial,  1106. 
recovery,  &c.,  of  costs  of  first  trial,  1106. 
amount  of,  &c.,  1106. 
Venire  de  novo,  1106. 
Nient  dedire,  201. 
Night,  arrest  may  be  made  in,  531;  writ  of  execution  may  be  executed   in, 

408;  writ  may  be  served  in,  114. 
Nihil,  return  of,  to  scire  facias,  830,  639,  640;  not  countenanced,  833;  leave 

necessary  to  sign  judgment  on,  833. 
Nil  capiat  per  breve,  judgment  of,  for  defendant  on  demurrer,  dQQ. 
Nil  debet,  plea  of,  abolished,  186;  when  plaintiff  may  sign  judgment  on,  166. 
Nil  dicit,  judgment  by,  700. 
Nisi  Prius,  meaning  of,  246;  sittings  at,  103. 
Nisi  Prius  record,  generally. 

What  and  form  of,  246;  how  made  up,  246;  when  action  tried  in  Lan- 
caster or  Durham,  200,  247;  date  of  pleading,  247. 
When  ayid  how  sealed  and  passed,  247;  in  Lancaster  or  Durham,  247; 
when  to  be  sealed  in  town  causes,  247;  when  in  country  causes,  247; 
re-passing  when  cause  stands  over  unnecessary,  248;  amending 
distringas  &c.,  248;  re-sealing,  248;  costs  of  passing,  248;  fees  of,  248. 
Variance  between  Record  and  Issue,  248. 

When    amended,    249;  amendment   of    clause  of    Nisi  Prius   and  dis- 
tringas, where  cause  stands  over,  248;  amendment  by  judge,   246; 
variance  in  matters  stated  in  record,  and  those  proved,  280. 
Nisi  Prius  record,  in  ejectment,  757,  785. 

Nisi  Prius  record,  in  error  coram  nobis,  394;  the  like,  in  feigned  issues,  646. 
Nolle  prosequi. 

what  it  is,  1081. 

to  the  whole  declaration,  &c.,  1081. 
to  some  of  several  counts,  &c.,  1081. 
to  part  of  a  count,  1082. 
as  to  some  of  several  defendants,  1082. 
how  entered,  1083. 
costs  on,  1083. 
retraxit,  1084. 
Nominal  defendant,  where  party  who  defends  ejectment  in  name  of,  made 

liable  to  costs,  763. 
Non  assumpsit,  when   to  be  pleaded,   185;  what   pleas   amount    to,  188;  if 

pleaded  in  debt,  plaintiff  may  sign  judgment,  166. 
Non  est  factum,  when  to  be  pleaded,  186;  its  effect  on  the  proofs,  186. 
Non  est  inventus,  return  of  on  capias,  551;  on  ca.  sa.,  454;  to  writ  of  dis- 
tringas, 131. 
Non-joinder,  plea  of  generally,  651,  see  "  Abatement;"  affidavit  on  must  state 
defendant's  residence,  &c.,  651;  time  allowed  to  plead  it,  653;  plaintiff 
may  reply  bankruptcy,   &c.,  651;    on  subsequent  action    after  plea   of 
plaintiff  may  have  verdict  against  one  defendant,  652;  form  of  declara- 
tion in  such  a  case,  652. 
Non  obstante  veredicto,  judgment  of. 

what  and  in  what  cases  granted,  1108. 
the  motion,  argument,  and  rule  &c.,  for,  1108. 
writ  of  inquiry  on,  1108. 
VOL.  II.  '  H  H 
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Non  obstante  veredicto,  judgment  of,  {continued). 

costs  on,  1 109. 
Nonpros,  judgment  of, 
n'ltai,  1052. 

For  not  (h daring,  1052;   wliere  several  defendants,  1052;  after  outlawry, 
1053;  in  replevin,   105.'{;  after  renioval   from  inferior  court,   1053; 
when  defendant  may  sign  it,  1053;  within  what  time,  1054. 
For  not  replying,  Sfc,  1054;  may  be  signed  to  part  of  suit,  1054;  by  one 
of  several  defendants,   1052;  in  replevin,  1055;  in  ejectment,  751, 
752;  where  plea  a  nullity,  1055. 
For  not  entering  the  issue,  1055. 
In  error,   1055;    for   not  transcribing  record,   368,    when  defendant  iu 

error  may  sign,  for  not  assigning  error,  &c.,  369. 
In  other  cases,  1055. 
How  signed,  1055. 

In  what  cases  set  aside,  1056:  when  regular,  1056;  when  irregular,  1056. 
Costs  and  execution,  S^c,  1056. 
Proceedings  after  it,  1056. 
Non  sum  informatus,  judgment  by,  700. 
Nonsuit. 

plaintiff  may  elect  to  be  nonsuit,  286,  313.     . 
at  what  time  called  for,  313. 
in  what  cases,  313. 
in  trial  by  proviso,  314. 
where  recorded,  and  leave  reserved  for,  314. 
costs  on,  314. 

judgment  as  in  case  of,  314,  see  infra. 
how  set  aside,  and  on  what  conditions,  314. 
Nonsuit  in  ejectment,  759,  784. 
Nonsuit  in  replevin,  807. 
Nonsuit  in  sci.  fa.  836. 
Nonsuit,  judgment  as  in  case  of. 
In  lohat  cases. 

generally,   1070;    when  issue    deemed  to  be  joined,    1070,  n.{n); 
where  cause  has  been  taken  down  for  trial,   1071;  where  the 
delay  is  not  caused  by  the  plaintiff"    1072;  where  costs  for  not 
proceeding  to  trial  have  been  moved  for,  1072;  not  favoured, 
1072. 
in  town  causes,  1072. 
in  country  causes,  1074. 
in  causes  before  the  sheriff,  1074. 
The  Motion,  Rule,  Affidavit,  S^c,  1075;  not  granted  at  chambers,  1076; 
term's  notice  unnecessary,  1376;  entry  of  issue  unnecessary,  1076; 
the  rule,  1076;  when  discharged  unconditionally,  1076;  when  dis- 
charged  upon  just   cause   and   reasonable   terms,   1077;    rule  not 
opened  for  falsehood  in  affidavit,  &c.,  1078;  rule  how  drawn  up,  and 
judgment  signed,  &c.,   1078;    costs  of  the  day,  when  part  of  the 
rule,  1078. 
Default  after  peremptortj  Undertaking,  1079  ;  enlargement,  discharge,  &c., 
of  peremptory  undertaking,  1079;  costs  of  enlargement,  1080. 
Norwich,  directions  of  writs  to,  509. 
Not  guilty,  v/hen  to  be  pleaded,   and  effect  of,  187;  what  plea  amounts  to, 

192,  193;  when  plea  of,  a  nullity,  166. 
Note  of  allowance  of  writ  of  error,  357. 
Notice,  in  general,  service  of,  37,  52,  579  ;  on  agents,  45  ;  service  on  attorney, 

where  &c.,  52  ;  time  of  service,  53. 
Notice  of  action,  against  justices,  &c.,  910. 
Notice  of  application  for  admission  as  attorney,  29. 
Notice  of  attorney's  lien,  87. 
Notice  to  plead,  152. 
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Notice  of  striking  out  similiter  and  demurring,  204. 

Notice  of  bail,  in  town,  579;  the  like  in  country  cases,  610;   the  like  in  error, 

358;  opposing  bail  for  defect  in,  597. 
Notice  of  exception  to  bail,  in  town,  586  ;  in  the  country,  610. 
Notice  of  justification  in  town,  593,  594;  the  like  in  country  cases,  611 ;  op- 
posing bail  for  defect  in,  598. 
Notice  of  time  to  inquire  after  bail,  605. 
Notice  of  render  by  bail,  628. 
Notice  of  scire  facias,  832,  833,  640. 
Notice  of  filing  declaration,  141. 
Notice  of  levy  under  a  distringas,  129. 
Notice  of  set-otf,  not  now  admissible,  186.  n.  (A"). 

Notice  of  intention  to  dispute  bankruptcy,  901,  903;  amendment  as  to,  1126. 
Notice  of  inquiry,  714;  on  back  of  joinder  in  demurrer,  661. 
Notice  of  attending  inquiry  by  counsel,  717. 
Notice  of  motion  generally,  1186. 
Notice  to  admit  documents  in  evidence,  212,  213. 
Notice  to  produce  papers,  &c.,  224. 
Notice  of  trial  at  Nisi  Prius,  205. 
Notice  of  trial  by  continuance,  209. 
Notice  of  countermand,  210. 
Notice  of  term's  notice,  210. 
Notice  of  trial,  in  trials  at  bar,  263. 
Notice  of  trial  before  sherifl^,  295. 
Notice  of  trial  to  prisoners,  855. 

Notice  of  trial  in  ejectment,  under  11  Geo.  4  &  1  Will.  4,  c.  70,  784. 
Notice  of  motion  to  put  off  trial,  1063. 
Notice  of  taxation  of  costs,  334. 
Notice  of  waiver  of  judgment  by  default,  704. 
Notice  of  motion  for  judgment  as  in  case  of  a  nonsuit,  1076. 
Notice  of  motion  for  interest  on  judgment  in  error,  378. 
Notice  to  quit,  in  what  cases  necessary,  733  ;  proof  of,  228,  229. 
Notice  to  compute  principal  and  interest,  &c.,  721. 
Notice  to  appear  in  ejectment,  734,  778,  783. 
Notice  of  distress,  &c.,  for  rent,  789. 

Notice  to  marshal,  &c.,  of  grounds  for  preventing  supersedeas  of  prisoner,  866. 
Notice  by  prisoner,  &c.,  under  48  Geo.  3,  c.  123,  s.  1,  869. 
Nottingham,  direction  of  writs  to,  509. 
Nuisance,  view  in  action  for,  256. 
Nul  tiel  record,  proceedings  upon. 

When  a  record  of  the  same  court  is  pleaded,  669. 

•Issue,  form  of,  &c.,  669  ;  demand  of  term  and  number  on  the  roll, 
669;  rule  to   produce  record,   669;  notice  by  plaintiff  of  pro- 
duction of,  670. 
The  trial,  670. 
Judgment  on,  &c.,  670  ;  for  plaintiff,  670  ;  for  defendant,  671 ;  entry 

of  proceedings  on  roll,  671. 
Costs  on,  671. 
Execution  on,  671. 
Amendment,  671. 
When  a  record  of  another  court  is  pleaded,  672. 

Plea  of  judgment  recovered  in  another  court,  672  ;  marginal  note, 

in  plea  of  number  of  roll,  672. 
Issue,  672. 
Certiorari,  672. 

Trial,  and  subsequent  proceedings,  673,  669,  670. 
Nulla  bona,  return  of,  to  fi.  fa.,  419;  to  writ  of  distringas,  131. 
Nullity,  distinction  between  null  and  irregular  process,  522;  distinction  between 
nullity  and  irregularity  in  pleading,   167;  when  plaintiff  may  treat  plea 
as,  167;  when  he  may  treat  a  plea  in  abatement  as,  655 ;  if  defendant's 

H   H  2 
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Nullity,  {continued). 

pica,  iSrc,  nullity,  he  cannot  sign  judgment  for  want  of  replication,  &c., 
195,  ()55  ;   of  rejoiiuler,  198;  of  surrejoinder,  198. 

Number  of  parties  in  affidavit  of  debt,  I^S ;  in  writ  of  capias,  514. 

Nunc  pro  tunc,  filing  affidavit  of  execution  of  articles,  21  ;  entering  of  judg- 
ment, 823,  338. 

O. 

Oath.     See  ''Affidavit." 

Octo  tales, 203. 

Office  copy,  obtaining  an,  to  prove  private  statute,  216. 

Officers. 

Immediate  officers  of  the  courts,  8. 
Privileges  of,  8. 

Summary  remedy  for  their  fees,  8,  1267;  Hen  for,  8. 
Extra  fees  on  holidays,  9. 
Extortion  by,  8. 
Their  holidays,  8. 
Hours  of  attendance,  9. 

List  of  officers,  places  of  office,  and  hours  of  attendance,  10. 
Actions  by  anci  against  generally,  847. 
Officer  of  sheriff,  what  to  pay  when  sheriff  fixed,  572;    how  reimbursed,  572; 

may  be  rejected  as  bail,  601  ;  privileged  from  being  juror,  304. 
Officers  of  the  Tower,  &c.,  not  privileged  from  arrest,  464. 
Officers  of  army  and  navy,  when  privileged  from   arrest,  475  ;    exempt  from 

being  jurors,  when,  303. 
Officers  of  excise  and  customs,     See  **  Customs." 
Omittas.     See  "Nan  Omittas." 
Opening  rules,  1194. 
Opinion  of  counsel,  attorney  acting  under,  when  not  liable  for  ignorance,  63; 

of  witness,  when  admissible,  276. 
Opposing  bail,  585  ;  costs  of,  601. 

Order  of  judge  upon  summons.     See  *'  Summons  and  Order." 
Order  at  N.  P.,  amendment  of,  1136. 

Original  writ,  proceedings  by,  abolished,  2;  except  in  ejectment,  &c.,  3;  to  be 
signed  hy  cursitor,  13;    declaration  in  ejectment,  &c.,  not  to  recite,  733; 
omission  of  words,   "wheresoever"  &c.,    in  proceeding  by,  not  material, 
735;  issue  and  imparlances  in,  757  ;  amendment  of,  1118. 
Ouster  in  ejectment,  750,  771. 
Outlawry. 

On  mesne  process. 

what,  and  in  what  cases,  926. 

who  may  be  outlawed,  927. 

writ  and  process,  927. 

practical  directions  as  to,  928. 

Esigi  facias,  writ  of  proclamation,  Sfc,  928,  929. 

how  executed,  929. 

allocatur  exigent,  930. 

exigent  must  be  executed  at  five  successive  courts,  930. 

appearance,  &c.,  930, 

bail  on  exigent,  930. 

judgment  of  outlawry,  930. 

Capias  utlagatum,  SfC,  931. 

discharge  from  custody  from,  931. 

terms  on  which  outlawry  reversed  by  court  on  motion,  935. 

discharge  in  case  of  bankruptcy  and  insolvency,  931. 

Special  capias  utlagatum,  8(c.,  932. 

proceedings  to  obtain  satisfaction  out  of  property  seized,  932. 


Index.  1351 

Outlawry,  on  mesne  process,  (continued). 

where  amount  does  not  exceed  50^.,  933. 
where  it  does,  933  ;  grant  of  debtor's  lands,  &c.,  933. 
declaration  after  outlawry,  934;  where  several  defendants,  934. 
On  final  process. 

on  what  process,  934. 
writ  of  proclamation  not  necessary,  935. 
proceedings  on  capias  utlagatum,  935. 
after  error,  935. 
Reversal,  Sfc,  of. 

How  effected,  935. 

Reversal  of  on  application  to  the  court  or  judge,  935;  what  terms 
imposed  on  defendant,  936;  at  what  time  applied  for,  937;  by 
whom  applied  for,  937;  form  of  bail  required,  937;  practical  pro- 
ceedings to  reverse  an  outlawry  on  mesne  process,  938  ;  super- 
sedeas when  defendant  in  custody,  938;  practical  proceedings  to 
reverse  outlawry  after  final  judgment,  939;  reversal  in  case  of 
insolvency,  939. 
Reversal  by  writ  of  error,  939. 
Costs  on,  939. 
Overplus,  in  execution,  in  ejectment,  768;  under  distress  for  rent,  790. 
Overseer,  attorney  privileged  from  being,  47. 
Oyer  of  deeds,  &c. 

what,  and  in  what  cases,  1019. 

does  not  include  inspection,  1019. 

defendant  not  bound  to  plead  without  it,  1020. 

demand  of  when  not  demandable,  1020. 

at  what  time  and  how  demandable,  1020. 

when  granted  and  time  for  pleading  after,  1020. 

how  granted,  1020. 

refusal  of,  1021. 

proceedings  after  oyer,  1021. 

when  defendant  should  set  out  the  deed  or  not,  1021. 

when  party  who  grants  oyer  may  set  out  the  deed,  1022. 


Palace,  arrest  cannot  be  made  in,  532;  nor  can  execution,  410. 

Palace  court,  arrest  under  process  of,  532;  removal  of  cause  from,  946,  &c. ; 

render  of  bail,  where  cause  removed  from,  624. 
Paper  book  abolished,  202. 

Paper  books  on  argument  of  error,  374,  375;  on  demurrer,  663,  665. 
Paper  days,  95. 

Parish  register,  how  proved,  223. 
Parliament,  members  of,  cannot  be  held  to  bail,  465;  how  discharged  on  arrest, 

465;  bail  of,  discharged,  635;  proof  of  proceedings  in,  219;  dissolution  or 

prorogation  of,  no  abatement  of  writ  of  error,   355;   bill   for  business  in, 

when  taxable,  70. 
Parochial  relief,  receiving  of,  ground  for  rejecting  hail,  600. 
Parol,  demurring  not  allowed,  885, 
Parol  evidence,  225,  &c. 
Part  of  cause  of  action,  cognovit  for,  676;  part  of  warrant  of  attorney  bad,  691 ; 

plea  answering  only  part,  judgment  or  demurrer  on,  167;  nonpros  to 

part  of  suit,  1054;  affidavit  bad  in  part,  494. 
Particulars  of  demand. 

where  there  are  indebitatus  counts,  1028. 

where  there  are  special  counts,  1029. 

in  actions  ex  contractu,  1029. 
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Particulars  of  demand,  {continued). 
in  actions  ex  delicto,  1030. 
in  ejectment,  1030. 
at  what  time,  and  how  obtained,  1032. 
on  what  terms,  and  consequences  of  not  giving  them,  1032. 
amendment  of,  1031'. 
■what  errors  in,  are  material,  1037. 
time  for  pleading  after,  1035. 
annexing  of  to  the  record,  1035. 
effect  of  on  the  pleadings  and  evidence,  1036. 
payments  specifically  admitted  in,  need  not  be  pleaded,  1036. 
proof  confined  by  particulars,  1036. 
mistakes,  not  misleading,  immaterial,  1037. 
omission  when  cured  by  defendant's  evidence,  1038. 
special  counts  not  affected  by,  1039. 
proof  of  items  omitted  from  former  bill,  1039. 
the  particulars,  how  proved,  1039. 
Particulars  of  premises  or  breaches,  &c.,  in  ejectment,  754. 
Particulars  of  set*off. 
how  obtained,  1033. 
form  of,  1034. 

annexing  of,  to  record,  1035,  258. 
Particulars  of  objection  to  a  patent,  171. 
Parties  to  suit,  when  privileged  from  arrest,  469. 

Partners,  delivery  of  attorney's  bill  to,  74;  execution  against,   431;    one  of 
them  signing  a  cognovit,  or  warrant  of  attorney,  075,  682;  judgment  on, 
690;  bringing  action  w^ithout  consent  of  other,  996,  756. 
Passing  of  record  of  Nisi  Prius,  247;  repassing  of,  248. 

Patent,  change  of  venue  in  action  for  infringement  of,  959;  particulars  of 
objections,  1031 ;  costs,  &c.,  in  such  action,  1146;  amendment  of  notice 
in  action  for,  1 126. 
Pauper,  actions  by. 

who  admitted  to  sue  in  forma  pauperis,  918. 
in  what  cases,  918. 
when  admitted,  918. 
how  admitted,  918. 
effect  of  admission,  919. 
no  fees,  &c.,  payable  by  pauper,  919. 
costs  in  case  of,  919,  920. 
proceedings  in  the  cause,  920. 
when  dispaupered  or  compelled  to  pay  costs,  920, 
Pawn,  things  pawned  saleable  under  a  fi.  fa.,  431. 

Payment,    to  agent   of  attorney,   45;  to  attorney,  53;    to    sheriff  under   an 
execution,  423,  452;  of  attorney's  bill,  when  taxable,  &c.,  after  78;  by 
sheriff  to  discharge  himself  on  regular  proceedings  against  him  for  not 
bringing  in  body,  &c.,  572;  for  copy,  &c.,  of  declaration  filed,  142. 
Payments,  particulars  of,  1034,  1035. 
Payment  of  money  into  court. 

General  observations  as  to,  969. 
In  what  cases  allowed. 
in  general,  969. 

rule  of  H.  T.,  4  W.  4,  r.  18,  as  to,  970,  972. 
in  assumpsit,  970. 
in  debt,  970. 
in  covenant,  970. 
in  actions  ex  delicto,  970. 
by  executors,  &c.,  971. 
by  assignees  of  bankrupts,  &c.,  971. 
by  carriers,  971. 
by  justices  or  officers  of  assize,  971. 
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Payment  of  money  into  court,  {continued). 

by  commissioners  of  bankrupts,  971. 
to  part  of  the  declaration,  971. 
by  one  of  several  defendants,  972. 
taking  out  money  improperly  paid  in,  972. 
When  and  how  paid  iri,  972. 

interest,  how  reckoned,  973. 
paying  in  additional  sum,  973. 
transferring  money  paid  in  lieu  of  bail,  973. 
Plea  of. 

form  of,  &c.,  973. 

in  what  time  pleaded,  and  how  delivered,  974;,  152. 
Replication,  and  subsequent  Proceedings,  974. 
Costs  on, 

in  genera],  975.  * 

where  several  actions  are  consolidated,  976. 
when  allowed  to  be  paid  in  without,  976. 
defendant  may  take  advantage  of  court  of  requests'  act,  978. 
Effect  of  it. 

as  an  admission  of  the  cause  of  action,  &c.,  978. 

plaintiff  when  entitled  to  nominal  damages,   though  other  issues 

found  against  him,  980. 
action  for  malicious  arrest  after,  980. 
plaintiff  may  be  nonsuit  after,  980. 
arrest  of  judgment  after,  980. 
money  cannot  be  taken  out  by  defendant,  980. 
right  to  reply,  981. 
Payment  of  money  into  court  upon  a  plea  of  tender,  981. 
Payment  in  lieu  of  bail.     See  "  Bail." 
Payment  of  sum  indorsed  on  writ,  and  costs,  &c.,  staying  proceedings  on,  982. 

See  *'  Staying  Proceedings." 
Peers  and  Peeresses. 

Proceedings  against,  838,  839, 
Privileged  from  arrest,  838. 
Process  against,  838. 
Attachment  against,  1267. 
Exempt  from  being  jurors,  303. 
Security  for  costs  against,  1013. 
Penal  actions,  jurisdiction  of  the  court  in,  1,  997;  corporation  cannot  sue  as 
common  informer,  841 ;  arrest  in,  not  allowed,  483;  staying  proceedings 
in,  997;  staying  proceedings  on  payment  of  penalty,  &c.,  984;  staying 
proceedings  on,  where  several  actions,  992;  security  for  costs,  1015;  non- 
pros in,  if  regular,  will  not  be  set  aside,  1056;  judgment  as  in  case  of  a 
nonsuit  allowed  in,  1070;  no  damages  in,  320;  no  costs  in  unless  expressly 
given.  1141 ;  where  several  counts,  and  one  bad,   324;  compounding  of, 
1040. 
Penalty,  holding  to  bail  for,  482;  affidavit  to  hold  to  bail  for,  when  allowed, 
483;  damages  in  an  action  for,  321;  defendant  accountable  only  to  extent 
of,  in  debt  on  bond,  725;  staying  proceedings  on  payment  of,  984;  after 
payment  of,  satisfaction  to  be  entered  on  record,  724;  execution  in   case 
of,  400;    poundage  on  judgment,   415;   in  replevin-bond,  810;  paying 
money  into  court  in  action  for,  971. 
Per  minas,  plea  of,  need  not  be  signed  in  Queen's  Bench  or  Exchequer,  171. 
Peremptory  paper,  96. 
Peremptory  rule  to  declare,  139;  meaning  of  word  "peremptory"  in  such 

case,  139. 
Peremptory  undertaking  on  discharging  rule  for  judgment  as  in  case  of  a 

nonsuit,  1079;  notice  of  trial  on,  207;  on  setting  aside  nonsuit,  314. 
Performance  of  covenants,  &c.,  bond  for,   723;  plea  of  performance,  &c.,  186. 
Perjury,  by  an  attorney  in  procuring  admission,  33;  on  other  occasions,  60, 
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Perjury,  {cont'mued). 

()2;  by  bail,  601 ;  staying  proceedings  on  execution  ])enfling  indictment 
for,  398;  anidavit  to  hold  to  bail  must  be  such  as  to  found  assignnneni  of 
perjury  on,  48(). 
Personal  actions,  jurisdiction  of  courts  in,  l,2j  by  what  process  commenced,  2. 
Personal  service  of  writ  of  sununons,  l.'H;  of  ejectment,  737. 
Personating  bail,  felony,  C07. 
Petition  to  sue  in  forma  pauperis,  918. 

Petition  by  and  against  prisoner  for  discharge  under  Lords'  Act,  871. 
Petition  to  treasury  upon  a  special  capias  utlagatum,  932. 
Petitioning  creditor,  damages  in  action  on  bond  of,  321;  bond  of,  not  within  8 

&  9  W.  3,  c.  11,  723. 
Physicians  exempt  from  being  jurors,  303. 
Pilot  exempt  from  being  juror,  303. 
Pipe-office,  934. 
Placita,  abolished,  247. 
Plaint  in  replevin,  &c.,  794,  792. 
Plea,  &c.,  in  general. 

Notice  to  plead  and  time  for  pleading, 
notice  to  plead,  152.* 
time  for  pleading,  153. 

where  declaration  filed,  153.  * 

where  last  day  Sunday,  &c.,  153. 
at  Easter  or  Christmas,  153. 
between  10th  August  and  24th  October,  153. 
where  notice  gives  longer  time  than  necessary,  154. 
where  it  gives  less  time,  154. 
imparlance,  155;  in  what  actions  abolished,  155. 
term's  notice,  155. 
after  demand  of  oyer,  155. 
after  delivery  of  particulars  of  demand,  155. 
after  changing  venue,  156. 
after  order  for  security  for  costs,  156. 
after  amendment,  157. 
Rule  to  plead. 

at  what  time  entered,  157. 
at  what  time  it  expires,  158. 
on  diesnon,  158. 

between  10th  August  to  24th  October,  158. 
at  Easter  and  Christmas,  &c.,  158. 
Demand  of  plea. 

when  necessary,  158, 
at  what  time  to  be  made,  159. 
how  to  be  made,  159. 
judgment  for  want  of  plea  after,  159. 
waiver  of,  160. 
Further  time  to  plead  and  consequences. 
how  obtained,  160. 

summons  for,  when  stay  of  proceedings,  160. 
what  time  allowed,  161. 
the  timehov/  reckoned,  161. 
second  or  subsequent  application  for,  161. 
upon  what  terms  and  their  consequences,  161. 
meaning  of  pleading  "  ^■ss^^o6/^/,"  162. 
what  pleas  are  "issuable,"  162. 

condition  of  pleading  issuably  applies  only  to  plea,  163. 
where  defendant  is  "under  terms"    non-issuable  plea  is  a  nullity, 

164. 
meaning  of  "rejoining  gratis,"  164. 
meaning  of  "  short  notice  of  trial,"  16-1'. 
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Plea,  &c.,  in  general,  {continued). 
Judgment  for  want  of  a  plea. 

when  it  may  be  signed,  165. 

where  plea  a  nullity,  166. 

where  plea  a  sham  one,  167. 

where  plea  answers  only  part,  167. 

where  plea  has  been  delivered  irregularly,  168. 

when  delivered  too  soon,  168. 

after  former  plea,  168. 

in  name  of  one  not  an  attorney,  168. 

where  plea  of  judgment  recovered  does  not  state  number  of  roll,  169. 

where  demurrer  has  no  marginal  note,  169. 

other  cases  where  it  may  be  signed,  169. 

new  rule  to  plead,  when  necessary,  169. 

how  signed,  170. 

setting  aside  judgment,  170. 
The  plea,  how  delivered,  Sfc,  170. 
Counsel's  signature. 

when  necessary,  171. 

how  made,  171. 

judgment  for  want  of,  171. 
Pleading  several  pleas. 

when  allowed,  172. 

at  common  law,  172. 

by  4  &  5  Anne,  c.  16,  ss.  4,  5,  172. 

several  pleas  not  allowed,  unless  distinct  defences,  172. 

pleas  in  violation  of  rule  may  be  struck  out  with  costs,  173. 

costs  where  several  pleas  and  no  distinct  defence  established  in  re- 
spect of  each,  173. 

several  pleas  not  allowed  at  suit  of  Queen,  174. 

several  pleas  in  inferior  courts,  174. 

in  action  on  penal  statute,  174. 

what  pleas  allowed  together  before  R.  H.,  4  W.  4,  174. 

what  since  that  rule,  176,  177. 

leave  to  plead  several  matters,  how  obtained,  178. 

consequence  of  pleading  several  matters  without  leave,  179. 

setting  aside  rule  to  plead  several  matters,  180. 
Withdrawing,  striking  out,  amending,  and  adding  pleas. 

withdrawing  pleas,  180. 

where  defendant  succeeds  on  demurrer  on  one  plea,  181. 

pleading  "forthwith"  and  "instanter,"  181. 

striking  out  or  setting  aside  pleas  at  plaintiff's  instance,  181,  167. 

amending  or  adding  pleas,  182;  see  "Amendment"  in  general,  1113; 
what  defects  in  aided  by  verdict,  &c.,  11 13;  rule  to  plead  several 
matters  after,  182. 

rule  to  abide  by  plea,  182. 
New  rules  as  to  the  form  and  effect  of  the  plea. 

pleadings  to  be  entitled  of  day  of  month,  &c.,  183. 

no  venue  to  be  stated  in  body,  183. 

actionem  non,  when  necessary,  183. 

formal  defence  unnecessary,  ]  84. 

statement  of  leave  of  court,  &c.,  unnecessary,  184. 

protestation  unnecessary,  184. 

special  traverses  to  conclude  to  country,  184. 

character  in  which  parties  sue  or  are  sued  must  be  denied  specially, 
184. 

effect  of  non  assumpsit,  185. 

non  assumpsit  not  pleadable  to  bill  or  note,  185. 

matters  in  confession  and  avoidance  to  be  pleaded  specially  in,  185. 

payments  credited  in  particulars  need  not  be  pleaded,  185,  n.  (h), 

H  H  3 
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Plea  in  general,  new  i  tiles,  Sfc,  (continued). 

evidence  of  jiaynient  not  admissible  to  reduce  damages,  185. 

statement  of"  interest  of  assured,  in  action  on  policy,  180. 

effect  of  non  est  factum,  18(5. 

nil  debet,  plea  of,  not  allowed,  180. 

nunquam  indebitatus  pleadable  in  debt  on  simple  contract,  180. 

pleas  in  other  actions  of  debt,  180. 

effect  of  non  detinet,  180. 

effect  of  not  guilty  in  case,  180. 

plea  in  trespass  of  right  of  way  to  be  taken  distributively,  187. 

plea  of  right  of  common,  &c.,  distributive,  187,  188. 

certain  rules  not  to  apply  where  declaration  dated  before  E.T.,  1834, 

188. 
general  issue  by  statute,  how  pleaded,  188. 

recent  decisions  as  to  what  may  be   given  in  evidence   under  the 
general  issue  in  actions  ex  contractu,  188,  189,  190. 
in  trover,  192. 
in  actions  on  the  case,  193. 
in  trespass,  194. 
what  statutes  must  be  pleaded  specially,  194. 
Plea  in  abatement,  or  to  the  jurisdiction,  051.     See  "Abatement." 
Plea  puis  darrien  continuance, 
the  plea,  299. 

when  it  may  be  pleaded,  300, 
entry  of  continuances,  &c.,  200,  300. 
how  pleaded  before  trial,  300. 
how  at  Nisi  Prius,  301. 
judge  cannot  refuse  it,  301. 

how  treated  when  pleaded  for  delay,  or  when  clearly  bad,  301. 
can  be  pleaded  but  once,  302. 
where  amendable,  302. 
is  a  waiver  of  former  pleas,  302. 
costs  on,  302. 
Plea,  by  tenant,  in  ejectment,  749;  by  landlord,  752. 
Plea  in  bar,  in  replevin,  804. 
Plea  in  scire  facias,  835. 

Pleas  in  particular  actions.     See  the  different  titles  throughout  the  Index. 
Plea  after  removal  of  cause  from  inferior  court,  950. 
Plea  in  error,  372,  387. 
Pleader,  articles  of  clerkship  to,  21. 

Pledges,  statement  of,  in  personal  actions,  discontinued,  151. 
Plene  administravit,  plea  of,  need  not  be  signed,  &c.,  171,   878;  judgment  of 
assets  in  futuro  on,  &c.,  878;  proceedings  on,  878;  judgment  on,  880; 
costs  on,  881;  execution  on,   882;  scire  facias  after,  819  to   824,  883; 
scire  fieri  inquiry  on,  882. 
Pluries,  writ  of  summons,  117;  fi.  fa.,  438;  elegit,  440;  ca.  sa.,  4S0;capias,  519. 
Policy  of  insurance.     See  ^^  Insurance" 
Polls,  challenge  to,  300. 
Pone,  writ  of,  &c.,  790. 
Pone  per  vadios,  797. 
Poole,  direction  of  writs  to,  509. 
Pope's  bull  or  license,  how  proved,  224. 
Porter  of  courts,  13. 
Posse  comitatus,  sheriff  not  bound  to  raise,  on  mesne  process,  533;  biit  is  on 

final  process,  412. 
Possession,  writ  of,  &c.,  in  ejectment,  705;  taking  possession  without  force, 

731;  demand  of,  in  ejectment,  788. 
Post,  sending  writ  by,  when  not  sufficient,  115;  sending  warrant  to  officer  by, 
525  ;  sending  ejectment  by,  739. 
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Post-obit  bond,  damages  in   action  on,   321;  entering  up  judgment  on  old 

warrant  of  attorney  to  secure,  697;  not  within  8  &  9  W.  3,  c.  11,  699, 
Postea. 

what,  328. 

how  made  out,  &c.,  328. 

when  judge  certifies  under  11  Geo.  4  &  1  W.  4,  c.  70,  328. 
how  proceeded  on,  329. 
on  trial  before  sheriff,  329. 
amendment,  &c.,  of,  329,  1130,  1131. 

how  recorded  in  case  of  certificate  under  1  W.  4,  c.  7,  s.  2,  329. 
Pound,  for  goods  distrained,  789;  overt  and  covert,  789. 

Poundage  to  sheriff,  allowance  of,  on  deposit  in  lieu  of  bail,  541;  upon  writs 
of  execution,  4-14;  on  habere  facias,  &c.,  768;  on   special  capias  utlaga- 
tuni,  932;  on  attachment,  1270;  expenses  of  selling  the  goods,   415;  of 
keeping  possession,  &c.,  415;  sheriff's  remedy  for,   416;  remedy  against 
sheriff,  &c.,for  extortion,  416. 
Poverty,  excuse  for  attorney's  not  taking  out  certificate,  38;  where   defendant 
poor,  more  than  two  bail  allowed,   574;  ground  for  rejecting  bail,  599; 
trial  at  bar,  262. 
Praecipe,  for  writ  of  capias,  506;  for  writ  of  summons,  102. 
Prescription,  when  persons  exempt  by,  from  being  jurors,  304j  pleas  of,  187. 
Presentment,  in  copyholds,  proof  of,  222. 

Printing,  no  objection  that  the  declaration  is  partly  printed,  140. 
Priority  of  writs  of  execution,  406. 

Prison,  of  Q.  B.,  chaplain  of,  10;  clerk  of  day  rules  in,  10;  clerk  of  papers  of, 
10  ;  marshal  of,  12  ;   deputy  of  marshal  of,  11;  marshal,  &c.,  must  reside 
within  rules,  12;   turnkey   of,  being  articled  as  clerk,  21;  rules  of,  860; 
day  rules,  862;  admission  of  attornies,  &e.,  into,  863;  delivery  of  papers, 
&c.,  to  turnkey,  855.     See  ^^Marshal,"  ^'Prisoners." 
Prison,  lodging,  &c.,  the  defendant  in,  546;  after  arrest  on  final  process,  451; 
mode,  &c.  of  rendering  principal  to,  627,  628;  righ,t  of  admission  to,  &c., 
863. 
Prisoners,  proceedings  against. 
Process,  851. 

Bail,  mode  of  putting  in  and  justifying,  612. 
Declaration,  &c. 

time  for  declaring,  852. 
mode  of  declaring,  853. 

habeas  where  defendant  in  prison  of  another  court,  854. 
when  in  criminal  custody,  854. 
service  of  notices,  &c.,  853,  855. 
Plea,  855. 

rule  to  plead,  853. 
issue,  &c.,  856. 

proceedings  to  trial  on  final  judgment,  855. 
final  judgment,  what,  856. 
Execution  against,  857. 

where  defendant  surrenders,  857. 

where  plaintiff  is  hindered  by  writ  of  error,  injunction,  &c.,  857. 
where  defendant  takes  benefit  of  insolvent  act,  858. 
how  charged  in  execution  when  in  custody  of  sheriff,  858,  864. 
when  in  custody  at  suit  of  plaintiflf,  858. 
how  when  in  custody  at  suit  of  third  person,  859. 
when  in  custody  of  marshal,  and  execution  in  C.  P.  or  Exch.,  859. 
when  in  custody  of  warden,  859. 
when  in  criminal  custody,  859,  854. 
fieri  facias  against,  419. 
death  of  prisoner,  454. 
other  proceedings  against  prisoners,  859. 
Attachment  against,  1270. 


135B  Index, 

Prisoners,  execution  against,  (continued). 

wlien  to  take  an  advantage  of  an  irregularity,  1045. 
Prisoners,  proceedings,  &c.,  by  generally. 
Rules  (171(1  reguldtiojis  of  the  prisons. 
extent  of  rules  of  Q.  li.,  8G0. 
extent  of  rules  of  Fleet,  861. 
considered  as  part  of  the  prison,  861. 

as  to  escape,  where  prisoner  in  custody  on  mesne  process,  543. 
in  custody  in  execution,  452. 
action  against  marshal,  849. 
day  rules,  802. 

subsistence  and  treatment  of  prisoners,  862. 
only  five  in  a  room,  862. 
seniority,  862. 

officers  not  to  sell  to,  or  work  for,  862,  863. 
visits  to,  how  regulated,  863. 
extortion  against,  how  punished,  863. 
modes  of  discharge  from  imprisonment,  864-. 
Discharge  of  prisoners  by  supersedeas. 
in  what  cases,  &c.,  864. 
for  not  proceeding  to  trial,  &c,,  in  time,  864. 
for  not  charging  him  in  execution  in  time,  864. 
cases  where  laches  no  supersedeas,  864. 

once  supersedeable  always  so,  865.  ' 

list  of  prisoners  supersedeable,  &c.,  865. 
notice  to  marshal  of  cause  preventing  supersedeas,  866. 
discharge  of  supersedeable  prisoners,  866. 
how  supersedeas  obtained,  &c.,  866,  867. 

the  effect  of  it,  867,  865;  the  rule  nisi  for,  no  stay  of  proceedings, 
867. 
Discharge  of  prisoners  under  insolvent  acts. 

proceedings  under  48  Geo.  3,  c.  123,  s.  1,  868. 
in  what  cases  defendant  entitled  to  his  discharge,  868. 
to  what  court  he  should  apply,  869. 
application  how  made,  869. 

proceedings  where  discharge  improperly  obtained,  870. 
proceedings  under  Lords'  Act,  871. 
Discharge  of  prisoners  bij  other  means. 

where  an  attorney  disclaims  the  writ,  871,  51,  52. 
defect  in  writ,  871,  484,  500,  520. 
by  perfecting  bail,  872. 

on  favourable  termination,  or  compromise  of  the  action,  872. 
in  case  of  bankruptcy,  872. 
after  death  of  plaintiff,  872. 
Prisoners,  removal  of,  into  the  custody  of  the  Marshal,  or  Warden, 
by  what  writs,  941. 
habeas  corpus  cum  causa,  941;    to  render  defendant,  941,    623; 

form  of,  when  and  how  sued  out,  941;  how  obeyed,  &c.,  941. 
habeas  corpus  ad  respondendum,  942. 

habeas  corpus  ad  satisfaciendum,  to  charge  defendant  in  execution, 

942;  to  charge  plaintiff  in,  942;  form  of,  how  sued  out,  &c., 

942;  mode  of  charging  defendant  in  execution,  by  means  of  this 

writ,  858. 

Prisoner,  description  of  in  affidavit,   510;  limitation  for  writ  of  error  by,  349; 

cognovit  or  warrant  of  attorney  given  by,  676,683;  attorney,  prisoner, 

when  may  practise,  &c.,  49. 

Privilege  of  attornies  and  officers,    47;    to  sue  by  attachment  of  privilege, 

abolished,  47;  to  be  sued  by  bill  abolished,  47;  from  arrest,  47;  when 
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Privilege  of  attornies,  &c.,  (continued.) 

left  off  practising,  48;  after  omission  to  takeout  certificate,  48;  iiot  to 
disclose  communications  by  client,  48. 

Privilege,  attachment  of,  abolished,  2,  n.  (e). 

Privilege,  writ  of,  how  sued  out,  469. 

Privilege  from  arrest,  463,  525;  consequences  of  arresting  privileged  person, 
466,  525;  when  will  be  discharged,  535. 

Privilege  of  speech,  enjoyed  by  counsel,  272. 

Privileged  communications,  48. 

Privy  verdict,  288. 

Probate  of  wills,  proof  by,  221. 

Procedendo,  in  replevin,  796 ;  after  removal  of  cause  from  inferior  court, 
generally,  947. 

Proceedings  in  an  action,  previous  and  subsequent  to  a  trial  by  jury  on  the 
merits,  101;  in  non-bailable  actions,  647;  see  "  Summons,  Writ  of;" 
against  the  sheriff,  547;  see  "  Sheriff,  proceedings  against ;''  on  the  bail- 
bond,  559;  see  "  Bail-bond ;'^  setting  aside  or  staying  such  proceed- 
ings, 564. 

Proceedings  against  bail  to  the  action,  or  against  bail  in  error,  618. 

Proceedings,  setting  aside  for  irregularity.     See  "  Irregularity.^' 

Proceedings,  staying  of.     See  "Staying  Proceedings." 

Proceedings  in  courts,  how  proved,  217,  223. 

Process.     See  the  different  titles  of  Process  throughout  this  Index.   » 

Prochein  amy,  how  appointed,  &c.,  to  sue  or  defend,  for  infant,  889,  890; 
liability  for  costs,  &c.,  891 ;  cannot  be  a  witness,  891. 

Proclamations,  writ  of,  978,  984;  of  state,  how  proved,  224;  on  a  fine,  how 
proved,  218. 

Proclamator  of  Common  Pleas,  13. 

Proctor  exempt  from  being  juror,  303. 

Production  of  books,  &c.  at  trial,  how  enforced,  232. 

Profert  of  deeds,  &c.,   1019. 

Prohibition,  either  party  may  make  up  issue  in,  203;  no  judgment  as  in  case 
of  a  nonsoit  in,  1070. 

Promissory  note.     See  "  Bill  of  Exchange." 

Proof  of  debt,  how  far  a  discontinuance  of  action  against  bankrupt,  903. 

Property,  what  property  bail  must  swear  to,  599;  what  may  be  taken  in  exe- 
cution, 425 ;  of  sheriff,  in  goods  taken  under  fi.  fa.,  439 ;  claim  of,  in 
replevin,  793. 

Proprietate  probanda,  writ  of,  795. 

Propter  defectum  juratorum,  challenges  for,  &c.,  306. 

Prorogation  of  parliament  no  abatement  of  writ  of  error,  355. 

Prostitution,  warrant  of  attorney  for,  set  aside,  690. 

Protection,  writ  of,  for  persons  privileged  from  arrest,  526. 

Proviso,  trial  by,  in  what  cases,  1065;  seldom  adopted,  1065;  when  and  how, 
1065;  notice  of  trial,  1066;  jury  process,  1066;  proceedings  where  plain- 
tiff also  carries  down  record,  1066. 

Public  acts  of  state,  how  proved,  224;  public  statutes,  how  proved,  216. 

Public  companies,  entries  in  their  books,  how  proved,  224 ;  execution  against 
clerk  of,  401. 

Puis  darrein  continuance,  plea  of,  299.     See  "  Plea  puis  darrein  continuance.^' 

Purchasers,  relation  of  judgments  as  to,  343;  when  bound  by  writ  of  execu- 
tion, 406;  of  goods  from  sheriff  under  execution  gain  a  good  title,  when, 
406,  432;  of  goods  in  market  overt,  406. 

Putting  off  the  trial. 

In  what  cases,  1061;    absence    of  material    witness,    &c.,   1061;    other 

grounds,  1062;  issue  out  of  Chancery,  1062. 
Application,  for,  1062;  when  and  to  whom  made,  1062;  notice  to  oppo- 
site party,  1063;  affidavit  for,  1063. 
Costs  on,  1099. 
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Quaker,  affirmation  of,  on  admission  of,  as  attorney,  t31. 

Quando  accideiint,  judtrmcnt  of  assets  against  executor,  &c.,  880;  judgment 
of,  against  heir,  8SG;  sci.  fa.  on  a  judgment  of,  827. 

Quare  erronice  emanavit,  restitution  on,  769. 

Quare  inipedit,  either  party  may  make  up  issue  in,  203;  no  judgment  as  in 
case  of  a  nonsuit  in,  1070. 

Quashing  of  plea,  1()6;  judgment  of,  on  plea  in  abatement,  G50;  of  writ  of 
error,  353,  354. 

Queen,  privileged  from  being  held  to  bail,  464;  so  are  servants  of,  464;  at- 
torney not  privileged  from  arrest  in  action  at  suit  of,  468  ;  may  privilege 
a  person  from  arrest,  526;  arrest  cannot  be  made  in  palace,  &c.,  of,  532; 
writ  of  error  where  Queen  is  a  party,  346  ;  may  break  open  doors  in  exe- 
cution for,  409  ;  right  of,  not  to  be  questioned,  &c.,  in  county  courts,  &c., 
795;  not  necessary  to  revive  a  judgment  for,  by  sci.  fa.,  817,  818. 

Queen's  Bench,  Court  of,  see  "  Court  of  Q.  B. ;"  prison  of,  see  "  Prison  of 
Q.  B.,"  "  Prisoner." 

Qui  tarn,  attorney  privileged  from  being  held  to  bail  in  action,  468;  process 
in,  514;  plea  in,  when  not  a  nullity,  &c.,  167  ;  writ  of  error  in  action  of, 
351;  compounding  of,  actions  of,  1040;  staying  proceedings  in,  997. 

Quod  recuperet,  judgment  of,  656. 


R. 

Re-admission  of  an  attorney,  37;  after  being  struck  off  the  roll,  69. 

Real  action.  Court  of  Q.  B.  has  no  jurisdiction  in,  1;  no  damages  in, ,320; 
writ  of  error  in,  346. 

Real  property,  new  trial  where  a  question  of  inheritance  arises,  1090. 

Rebutter,  198. 

Receiver,  attorney  acting  as,  lien  of,  &c.,  65. 

Recognisance  of  bail,  defendant  cannot  be  held  to  bail  on,  469,  482;  enter- 
ing of,  607;  where  amendable,  1120;  damages  in  action  on,  321;  interest 
on  error  in  action  on,  not  given,  378;  scire  facias  on,  643,  830;  debt  on, 
643;  in  ejectment  on  1  Geo.  4,  c.  87,  778;  on  removal  of  cause  under 
20/.  from  inferior  court,  946,  948. 

Recognisance,  not  to  commit  waste,  pending  error,  &c.,  782. 

Recognisance  on  attachment,  1270. 

Record  of  Nisi  Prius,  246;  in  ejectment,  757;  in  ejectment  on  11  Geo.  4  &  1 
W.  4,  c.  70,  785. 

Record,  how  proved,  217;  notice  to  admit,  &c.,  216;  amendment  of  statement 
in,  at  trial,  280. 

Record,  trial  by,  generally,  669.     See  "  Nul  Tiel  Record." 

Record,  withdrawing  of,  266. 

Recordari  facias  loquelam,  795;  proceedings  on,  795. 

Recovery,  how  proved,  218. 

Reducing  damages,  1090,  1091.     See  ^^  Remittitur." 

Re-examination  of  witnesses,  277. 

Reference  to  master  to  compute,  721. 

Registers,  how  proved,  223. 

Registry  of  judgment,  338. 

Rejoinder,  197;  rule  to  rejoin,  197;  proceedings  without  rule  by  adding  simi- 
liter for  defendant,  197;  demand  of,  198  ;  judgment  for  want  of,  198,  702. 

Rejoining  gratis,  what,  &c.,  164. 

Relation  of  judgments,  341 ;  of  writs  of  execution,  406. 

Release,  by  client,  to  prejudice  of  attorney,  53;  by  co-plaintiff,  when  set 
aside,  299,  n.  (r);  plea   of  release  puis  darrein   continuance,  299;  in 
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Release  {continued). 

ejectment  by  one  of  several  lessors,  750;  assignment  of  error,  &c.,  on, 

367 — 369;  agreement  of  release  of  errors  in  warrant  of  attorney,  682, 

697;  plea  of  release  of  errors,  372;  of  witness,  by  plaintifi',  273. 
Relicta  verificatione,  cognovit,  &c.,  on,  676,  680. 

Remainder-man,  writ  of  error  by,  347;  admitted  to  defend  in  ejectment,  752. 
Remanding  prisoner,  when  brought  up  under  Lords'  Act,  871. 
Remanet,  notice  of  trial  on,   207,  211  ;  re-sealing  distringas,  252;  entry  of 

cause  in  case  of,  259;  order  of  trial  of,  259;  judgment  as  in  case  of  a 

nonsuit  after,  1071;  costs  in  case  of,  1152. 
Remittitur  damna,  1085  ;  in  ejectment,  1085;  in  replevin,  1085;  where  the 

damages  demanded  or  found  are  too  large  or  not  recoverable,  1085;  in 

action  against  several,  1085;  on  reference  to  compute,  723. 
Remittitur  of  record,  by  the  court  of  error,  355. 

Rennoval  of  prisoners,  into  the  custody  of  the  marshal,  941.     See  "  Prisoners." 
Removal  of  causes  from  inferior  courts,  &c.,  before  judgment. 

By  what  writs,  944. 

By  habeas  corpus  cum  causa,  944. 

By  certiorari,  945. 

When  not  removable,  945. 

When  bail  required  before  removal,  946. 

Form,  direction,  teste,  &c.,  of  writ,  946. 

Consequence  of  defects  in  form,  946. 

Wi'it,  how  sued  out,  &c.,  947,  941. 

Within  what  time  to  be  sued  out  and  delivered,  947. 

How  obeyed  and  returned,  947. 

Bail  and  appearance  after  removal,  948. 

Procedendo,  948. 

For  not  putting  in  bail,  948. 

For  other  causes,  949. 

Quashing  procedendo,  949. 

Quashing  certiorari,  949. 

Removal  after  procedendo,  949. 

Proceedings  after  removal,  949. 
declaration,  949. 
plea,  &c.,  950. 
subsequent  proceedings,  950. 
costs,  950. 
Removal  of  judgments,  rules,  &c.,  of  inferior  courts,  for  the  purpose  of  exe- 
cution. 

Generally,  950. 

Where  judge  a  barrister  of  seven  years'  standing  under  1  &  2  Vict.  c. 
110,  951. 

From  C.  P.  at  Lancaster  or  Durham,  952. 

From  court  of  the  Stannaries  at  Cornwall,  953. 
Render   by  bail,  621;  in   discharge   of  bail  to  sheriff,  &c.,  621;  bail  above, 

how  discharged  by,  &c.,  622. 
Rent,  change  of  venue  in  action   of  debt  for,   958;  payment  into  court  in 

debt  for,  970;  staying  proceedings  on  payment  of,  984;  writ  of  inquiry 

in  action  for,  709;  ejectment  for,  772;  ejectment  for,  and  surplus  after 

execution,  768;  rent  to  be  paid  to  landlord  before  goods  sold  under  exe- 
cution, 423;  distress  for,  788. 
Rent  double,  arrest  allowed  in  action  for,  483;  affidavit  of  debt  for,  494. 
Rent-charge,  extending  of,  443;  payment  into  court  on  avowry  for,  Sjc,  971; 

costs  in  replevin  as  to,  808. 
Repleader  on  immaterial  issue,  1128;  costs  on,  1128. 
Replegiari  facias,  writ  of,  792. 
Replevin. 

Jurisdiction  of  the  courts  in,  2. 
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Replevin,  (continued). 
The  Distress. 

liow  inado,  788. 
at  wliat  time  made,  788. 
inventory  and  notice,  789. 
removal  of"  the  goods,  789. 
how  and  wliere  impounded,  789. 
appraisement  and  sale,  790. 
action  for  improper  distress,  791. 
Proceedings  to  obtain  the  replevin. 

when  and  how  ohtained,  and  hond  given,  792. 
bond,  792. 

practical  directions  how  to  obtain  the  replevin,  793, 
capias  in  withernam,  794. 
Proceedings  in  the  Inferior  Court,  794. 
Removal  of  the  plaint  to  a  superior  court. 
in  what  cases  removed,  794. 
plaint,  how  removed,  795. 
by  writ  of  pone,  795. 
by  re.  fa.  lo.,  795. 
by  accedas  ad  curiam,  795. 
by  certiorari,  795. 

writ,  how  sued  out  and  returned,  796. 
how  to  rule  sheriff  to  return,  549. 
when  returned  and  filed,  796. 
procedendo,  79fi. 
effect  of  the  writ,  796. 
Proceedings  in  the  superior  court. 

Appearance,  796;  how  compelled,  797. 
Declaration,  798. 

rule  to  declare,  798. 

rule  for  time  to  declare,  798. 

amendment  of,  799. 
Nonpros  for  want  of  declaration,  and  subsequent  proceedings  thereon, 
799. 

signing  the  judgment,  797. 

writ  of  second  deliverance,  799. 

suggestion  and  writ  of  inquiry  under  17  Car.  2,  c.  7,  s.  2,  after 
nonpros  for  want  of  declaration,  800. 

proceeding  on  the  replevin-bond,  801. 
Avowry,  801. 

how  compelled,  801. 

practical  directions  as  to,  801. 

how  framed  and  delivered,  801. 

time  for,  801. 

imparlances,  802. 

waived  by  pleading,  803. 

general  imparlance,  what,  and  effect  of,  803.  .  j 

special  imparlance,  what,  and  effect  of,  803. 

general  special  imparlance,  804. 

what  may  be  pleaded  after,  804. 
Plea  in  bar,  804. 
Nonpros  for  want  of  plea  in  bar,  805. 

suggestion  and  inquiry,  805. 

proceedings  on  bond,  805. 
Issue,  805. 
Proceedings  on  demurrer,  805. 

Inquiry  as  to  arrears  of  rent,  after  judgment  for  defendant,  806. 
judgment  for  plaintiff,  806. 

Staying  proceedings  on  payment  into  court,  &c.,  806. 
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Replevin,  {continued). 

Discontinuing,  withdrawing  plea  in  bar,  &c.,  806  . 
Trial,  &.c.,  807. 

the  verdict,  807;  judgment  for  defendant  on  nonsuit,  808. 
second  deliverance  after,  808. 
New  trial,  808. 
Costs,  808. 
Execution,  809. 

for  plaintiff,  809. 

for  defendant,  809. 

writ  de  retorno  habendo,  809. 

practical  directions  as  to  suing  out  fi.  fa.,  ca.  sa.,  or  elegit,  419, 

420,440,  449. 
proceedings  on  return  of  elongata,  809. 
Proceedings  against  the  sureties  in  the  replevin- bond. 
Replevin-bond,  when  and  how  forfeited,  810. 
Assignment  of,  and  action  on  the  bond,  811. 
how  and  when  made,  811. 
to  whom,  811. 

action,  when  and  in  what  court  brought,  811. 
staying  preceedings  on  payment  of  value  of  goods  or  rent  due, 

&c.,  811. 
setting  aside  irregular  proceedings,  812. 
sureties,  how  far  liable,  812. 
how  discharged,  812. 
Proceedings  against  the  sheriff,  813;  for  taking  insufficient  pledges,  &c., 
813. 
Replevin-bond,  form  of,  792;  assignment  of  and  action  on,  811;  other  remedies 
against  sureties,  811;  how  sureties  discharged,  812;  interest  on  judgment 
in  error  on,  378. 
Replevin  clerk,  813. 
Replication  and  subsequent  pleadings. 
Time  for  replying,  &c. ,  195. 
Rule  to  reply,  195. 

Service  of  rule  a  sufficient  demand  of  replication,  &c.,  195. 
At  what  time  rule  may  be  given,  195. 
When  it  expires,  195. 
Further  time  to  reply,  &c..  196. 
Replying,  &c.,  between  10th  August  and  24th  October,   196. 

the  like  at  Easter  or  Christmas,  196. 
Term's  notice  of  rule  to  reply,  &c.,  when  necessary,  196. 
Form  of  replication,  196. 
How  delivered,  197. 
Indorsing  notice  of  trial  on,  197. 
Withdrawing  replication,  197. 
New  assignment,  197. 
Replication,  to  plea  in  abatement,  or  to  the  jurisdiction,  655. 
Replication  in  ejectment,  754;  in  replevin,  804  ;  in  scire  facias,  836. 
Reply  at  trial,  279. 

Requests,  Court  of.     See  "  Court  of  Requests." 

Rescue,  the,  when  sheriff  not  liable  for,   545;  punishment  of  rescuers,  545; 
return  of,  on  final  process,  453;  plaintiflf's  remedy  on,  453;  attachment 
on,  1262. 
Resealing  writ,  1119. 

Residence,  compelling  attorney  to  disclose  that  of  client,  &c.,  52,  110;  of 
lessor  in  ejectment,  754,  778 ;  of  attorney,  52;  attorney  residing  abroad, 
38;  statement  of,  in  affidavit,  1211;  in  writ  of  capias,  516;  indorse- 
ment of,  on  writ  of  capias,  518;  statement  of,  in  bail-piece,  610,  583; 
in  writ  of  summons,  103, 105;  indorsement  of,  on  writ  of  summons,  105; 
statement  of,  in  plea  in  abatement  for  nonjoinder  of  defendant,  651. 
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Respite  of  jury,  statement  of,  in  Nisi  Prius  record,  247. 
Rcsponsalis,  what,  19, 

llespondcas  ouster,  judgment,  &c.,  of,  650,  671. 

llestitution,  after  error,  380;  in  ejectment,  after  execution,  768;  when  judg- 
ment or  execution,  &c.,  set  aside,  4  18. 
Re-summons,  after  claim  of  conusance,  O.^S. 
Retainer  of  attorney,  how  &c.,  50;  proof  of,  84, 
Retorna  brevium  day,  92. 

Retorno  habendo,  writ  of,  800,  808;  proceedings  on,  809. 
Retraxit,  1081,  1084,      See  ''Nolle  Prosequi.'' 

Return  of  writs,   see  the  different  titles  of  writs  throughout  this  Indcr;  days  for, 
93;  the  master  who  now  acts  as  custos  brevium,  to  set  down  time  of  re- 
turn and  filing,  &c.,  550,  411;   mode  of  ascertaining  return,  551;    when 
defect  in  cured,  413  ;  eft'ect  of,  410;  amendment  of,  413, 
Revenue,  attorney  of,  may  practise,  &c.,  without  articles  of  clerkship,  42. 
Reversal  of  outlawry,  935;  of  judgment  by  writ  of  error,  376. 
Reversioner,  writ  of  error  by,  347. 

Revocation  of  warrant  of  attorney,  687 ;  of  arbitrator's  authority,  1225. 
Reviving  judgment,  scire  facias  for,  817,  396. 
Riens  per  descent,   plea  of,  885;  need  not  be  signed,  171. 
Riot,  actions  against  hundredors  in  case  of,  842.     See  ^'Hundredors.''* 
Roll,  when  carried  in,  on  entering  issue,  204;  judgment  roll,  when  necessary 
to  carry  in,  &c.,   337;   demand   of  number,  &c.,  of,  on  nul  tiel  record 
pleaded,  669;  entry  of  process  on,  to  save  Statute  of  Limitations,  922. 
Rolls  of  manor,  proof  by,  222;  inspection  of,  222, 
Royal  family,  &c.,  cannot  be  arrested,  464. 
Rules,  clerk  of  the  day,  10. 
Rules  granted  upon  motion  by  counsel. 
On  what  side  of  the  court,  1184. 
Different  kinds  of,  1184. 

Absolute  in  the  first  instance,  or  Nisi,  how  obtained,  &c.,  1184. 
Affidavit  in  support  of  rule,  when  and  how  made  and  filed,  &c.,  1185. 
What  matters  cannot  be  moved  on  last  day  of  term,  1186. 
Notice  of  motion,  when  given  and  effect  of,  1186. 
For  what  time  the  rule  should  be  drawn  up,  1187. 
What  parties  it  should  include,  1187. 
Grounds  of  the  rule  should  be  correctly  stated,  1187. 
Amendment  of,  1188. 
Service  of. 

shewing  original  rule,  1188. 
at  what  time,  1188. 
how,  1188. 

personal  service,  1188. 
at  house  or  place  of  business,  1188. 
by  post,  1189. 
on  prisoner,  1189. 
on  one  of  several,  1189. 
irregularities  in,  how  waived,  1 189, 
substitution  of,  where  residence  unknown,  &c.,  1189. 
affidavit  of,  1190. 
How  far  a  rule  operates  as  a  stay  of  proceedings,  1190. 
Abandoning  rule  nisi,  1 190. 

Shewing  cause  against  a  rule  nisi,  or  enlarging  the  rule, 
enlarging  rule,  1190. 
cause  how  shewn,  1191. 

affidavits  for,  when  and  how  made  and  filed,  &c.,  1191. 
the  argument,  &c.,  1192. 
reference  to  master,  1192. 
motion  to  make  rule  absolute  where  no  cause  shewn,  1192. 
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Rules,  (continued). 

not  made   absolute   on   ground   different    from    that  stated  in  it 
1193. 

Title  and  date  of  rule,  1193. 

Costs  on,  1193. 

Opening  and  rescinding  the  rule,  or  moving  again,  1194. 

How  parties  may  move  to  discharge  rule,  &c,,  1194,  962. 

Filing  affidavits,  1195. 
Rules  granted  without  motion  by  counsel. 

obtained  upon  a  judge's  fiat,  1195. 

obtained  from  the  masters,  upon  a  praecipe,  1195. 

obtained  from  the  masters,  without  a  praecipe,  1195. 

side-bar  rules,  1196. 

to  plead  several  pleas,  1 196. 
Rules  enforcing  rules  for  payment  of  money,  costs,  &c.,  under  1  &  2  Vict.  c. 
no,  s.  18. 

Effect  of  rules  under  that  statute,  1196. 

Mode  of  enforcing,  1196. 
Rule  for  judgment,  after  verdict,  &c.,  336;   after  demurrer,   665;  on  nul  tiel 

record  pleaded,  670,  671;  on  judgment  by  default,   702;  not  necessary 

after  writ  of  inquiry,  720. 
Rules  of  the  Q.  B.  prison,  860  ;  day-rules,  862. 


S. 

Sailors,  privilege  of,  from  arrest,  &c.,  474;  how  proceeded  against,  474;  affida- 
davit,  &c.,  on  execution  against,  451;  time  to  render  principal  on  impress- 
ment of,  635. 
Sale,  see  '^  Goods  sold"  ^^  Purchaser  :"  under  a  fi.  fa.,  429,  &c. 
Satisfaction,  of  judgment. 

Entry  of  on  the  roll,   456;  satisfaction  piece,  457;  where  a  warrant  can- 
not be  obtained,  457;  in  trover  for  deeds,  on  delivery  of  deeds,  &c., 
457. 
Scandalum  magnatum,  change  of  venue  in  action  for,  958. 
Scire  facias  generally. 

What,  and  in  what  cases  requisite, 
generally,  815,  816. 

where  a  stranger  is  to  be  affectedby  the  judgment,  815. 
limitation  of  by  statute,  816. 
is  within  R.  H.,  T.,  4  Will.  4,  816. 
Proceedings  upon  it. 

The  writ,  summons,  &c.,  829. 
to  whom  directed,  830. 
on  a  recognisance,  830. 
on  a  judgment,  830. 
teste  of  the  writ,  830. 
return  day  of,  830. 
must  pursue  the  judgment,  &c.,  831. 
from  what  court  issued,  831. 

leave  of  court,  when  necessary,  and  how  obtained,  831. 
how  sued  out,  832. 
when  left  at  sheriff''s  office,  832. 

necessary  in  general,  to  summon  or  give  notice  to  defendant,  833. 
leave  to  sign  judgment  without  summoning,  833. 
■  defendant,  how  summoned,  833. 
notice  when  defendant  cannot  be,  833,  834. 
Judgment  for  non-appearance,  834. 

where  defendant  has  not  been  summoned,  834. 
against  one  of  several,  835. 
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Scire  facias  generally,  {continued). 
Appearance,  8,35. 
Declaration,  835. 
Plea,  835. 
Issue,  830. 
Trial,  836. 
Judf^mont,  836. 
Costs,  836. 
Execution,  837. 

as  against  bail  on  a  sci.  fa.,  639. 

manner  it  must  pursue  judgment,  400,  401,  402. 
Quashing  scire  facias,  837. 
Amendment  of,  837. 
Second  scire  facias,  837. 
Scire  facias,  to  revive  a  judgment  after  a  year  and  a  day. 
when  necessary,  817. 
not  so  for  queen,  817. 

nor  where  plaintiff  unable  to  issue  execution  within  the  year,  817. 
nor  where  writ  of  error  brought,  818. 
nor  where  dispensed  with,  818. 
nor  where  execution  issued  within  the  year,  818. 
nor  on  judgment  under  1  &  2  Vict.  c.  110,  s.  87,  818. 
after  seven  years  leave  of  court  necessary,  818. 
mode  of  proceeding  on  this  writ,  829  to  833. 
writ  of  error  no  bar  to,  819. 
consequence  of  omission,  819, 
Scire  facias,  upon  the  death  of  parties. 

Death  after  judgment  and  before  execution,  819. 

by  and  against  whom  to  be  issued,  820. 

against  personal  representative,  820. 

against  heir  and  terre-tenants,  820,  821. 
Death  between  verdict  and  judgment,  821. 

before  assizes  or  sittings,  822. 

when  entered,  and  leave  to  enter  it  nunc  pro  tunc,  822. 

form  of  judgment,  823. 

must  be  revived  by  sci.  fa.  before  execution,  823. 
Death  between  interlocutory  and  final  judgment,  823. 

form  of  the  sci.  fa.,  823. 

form  of  the  judgment,  823. 

sci  fa.  on  the  final  judgment  before  execution,  823. 
Death  of  one  of  several  plaintiffs  or  defendants,  824. 
Scire  facias,  tipon  the  marriage  of  a  feme  plaintiff  or  defendant. 
Marriage  of  a  feme  plaintiff,  824. 
Of  feme  defendant,  825. 
Scire  facias,  in  case  of  bankruptcy  or  insolvency. 
Of  plaintiff,  825. 

Of  defendant,  826;  under  Lords'  act,  826. 

Not  necessary  in  case  of  judgment  under  1  &  2  Vict.  c.  110,  s.  87,  826. 
Scire  facias,  on  a  judgment  in  debt  on  bond. 
Form  of,  827. 
Proceedings  on,  827. 
Costs  on,  827. 
Scire  facias,  on  a  judgment  quando  S(C.,  against  an  executor,  827. 
That  defects  must  be  subsequent  to  the  judgment,  828. 
Recovery  of  part,  828. 
The  inquiry,  828. 
Scire  facias,  in  other  cases. 
Against  bail,  828. 
Against  pledges  in  replevin,  828. 
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Scire  facias,  in  other  cases,  (continued). 

For  restitution  after  reversal  of  error,  828. 
To  recover  land  extended  under  elegit,'  828. 
To  repeal  letters  patent,  829. 
On  pardon  of  outlawry,  829. 
To  certify  bill  of  exceptions,  829. 
Against  a  sheriff,  829. 
On  error,  829. 

In  ejectment  in  ordinary  cases,  769. 
Scire  fieri  inquiry,  882. 

Scotland,  peers  of,  when  privileged  from   arrest,  465;    bankrupt's  certificate, 

&c.,  in,  no  privilege  from  arrest,  470;    affidavit  to  hold  to   bail  sworn 

there,  496;  commissioners  empowered  to  take  affidavit  in,  1216;  property 

in,  not  sufficient  for  bail  to  justify,  599;  error  from  courts  of,  352. 

Sealer  of  the  writs,  13;  not  to  seal  blank  writs,  &c.,   13;  sealing  capias,   520; 

altering  and  resealing  writs,  1119, 
Seamen.     See  "  Sailors." 

Second  action,  staying  proceedings  in,  990;  after  nonpros,  1056;  after  discon- 
tinuance, 1059. 
Second  arrest,  when  allowed  or  not,  535,  1056.  ^ 

Second  deliverance,  writ  of,  799,  805,  806,  808;  costs»on,  808. 
Second  scire  facias,  837. 

Second  trial,  1086,  1098.     See  "  New  Trial." 
Secondary  on  the  crown  side,  13;  of  the  Queen's  Bench  for  registering  of  deeds 

in  Middlesex,  13. 
Secondary  evidence,  224.     See  "  Evidence." 
Security,  for  costs. 
In  what  cases. 

generally,  1012. 

where  defendant  resides  abroad,  1013. 
in  actions  against  peers,  ambassadors,  kings,  &c.,  1013. 
in  actions  by  infants  or  lunatics,  1013. 
in  ejectment,  1013. 

in  actions  by  bankrupt  or  insolvent,  1014. 
in  actions  by  felons,  1015. 

in  actions  for  benefit  of,  or  instigated  by  third  parties,  1015. 
where  name  of  third  party  used  without  consent,  1016. 
in  other  cases,  1016. 
fresh  security,  1016. 
How  and  at  what  time  to  be  obtained,  1016,  1017. 
affidavit  for,  1017. 
time  for  giving,  1018. 
amount  and  sufficiency  of,  1018. 
time  for  pleading  after,  1018, 156. 
Discharge  of  security,  1018. 
Security  to  plaintiff*  for  defendant's  putting  in  bail,  541 ;  when  bail-bond  or 

attachment  ordered  to  stand  as,  569. 
Seduction,  damages  in  action  for,  326;  new  trial  for  excessive  damages  in, 

1090. 
Sentence  of  Admiralty,  how  proved,  221,  222. 
Sequestrari  facias,  &c.,  916;  after  outlawry,  933. 
Serjeant,  see  "  Counsel,"  when  privileged  from  being  held  to  bail,  467;  change 

of  venue  in  action  by,  959  ;  exempt  from  being  a  juror,  303. 
Servants  of  royal  family,  when  privileged  from  arrest,  449,  464;  of  peers,  464, 
449;  of  ambassadors,  &c.,  466,449;  service  of  declaration  in  ejectment  on 
a  servant,  739. 
Service  of  clerkship  to  attorney,  20. 
Service. 

Of  writ  of  summons,  113. 
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Service,  {continued). 

Of  writ  of  (listriniias,  131. 

Of  nolices,  &c.,  \\\>on  attomics,  52. 

Of  notice  to  produce,  &e.,  213. 

Of  rules  ^rcncrally,  11  «8. 

Of  sununons  or  order,  1  I9f). 

Of  rule  for  attacliinent,  1208. 

Of  notice  of  bail,  580. 

Of  notice  of  declaration,  141. 

Of  declaration  in  ejectment,  737. 

Of  rule  or  order  to  return  writ,  550. 

Of  rule  or  order  to  bring  in  body,  554.  I 

Sessions,  attorney's  bill  for  business  at,  must  be  delivered,  70;  a  practising 

attorney  cannot  be  clerk  of  peace,  48. 
Set-off.  plea  of,  186;  notice  of  set-off  not  now  allowed,  18fi,  n.  (/c)  ;  particulars 

of,  1031;  verdict  how  taken,  in  case  of,  322;  staying  proceedings  in  action 

brought  for  a  claim  set  off  in  other  action,  998. 
Set-off,  of  one  award  or  judgment  of  costs  against  another,  88,  459. 
Set-off,  of  attorney,  when  available  for  him,  88;  of  agent,  45;  attorney  need 

not  deliver  bill  for  purpose  of,  75. 
Setting  aside,  nonsuit,  313;  proceedings  against  the  sheriff,  or  on  the  bail- 
bond,  564;  see    ^^ Sheriff,    proceedings  against;'"    warrant   of  attorney  or 

judgment,  &c.,  on,  689,  690;  judgment  by  default,   703,  705;  judgment 

against  casual  ejector,  756,  747;  award,  1239;  plaintiff's  own  proceedings, 

719. 
Setting  off  judgments,  costs,  &c.,  457.    See  "  Judgments,  setting  off." 
Setting  aside  proceedings  for  irregularity,  1042.     See  *' Irregularity." 
Several  actions,  staying  proceedings  in,  990,  756;  consolidating,  756,  966. 
Several  counts,  when  allowed  or  not,  147;  payment  into  court  in  case  of,  971; 

damages  in  case  of,  324;  when  entire  verdict  and  bad  count,  324. 
Several  issues  in  law  and  fact,  proceedings  on,  661;  jiulgment  in  demurrer  in 

case  of,  666;  new  trial  in  case  of  several  issues,  1096;  costs  in  case  of, 

1154. 
Several  plaintiffs  or  defendants. 

Statement  of  in  affidavit  of  debt,  485,  494. 

Statement  of  in  writ,  100,  401. 

Time  to  declare  in  case  of,  138. 

When  plaintiff  may  declare  against  one  of  several  only,  138. 

Outlawry  of  one,  934. 

Payment  into  court  by  one  of,  972. 

Delivering  issue  where  several  defendants,  203. 

Notice  of  trial  to,  208. 

Notice  of  trial  where  one  suffers  judgment,  209. 

Nonsuit  where  one  suffers  judgment,  313. 

Verdict  where  several  defendants,  how  to  be  given,  323,  701. 

Severing  damages  in  case  of,  323. 

Costs  where  one  of  several  defendants  acquitted,  1153. 

Judgment  by  default  by  one,  701,  703. 

Writ  of  inquiry  in  case  of,  708. 

Costs  where  several  defendants  in  ejectment,  761. 

Effect  of  death  of  one  of,  762,  1172. 

New  trial  in  case  of  several  defendants,  1099. 

Contribution  in  case  of,  323,  417. 

Writ  of  error  in  case  of,  348. 

Writ  of  execution  in  case  of,  401. 

How  far  execution  on  one  discharges  rest,  417. 

Judgment  on  warrant  of  attorney  in  case  of  death  of  one  party,  688. 

Sci.  fa.  in  case  of,  824. 
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Several  plaintiffs  or  defendants,  {continued). 

Supersedeas  of  prisoner  where  several  defendants,  866,  867. 
Several  pleas,  when  allowed,  172;  costs  on,  1154, 

Several  tenants,  service,  &c.,  of  declaration  in  ejectment,  in  case  of,  738. 
Sewers,  attorney  privileged  from  acting  as  officer  of,  47. 
Sham  pleas,  167. 
Sheriff  generally. 
Sheriffs,  14. 
Under-sheriff,  14. 
Deputy  of  sheriff,  14. 
Transfer  to  incoming  sheriff,  14. 
Blank,  &c.,  warrants  forbidden,  15. 
Return  of  writs,  15. 
Where  rule  expires  in  vacation,  ]  6. 
Return  of  habeas  corpus,  16. 

Bailiff  not  to  take  warrant  of  attorney  except  &c.,  IQ, 
Officer  not  to  be  attorney  or  bail,  16. 
Sheriffs'  officers  not  officers  of  court,  16. 
Liability  of  for  misconduct  of  officer,  16. 
Delay,  extortion  by,  &c.,  16. 

Stat.  7  W.  4  &  1  Vict.  c.  55,  regulating  sheriffs'  fees  and  giving  a  remedy 
for  extortion,  17. 
what  fees  may  be  taken,  17,  18. 
extortion  summarily  punishable,  17. 
costs  of  complaint,  IS. 

.complaint  to  be  made  before  last  day  of  next  term,  18. 
fees  in  Lancaster  and  Durham,  18. 
Direction  of  writs  to,  103,  508;  where  sheriffis  a  party,  508. 
When  bound  to  discharge  defendant  on  bail  tendered,  536,  53 i>. 
Duty  of,  on  taking  a  bail-bond,  536  ;  when  bound  to  assign  bail-bond^ 
559;  consequences  of  refusal,  559;  how  to  assign,  559;  effect  of  it, 
560;  action  by  him  on  bond,  560;  how  reimbursed  if  he  have  to 
pay  debt,  &c.,  574;  amount  of  liability  when  he  is  fixed,  572, 
Court  will  not  relieve,  when  guilty  of  breach  of  duty,  572. 
Award  of  venire,  where  sheriff  a  party,  &c.,  1170,  305. 
How  to  execute  writs  of  execution  generally,  407;   see  "  Execution  ;^* 
how  to  execute,  and  duty,   &c.,  on  a  fi.  fa.,  421;  see  "  Fi.  Fa.;'^ 
on  an  elegit,  444;  see  "  Elegit;'^   on  a  ca.  sa.,  451;  see  ^'Capias ad 
Satisfaciendum;"  his  poundage  and  expenses  on  writ  of  execution, 
414;  payment  to  him  under   an   execution,   415;   acquires  special 
property  in  goods  seized,  439;  remedy  against,  for  amoant  levied  h% 
execution,  439. 
Writ  of  inquiry  executed  before,  &c.,  707  ;  see  "  Inquiry^  writ  of;"  writ 
of  inquiry  in  debt  on  bond  executed  before,  723;  new  trial,  where 
under-sheriff  was  party's  attorney,  1089. 
Trial  of  actions  not  exceeding  20/.  before  sheriff.  292.     See  "Trial." 
His  duties,  &c.  in  replevin,  793 ;  bis  liability  in  and  proceedings  against, 

813. 
Relief  of,  &c.  in  case  of  adverse  claims,  &c.,  1005.     See  ^'^Interpleader.*' 
Sheriff,  proceedings  against  in  bailable  actions. 
Rule  or  order  to  return  the  writ. 

In  what  cases,  547  ;  action  against  for  escape,  547,  454;  attachment 
against,  547,  549;  Judge's  order  to  return  the  writ,  547? 
must  be  obtained  without  delay,  548;  in  what  cases  sheriff  cannot 
be  compelled  to  return,  548  ;  where  arrest  by  special  bailiff, 
524;  six  months  after  expiration  of  office,  548;  transfer  of  writ* 
to  incoming  sheriff,  14. 
When  and  how  obtained,  549;  rule  or  order,  547;  form  of,  550. 
Service  of,  550. 
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SlicrifT,  proceedings  ajrainst  in  bailable  actions,  {continued). 
Utile  or  order  to  return  the  writ,  (continued). 

Return    of,  550;   at  wliut  time,  550;    mode  of  proceeding  on  the 
usual  returns,  551;  when  defendant  is  sick,  rescue,  &c.,  541  ; 
where  writ  is  lost,  and  defendant  in  custody,  541,  5-12. 
Motion  for  attachment,  542. 
Rule  or  order  to  hring  in  the  body. 

When  and  how  obtained,  55.3  ;  when  sheriff  has  gone  out  of  office, 

554;  service  of,  554,550. 

How  complied  with,  554;  in  what  time,   554;  the  sherifT  must,  in 

general,  bring  in   defendant  or  perfect  special  bail,  554;  sherifT 

not  obliged  to  bring  defendant  actually  into  court,  555. 

Motion  for  the  attachment,  555. 

The  attacbment,  556;  how  sued  out  and  prosecuted,  556,  557. 
Amount  of  liability  of  sheriff,  558,  572. 
Setting  aside  or  staying  proceedings  against  sheriff  or  upon  the  bail-bond. 
For  irregularity. 

in  proceedings  relative  to  bail,  564. 
where  arrest  made  by  special  bailiff,  564,  524,  547. 
in  assignment  of,  or  action  on  bail-bond,  564. 
after  assignment  of  bail-bond,  565,  548,  559,  561. 
where  writ  is  void,  565. 

application  must  be  made  in  reasonable  time,  565. 
how  made,  565. 
For  other  causes. 

mistake  of  defendant,  &c.,  566. 
giving  time  to  defendant,  566. 
bad  faith,  566. 

delay  in  proceedings  against  sheriff,  567. 
delay  in,  against  bail,  567. 
injunction,  567. 
death  of  defendant,  567. 
of  plaintiff,  568. 
bankruptcy  of  defendant,  568. 
where  defendant  expelled  under  alien  act,  568. 
plaintiff's  attorney  uncertificated,  568. 
where  two  writs  are  issued,  568. 
bail  need  not  be  put  in  before  moving,  568. 
Staying  regular  proceedings  upon  payment  of  costs. 

Terms  on  which  regular  proceedings  will  be  stayed  under  2  W.  4, 
c.  39,  569. 
under  1  &  2  Vict.  c.  110,  s.  7,  569. 

affidavit  of  merits,  when  application  made  by  defendant,  569. 
affidavit  on  application  by  bail  or  sheriff,  579. 
application  how  made,  571. 
when  made,  571. 
what  pleas  allowed  after,  571. 
sheriff  not  relieved  if  guilty  of  misconduct,  571. 
remedy  of  sheriff  when  attachment  not  set  aside,  572. 
remedy  of  bail  when  proceedings  on  bail-bond  not   set  aside, 
572. 
Sheriff,  proceedings  against  in  replevin,  813.    See  "  Replevin." 
Sherifi',  proceedings  against  upon  a  scire  facias,  829. 
Sheriff,  action  against. 
For  escape,  544. 
For  false  return,  543. 
For  false  imprisonment,  543. 
For  not  returning  writ  or  not  assigning  bond,  549. 
For  amount  levied  in  execution,  439. 


Index.  1371 

Sheriff,  Action  against,  (continued). 
For  extortion,  416. 

Sheriff,  proceedings  against  prisoners  in  custody  of,  &c.,  851.  See  "  Pri- 
soners." 

Shewing  cause  against  rules  generally,  1190. 

Ship,  notice  of  trial  on  master  of,  206;  register  of,  proof  of,  223;  articles  of 
evidence,  &c.,  233. 

Short  notice  of  trial,  what,  &c.,  206. 

Sicut  alias  distringas,  &c.,  796. 

Side-bar  rules,  1196. 

Signing  pleas,  what  must  be  signed,  171 ;  signing  replication,  &c.,  197;  sign- 
ing demurrer,  &c.,  658  ;  forging  counsel's  signature,  62. 

Similiter,  striking  out  and  demurring,  &c.,  204 ;  amendment  to  insert  it, 
1124. 

Sittings  in  banc,  94;  in  bail-court,  94;  at  Nisi  Prius,  97;  considered  but  as 
one  day,  822;  notice  of  trial  for,  206;  time  appointed  for  trial  of  common 
or  undefended  causes,  265. 

Slander,  pleas  in,  187;  verdict  in  action  for,  where  one  bad  count,  324;  change 
of  venue  in,  958;  damages  in,  325;  new  trial  for  excessive  damages  in, 
1090;  costs  in,  1146. 

Soldiers,  privileged  from  arrest,  475;  how  proceeded  against,  475;  affidavit, 
&c.,  on  execution  against,  449. 

Solvit  ad  diem,  plea  of,  185;  need  not  be  signed,  171;  damages  on,  321. 

Son  assault  demesne,  plea  of,  need  not  be  signed,  171. 

Southampton,  direction  of  writs  to,  509. 

Southwark,  direction  of  writ  into,  508,  509. 

Special  bail,  or  bail  above.     See  ''Bail,  Special." 

Special  bailiff,  524. 

Special  capias  utlagatum,  644. 

Special  case. 

Proceedings  upon  when  stated  at  trial,  319. 
How  framed  and  settled,  319. 
How  acted  on,  320. 
Argument,  &c.,  of,  320. 
Verdict,  how  entered  on,  320. 
Proceedings  upon  a,  without  going  to  trial,  649. 

Order  for  and  proceedings  on,  649. 
Proceedings  upon  a  case  stated  from  a  Court  of  Equity,  649. 
how  framed,  650. 

grounds  of  the  opinion  stated,  650. 
sending  case  back  to  the  same  or  another  court,  650. 
proceedings  after  argument,  650. 

Special  demurrer,  658;  in  abatement,  653. 

Special  execution,  not  warranted  by  general  judgment,  400. 

Special  imparlance,  803. 

Special  jury,  how  returned,  253;  costs  of  judge's  certificate  for,  255;  tales, 
255;  qualifications  of,  304. 

Special  paper,  demurrer  set  down  in,  665. 

Special  pleas,  172;  see  "Plea;"  the  like  in  error,  372. 

Special  verdict,  form  of,  and  proceedings  on,  316;  amendment  of,  318, 1132; 
judgment  and  execution  on,  318. 

Specialty.     See  "Covenant,"  "Debt" 

Stamp,  on  articles  of  clerkship,  21;  on  attorney's  certificate,  34;  compelling 
production  of  instrument  to  get  stamped,  1025;  trying  cause  out  of  turn 
to  get  instrument  stamped,  265 ;  stamp  on  cognovit  or  warrant  of  attor- 
ney, and  consequences  of  want  of,  676;  when  payment  into  court  admits 
sufficiency  of  stamp,  978,  979. 

Stannaries,  error  from  court  of,  352;  execution  on  judgment  in,  953. 

State,  acts  of,  how  proved,  224. 
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Statutes,  defences  under,  to  be  pleaded,   188;   unless  general  issue  allowed 

thereby,  183. 
Statute  of  frauds,  retainer  of  attorney  when  within,  50;  undertaking  of  attor« 

ney,  though  within  it,  enforceable,  50;  plea  of,  188. 
Statute  of  Limitations.     See  ^^  Limitation  J  ^ 
Statute  of  jeofails.     See  "Jeofails." 
Statutes, penal.     See  "Penal  Statutes,"  "  Penalty." 
Statutes,  public,  how  proved,  21G. 
Statutes,  private,  how  proved,  216. 
Statutes,  costs  in  action  on,  1138,  1147. 
Staying  proceedings. 

Upon  payment  of  sum  indorsed  on  writ,  982. 
Upon  payment  of  debt,  &c.,  and  costs  where  amount  not  disputed, 
in  assumpsit  for  a  money  demand,  983. 
where  several  actions  on  same  bill  of  exchange  &c.,  983. 

in  debt  generally,  983. 
in  debt  on  replevin-bond,  812. 
in  debt  on  bail-bond,  568. 

upon  recognisance  of  bail,  618. 
in  covenant,  985. 

in  trespass  or  case,  985,  988,  989. 
in  trover,  985. 
in  detinue,  986,  988. 
in  replevin,  986. 
in  ejectment,  986. 
in  ejectment  by  mortgagee,  969. 
on  one  of  several  counts,  986. 
rule  or  order  for,  how  obtained,  and  effect  of,  987. 
xmdei-taking  to  pay,  on  staying  proceedings,  enforced,  987. 
Upon  payment  of  debt  and  costs  where  amount  is  disputed, 
in  what  cases,  987. 
order  to    pay  in  part,   and  plaintiff  to  proceed  at  peril  of  costs, 

988. 
in  actions  for  a  money  demand,  988. 
in  detinue  or  trover,  988. 
in  replevin,  989. 

in  other  actions  for  unliquidated  damages,  989. 
Upon  payment  of  debt,  &c.,  without  costs,  989 ;  where  inferior  courts 

have  jurisdiction,  990. 
On  equitable  grounds,  990. 
In  second  actions  for  same  cause,  990. 
after  recovery  in  former  action,  993. 

after  reference  or  withdrawal  of  juror,  in  former  action,  993. 
in  actions  against  several  defendants,  993. 
effect  of  stay  till  payment  of  costs  of  former  action,  993. 
application,  when  to  be  made,  993. 
In  trifling  actions,  994. 

where  cause  of  action  under  40s.,  994. 
where  recoverable  in  court  of  requests,  &c.,  994. 
application,  when  made,  &c.,  994, 
In  actions  pending  error,  994, 

in  action  upon  judgment  pending  error,  3&0. 
staying  execution  upon  original  judgment  pending  error,  359,  360. 
against  bail  on  recognisance,  &c.,  641,  642,  619. 
Pending  a  rule  nisi,  &c.,  995,  1045. 

pending  an  order  for  particulars,  1033. 
Where  there  are  adverse  claims,  &c.,  995* 
Pending  criminal  proceedings,  995. 
In  actions  brought  without  authority,  995, 
by  wife,  996. 
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Staying  proceedings,  {continued). 

In  actions  brought  without  authority,  {continued). 
by  cestui  que  trust,  996. 
by  assignee  of  debt,  996. 
by  lunatic,  &c.,  996. 
where  one  plaintiff  dissents,  996. 
Where  the  attorney  is  uncertificated,  &c.,  996. 
In  penal  actions  by  common  informers,  997. 
In  actions  by  outlaws  and  alien  enemies,  997. 
In  actions  against  bankrupts,  997. 
In  other  cases,  997. 

on  ground  that  action  will  not  lie,  997. 
on  set-off  of  mutual  claims,  998. 

on  transfer  of  bill  of  exchange  pending  the  action,  998. 
in  action  against  good  faith,  998. 
What  a  breach  of  a  rule  staying  proceedings,  998. 
Sterling  money,  statement  of  value  of,  in  affidavit,  to  hold  to  bail,  490. 
Stet  processus,  when  allowed,  on  motion  for  judgment  as  in  case  of  nonsuit,1077. 
Steward,  lien  of,  64,  Q5. 

Sticking  up  notice  of  declaration  in  otfice,  141  ;  demand  of  plea,  159. 
Stipulated  damages.     See  "  Liquidated  Damages." 
Stock,  interest  on,  bond  for  replacing,  allowed  in  error,  378,  n.  {e)\  bond  for 

replacing,  not  within  8  &  9  W.  3,  c.  11,  724. 
Stock -jobbing  not  allowed  to  be  pleaded  with  other  pleas,  175. 
Striking  attorney  off  roll,  &9. 

Striking  out  counts,  pleas,  unnecessary  averments,  &c. 
unnecessary  counts,  964. 
superfluous  matter,  964. 
indecent  or  scandalous  matter,  964. 
reference  to  master,  964. 
at  what  time  applied  for,  965. 
forms  prescribed  by  rule  of  court,  965,  146. 
unnecessary  pleas,  &c.,  965,  150. 
improper  or  frivolous  pleas,  965, 167. 
Submission  to  arbitration,  1222.     See  "Arbitration." 
Subornation  of  perjury  by  an  attorney,  how  punished,  62. 
Subpoena,  232  ;  subpoena  duces  tecum,  233  ;  on  trial  before  sheriff,  295  ;   on 
writ  of  inquiry,  717  ;  penalty  for  not  obeying,  234  ;  attachment,  &c.,  for, 
234,  1263. 
Subscribing  witness,  228. 
Suggestions,  entry  of,  upon  the  roll. 
When  necessary  in  general,  1170. 
As  to  the  awarding  of  the  venire,  1170. 
in  local  actions  to  prevent  delay,  1170. 
or  to  secure  an  impartial  trial,  1171. 

where  venue  laid  in  county,  or  city,  or  town  corporate,  &c.,  1171. 
where  venue  laid  in  Berwick-upon-Tweed,  1171. 
when  made,  1171. 

notice  of  suggestion  should  be  given,  1171. 
Of  breaches  in  debt  on  bond,  1171,723.     See  "JBond." 
Of  the  death  of  the  parties,  1172. 
before  final  judgment,  1172. 
amendment  of  omission  to  enter  it,  1172. 
after  final  judgment,  1172. 
death  of  defendant  in  error,  1172. 
For  costs,  1172. 

where  defendant  entitled  to  more  than  usual  costs,  1172. 
double  or  treble  costs,  1173. 
under  court  of  conscience  acts,  1173. 

how  court  of  conscience  acts  must  be  taken  advantage  of,  1175. 

I  I  2 
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Suggestions,  &c.,  {continued). 

Where  defendant  held  to  bail  for  too  much,  117G. 
The  motion,  &c.,  by  defendant  to  enter  the  suggestion,  1177. 
Summing  up  at  trial,  280. 
Summonses  and  orders. 

Power  of  judge  to  grant  summons,  and  in  what  instances,  1198. 
Taking  out  summons,  and  service  of,  11 'J9. 
When  summons  operates  as  a  stay  of  proceedings,  1200. 
Proceedings  on  summons,  and  order  thereon,  1201. 

where  consent  is  given  and  indorsed  on  summons,  1201. 
■where  opposite  side  neither  consent  nor  attend,  1201. 
on  peremptory  summons,  1201. 
-    order  for  discharge,  unless  cause  shewn  in  four  days,  1202. 
when  the  opposite  party  attends,  1202. 

grounds  of  application  to  be  fully  stated  in  first  instance,  1202 
affidavit  when  required,  1202. 
attendance  by  counsel,  &c.,  1202. 
Costs  of,  1202. 

Order  not  operative,  unless  drawn  up  and  served,  1203. 
Who  may  draw  up  the  order,  1203. 
Effect  of  the  order,  and  enforcing  of,  1204. 
When  and  how  it  may  be  abandoned,  1204. 
How  impeached,  1204. 

by  application  to  court,  1204. 
by  a  summons  before  a  judge,  1205. 
"when  court  will  interfere  or  not,  1205. 
Orders  granted  without  summons,  1206. 

How  to  proceed  if  order  refused,  and  party  dissatisfied  with  refusal,  1206. 
Summons,  writ  of,  and  proceedings  on  to  compel  appearance. 
Is  the  commencement  of  personal  actions,  102. 
May  be  issued  against  any  person,  102. 
Form  of  the  writ,  102. 

Form  given  by  2  W.  4,  c.  39,  must  be  adopted,  103. 
Direction  of,  and  parties'  names  and  residence,  &c.,  103. 
defendant's  name  in,  103. 
name  of  dignity,  105. 
defendant's  residence,  105. 
plaintiff"'s  name,  106. 
Character  in  which  parties  sue  and  are  sued,  106. 
Addition  of  parties,  106. 
Number  of  parties,  106. 
Form  of  action  must  be  stated,  107. 
omission  of,  irregular,  107. 

variance  in  declaration  from  form  stated  in  writ,  107. 
Return  of,  and  time  for  appearance  on,  108. 
Date  of  summons,  108, 

not  to  be  issued  till  cause  of  action  complete,  109. 
Teste  of,  109. 
Duration  of  the  writ,  109. 
Memorandum  to  be  subscribed,  109. 
Indorsements  on,  109. 

of  name  and  place  of  abode  of  attorney  or  plaintiff,  109. 
of  debt  and  costs  on,  111. 
amendment  of  the  indorsement,  112. 
stay  of  proceedings  after  the  four  days,  112. 
of  day  of  service  of,  112;  when  dispensed  with,  112. 
How  sued  out,  112. 
Re-sealing,  113,  1119. 
Service  of  the  writ. 

in  what  place,  113, 
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Summons,  writ  of,  &c.,  service  of,  {continued). 
privilege,  114. 
at  what  time  served,  114. 
by  whom,  114. 
how,  114. 

on  husband  and  wife,  115. 
on  corporation,  115. 

on  inhabitants  of  hundred  or  county,  115. 
on  printer,  &c,,  of  newspaper,  115. 

on  trading  or  other  company,  under  7  W.  4  &  1  V.  c.  73,  116. 
indorsing  day  of  service,  116. 
irregularity  in  service,  116. 
motion  to  set  aside  for,  116. 
affidavit  on  motion,  116. 
motion  when  to  be  made,  117. 
plaintiff's  proceedings  on  finding  irregularity,  117. 
Alias  and  pluries  writs,  117. 
Concurrent  writs,  1 18. 

Defects  in  writ,  how  and  when  taken  advantage  of,  118,  119. 
Altering  writ  without  leave,  119. 
Amendment  of  writ,  120. 
Appearance  after  service  of  writ,  121. 

when  entered  by  defendant,  121. 
when  plaintiff  may  enter  it,  121. 
how  entered  by  defendant,  122. 
how  entered  by  plaintiff,  122. 
appearance  should  state  names,  &c.,  correctly,  122. 
should  follow  form  in  2  W.  4,  c.  39,  sched.,  123. 
undertaking  to  appear,  123. 
Summons  and  distringas,  proceedings  by,  124.     See  "  Distringas." 
Summons  on  a  scire  facias,  832,  833,  640;  if  not  made,  leave  of  court  to  sign- 
judgment  requisite,  832,  833,  640. 
Summons  and  severance  after  error  brought,  349. 
Summons  of  jury,  on  writ  of  inquiry,  717;  on  trial  at  Nisi  Prius,  267;  on 

trial  before  the  sheriff,  294. 
Sunday,  when  first  day  of  term,  90;  when  reckoned  in  proceedings,  91,  93, 
586;  not  reckoned  as  one  of  the  days  for  sci.  fa.  lying  in  sheriff's  office, 
832;  arrest  cannot  be  made  on,  531;  unless  after  negligent  escape,  531  ; 
writ  cannot  be  served  on,  114;  service  of  declaration  in  ejectment  on, 
bad,  737;  service  of  rule  on,  bad,  1188;  attachment  cannot  be  executed 
on,  1270;  bail  may  seize  principal  on,  531;  execution  cannot  be  exe- 
cuted on,  408. 
Superfluous  counts,  striking  out,  &c,,  964. 

Supersedeas  generally,  for  prisoner  for  not  declaring,  864  ;  for  not  proceeding  to 
trial  or  judgment,  864;  for  not  charging  in  execution  in  time,  864;  cases 
where  laches  no  supersedeas,  864;  list  of  prisoners  supersedeable,  &c., 
865;  notice  to  marshal,  &c.,  of  cause  preventing,  866;  discharge  of  pri- 
soner supersedeable,  866 ;  how  supersedeas  obtained,  &c.,  866  ;  effect  of 
supersedeas,  867;  supersedeas  of  outlawry,  930;  when  a  writ  of  error  is 
a  supersedeas  of  execution,  381;  writ  of  second  deliverance,  a  superse- 
deas of  retorno  habendo,  800. 
Supplementary  affidavit  of  debt,  not  allowed,   502;    when  allowed  in  other 

cases,  1185. 
Supply,  s€e  "  Bail;'*  in  replevin,  see  "  Replevin  Bond ;"  surety  becoming  a 

witness,  793. 
Surgeon,  exempt  from  being  juror,  303. 
Surname.     See  "  Names." 
Surprise,  time  for  plaintiff  to  inquire  as  to  bail,  after,  605  ;  new  trial  in  case 

of  verdict,  &c.,  by,  1092. 
Surrebutter,  198. 
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Surrejoinder,  &c.,  198. 
Surrender  of  copyhold,  proof  of,  222. 
Surveys,  how  proved,  223. 
Survivorship.     See  "  Dcalli." 


T. 

Tales,  267. 

Tarn  quam,  writ  of  error,  353. 

Tarde,  return  of,  &c.,  796. 

Taxation  of  costs,  1162;  notice   of,    1162;    of  attorney's  bill,   76;  costs   of 

taxation,  81. 
Taxes,  to  be  paid  in  case  of  execution,  425. 
Tenant,  see  "  Ejectment,"  "  Landlord;"  in  tail,  error  by,  347;  collusion  by, 

against  landlord  in   ejectment,  748  ;  bound  to  give  landlord  notice  of 

ejectment,  752;  ejectment  by  landlord  against,  777. 
Tenant  in  common,  service  of  declaration  in  ejectment  on,  738  ;  consent  rule 

in  ejectment  by,  751. 
Tender,  negative  of,  in  affidavit  to  hold  to  bail,  495  ;  where  best  not  to  plead 

it,  969;  plea  of,  is  issuable,  163 ;  not  allowed  to  be  pleaded  with  general 

issue  to  whole  declaration,  174;  payment  of  money  into  court,  on  plea 

of,  981;  nonsuit  after  plea  of,  313;  of  witnesses'  expenses,  236;  of  rent, 

&c.,  in  ejectment,  775,  986  ;  of  amends  in  actions  against  justices,  offi- 
cers, &c.,  913;  of  amends  in  involuntary  trespasses,  981 ;  ia  replevin,  981. 
Terms. 

The  terms,  90. 

Essoign  day,  91. 

Return  days,  &c.,  of  writs  in,  91. 
Term's  notice. 

to  plead,  155. 

to  reply,  rejoin,  &c.,  196. 

to  enter  issue,  205. 

to  move  for  judgment  as  in  case  of  a  nonsuit,  1076. 

of  trial,  210. 

of  inquiry,  715. 

of  motion,  1187. 

of  signing  judgment,  331. 

necessary  only  before  verdict,  and  not  as  to  proceedings  after  it,  331, 
Term  of  years,  &c.,  sale  of,  under  fi.  fa.,  427 ;  extending,  &c.,  of,  on  elegit,  443. 
Terretenants,  elegit  against,  440;  scire  facias  and  execution  against,    after 

death  of  defendant  after  final  judgment,  819,  1182;  the  like,  after  death 

between  verdict  and  judgment,   822,   823,  1182;    the  like,   after  death 

between  interlocutory  and  final  judgment,  823,  1181;  the  like,  on  death 

of  one  of  several  defendants,  824,  1182. 
Terriers,  how  proved,  223. 

Teste  of  writs.     See  the  different  titles  of  Writs  throughout  the  Index. 
Testatum,  fi.  fa.,  419;  ca.  sa.,  450;  sci.  fa.,  830. 
Thanksgiving  day,  when  reckoned  in  proceedings,  91. 
Threatening   letter,  attorney  sending,  61;  threatening  bail,  costs,  &c.,  after, 

604,  n.  {t);  attachment  for  threatening  prosecutor,  &c.,  1267;  plea  of  per 

minas  need  not  be  signed,  171. 
Time. 

Computation  of,  93. 

Days  when  exclusive  or  not,  93. 

Portion  of  a  day,  93. 

Days  at  Easter,  Christmas,  &c.,  93,  94. 

For  putting  in  bail,  576,  608. 

To  inquire  after  bail,  605. 

For  pleading,  153. 


i 
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Time,  {continued). 

Further  time  for  pleading,  160. 
For  replying,  195. 
For  making  up  issue,  199,  202. 
For  giving  notice  of  trial,  &c.,  207. 
Tipstaves,  13. 

Tithing-man.     See  "  Constable.^' 
Title,  of  affidavit,  1208;  of  declaration,  145;  of  issue,  199;  of  notice  of  trial, 

208. 
Title  deeds,  not  seizable  in  execution,  426. 
Tombstone,  examined  copy  of  inscription  on,  223. 
Tower  of  London,  officers  of,  when  privileged  from  arrest,  464;  execution  in, 

not  allowed,  410. 
Towns,  direction  of  writs  into,  509. 
Trade,  things  fixed  for,  seizable,  &c.,  under  ii.  fa.,  428. 
Traders,  subject  to  bankrupt  laws. 
Proceedings  against,  921. 

How  compelled  to  pay,  &c.,  debt,  or  become  bankrupt,  921. 
Form  of  affidavit,  &c.,  921. 
Render  by  defendant  in  discharge  of  bail,  921. 
Tradesman's  books,  proof  by  entries  in,  229,  230. 
Trainbearer,  13. 

Transcript,  rule  to  transcribe,  abolished,  368;  nonpros  for  not  transcribing, 
369;  in  what  cases  amended,  368,  369;  when  necessary  to  remit  it  to 
court  below,  before  execution  sued  out,  380. 
Transmitting  bail-piece,  610. 
Treasurer  of  company,  execution  against,  401. 
Treble  costs.     See  "  Double  Costs.'' 
Treble  damages,  327. 

Trespass,  jurisdiction  of  the  court  in,  1;  plea  in,  187;  payment  into  court  in, 
'        970;  staying  proceedings  on  payment  of  damages,  &c.,  985;  damages  in, 
320;  for  mesne  profits,  786;  judgment  in,  335;  judgment  by  default  in, 
interlocutory,  701;  writ  of  inquiry  in,  711;  proof  of  damages  in  execu- 
tion of  writ  of  inquiry  in,  718,  719;  costs  in,  1139,1140;  execution  in,  400. 
Trial,  notice  of. 

What  notice  necessary. 
in  Middlesex,  205. 
in  London,  206. 
at  assizes,  206. 
before  sheriff,  &c.,  206. 
short  notice  of  trial,  what,  206. 
holidays,  how  reckoned  in  notice  of,  207. 
In  what  cases  unnecessary,  207. 
When  to  be  given,  207. 
To  whom  to  be  given,208. 
Form  of  208. 

conflicting  notices,  209. 
where  one  defendant  suffers  judgment,  209, 
Notice  of,  by  continuance,  209. 
must  be  two  clear  days,  209. 
only  once  a  term,  209. 
not  used  in  country  causes,  209. 
not  after  countermand,  209. 
when  deemed  an  original  notice,  209. 
Notice  after  ne  recipiatur,  209. 
Term's  notice  of  intention  to  proceed,  210. 
Notice  of  countermand,  210;  neglect  to  give,  211. 
New  notice,  when  necessary,  &c.,  211. 
Irregular  or  void  notice,  211;  not  waived  by  retaining  it,  212. 
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Trial,  Postponement  of,  212.     See  "  Putlin<r  off  Trial' 

Trial,  jury  process  for,  24-9.     See  "  Jury  Process." 

Trial,  entry  of  cause  for,  258.     See  "  E7ttry  of  Cause  for  Trial** 

Trial  at  bar. 

In  what  cases  granted,  261,  262. 
Terms  imposed  on  applicant  for,  &c.,  262. 
When  and  how  moved  for,  &c.,  262. 
Notice  of  trial,  &c.,  263. 
Countermand  of  notice,  263. 
The  jury,  263. 
The  trial,  264. 
Trial  at  Nisi  Prius. 

Order  of  trial  of  causes,  264. 

special  jury  causes,  265;  remanets,  266^ 

cause  lists,  265. 

advancing  and  deferring  causes,  265. 

illegal  and  frivolous  causes,  265. 

trial  where  issue  not  joined,  266. 
Withdrawing  record,  266. 
Re-entry  of  record,  266. 
Attendance  of  the  parties  at  the  trial,.  266. 
Jury,  how  called  and  sworn,  267. 

viewers,  267. 

challenges,  267. 

tales,  267,  268. 
Opening  of  pleadings,  right  to  begin  and  reply,  26S. 
Statement  of  the  case,  &c.,  by  counsel,  271. 
Examination  of  witnesses,  272.     See  "  Witnesses." 
Cross-examination  of,  277. 
Re-examination  of,  277. 
Further  evidence,  or  recalling  witnesses,  after  plaintifTs  case  is  closffd, 

278. 
Right  to  reply  on  objections  taken  during  the  trial,  278. 
The  defence,  279. 
The  reply,  279. 
The  summing  up,  280. 
Amendments  of  variances  at  trial,  28Q. 

Special  finding  under  3  &  4  W.  4,  c.  42,  and  judgment  thereon,  284. 
Withdrawing  a  juror,  285. 
Plea  puis  darrein  continuance,  28^. 
Bill  of  exceptions  at,  286. 
Demurrer  to  evidence,  286, 
Nonsuit,  286. 

Verdict,  how  given,  286.     See  "  Verdict^ 
Certificate  for  speedy  execution,  289,  290. 
Trial  before  the  sheriff. 

Statutes  as  to,  and  to  what  cases  they  extend,  292. 

Extends  only  to  actions  for  debt  or  demand  not  exceeding  20?.,  25*2, 

Course  and  practice  of  the  court  as  to,  293, 294. 

Application  for,  293. 

The  writ  of  trial,  form  of,  &c.,  293. 

The  issue,  295. 

Notice  of  trial,  295. 

The  trial,  &c.,  295. 

Amendments  by  sherifTat  trial,  295. 

Certifying  as  to  costs,  &c.,  2D5. 

Sheriff  may  refuse  to  hear  an  unqualifi.ed  person,  296, 

Cannot  postpone  the  trial,  296. 

Bill  of  exceptions,  296. 
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Trial  before  the  sheriff,  ( continued). 

Judgment  and  execution  on,  296. 

Judgment  as  in  case  of  a  nonsuit,  296. 

Judgment  and  execution,  &c.,  296. 

Costs  on,  297. 

Obtaining  sheriff's  notes  of  trial,  297. 

New  trial  after,  297,  298. 

Trial  by  proviso,  299. 

Arrest  of  judgment  after,  299. 
Trial  lost,  in  what  cases,  569. 
Trial  by  proviso,  1065.     See  '^Proviso" 
Trial,  on  plea  of  abatement,  301;  who  to  begin  on,  2  68. ' 
Trial,  in  ejectment,  758,  781. 
Trial  in  replevin,  807. 
Trial  in  scire  facias,  836. 
Trial  in  actions  against  prisoners,  855. 
Trial,  upon  nul  tiel  record  pleaded,  670. 
Trial,  putting  off,  1061.     See  "  Putting  off  the  Trial" 
Trial,  costs  for  not  proceeding  to. 

in  what  cases,  1067. 

where  delay  of  party,  1067. 

where  delay  of  court,  1067. 

excuse  of  such  costs,  1067. 

when  and  how  obtained,  1068, 

rule  for  no  stay  of  proceedings,  1068. 

execution  for,  under  1  &  2  Vict.  c.  110,  s.  18,  1069. 

as  to  obtaining  costs  against  lessor  of  plaintiff  in  ejectment,  771. 
Trial,  new.     See  ''New  Trial." 

Trifling  actions,  to  what  amount  court  will  hold  cognizance,  994;  staying  pro- 
ceedings in,  994;  new  trial  in,  1096. 
Trover,  affidavit  to  hold  to  bail  in,  484;  plea  in,  192;  payment  into  court  in, 

971;  staying  proceedings  on  restoring  goods,  &c.,  988;  notice  to  produce  in, 

231;  damages  in,  320;  judgment  in,  330;  execution  in,  400;  sheriff  may 

maintain,  439. 
Trustee,  attorney  holding  paper  as,   65;  co-plaintiff  fraudulently  releasing, 

299,  n.  (r)',  security  for  costs,  &c.,  when  action  in  name  of,  without  con- 
sent, &c.,  996,  755;  relation  of  judgment  as  to  trust  estate,  341,  342; 

seizing  goods  of,  on  marriage  settlement,  430;  extending  trust  estate,  443. 
Turnkey  of  prison,  delivery  of  papers,  &c.,  to,  for  prisoner,  855;  duties,  &c.,  of, 

863;  turnkey  of  marshal  not  to  be  an  articled  clerk,  Src,  21 ;  remedy  for 

misconduct  of,  546. 
Turnpike  road,  execution  against  clerk  of,  402. 


U. 

Umpirage,  1234.     See  ^'Arbitration.''^ 

Undefended  causes,  list,  &c.,  and  time  for  trial  of,  265;  nonsuit  in,  313. 

Under-sheriff,  attorney  cannot  be,  48;  duties  and  disabilities,  14. 

Undertaking,  of  an  attorney,  58;  when  enforceable,  58  ;  of  a  third  person  for 
defendant's  appearance,  &c.,  537;  to  pay  attorney's  claim  against  third 
person,  59;  to  give  material  evidence  on  bringing  back  venue,  961;  on 
discharging  rule  for  judgment  as  in  case  of  a  nonsuit,  1077. 

Unliquidated  damages.     See  "Liquidated  Damages." 

Unnecessary  counts,  &c.,  964.     See  "  Striking  out"  S^c. 

Use  and  occupation,  affidavit  to  hold  to  bail  for,  437;  inquiry  in,  after  judg- 
ment by  default,  711. 

Usher  of  the  court,  11. 

Usury,  warrant  of  attorney  set  aside  for,  689. 
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V. 


Vacant  possession,  what  is,  770;  ejectment  on,  770. 

Vacation,  sittings  in,  97;  venire  facias,  may  be  returnable  in,  250,  251 ;  "writs 
of  summons  and  capias  may  be  tested  in,  108,  517;  so  may  writs  of  exe- 
cution, 404;  judgment  by  default  may  be  signed  in,  702. 
Variance,  between  affidavit  and  process,  &c.,   501  ;  between  affidavit  of  debt 
and  declaration,  &c.,   63 1;  between  summons  and  distringas,  136;  be- 
tween summons  and  declaration,    107,   144;  between  judgment  and  exe- 
cution, 400;  between  the  issue  and  declaration,  &c.,  203,  1004;  between 
the  writ  of  error  and  the  record,  352;  amendment  of,  at  Nisi  Prius,  280. 
Venditioni  exponas,  writ  of,  4<3G;  on  special  capias  utlagatum,  932. 
Vendor  and  purchaser,  see  *^  Goods  sold"  ^'Purchaser;"  affidavit  to  hold  to  bail 
by,  on  sale  of  estate,  489;  particulars  of  defects  of  title,  &c.,  in  action  by 
vendee  against  vendor,  1033. 
Venire,  250.     See  *^Jury  Process.^' 
Venire  de  novo,  1106,  324. 
Venue,  in  action  on  bail-bond,  562;  in  a  sci.  fa.,  830;  in  actions  against  attor- 

nies  and  officers,  846;   in  actions  against  justices,  officers,  &c,,  912. 
Venue,  change  of. 

How,  and  in  what  cases,  by  defendant,  956. 
on  the  common  affidavit,  956,  958. 
at  what  time  applied  for,  957. 

where  cause  of  action  arose  in  several  counties,  957. 
persons  privileged  as  to  venue,  959. 
on  special  grounds,  959. 
in  local  actions,  960,  200. 
rule  not  a  stay  of  proceedings,  960. 
Into  what  counties,  960. 
How  and  in  what  cases  brought  back, 
on  an  undertaking,  961. 
what  material  evidence,  &c.,  961. 
to  what  time  undertaking  refers,  962. 
when  brought  back,  &c.,  without  an  undertaking,  962. 
In  what  cases  changed  by  plaintiff,  963. 
Verdict  generally. 
How  given,  286. 

jury  to  be  kept  together  without  meat  or  drink,  286. 
where  they  cannot  agree,  287. 
casting  lots  for  their  verdict,  28 7. 
withdrawing  and  receiving  further  evidence,  287. 
irregularity  to  be  stated  on  record,  288. 
juror  taken  ill,  288. 

calling  on  another  cause  where  jury  long  absent,  288. 
verdict,  when,  where,  and  how  delivered,  288. 
verdict  against  evidence,  289. 

verdict  found  on  juror's  own  knowledge  of  case,  289. 
General  verdict,  315. 

where  it  must  be  on  all  the  issues,  315. 
where  against  all  the  defendants,  315. 

where  on  some  counts  only,  316.  , 

on  distributive  pleas,  316. 
Special  verdict,  316. 

how  framed  and  settled,  317. 
how  set  down  for  argument,  317. 
argument  of,  318. 
construction  of,  318. 
amendment  of,  318. 
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Verdict  generally,  {continued). 

venire  de  novo,  on,  318. 
judgment,  &c.,  on,  318. 
damages  in  general,  320.     See  "  Damages." 

Verdict  in  ejectment,  759,  775. 

Verdict  in  replevin,  807. 

Verdict  in  actions  against  executors,  875. 

Verdict  taken  subject  to  an  award,  1260  ;  award  of,  1242. 

Vexatious  action,  staying  proceedings  in,  994  ;  new  trial  not  granted  in,  1096. 

Vicecomes  non  misit  breve,  continuances  by,  abolished,  251. 

View,  how  and  in  what  cases,  256  ;  jury  on,  how  called  and  sworn,  267. 

Void  writ,  distinction  between  irregular  and  void  writ,  1049 ;  amendment  of, 
not  allowed,  1118;  purchaser  at  sale  under,  gains  no  title,  403;  part  of 
void  warrant  held  good,  691  ;  so  of  an  award,  1249;  execution  without  a 
sci.  fa.  semble  not  void  but  voidable,  819. 

Voluntary  escape,  543.     See  "  Escape." 

Voters  at  an  election  not  privileged  from  arrest,  466. 


W. 

Wager,  when  judge  not  bound  to  try  cause  pending  on,  265. 
Waiver  of  privilege,  by  attorney  or  officer  of  court,  446,  447. 
Waiver  of  irregularity,   &c.,  in  affidavit  to  hold  to  bail,   1046;  in  writ,  &c., 
1046;  in  notice  of  bail,  1047  ;  in  appearance,  1047  ;  in  declaration,  1046; 
of  demand  of  plea,  160  ;  of  irregular  plea,   &c.,  1048;  of  irregularity, 
&c.,  in  plea  in  abatement,  655;  in  issue,  not  agreeing  with  declaration, 
&c.,  1048;  in  notice  of  trial,    1048;  in  service  of  rule  nisi,  1190;    in 
judgment  by  attending  taxation,  1048;  of  supersedeas  by  prisoner,  1048; 
of  irregularity,  &c.,  in  attending  an  arbitrator,  1234;  a.  nullity  cannot  he 
waived,  1049. 
Waiver  of  costs  to  obtain  speedy  execution,  334. 
Waiver  of  lien,  by  seizing  goods  in  execution,  432. 
Waiver  of  judgment  by  default,  703. 
Waiver  of  woman  in  outlawry,  927. 

Wales,  attornies,  &c.,  of  courts  of,  may  be  admitted  in  superior  courts,  42; 
directions  of  writs   to  sheriffis  in,  509;    in  what  cases  venire  directed  to 
sheriff  of  adjoining  English  county,  201. 
Warden  of  Fleet,  13;  action  against,  for  escape,  &c.     See  "  Marshal." 
Warning  on  writ  of  capias,  507. 
Warrant  to  sue  or  defend,  50  ;  entry  of  abolished,  50  ;  how  long  it  continues 

in  force,  53;    want  of,  aided  after  verdict,  1117  ;  amendment  of,  1117. 
Warrant  of  sheriff,  in  general,  15  ;  on  a  capias,  524;  when  to  be  made,  525;  on 
final   process,   how  made,  420;    shewing  of,  410  ;  not   to  be    executed 
unless  made  out,  410;  on  a  distringas,  129. 
Warrant  upon  an  attachment,  557. 
Warrant  of  attorney,  judgment  upon  a. 
What,  and  form  of,  &c.,  682. 
when  given,  682. 
by  whom,  682. 

consideration  for,  682,  689  to  692. 
by  one  partner,  682. 
stamp  on,  682. 

defeazance  to  be  written  on  same  paper,  682. 
where  filed,  defeazance  as  to,  683,  692. 
clause  dispensing  with  soi.fa.,  683. 
How  executed,  683. 
How  attested,  683. 

Stat.  1  &  2  Vict.  c.  110,  sects.  9, 10,  as  to,  684. 
R.  H.,  2  W.  4,  c.  72,  as  to,  684. 


1302  Index, 

Warrant  of  attorney,  attestation  of,  {continued). 

(liflercnccs  between  the  statute  and  rule,  G  84. 

consequence  of  non-compliance,  G84. 

principal  requisites  of  the  rule  and  statute,  685. 

an  attorney  of  a  superior  court  must  be  present,  685. 

exceptions  to  this,  G85. 

he  must  be  present  on  behalf  of  executing  party  only,  685. 

must  be  named  by  and  attending  at  request  of  executing  party,  685- 

should  inform  his  client  of  nature  and  effect  of  warrant,  686, 

should  attest  and  declare  himself  to  be  attorney  for  executing  party, 
G87. 

what  custody  was  within  rule  H.,  2  W.  4,  c.  72,  687. 
How  far  revocable,  or  affected  by  death,  marriage,  &c.,  687. 

effect  of  death  of  parties  on,  688. 

effect  of  other  parties  not  executing,  688. 

effect  of  marriage  of  parties  on,  689. 
When  ordered  to  be  given  up  and  cancelled,  689. 

where  the  consideration  is  illegal  or  fraudulent,  689. 

Irish  judgment,  690. 

where  warrant  has  been  forged  or  altered,  690. 

where  given  by  an  infant,  690. 

by  a  married  woman,  691. 

by  one  of  several  executors,  691, 

by  a  lunatic,  691. 

where  another  security  is  given,  691. 

where  good  in  part,  and  bad  in  part,  691. 

application,  by  whom  to  be  made,  691. 

costs,  692. 
In  what  cases  filed,  692. 
The  judgment  on,  692. 

when  to  be  signed,  692. 

when  leave  of  court  or  judge  necessary  before  signing,  693. 

application,  how  made,  693. 

affidavit  in  support  of,  694. 

must  shew  defendant  is  alive,  694. 

affidavit  of  attesting  witness  in  general  necessary,  695. 

original  warrant  must  be  forthcoming,  696. 

affidavit  must  shew  that  a  debt  exists,  696. 

alien  enemy,  69G. 

consequences  of  signing  judgment  without  leave,  696. 
Judgment,  how  signed,  &c.,  697. 

reasons  for  docketting  judgment  immediately,  337,  338. 

form  of,  697. 

must  pursue  warrant,  697. 

effect  of  release  of  errors,  697. 
Execution,  &c.,  on,  698. 

when  it  may  be  issued,  698. 

for  what  amount,  and  when  set  aside  for  excess,  698. 

in  case  of  bankruptcy,  &c.,  699,  432,  433,  &c. 

suggestion  of  breaches,  and  sci.  fa,,  under  8  &  9  W.  3,  s.  1  \,  unneces- 
sary, 699. 
Agreement  to  dispense  with  sci.  fa.,  699. 
Warrant  to  distrain,  788;  proof  of,  228. 
Waste,  view  in  case  of,  256;  rule  not  to  commit,  pending  error,  &c.,  381, 

760,  782, 
Watch  and  Ward,  attorney  privileged  from  serving,  47. 
Wife.     See  "  Husband  and  Wife" 

Will,  of  realty,  how  proved,  227;  proof  of,  where  it  remains  in  Chancery,  220; 
of  personalty,  proved  by  probate,  221;  in  fraud  of  creditors  void,  &c., 
888. 
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Withdrawing  a  juror,  285;  costs  on,  285. 

Withdrawing  pleas  not  allowed,  without  leave,  and  consequence  of,  180;  re- 
plication, 197;  in  replevin,  806;  withdrawing  pleas  by  executor,  &c.,  873, 
Withdrawing  record,  266. 
Witness. 

In  an  action,  what  necessary.     See  "  Evidence." 
On  writ  of  inquiry,  717. 
Subpoena  of,  232. 
Subpoena  duces  tecum,  233. 

Habeas  corpus  ad  testificandum,  where  witness  in  custody,  233. 
Privilege  from  arrest,  234. 

Penalty  and  consequences  of  not  obeying  subpoena,  234. 
Expenses  of,  236. 
Tender,  and  remedy  for,  237. 

Examination  of,  on  interrogatories,  237.    See  "  Interrogatories." 
Examination  of,  272. 
on  voir  dire,  273. 

where  parties  defend  separately,  272. 
witness  called  on  subpoena,  273. 
leading  questions,  273. 

time  for  objecting  to  competency  of  witness,  273. 
questions  as  to  incompetency  from  interest,  273. 
questions  as  to,  from  crime,  274. 
questions  impeaching  his  character,  274. 
indorsing  name  of  interested  witness  on  record,  274. 
witness  must  only  speak  to  facts  within  his  own  knowledge,  276. 
opinion  admissible  on  questions  of  science,  276. 
contradicting  witnesses,  276. 
ordering  witnesses  out  of  court,  277. 
Cross-examination,  277. 
Re-examination,  277. 
Putting  oft' trial  for  absence  of,  1061. 
New  trial  for  absence,  &c.  of,  1093. 
New  trial  for  perjury,  &c.  of,  1093. 
Witness  on  an  arbitration,  1225. 

Witness  to  assignment  of  bail-bond,  560;  bail  cannot  be  a  witness  until  his 
name  be  struck  out  of  the   bail-piece,  634;  may  be   struck  out,  634; 
becoming  interested  need  not  be  called,  227. 
Women,  see  "  Baron  and  Feme;"  cannot  serve  in  general  on  juries,  303  ; 

seizure  of  goods  of,  when  cohabiting  with  defendant,  430. 
Worcester,  direction  of  writs  to,  509. 
Work  and  labour,  affidavit  to  hold  to  bail  for,  487. 
Writ. 

Officer  must  indorse  on,  the  time  of  filing  it,  551. 
Blank  writs  not  to  be  sealed,  &c.,  13. 
Sheriff  not  to  execute  writ  until  delivered,  15. 
Return  of  by  sheriff,  &c.,  15,  547. 
Rule  or  order  to  return,  547. 
Attachment  for  not  returning,  556. 
Proof  by,  217. 

Calling  on  opposite  party  to  admit,  212. 
Writ  of  capias,  on  mesne  process,  506. 

Writ  of  capias  ad  satisfaciendum,  448.     See  "  Capias  ad  Satisfaciendum." 
Writ  of  capias  in  withernam,  794,  809. 

Writ  of  distringas  on  mesne  process,  124.     See  "  Distringas,  Writ  of." 
Writ  of  error,  345.     See  "  Error,  Writ  of." 
Writ  of  exigi  facias,  928. 

Writ  of  inquiry,  generally,  707.     See  "  Inquiry,  Writ  of." 
Writ  of  possession,  in  ejectment,  765. 
Writ  of  privilege,  468. 
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Writ  (Ic  proprictate  probanda,  795. 
Writ  of  protection,  528. 
Writ  of  replegiari  facias,  792. 
Writ  de  rctorno  liabendo,  800,  806. 
Writ  of  second  deliverance,  800,  806. 
Writ  of  summons,  102.     See  "  Summons,  Writ  of.'' 

Writ  of  venditioni  exponas,  43C;  in  outlawry,  932.    See  "  Venditioni  Exponas" 
Writ  of  venire  facias  juratores,  249. 

Writings,  not  under  seal,  how  proved,  &c.,  228 ;  what  seizable  in  execution, 
426. 

Y. 

Year,  see  "  Time;"  computation  of,  93;  affidavit  to  hold  to  bail  only  in  force 
for,  497  ;  other  affidavits  good  though  more  than  a  year  old,  1218;  state- 
ment of,  in  capias,  507;  in  writ  of  summons,  108;  not  necessary  in 
judge's  summons,  1199;  plaintiff  must  declare  in,  137;  suing  out  execu- 
tion in,  396,  420,  444,  450;  scire  facias  to  revive  judgment  after,  817. 

Yeomen  of  guard,  &c.,  when  privileged  from  arrest,  464. 

York,  direction  of  writs  to,  509;  registry  of  judgment  to  bind  lands  in,  341. 
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